
 

 

 

Why is Super-priority the Best Solution for Protecting Pensioners? 

The Canadian Federation of Pensioners and CARP have analyzed four options to protect pensions in 

insolvency (Companies' Creditors Arrangement Act and Bankruptcy and Insolvency Act). Our position is 

that extending super-priority status to the pension deficit is the best solution in terms of effect and 

feasibility. 

An outline of the four and a very brief explanation is below. 

Deemed Trust 

Concept: Change the CCAA and BIA to make pension deficit a deemed trust. 

Impact: Pension deficit would become the highest priority in insolvency ensuring pensions were fully 

funded. 

Issues: This option would be very disruptive to the insolvency process and likely lead to increased 

commercial lending rates because it puts pension deficits ahead of all other creditors including the 

Debtor in Possession( DIP) lender. The DIP lender is the source of funds that allows a company to 

operate during the restructuring process.  

Should pension deficits be granted deemed trust status, DIP lenders would restrict lending and likely 

result in more bankruptcies and fewer restructurings. Deemed trust needs to be considered because in 

the Indalex case the Supreme Court of Canada was very careful to rule specifically on Indalex, keeping 

the deemed trust option open. 

A national pension insurance program 

Concept: Establish a national pension insurance program funded by premiums charged to companies 

with defined benefit pensions. 

Impact: The insurance program would cover any pension loss arising from insolvency. 

Issues: An excellent solution that would be very difficult to implement.  

The federal and provincial regulators would have to standardize pension regulations. For example today 

regulators have different definitions of fully funded. A national plan would likely be seen by the 

provinces as usurping their regulatory responsibility.  

A new agency would have to be created to operate the insurance program. As this option would require 

the government to spending, it is unlikely to be able to be proposed as a private members bill, it would 

have to be government policy. 



 

 

 

Restrict executive pay and dividends if the pension is not fully funded 

Concept: Change legislation to restrict company's ability to increase executive compensation and pay 

dividends unless the pension is fully funded. 

Impact: Company's would be incented to fully fund their pensions. 

Issues: An good solution that would be very difficult to implement.  

numerous federal and provincial regulations would have to be changed. Business would likely see this as 

an intrusion, too much government involvement in private business.  

A new agency would have to be created to ensure compliance. As this option would require the 

government to spending, it is unlikely to be able to be proposed as a private members bill, it would have 

to be government policy. 

Extend super-priority to the unfunded pension liability 

 Concept: Change the CCAA and BIA to make extend super-priority to pension deficits. Current year 

normal pension contribution is already super-priority (Wage Earner Protection Program 2008/9). 

Impact: Super-priority is a very high priority but lower than deemed trust. In the vast majority of 

insolvencies, the pension deficit would be settled, funded to 100% solvency. It is possible that there 

would not be enough assets to settle the super-priority items. This puts pension deficits equal to DIP 

funding that is normally granted super-priority status by the judge. 

Issues: A good solution, easy to implement and generally opposed by the finance community.  

The finance community has written papers based on a theory that elevating the priority of pension 

deficits in insolvency would lead to significant increases in general commercial lending rates (unsecured 

lenders would demand much higher rates, claims of an 80 basis point increase) and significant 

restrictions on DIP funding availability (resulting in more bankruptcies). We believe this theory traces 

back to a study done by Phillips, Hager & North in the aftermath of Nortel. It is, however, a theory that 

history has proven wrong.  

Since that paper was written two events have occurred that should have triggered the results the theory 

predicted. 

The Wage Earner Protection Program was implemented in 2008/9. It granted super-priority status to 

pension current year normal contribution and other employee compensation. It did not trigger the 

forecast results. 



 

 

 

A better example is Indalex. On April 7, 2011 the Ontario Court of Appeal ruled that pensions were a 

deemed trust in their Indalex decision. At that point the legal precedence in Canada (at least Ontario) 

became pension deficits were deemed trusts, to be settled first in restructuring/bankruptcy, ahead of 

the super-priority we are seeking. That ruling stood until the Supreme Court of Canada overruled the 

Ontario court on February 1, 2013. For almost two years legal precedence was that pension deficits 

were deemed trusts. The financial industry didn't collapse, in fact there wasn't a ripple.  

The fact that the Supreme Court of Canada, while rejecting the Indalex deemed trust argument, was 

very careful to preserve the possibility of a deemed trust argument also should trigger the forecast 

results and did not. 


