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Purpose of This eBook
This eBook is intended to be a practical resource for HR professionals who are responsible for 
conducting workplace investigations into harassment and discrimination claims. The goal of this 
eBook is to provide a proven investigation methodology and templates to help professionals produce 
investigation reports.   

When to Investigate?
What Triggers a Duty to Investigate?
Anytime a complaint of harassment, discrimination or other potential legal violation is received, 
either formally or informally, the organization must conduct an investigation.  The following situations 
should also trigger a workplace investigation:

• When a person, other than the aggrieved person, complains about harassment;

• When someone indicates that inappropriate workplace conduct is occurring, even if the 
word “harassment” is not used;

• When a supervisor personally observes inappropriate conduct or language, or has 
general knowledge of a potentially hostile work environment. In this situation, the 
supervisor must request that any inappropriate conduct cease and that an investigation 
be conducted.

What if the Complainant Does Not Want an Investigation?
Sometimes, complaining parties who report an incident of harassment request that the manager “do 
nothing” and/or just “watch the situation.” Honoring such a request could place other employees at 
risk for unlawful harassment. “Doing nothing” or failing to investigate also places the organization at 
risk for liability for failure to investigate and failure to take prompt remedial action. Once on notice 
of an alleged occurrence of harassment, the employer must investigate despite the complainant’s 
request to “do nothing” or refrain from investigating.  The investigator should therefore advise the 
complainant that he/she has a duty to investigate the complaint, but should also elicit and address 
any specific concerns the complainant has about an investigation.
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When Should the Investigation Begin?
The investigation must be conducted PROMPTLY, ideally within a week to two weeks of receiving a 
complaint.  If an investigation is delayed, witnesses’ memories fade, evidence may disappear, and the 
employer may be accused of failing to take prompt and effective remedial action.

Planning the Investigation
Planning the investigation is one of the most important phases of conducting an effective internal 
investigation. Effective planning is critical to the overall success of identifying witnesses and 
identifying evidence relevant to the investigation.  Before interviewing anyone, there are several 
things you need to review/evaluate:

• Personnel policies or rules

• Disciplinary standards or provisions of a contract

• Provisions of an employee handbook

• The relevant grievance procedure

• The terms of pre- and post-disciplinary appeals procedures

Additionally, you may want to obtain the following:

•	 Employees’	personnel	files

• Employees’ performance reviews

• Employees’ email history and/or Internet usage reports

• Expense reports

• Documents from prior internal interviews

• Information from prior investigations
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Deciding the Identity/Order of Your Witnesses
When determining who to interview, consider the following:

• Anyone	identified	by	the	complainant

• Anyone	identified	by	the	person	who	is	the	subject	of	the	complaint

• Observers of the “incident”

• Authors of relevant documents

• Anyone with relevant information

Interim Actions Pending Investigation
Depending on the nature of the complaint (or upon completing the interview of the complainant), 
you may need to determine whether interim actions (pending outcome of the investigation) are 
necessary to protect people in the workplace. Interim actions could include communications to 
the workforce, administrative leave with or without pay, and/or a temporary transfer to another 
department or location, etc. Issues that may give rise to interim actions include the following:

• Allegations of criminal misconduct, such as theft of equipment or trade secrets/agency
assets, etc.

• Allegations against managers/supervisors suggesting a pattern of wrongful conduct

• Whistleblowing claims

• Other serious incidents
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Preparing for and Conducting      
an Effective Investigation
Preparing for Interviews
After completing your initial interview with the person raising the issue, and after planning your 
investigation, you are now ready to conduct an internal investigation. Just as the effectiveness of 
your initial interview with the person raising the issue depended on your ability to gather facts, the 
success of your investigation will depend on how proficient you are at gathering facts. Once you have 
the facts, it will be necessary to sift through them to determine which ones are relevant. Only those 
facts that are relevant to the issue at hand should be considered.

Before you begin your interviews, prepare your questions. Make sure you also anticipate the 
questions that interviewees are likely to ask and be ready with logical, coherent, and reasonable 
responses.

Interviews
The purpose of interviewing the complainant, alleged harasser and witnesses is to gather basic 
and relevant facts in order to make a factual determination regarding the allegation. Basically, the 
investigator should focus on the facts to find out:

• What happened?

• Who was involved?

• Who were the witnesses?

• How did it happen?

• When did it happen?

• Where did it happen?

• Why did it happen?
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The list of questions should include who, what, why, where, when, how, and anything else about each 
alleged incident. Assuming the complainant alleges a proposition over dinner with her supervisor, the 
investigator should ask the complainant:

• Who went to dinner? Was anyone else present?

• What happened at dinner?

• What were you each wearing at dinner?

• What was said at dinner?

• Why did you go to dinner?

• Where did you go to dinner?

• When did you go to dinner? How long did it last?

•	 How	did	you	feel	at	dinner?	Did	the	supervisor	do	anything	to	offend	or	intimidate	you	
at dinner?

• Whom have you told about the dinner?

• Who paid for dinner?

•	 Is	there	anything	else	that	offended	or	intimidated	you	at	dinner?

• Have you had dinner with your supervisor before? Since?

Follow-up Questions—Don’t Forget to Ask!
Even though a list of questions to ask during the interviews has been prepared beforehand, the 
investigator must not forget to follow up on answers to these questions with additional questions. 
The list of questions should only be used as a guide. Witnesses often provide new information that 
was not anticipated or expected. This information should be pursued with follow-up questions. The 
investigator should also always ask each person interviewed to list all individuals he/she believes may 
have knowledge of any of the alleged incidents. The investigator should also ask what his/her belief is 
based on, and what knowledge the other person(s) identified is/are believed to have.
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Interview Protocol
Preferably, the interview should take place at the workplace during work hours. However, there may 
be situations where a neutral site is selected as the interview place. If an interview is conducted 
outside regularly scheduled working hours, the employee interviewed must be paid overtime (if 
subject to overtime rules) for time spent in the interview. In addition, the interview should only last 
for a reasonable period of time, taking into consideration the complexity of the allegations being 
investigated. Reasonable breaks should be taken to allow the employee being interviewed to attend 
to his/her own personal physical necessities or to consult with counsel or other representative who 
may be present (but not while a question is pending).

Generally, the only persons who should be present during the interview are the investigator, the 
person being interviewed, and his/her representative when appropriate, given the situation. 

When an interview is not tape recorded, persons interviewed may later deny saying what was 
communicated during the interview, regardless of what the investigator’s notes reflect. Accordingly, 
the investigator may want to summarize their notes into an interview summary, forward the 
summary to the witness to make edits as necessary, and then sign and date the witness summary. 
Having third parties present at the interview can also be helpful in some situations. For example, if 
the investigator is a man investigating a sexual harassment claim made by a woman, the investigator 
may want to consider having another woman present. Female complainants sometimes feel 
uncomfortable communicating information to male investigators when the allegations involve 
sensitive sexual matters. Having another woman present to assist in eliciting information from the 
complainant is often useful.

Note-Taking
Throughout the investigation, take notes of meetings, interviews, phone conversations and the 
like. Include only the relevant facts in your notes. Factual notes will help determine what actually 
happened and should lead to an effective resolution. Facts are what you see and hear. Notes should 
be succinct and objective. Notes should consist of factual accounts of interactions, observations 
of actions, and conversations with others. Do not include your interpretations, beliefs, “feelings,” 
frustrations, or assumptions about what you are hearing or seeing. Rather than guess at the 
reasons for or the intentions behind and employee’s actions, ask the employee the reasons for his/
her behavior. Remember, all notes are discoverable.  If you choose not to tape record interviews as 
discussed below, it’s a best practice to create witness statements based on your interview notes, 
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which you can send to each witness to review and edit and thereafter, sign and date so you have a 
verified account of each witness’s interview.

Whether You Should Tape Record Interviews
Investigators may choose to tape record depending upon the nature of the complaint. Tape-
recording has positive and negative aspects. On the beneficial side, tape recording helps ensure 
accurate witness summaries, eliminates many factual disputes at hearings, and allows third-parties 
to examine the content of the interview and the tone of the questions/answers.

On the other hand, tape recording can intimidate witnesses and impede fact gathering; prevents 
some witnesses from cooperating; allows third-parties to second-guess the investigation, i.e., “play 
Monday morning quarterback.” Tape recording interviews is also more costly and time-consuming 
than note-taking. As referenced earlier, preparing witness summaries that are signed and dated by 
the witnesses are a less costly, reasonable alternative to tape recording.

PLEASE NOTE: While consent is not required, notice that the interview is being tape recorded must be 
given to the person being interviewed. Such notice should be recorded either on the tape or in writing.

The Initial Meeting with Complainant
The initial meeting is the first meeting with the person raising the issue. The initial meeting is 
designed to do the following:

• Identify all issues

• Gather all material facts

• Determine the length and complexity of the investigation needed to address the 
complaint  

•	 Instill	confidence	in	the	process	and	in	you	as	the	neutral,	fair,	thorough	investigator
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Document the Complaint
A complaint of harassment or discrimination can either be made verbally or in writing. When a 
complaint is made verbally, a written summary of the allegations should be made immediately and 
signed by the complainant or the complainant should be asked to place his/her complaint in writing. 
If the complainant refuses to sign a written statement of the allegations or to submit a written 
complaint, a written record of the complaint should still be made with a notation of the complainant’s 
reluctance to place his/her complaint in writing. Having a written record of the complaint will ensure 
accuracy and clarity of the charges being investigated and will guide the investigator in conducting 
the investigation. Also, the investigator should make sure he/she fully understands the allegations 
and issues presented by the complainant. An effective tool is for the investigator to write down his/
her initial understanding of the complaint, including any ambiguities he/she identifies in the claims.

Review the Allegations
After a complaint of harassment has been received and documented, the allegations must be 
reviewed to understand what type of harassment or discrimination is being alleged. 

In addition to gathering facts supporting the alleged incidents of harassment, the complainant 
should be asked if he/she ever discussed the allegations with anyone. If so, to whom and when? 
What did you tell him or her? If not, why not? The complainant should also be asked if he/she kept 
notes of what happened. If so, the investigator should obtain a copy of the notes if the complainant 
still has them. If the alleged perpetrator is the complainant’s supervisor or coworker, the complainant 
should be asked if he/she believes he/she can still work with that person. If he/she does not 
believe he/she can, the investigator should ask if there is anything he/she would like the agency 
to do to address the situation. If the complainant asks for a transfer pending the outcome of the 
investigation, the request should be considered and accommodated if possible. The employer, 
however, should avoid suggesting the complainant transfer to another position or department as 
that suggestion may be perceived as retaliation for making the complaint.   
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Interviews with Other Witnesses 
Introduction and Admonitions
The interview should begin with an introductory statement summarizing the purpose of the interview 
and the general nature of the allegations being investigated. However, we do not recommend providing 
persons interviewed with information beyond the fact that they are being interviewed as part of an 
investigation into “alleged workplace misconduct.” This introductory statement should be prepared in 
advance and communicated to each person prior to being interviewed.

Admonition Not to Discuss with Coworkers
To ensure the integrity of the interview and investigatory process, all persons interviewed should 
be told not to discuss with any other employees: (a) the fact they are being interviewed; or (b) the 
information shared by or with them during the interview process.

Admonition That Refusal Could Mean Insubordination
Employees, generally, do not have a right to refuse to cooperate or answer questions in an 
investigatory interview. Accordingly, such refusal can be grounds for insubordination resulting 
in discipline, including discharge. Because the order must be given by someone with the proper 
authority, the order must be given by either the employee’s supervisor or someone else in the chain 
of command with the proper authority. Investigators do not often hold such authority. Therefore, an 
employee within the proper chain of command should give the order. This can be done through a 
pre-interview memorandum given to the employee(s) to be interviewed by the appropriate person. 
The memorandum should inform him/her of the investigation, direct him/her to cooperate in the 
interview, and inform him/her that failure to cooperate will constitute insubordination, which may 
result in discipline, up to and including termination. Discipline based on insubordination for refusing 
to cooperate in an investigation has been upheld by the courts.
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Ensure	Confidentiality	to	Extent	Possible
Complaints must be processed as confidentially as possible. Identities should not be disclosed, 
except to the extent necessary during the investigation. Statements made by employees should 
not be disclosed to other employees unless it is necessary to elicit specific, relevant, and necessary 
information from the employee. Occasionally, complaining parties and/or witnesses ask for an 
assurance of confidentiality before providing information. Prior to being interviewed, the complainant 
and all witnesses should be told that information provided will be held in confidence except to the 
extent necessary to conduct a full investigation or to the extent necessary to obtain testimony in 
any hearing which might be held. Where a complainant insists upon remaining anonymous, it is 
important to document in writing the fact that the complainant requested his/her identity remain 
confidential.

PLEASE NOTE: The investigator must always be aware that in the event of litigation, the complainant, 
alleged harasser, or both may seek disclosure of all of the details of the investigation. While many 
of these matters might be shielded from ultimate production, the investigator must always bear 
in mind that anything he/she says to witnesses, writes in a report, or even in personal notes could 
become the subject of litigation or be disclosed as part of litigation. This emphasizes the need for a 
correct methodological approach, affording fairness to all witnesses.

Ensure No Retaliation
Taking an adverse employment action against an employee for assisting in a harassment 
investigation is unlawful. Therefore, it is recommended that the person(s) to be interviewed be 
advised that they will not be retaliated against for assisting in the investigation. This is also a means 
of encouraging cooperation if thse person to be interviewed is reluctant to provide information. 
The alleged harasser should further be admonished that he/she shall not retaliate against the 
complainant or anyone else associated with the investigation for having complained about 
harassment or being involved in the investigation. This admonition should also be given to anyone 
else who has the authority to take adverse employment actions against persons involved in the 
investigation.
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Questioning Style
Ask open-ended questions (i.e.. “ What did he do next? What was your response?”). The investigator 
should avoid leading questions (i.e., “Isn’t it true that you forced her into the room?”). Leading 
questions point to an answer, suggest that the investigator has prejudged the issue (i.e., the 
investigator is not impartial), and may make witnesses feel defensive.

Establish a Foundation
To establish a foundation, the investigator must gather basic information regarding the events and 
conversations so that the investigator can actually visualize what allegedly happened. If a witness is 
reporting the content of a conversation to the investigator, the investigator should first determine 
the identity of each speaker; the date, time, and place of the conversation; and whether anyone else 
was present.

EXAMPLE

Witness: “We discussed where to go for dinner.”

Investigator: “Let me ask you about some preliminaries to be sure I understand the context and 
content of the conversation...

• Where and when did this conversation take place?

• Who was present?

• Do you remember the content of the conversation?

• Who initiated the conversation?

• What did he/she say?

• What was your response?

• What did he/she say next?

Distinguish opinion from fact. It is the role of the investigator to gather evidence and reach 
conclusions based on the evidence. Often, however, witnesses answer questions by providing 
opinions and conclusions rather than facts. Opinions and conclusions must be recognized as such, 
and the interview should be redirected. One way to redirect it is to ask the witnesses for the facts on 
which they base their opinions and conclusions.
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Follow the Leads
As previously discussed, it is important that the investigator be flexible when interviewing a witness. 
The investigator should not rely solely on a script; that is, he/she should also ask questions based 
upon the answers given by the witness during the interview in order to gather as much information 
as possible. The investigator should always allow him/herself the opportunity to re-interview the 
complainant, witness, and the alleged harasser to follow up on additional information discovered 
throughout the investigation.

Important Rules of Thumb
The following is a quick reference tool to interview strategies:

• Start with broad, open-ended questions

• Avoid leading questions

• Ask the tough questions

• Ask, who, what, where, why, and how type questions

• Don’t ask compound questions—one at a time

• Don’t stop at your prepared questions—follow the leads

• Pin the person down to a story

Closing the Interview
Develop a standard “close” to an interview. This should include the following:

• Answering any questions from the witness

• Explaining the investigation process

• Reviewing the witness’s answers before closing the interview

• Asking for any other suggested witnesses to help the investigation

• Asking if investigator forgot any critical questions

• Instructing witness to follow up if he/she remembers further information

•	 Reemphasizing	the	confidentiality	of	the	investigation	and	interviews
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Interviewing the Subject of the Investigation
The investigator should tell the alleged harasser, in detail, what the allegations against him/her are, 
including the alleged wrongful acts and/or statements. If they are lengthy and/or complicated, they 
should be put in writing. The investigator should then give the alleged harasser an opportunity to 
respond to each allegation.

Types of questions may include asking the alleged harasser to:

• Describe his/her relationship with the complainant

• State facts showing that the allegations are not true

• Provide an excuse or explanation for his/her conduct

• State whether there was a miscommunication or misunderstanding and explain his/her 
version of events

The investigator should also ask the alleged harasser to identify people who should be interviewed 
and information he/she thinks those persons will contribute to the investigation. The investigator 
should ask the alleged harasser for relevant documents and evidence as well. Finally, the investigator 
should ask the alleged harasser what steps he/she believes would be appropriate for the investigator 
to take to ensure a fair investigation.

Right of Representation
Employees participating in investigatory interviews, who have a reasonable belief that discipline may 
result from the interview, should be allowed to have union representation or legal counsel present 
during the interview.
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Exploring Ill-Will in Face of a Denial
If the subject of the investigation claims the complainant is “lying,” ask the person why he/she thinks 
someone would do this. Did something happen between these two individuals that might explain 
why someone would file a meritless complaint or would want to injury another person’s reputation 
or job? Ask the following questions:

• Why would he/she make this up?

• Have	you	ever	had	a	problem	or	conflict	with	him/her	before?

Reaching a Factual Determination
In most investigations, the role of the investigator is to make factual determinations rather than legal 
conclusions or any other conclusions regarding potential policy violations. Accordingly, it’s critical to 
confirm the expectations of your role as an investigator.

When analyzing facts, don’t throw basic life experiences to the wind. Very few, if any, investigations 
are clear cut. Quite often, you will be dealing with various shades of gray. You will have to apply your 
skills of logic and reasoning in order to reach a factual determination. Unless the subject of the 
investigation makes an admission, you will frequently have the view the relevant facts you gather and 
make a credibility determination.

Standards and Burdens of Proof
Workplace investigations are not held to higher burdens of proof such as clear and convincing or 
beyond a reasonable doubt. Instead, workplace investigations must reflect a good faith investigation/
reasonable conclusion. However, investigators should be aware that many of their complaint 
determinations may eventually find their way into litigation and second-guessed by parties, courts, 
or juries. In any event, the alleged wrongdoer has the presumption of innocence until misconduct is 
shown through competent, reliable, and credible evidence.
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Credibility Determinations
The investigator’s decision also requires that he/she weigh the relative credibility of the complainant, 
alleged harasser, and witnesses. After the interviews, important material facts will most likely be in 
dispute because witnesses tend to remember things differently. This does not necessarily mean 
that the witnesses are lying. There could be honest differences in recollection and memory failures 
because of inattention of a witness at a particular time, reliance on hearsay, influence of personal 
friendships, and the possibility that a witness was not in an adequate position to have heard or 
observed the matters in dispute. Moreover, a witness might not tell the complete truth because 
he/she does not want to subject him/herself or others to possible discipline or other negative 
treatment.

One of the investigator’s responsibilities, however, is to make credibility determinations and resolve 
factual disputes. These decisions may be resolved by consideration of the following:

• What is the basis of the factual discrepancy?

• Was each witness in a position to observe the conduct in question?

• Does any witness have a motive to lie or tell less than the full truth?

• Were there other possible witnesses to the events?

• Did one of the witnesses make a contemporaneous statement to another person 
regarding the event?

• Did either witness make a contemporaneous note or write a complaint recording the 
event close in time to the incident?

• Is the complainant/alleged harasser/witness’ss version of events internally consistent?

• Is the complainant/alleged harasser’s version consistent with other witnesses’ version 
of event?

• Demeanor/body language

• Corroborating evidence from credible witnesses

• Circumstantial evidence and prior acts and discipline

The investigator should feel free to re-interview the complainant, witnesses, and/or the alleged 
harasser during the evaluation phase of the investigation to help clarify factual discrepancies, 
inconsistencies, or make credibility determinations.
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Writing a Report
Investigation reports are typically structured as follows:

1. Introduction—A summary of the allegations, when the investigation began or when
the investigation was assigned, and the methodology of the investigation, i.e. witnesses
interviewed.

2. Factual summary—A factual summary giving rise to the alleged events.

3. Issues and applicable rules—A list of the potential rules and policies at issue due to the
alleged conduct.

4. Factual	findings—A logically sequenced discussion of the occurrences in question that
specifically relates the evidence (witness information, documents, inference). Conflict in
evidence, including credibility disputes, should be specifically identified and addressed.

5. Conclusions—Based on the credibility assessments and factual findings, did the conduct
violate any applicable employer rules?

Remember, in the event of serious discipline or termination, the accused will most likely be entitled 
to receive and review the investigative report, and may be entitled to receive the investigative notes 
as well. Therefore, always conduct yourself with the expectation that your actions as an investigator 
will be analyzed and second-guessed at a later time. Additionally, for those claims that have a strong 
chance of evolving into litigation, you may want to consider retaining a third-party investigator who 
has conducted many harassment investigations and is an expert in the litigation process so they will 
be able to support their investigation report with competent testimony.

Questions?
Feel free to ask questions about this topic by emailing

experts@emtrain.com  subject: investigations



CONFIDENTIAL - PRIVILEGED REPORT 

Findings of Fact Regarding
The Allegations Of John Doe  

By: Jane Doe, Esq.
Date Redacted

Sample Report
The following is a sample report. The names have been changed and dates redacted.



I.
ASSIGNMENT

On or about Date Redacted, John Doe (“Doe”), Departmental Personnel Officer for the Department of Child 
Support Services (“the Department”) complained to Bob Smith (“Smith”) at the Department of Human Re-
sources (“DHR”), that he believed the decision by DHR and the Department to conduct a full recruitment for his 
permanent position was in retaliation for exercising his rights to argue against HR centralization to the Budget 
Committee of the San Francisco Board of Supervisors in Date Redacted.   

On or about Date Redacted, the City and County of San Francisco (“CCSF”) retained an outside investigator to 
conduct a neutral, fact-finding investigation regarding Doe’ss concerns and specifically, requested the investiga-
tor determine whether the weight of the evidence indicated that the decision by DHR and/or the Department to 
conduct a full recruitment process was in retaliation for Doe’ss presentation at the Budget Committee hearing.    

The investigator interviewed six employees at the Department.  

II.
INVESTIGATION SUMMARY

The investigator interviewed the following individuals: 

September 16, 2004

1. John Doe  10:00 a.m.

September 22, 2004

2. Sam Brown  9:30 a.m.
3. Julie Brown 10:30 a.m.
4. Steve Jones 11:30 a.m.
5. Susan Smith  1:00 p.m.
6. Kevin Johnson   2:45 p.m.

III.
FACTUAL BACKGROUND

Doe began his employment with CCSF in Date Redacted as a personnel analyst.  Nine months later, he was 
promoted to senior analyst.  In Date Redacted, he was promoted to a provisional 1270 Departmental Personnel 
Officer (“DPO”) and he worked in the Department of Child Support Services.  He initially reported to Director 
Kevin Johnson (“Johnson”) and thereafter, he reported to Assistant Director Susan Smith (“Smith”).  

Doe claims he always had a difficult working relationship with Smith since she is a poor manager and not well 
liked by staff.  In Date Redacted, Doe requested a meeting with Johnson to discuss his working relationship 
with Smith.  Johnson, Doe and Smith met in Date Redacted.  At the meeting, Doe requested that he report 
directly to Johnson, which Johnson refused.  Doe also discussed his desire to stay in his position long enough to 
take the 1270 civil service exam, and thereafter, transfer to a different department.  Doe explained to Johnson 
that if he took the 1270 exam, he would become a permanent employee and eligible to transfer to any CCSF 
department.  Accordingly, Johnson told Doe the Department would keep him in his position and Doe could 
complete the 1270 exam, but the Department was not bound to select Doe for the permanent position and could 
recruit for the position.  Johnson sent Doe an email outlining their Date Redacted agreement.  (See Johnson’ 



email and meeting notes attached to his witness statement.)     

The HR centralization plan and Doe’ss presentation to the Budget Committee 

On Date Redacted, Smith called Doe into her office and told him she needed to give him a layoff letter.  Smith 
informed him that his DPO position was being transferred back to DHR as part of a centralization plan that 
affected departments with less than 200 employees.  

On Date Redacted, Johnson came into Doe’s office and said he was surprised to learn that Doe’s position was 
eliminated.  Johnson expressed concern over the centralization plan, as he believed his department needed a 
dedicated HR position.  During their June 2nd conversation, Doe told Johnson that the Mayor’s Office was vio-
lating City Charter, since the funds for the HR position came from the State rather than CCSF.

On Date Redacted, Johnson told Doe that the budget would be presented to the Budget Committee on Date 
Redacted.  Accordingly, Doe decided he would present his position and arguments at the Budget Committee 
hearing.  He informed Smith and she made him use his own time rather than City time to present at the hearing.

At the June 16th Budget Committee hearing, Doe argued that the Mayor’s centralization plan violated City 
Charter, adversely affected Latino employees and lacked merit since DHR was not consulted regarding the 
transfer of HR functions.  The Budget Committee told Doe to appear at the next meeting the following week.

On Date Redacted, Doe appeared at the second hearing and the Budget Committee unanimously approved the 
motion disapproving the Mayor’s centralization plan.

Smith’s reaction to Doe’s presentation to the Budget Committee 

On Date Redacted, Smith called Doe into her office.  Doe alleges she told him his presentation to the Budget 
Committee was unusual and could jeopardize everyone in their Department.  Doe also states that Smith is hop-
ing and/or planning to take the Director position upon Johnson’ retirement.  Accordingly, Doe believes Smith 
was concerned about possible retaliation from the Mayor’s Office due to Doe’s presentation.  Smith claims she 
did not express any concern to Doe regarding his presentation or any fear about a possible reaction from the 
Mayor’s Office.  Instead, Smith claims she indicated her support for Doe’s decision to present at the hearing.   

However, Julie Brown (“Brown”), the Department’s Assistant Chief of Finance, states that Smith and Johnson 
were unhappy with Doe’s presentation at the hearing and refused to say hello or acknowledge him after the 
hearing.  Brown also claims that on Date Redacted, Smith expressed her dissatisfaction with Doe to Brown 
and told Brown to disassociate herself from Doe.   Moreover, Johnson believes it plausible that Smith was upset 
about Doe’s presentation as she’s very concerned about perception and about the appearance that she is in con-
trol of her staff.  

Doe also states that on June 21, 2004, Smith called him into her office and accused him of leaking confidential 
information to Sam Brown (“Brown”).  Smith allegedly stated, “You leaked to Bob that Boris is quitting in Date 
Redacted.”  Doe states he never told Brown about Johnson’ retirement plans.  Doe then talked to Brown and 
Brown told him that Smith informed him of Johnson’ retirement.  Accordingly, Brown sent an email to Smith 
stating that Doe never told him anything about Johnson’ retirement.



With respect to the retirement issue, Brown states Smith told him that Johnson was retiring.  Brown also claims 
that after she informed him of Johnson’ retirement, Smith asked Brown about his own retirement plans.  Brown 
also alleges that when he later told Smith that her retirement question made him feel uncomfortable, she denied 
asking him that question.    

Smith denies she ever accused Doe of leaking Johnson’ retirement plans, and she denies asking Brown about his 
own retirement plans.  

Doe alleges that he had another incident with Smith on Date Redacted.  On that day, Doe alleges that Smith 
called him into her office and asked him whether he took sick leave or vacation time for his presentation to the 
Budget Committee on Date Redacted.  Thereafter, she allegedly said,  “I’m so upset.  You don’t understand the 
consequences of your actions and the impact to our Department.”  In response, Doe stated, “I’m very disap-
pointed.  You’re boycotting my action.  Please be honest.  Are you supporting my actions in front of the Board?”  
Smith answered, “Yes – but I’m more concerned about my Department.”  Smith also made the alleged comment 
to Doe that his actions were “screwing with her career” and that she had Peter Rogers from the Mayor’s Office 
telling her that she couldn’t control her staff.  Smith denies making any negative comments to Doe and also 
claims she was not fearful of the reaction of the Mayor’s Office.  She does note that Peter Rogers works in the 
Mayor’s Budget Office. 

Doe further alleges that onBen Rosenfeld, Smith told him, “I don’t care what you do in your private life. But, 
my role is to make sure you do your job and you’re lagging behind.  You need to focus more on work and less on 
political issues in front of the Board.”  In response, Doe stated, “It seems like every time I go to the Board – you 
get upset the next day.”  

On Ben Rosenfeld, Johnson and Smith went to the last Budget Committee hearing.  Johnson called Doe from 
City Hall and asked if he submitted the list of pay for performance employees to DHR.  Johnson also asked 
about any other pending HR projects.  Doe told Johnson that the only other pending project was his appointment 
to the permanent position.  Doe notes that he had already taken the 1270 exam and was on the eligibility list, 
which was posted on Ben Rosenfeld.  Accordingly, Doe was one of eight provisional employees on the eligibility 
list.

The decision by DHR and the Department to conduct a full recruitment process in Ben Rosenfeld

On Ben Rosenfeld, Smith asked Doe if they had received the DHR list of permanent employees in order to 
conduct a full recruitment for the permanent DPO position.  Doe was upset that Johnson and Smith insisted 
on conducting a full recruitment since the seven other provisional employees on the eligibility list had all been 
appointed to their respective permanent positions without a recruitment.  When he expressed this sentiment to 
Smith, she responded, “We’re not required to select the provisional employee for the permanent position.”

In early July, Smith claims she and Doe were in her office and Doe asked her to sign his permanent appoint-
ment.  She refused and alleges that Doe started screaming, “You’re fucking with me.  I’m going to the Union.”  
Smith alleges Doe was screaming and pounding on the desk, so she called a fellow employee to join them in 
her office.  The co-worker was Brown.  After Brown joined them, Doe received a cell phone call from his union 
representative and left the room.  Doe denies yelling and/or cursing at Smith and claims he acted professionally 
towards her.  Doe also alleges that when he returned to Smith’s office, she was furious with him and told him 
she didn’t want to talk to him anymore.  

On Ben Rosenfeld, Doe had a meeting with Johnson about the full recruitment process.  Doe also asked Brown 
to be present at the meeting as a witness.  At that meeting, Doe demanded that Johnson appoint him to the per-
manent spot, so Doe could receive the benefits of permanent status.  Johnson claims he was surprised at Doe’s 



reaction to the full recruitment given their agreement in February that the Department was not bound to select 
Doe for the permanent position and could recruit for the position.  

Ultimately, the Department did conduct a full recruitment for the 1270 position.  Johnson conducted the selec-
tion process and arrived at a list of four candidates.  Doe was the fourth candidate on the list.  Two candidates 
were not “reachable” and a third candidate declined to transfer from her department.  Accordingly, Johnson 
claims the Department ended up with Doe regardless of its wishes in the matter.  He also claims that Smith was 
distressed upon learning that Doe would receive the position.   

Smith claims the Department had the choice to pick Doe or one other candidate.  Smith alleges she selected Doe 
to end the tension and that she appointed him to the permanent position.  

IV.
FACTUAL ANALYSIS

The investigator conducted six interviews with Department employees in order to determine whether the weight 
of the evidence indicates the Department and DHR conducted the full recruitment in response to, or in retali-
ation for Doe’s presentation at the Budget Committee hearing.  The investigator also evaluated Doe’s concerns 
regarding Smith’s reaction to his Budget Committee presentation.    

A. Smith’s reaction to Doe’s Budget Committee presentation

The evidence indicates that Smith may have made inappropriate comments to or about Doe in reaction to his 
presentation at the Budget Committee hearing in Date Redacted.    

Smith claims she did not make any negative comments to Doe regarding his presentation and only indicated her 
support for his actions.  Smith further claims she did not fear any potential reaction from the Mayor’s Office 
based on Doe’s presentation to the Budget Committee.    

However, Brown claims Smith told her the day after the Budget Committee hearing (Date Redacted) that she 
was unhappy about Doe’s presentation and told Brown to disassociate herself from Doe.  Moreover, Doe claims 
that Smith is very concerned about her future career at the City and that she feared a negative reaction from the 
Mayor’s Office due to his presentation.  Doe specifically stated that Smith was upset about receiving a telephone 
call from Peter Rogers regarding Doe’s presentation.  Doe’s allegation is slightly supported by Johnson who 
states Smith is very concerned about perception and about the appearance of being in control of her staff.  Ad-
ditionally, Smith was misleading regarding the Department’s selection of Doe for the permanent appointment.  
Smith claims she chose Doe over another candidate in order to end the tension.  Johnson claims the Department 
had no choice but to select Doe and that Smith was upset upon learning of Doe’s permanent appointment.  

B. The decision by DHR and the Department to conduct a full recruitment process in Date Redacted

The weight of the evidence does not support Doe’s claim that either Smith, DHR, or the Department conducted 
a full recruitment for the permanent 1270 position in retaliation for Doe’s presentation at the Budget Committee 
hearing in Date Redacted. 

Johnson, Smith and Doe all describe a February meeting wherein all three of them discussed the problematic 
working relationship between Smith and Doe.  Smith states she openly told Doe he could potentially be termi-
nated from his provisional position.  Doe admits he requested the opportunity to stay in his provisional posi-
tion long enough to take the 1270 exam, which would enable him to become permanent civil service, and that 
thereafter, he would transfer to a different department.  Johnson, Smith and Doe all acknowledge that Johnson 



offered to keep Doe in his position but told him the Department was not bound to select him for the permanent 
position and could recruit another candidate.  The evidence clearly shows that Doe agreed to this arrangement 
in order to retain his position, since he could have been terminated in February.  Moreover, the February 2004 
meeting and agreement between Johnson, Smith and Doe are outlined in Johnson’ notes of that meeting and the 
confirming email he sent to Doe.    

V.
 FINDINGS OF FACT

 The weight of the evidence supports the following factual findings:

1. Neither Smith nor DHR acted inappropriately or retaliated against Doe by authorizing the Department’s
full recruitment process for the 1270 position.

2. While Smith may have made inappropriate comments towards and/or about Doe after his Budget Com-
mittee presentation, she did not take any adverse employment act against him in retaliation for his presentation
to the Committee.

3. The Department did not conduct the full recruitment process in reaction to, or in retaliation for Doe’s
presentation at the Budget Committee hearing.

If you have any questions or comments regarding the investigation or this report, do not hesitate to call me.

Very truly yours,

EMPLOYMENT LAW PARTNERS

Jane Doe, Esq.  




