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LAWFUL TERMINATIONS 
 
 
 
A company is most vulnerable to employment claims and litigation when it disciplines 
or terminates an employee.  It is critical that companies implement sound procedures 
for discipline and termination and train managers on management techniques, 
performance evaluation skills, and laws regulating the workplace so that the company 
can treat all employees consistently and fairly.  By implementing sound policies and 
procedures, a company can limit its exposure to employment claims and limit the poor 
morale and lack of productivity that comes with employment disputes.     
   
When an employee believes that he/she has been unfairly disciplined, demoted, or 
terminated by a company, the employee asserts what is called a wrongful termination 
claim.  The wrongful termination claim may allege a breach of an express or implied 
contract, public policy violation, discrimination on the basis of some protected status, 
and/or retaliation for engaging in a protected activity.  A terminated employee may also 
claim wrongful demotion, harassment, infliction of emotional distress, defamation, and 
fraud.   
 
This Managers’ Guide provides an overview of wrongful termination law and discipline 
policies, as well as checklists to help avoid employment claims resulting from discipline 
and termination.   
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AT-WILL EMPLOYMENT RELATIONSHIP 
 
 
 
Many states have laws that provide the general rule that every employee is presumed 
to be employed at the will of either party.  In other words, absent an agreement to the 
contrary, employers may terminate employees for any reason or no reason so long as 
the 
reason does not violate state law or a fundamental public policy.  Please refer to our 
Map of States to view your state’s position on at-will employment. 
 
However, it is relatively simple for terminated employees to rebut the “at-will” status 
and claim  he or she has a written, verbal or an implied-in-fact contract to be 
terminated only for good cause.  Good cause or just cause for termination is defined 
as a termination for a “fair and honest cause or reason, regulated by the good faith” of 
the employer.  The absence of good cause is established when the company’s reasons 
for termination are “trivial, capricious, unrelated to business needs or goals, or 
pretextual.”  If an employee can establish that he/she has an employment contract 
requiring good cause for termination, then the company no longer has an at-will 
relationship with the employee.  These terminated employees are then allowed to 
claim breach of contract, alleging that they were terminated for something less than 
good cause.   
 
AT-WILL AGREEMENTS 
 
To avoid creating implied employment contracts requiring good cause for termination, 
employers can enter into express contracts with their employees for at-will 
employment, which will help prevent a jury from second-guessing the company’s 
decision to terminate the employee. 
 
Creating Express Agreements for At-Will Employment 
As a general business practice, it is not advisable to terminate employees arbitrarily or 
to terminate someone without a sound business reason.  An employer can avoid 
having a third party (i.e., a court or jury) second-guess a management decision by 
expressly retaining the right to terminate the employment relationship at any time.  
Courts will often enforce properly written at-will agreements that are signed by 
employees and dismiss lawsuits at the early stages of litigation. 



    2016 

 4 

 
It is important to "integrate" the at-will employment agreement. A written agreement is 
integrated where the parties adopt the writing as the final and complete expression of 
their agreement. Where an employer wants to integrate a written at-will agreement, it 
is important for the integration clause to follow the clause providing for at-will 
employment. A sample integration clause is as follows:  
 

I understand and agree that no person other than the [Chief Executive Officer] of 
[name of company] has the authority to enter into an agreement contrary to my at-
will employment relationship with the company. To be valid, any such agreement to 
the contrary must be specific, in writing and signed by the [Chief Executive Officer] 
and me. I further understand and agree that all prior agreements with [name of 
company] on this subject, whether written or oral, are superseded by this agreement. 
I understand and agree that this is the entire agreement between [name of company] 
and me on this subject. 

 
A written employment contract or offer letter is the most appropriate document for an 
integration at-will clause. This integration clause will supersede any comments made 
by your recruiter to the new employee.  Additionally, a signed acknowledgment form 
for an employee handbook is also a perfect place to incorporate an integrated at-will 
employment agreement. 
 
Where At-Will Language Should Be Included 
At-will language should be included in various employment documents, such as job 
applications, offer letters, employment contracts, employee handbooks, 
acknowledgment forms for handbooks, and personnel policy 
 
The following guidelines can help companies incorporate at-will language into various 
employment documents: 
 

Job Application 
A statement of the employer's at-will policy can be placed above the signature 
line of the job application. Applicants can be asked to acknowledge by their 
signatures that they agree any employment offered will be "at will." 

 
Job Offer Letter 
If a job offer letter is used, the at-will employment policy can and should be 
clearly stated in it. Including an integration clause in the letter is appropriate if 
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there will not also be a written employment contract. Each new employee 
should be asked to signify his or her agreement to the terms of the offer letter, 
including the at-will terms, by signing and returning the letter. 

 
Employment Contract 
If a formal written employment contract is used (commonly used for executive 
management), it can and should include an at-will employment clause and an 
integration clause. As written contracts are formal legal documents, they should 
advise employees of their right to seek independent legal counsel before 
signing. 

 
Employee Handbook 
The employee handbook should set forth the at-will policy and reserve the 
employer's right not only to terminate the employment relationship at will, but 
also to modify or alter an employee's position through actions other than 
termination, such as demotion, promotion, transfer, reclassification, or 
reassignment, at the employer's sole discretion. Any discipline policy in the 
handbook should remind employees that employment with the company is at 
will and that the employer reserves the right to exercise its discretion in the 
imposition of discipline, including determining when termination with or without 
notice should occur as a disciplinary measure. It is especially important to 
expressly reserve this management discretion where there is a progressive 
discipline policy. 

 
Employee Handbook Acknowledgment Form 
A signed employee handbook acknowledgment form that includes at-will 
language can establish at-will employment. If a job offer letter or employment 
contract is not used, an integration clause can be included in the 
acknowledgment form. The form should also state that the employee handbook 
is not intended to conflict, in any way, with the company's at-will policy nor to 
create any contractual obligations with the employee.   
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EXCEPTIONS TO AT-WILL TERMINATIONS 
 
 
 
There are a number of federal and state laws that limit, or provide exceptions to, an 
employer’s right to terminate an at-will employee. 
 
Federal and state statutes limit an employer’s right to terminate and discipline 
employees on the basis of their age, race, sex, religion, disability, etc.—or what we call 
“legally protected classes.” The following are some examples of legally protected 
classes: 
 

• Race or Color       
• Religious Creed  
• National Origin or Ancestry  
• Physical or Mental Disability  
• Medical Condition 
• Sex or Gender or Gender Identity 
• Age (over 40 nationally and in some states, under 40)  
• Sexual Orientation  
• Marital or Pregnancy Status  
• Citizenship 
• Union membership or other concerted activity 
• Military or veteran status 
• Anyone who is engaging in any legally protected activity 

   
Federal and state statutes also limit an employer’s right to terminate an employee for 
“whistle blowing.”   Whistle blowing occurs when an employee reports the employer for 
actual or perceived misconduct such as:  
 

• Discrimination 
• Violation of laws, rules, or regulations 
• Submission of fraudulent records or a fraudulent claim to a government 

agency  
• Unsafe working conditions 
• Work-related injuries 
• Patient abuse (in health care settings) 
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Federal and state statutes also limit an employer’s right to terminate an employee for 
exercising a legal right to take a leave of absence for certain protected reasons.  Some 
of these protections are contained in state law and others are contained in federal law.  
Not all classes are protected in all states and there are employer size and length of 
employment requirements that affect whether or not an employee is covered under 
leave laws. The following are examples of reasons for leave that may be protected:  
 

• Pregnancy or pregnancy related health conditions 
• Birth or adoption of a child 
• Disability 
• Work-related injury 
• An employee’s own “serious health condition”  
• The “serious health condition” of certain close family members and domestic 

partners 
• A crime victim’s leave to appear in court 
• A domestic violence or sexual assault victim’s leave to obtain treatment, 

services, or injunctive relief 
• Jury duty 
• Voting in a statewide election 
• Military service 
• Service as a witness pursuant to a subpoena or court order 
• Participation in activities of a child’s school or licensed day care facility 
• Attendance at the school of a suspended or disciplined child 
• Care of an elderly relative or placement of an elderly relative in a care facility 
• Performance of emergency duty as a volunteer firefighter, a reserve peace 

officer, or member of emergency rescue personnel  
 

Federal and state statutes also limit an employer’s right to terminate an employee for 
the following miscellaneous reasons:  
 

• Lawful conduct that occurs in off-work hours away from the employer’s 
premises 

• Refusal to participate in conduct that would result in a violation of state or 
federal law 

• Disclosure of wages 
• Disclosure of employer “working conditions,” other than proprietary, trade 

secret, or legally privileged information 
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• Garnishment or assignment of wages 
• Refusal to patronize the employer 
• Political activity or affiliation 
• Refusal to authorize disclosure of medical information 

 
PUBLIC POLICY VIOLATION CLAIMS 
 
Federal and state statutes limit an employer’s right to terminate for ANY reason that 
would violate fundamental PUBLIC POLICY. A fundamental PUBLIC POLICY is any policy 
contained in a constitutional provision, statute, or administrative regulation or 
ordinance that affects the general public – not just the individual employee.   
 
Public policy violation claims are on the rise and are a common basis for wrongful 
termination claims.  An employer's right to terminate an employee is limited by public 
policy considerations when the threat of termination could be used to coerce 
employees into committing crimes, concealing wrongdoing, or taking other action 
harmful to the public good.  Termination in violation of public policy is a tort cause of 
action that allows recovery of tort (punitive) damages.  These days, many companies 
are presented with public policy violation claims from their former employees.  These 
claims are difficult to defend, and present significant liability exposure to the company.   
 
To prevail on a claim for wrongful termination in violation of public policy, an employee 
must prove that he or she was terminated for a reason that violates a fundamental 
public policy. Public policy claims generally fall into two categories: (1) whistleblower 
claims; and (2) claims that duplicate statutory claims.  As discussed above, public policy 
claims allow a plaintiff to recover for emotional distress and punitive damages (unlike 
breach of contract claims) and therefore, these claims are becoming quite popular.   
 
Whistleblower Cases 
A very common type of public policy claim is called a whistleblower claim.  In a typical 
whistleblower case, a plaintiff alleges that he or she was terminated or demoted for: 
(1) complaining of some illegal activity that is prohibited by a statute or a constitutional 
provision; or (2) for refusing to perform some illegal act requested by the employer. 
Put simply, the employee alleges that he or she was terminated in retaliation for 
complaining about or refusing to engage in illegal activities. 
 
The following cases provide examples of whistleblower claims: 
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Claims Based On Employer's Unlawful Practices 
Whistleblower claims that are based on complaints of alleged illegal activity are 
common. The general scenario is that the employee is terminated and/or demoted 
after complaining about some improper activity prohibited by law. 
 
The case of Green v Ralee Engineering Co., is a perfect example of a whistleblower claim 
based on an alleged complaint. In Green, a quality control inspector reported to his 
supervisors that the company was shipping defective components to airplane 
manufacturers. When he was later terminated, the inspector claimed that he was a 
whistleblower who was terminated 
in retaliation for his reports. 
 
The case of Weinbaum v Goldfarb Whitman & Cohen provides another example. In 
Weinbaum, the plaintiff alleged that his former employer and several individuals 
participated in an unlawful scheme to misrepresent the financial condition of six 
corporations. The plaintiff alleged he was fired for objecting to these 
misrepresentations. 
 
Significantly, courts have recognized whistleblower claims based on reports of conduct 
that the employees made pursuant to their job duties. For example, in Holmes v 
General Dynamics Corp., a business manager who supervised the analyzing of financial 
data on government defense contracts reported to his supervisor that the company 
was violating various provisions of its defense contracts, which resulted in excessive 
billings to the government. After the employee was terminated, he sued claiming he 
was a whistleblower.  The employer claimed that the plaintiff never complained about a 
legal violation – just excessive billing.  The jury found that the employer had wrongfully 
discharged the plaintiff. The jury reasoned that the employee did not need to protest 
to management about illegal policies, but rather need only convey the information in a 
form that reasonably alerts the employer of the problem and the need to take 
corrective action. 
 
Claims Based On Employee Refusals To Further Employer’s Illegal Acts 
Another common whistleblower claim occurs where an employee alleges that he or 
she was terminated in retaliation for refusing to perform an illegal act. Parada v City of 
Colton provides an example of this type of whistleblower claim. The plaintiff in Parada 
was an assistant building director who was responsible for managing the city's building 
inspectors and ensuring the enforcement of local building codes, ordinances, and 
regulations.  When the employee became aware of garage conversions that violated 



    2016 

 10 

building codes, he issued stop-work orders. The employee's immediate supervisor was 
involved in allowing the illegal garage conversions that the employee's conduct halted. 
When the supervisor terminated the employee, he responded with a claim for wrongful 
discharge in violation of public policy, arguing that he was terminated for being a 
whistleblower.   
 
STEPS TO AVOID WHISTLEBLOWER CLAIMS 
 
Here are some steps to take to help avoid whistleblower claims: 
 

1. Implement effective procedures for employee complaints. An employer 
should maintain an effective complaint policy that provides procedures for 
receiving and addressing employee complaints. To address the scenario 
where an employee fears retaliation for complaining to an alleged violator of 
the law, more than one person can be designated to receive complaints. 
Investigations of complaints should be handled promptly and in a 
confidential manner. A written policy on the complaint procedure can be 
distributed to all employees. All managers should be trained on how to 
handle employee complaints.   

 
2. Treat complaints seriously. It is important to listen to and seriously consider 

each complaint made by employees. The employer should document the 
complaint, any investigation conducted in response, and any conclusions. 
The employer should also respond to the employee with its conclusions. 

 
3. Beware of close timing of discipline or discharge.  Complaints that are made 

by an employee in close proximity to the timing of discipline or discharge are 
troublesome. Where a complaint is closely followed by an adverse 
employment action, such as discipline or termination, there may be a 
presumption of a retaliatory motive. In these circumstances, a company 
should consult with legal counsel before moving forward with any discipline 
or termination. 

 
The public policy claim is becoming more and more commonplace, and companies 
should exercise great care in disciplining and terminating employees, especially those 
employees who have access to sensitive information concerning the company or its 
dealings and employees who have voiced concerns about company practices. 
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CHANGING AT-WILL STATUS 
 
 
 
Employment agreements can change at-will status if the agreement sets a specific 
term of employment or outlines specific grounds for, or steps in the termination 
process. Employment contracts can be written, verbal, or implied. 
 

• A written contract is a written document that contains some or all of the 
specific terms of the employment relationship. 

• A verbal contract stems from communications between an employer and 
employee setting up specific terms of the employment relationship. 

• Implied contracts result when the total circumstances, (e.g., comments, 
policies, practices) suggest there are specific employment terms, such as 
specific grounds or manner for termination. Courts will look to whether, 
based on the total circumstances, the employee could reasonably conclude 
that he/she would not be terminated at-will.  
 

Any written employment communication can potentially create a written contract. 
Written contracts can include:  
 

• Employment applications 
• Offer letters 
• Executive employment contracts 
• Stock option agreements 
• Collective bargaining agreements  

 
Written communications that consistently contain an at-will provision will ordinarily 
establish an at-will employment relationship. However, many written communications 
don't include specific at-will provisions. Instead, some communications outline specific 
employment terms, which undermine the presumption of at-will employment.  
 
For example, many written employer communications outline a mandatory 
probationary period without emphasizing the at-will status of the relationship. As a 
result, the document suggests an employee becomes "permanent" at the expiration of 
the probationary period. These types of written communications can change the 
intended at-will nature of employment.  



    2016 

 12 

 
Verbal contracts can easily result when a manager makes statements that sound like 
promises such as:   
 

• You will have job security here 
• You’ll have a long career here 
• We’ve never had a layoff, so you don’t have to worry 
• You’ll get a bonus at the end of the year 
• Once you’ve passed probation, you’re a permanent employee 
• Any promises made in career development conversations 

  
In order to avoid the risk of creating a verbal contract, managers should take care to 
make generic, positive statements rather than promises, e.g., “keep your sales numbers 
up and you’ll do well.” 
 
In the absence of clear at-will provisions, employees may be able to show an implied 
contract not to terminate even when the employer and employee don't actually agree 
to a contract. 
Implied contracts are based on the entire employment relationship and overall 
indicators of employee job security such as:  
 

• The employer's personnel policies and practices; 
• The length of the specific employment relationship; 
• The existence of a mandatory progressive discipline policy; 
• Other communications and actions by the employer (or manager) assuring 

the employee of continued employment, such as commendations, raises, 
bonuses, promotions; and 

• The practices and customs of the specific industry.  
 
Employment Policies   
An employer's personnel policies and practices may establish the existence of an 
implied-in-fact contract.  When the employee handbook or other published policies of 
the employer state that employees become "permanent" on satisfactory completion of 
a probationary period, that employees can be terminated "only" for certain 
misconduct, or that before being terminated, employees "shall receive" progressive 
discipline, courts have found the existence of implied contracts to terminate only for 
good cause. 
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Additionally, an employer's past practices (unwritten routine or custom) might give rise 
to an implied contract not to terminate without cause.  
 
Employee's Length of Service 
Ordinarily, the longer an employee's service, the greater the employee's expectation of 
continued employment in the absence of good cause for termination. Length of 
employment is relevant to the question of whether enough time has passed to allow a 
jury to determine that there is in fact an implied contract not to terminate without 
good cause.   
 
Employer's Promises of Job Security, Promotions, Raises, and Bonuses 
Other company communications or actions can lead to an implied contract not to be 
terminated except for good cause. These include oral assurances of job security, 
regular promotions, salary increases, stock option grants, and bonuses.  Start-up 
companies in particular should be careful of what their managers and recruiters tell 
employees and applicants.  For example, many companies these days are getting 
themselves into trouble by assuring their employees about the worth of the company 
stock, the ability of the company to go public, et cetera.  Many of these comments can 
be interpreted as creating an implied-in-fact contract that the employee will be on the 
company payroll when these events occur. 
 
Other Employer Writings 
Courts often consider other documents prepared by the employer to establish the 
existence of an implied contract. These writings include employment applications, 
letters, stock option agreements, bylaws, and other writings bearing on the 
employment relationship. 
 
The case of Huey v Honeywell, Inc. shows us what the courts look at to determine if 
there is an implied-in-fact contract.  In Huey, the plaintiff was terminated after two co-
workers reported he was falsely reporting his time.  The court allowed his breach of 
contract claim to go forward, to decide whether the employer changed his written at-
will employment agreement based on employer representations and course of 
conduct. The court based its decision on the following evidence: (1) the employer had a 
written progressive disciplinary policy; (2) the employer did not distribute its written 
policies to employees but rather relied on supervisors to orally explain them; (3) 
although the personnel manual contained an at-will disclaimer, this disclaimer was not 
orally relayed to the plaintiff and he was not given a copy of the manual; and (4) the 
plaintiff was aware of other employees who were progressively disciplined rather than 
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terminated for violating company policy. Had the employer communicated to the 
employee in writing that he was an at-will employee, this result may have been 
avoided. 
 
Breach of contract claims can also be based on personnel decisions that are less 
severe than termination. In Scott v Pacific Gas and Electric Co., the California Supreme 
Court concluded that an employee may bring a cause of action for breach of an 
implied contract not to demote without good cause. In Scott, the plaintiffs were long-
term employees who alleged that they were demoted in retaliation for standing up for 
a fellow employee during a dispute with the employer. The plaintiffs claimed that the 
employer had failed to follow its written procedures, which provided for various 
progressive disciplinary steps to be taken before demotion was appropriate. 
 
After being demoted, the plaintiffs sued for breach of an implied contract not to 
demote them without good cause. The California Supreme Court held that the 
employer's right to demote, like the right to discharge, is presumed but not absolute. 
An employee may rebut the presumption of an employer's right to demote with 
evidence of a contractual agreement, express or implied, limiting that power. The court 
stated that employers can limit their exposure to implied contractual liability by 
consistently articulating and implementing policies designed to maintain their 
managerial prerogatives.   
 
The Scott case suggests that it is important for employers with progressive discipline 
policies to expressly reserve the right in those policies to impose discipline at the 
employer's sole discretion, at any time, including demotion or termination. In addition, 
employers should expressly reserve the right to modify the terms of employment, such 
as transfers, promotions, demotions, reclassification, and reassignment. 
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GOOD CAUSE STANDARD 
 
 
 
Written, verbal, or implied contracts can change at-will employment and replace it with 
an agreement to terminate, demote, or discipline only for good cause.  “Good Cause” 
means that the company’s basis for termination stems from a fair and honest cause or 
reason that is related to business needs and supported by substantial evidence.   
 
To show good cause, an employer needs to show it acted in good faith when deciding 
a termination was necessary to meet business needs or goals.  
 
Here are some examples of good cause terminations:  
 

• Poor performance 
• Insubordination 
• Use or possession of alcohol or drugs at work 
• Violence towards others at work 
• Theft 
• Sexual, racial, or other types of harassment or discrimination 
• Possession of weapons on company property 
• Economic conditions  
• Breach of confidentiality or loyalty 
• Any violation of company rules and procedures 
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DISCIPLINE AND TERMINATION  
 
 
 
Regardless of whether you can terminate someone at-will or you need good cause, all 
discipline actions, including termination, should be fair and documented.  If employer 
actions appear fair, you’re much more likely to avoid surprised and angry employees. 
To ensure your decisions are fair, consider the following:  
 

• Follow all employer policies; 
• Apply consistent performance standards to similarly situated employees; 
• Clearly communicate your performance expectations and assessments; 
• Ensure adequate training and support to achieve performance goals; 
• Conduct HONEST performance evaluations; and 
• Coach, counsel, and warn when appropriate 
• Document all performance issues and warnings; 
• Determine whether there are extenuating circumstances excusing a 

performance issue, such as harassment or discrimination or disability; 
• Follow your company's discipline policy; 
• Put the poor performing employee on a performance improvement plan; 
• Ensure your penalty is reasonable and appropriate for the violation; and 
• Ensure your penalty is consistent with penalties given to other employees in 

similar situations. 
 
DISCIPLINE AND TERMINATION POLICIES 
 
If not properly drafted, discipline and termination policies can substantially undermine 
the company’s at-will policy and its ability to terminate an employee.  In order to be 
effective, discipline and termination policies should: 
 

1. Incorporate rules governing conduct and performance that are job related – 
as opposed to regulating off-duty conduct that does not impact job 
performance or the company’s operations. 

 
2. Describe work rules broadly so that they encompass many different 

situations, but specifically enough so that you are putting your employees on 



    2016 

 17 

notice of prohibited behavior.  State that violation of work rules will result in 
discipline, up to and including termination. 

 
3. Reserve the right to deviate from discipline and termination guidelines based 

on the operational needs of the company and the circumstances. 
 

4. Incorporate a disclaimer that the discipline and termination policy does not 
contain an exhaustive list of the types of prohibited employee conduct.   

 
5. Include a statement that all employees who violate the work rules will be 

treated in the same fashion for similar situations. 
 
Many companies include a progressive discipline policy that allows for incremental 
levels of discipline.  Typically, these policies contain the following steps of discipline: 
 

• An oral warning for the first infraction or misconduct; 
• If the misconduct persists, the company issues one or more written 

warnings; and 
• Discipline culminates in suspension or termination for subsequent 

misbehavior. 
 
All progressive discipline policies must include a disclaimer that allows the company to 
skip the discipline stages and go right to termination if the circumstances warrant it.  
Without an appropriate disclaimer, companies may be inadvertently undermining their 
at-will employment status and creating an implied contract to terminate only for good 
cause and/or to terminate only after exhausting each and every step of the outlined 
progressive discipline.   
 
PERFORMANCE EVALUATIONS 
 
Performance evaluations are critical to the discipline/termination process and are 
instrumental in helping to defeat wrongful termination claims.  Despite their 
importance, companies often make mistakes when it comes to evaluations, specifically, 
the following errors: 
 

• Managers use subjective (rather than objective) factors when evaluating 
employees’ job performance; 
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• Standardized evaluation forms are poorly designed and therefore, do not 
easily allow raters to evaluate essential job duties and duties that the 
employee actually performs; and  

• Managers often fail to rate employees accurately and/or honestly.  
 
In order to be effective, performance evaluation systems should have the following 
components: 
 
Utilize Objective Standards 
Managers should stay away from evaluating subjective characteristics such as attitude, 
personality, demeanor, appearance, and other personal factors.  Companies do not 
want managers judging employees on characteristics that are not related to actual job 
duties, such as the employee’s race, sex, disability, marital status, family 
responsibilities, or other unlawful criteria.  Preprinted evaluation forms that encourage 
managers to rate employees on subjective factors encourage discrimination lawsuits 
and are perceived as unfair.  Managers need to evaluate employees based on objective 
factors, such as dependability as evidenced by the number of absences, and/or 
amount of supervision required as shown by the ability to follow company procedures. 
 
Coordinate Evaluation Forms With Employee Job Descriptions 
Before completing evaluations, managers should be provided with a job description 
and any material showing the employee’s performance or conduct since the last 
evaluation.  Evaluations should objectively measure the employee’s ability to perform 
specific, essential tasks required by the job as described in the job description. 
 
Describe Specific Strengths and Weaknesses 
Evaluations should provide specific examples of the employee’s strengths and 
weaknesses.  For example, if the manager states that employee has weak project 
management skills, the manager should describe a particular incident or project that 
illustrates that statement.  Further, managers should not rely on evaluation forms that 
merely allow for boxes to be checked off.  In the event of discipline or termination, a 
company needs to have evaluations that are complete and which contain specific 
paragraphs that describe the employee’s job performance for that rating period.   
 
Discuss The Evaluation With Employee And Have Employee Sign Evaluation 
The manager should discuss the content of the evaluation with the employee and 
allow the employee to ask questions or clarify the evaluation.  Thereafter, the 



    2016 

 19 

employee should sign the evaluation as acknowledgement that he/she received it and 
understood its contents. 
 
Allow Employee To Dispute Evaluation 
Companies should provide employees with the opportunity to dispute and/or respond 
to the evaluation.  The evaluation form should include a “comments” section wherein 
employees can provide their feedback.  If employees wish to submit more complete 
written comments, the manager should note that and attach the employees’ 
comments to the evaluation form.  A procedure that allows employees to submit their 
response to the evaluation is important since it allows for a two-way dialogue and may 
result in a modified, second evaluation that is a more accurate description of the work 
performance during the applicable rating period. 
 
Allow For Review By More Than One Level of Management 
It is helpful when more than one manager reviews an evaluation since it operates as a 
check on bias and helps ensure uniformity among all the evaluations. 
 
Human Resources Should Audit Evaluation System 
Periodically, human resources should audit the evaluations to ensure that the 
managers are evaluating employees consistently and fairly.  The auditors should 
evaluate whether people of a protected group are uniformly receiving low evaluations 
while other similarly situated employees are receiving very high evaluations.   
 
Train The Managers 
Conducting performance evaluations is a critical skill that requires effective training in 
proper evaluation techniques.  Too often, “green” managers are forced to evaluate 
employees when they don’t know the first thing about performance management, 
setting performance objectives, communications skills, etc.  A company must have 
trained managers before it can have an effective performance evaluation system that 
will actually help the company manage its workforce performance.   
 
Utilize Performance Evaluations To Decrease Claims 
Companies increase their risk of lawsuits if their management actions, such as pay 
decreases, demotions, or terminations, are not consistent with the employee’s 
performance evaluations.  Therefore, a company should review the performance 
evaluations before taking any significant management action against an employee.  
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PRACTICE POINTER 
 
Performance Evaluation Do's and Don’ts 
 

• Evaluate accurately.  
• Give specific, legitimate business reasons and detailed examples for every 

criticism.  
• Find the good and praise it, but don't downplay performance deficiencies.  
• Don't emphasize areas that aren't legitimate job requirements. For example, 

leadership skills aren't critical to a non-supervisory job. 
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EMPLOYEE MISCONDUCT 
 
Employee misconduct is good cause for discipline or termination. Good cause exists if 
the employer reasonably believed the misconduct took place and otherwise acted 
fairly. An employer's reasonable belief stems from an adequate investigation of the 
situation.  
 
At a minimum, an adequate investigation involves listening to both sides and giving the 
employee a fair opportunity to present his or her position and to correct or contradict 
relevant statements or information. Always document all investigation efforts.  
 
Often, employees terminated for misconduct, will claim wrongful termination based on 
their alleged innocence.  In the 1998 case of Cotran v Rollins Hudig Hall Int'l, Inc., the 
California Supreme Court gave companies who properly investigate allegations of 
misconduct broader latitude to terminate employment for good cause. The court held 
that a decision to terminate an employee for misconduct need only be based on a 
good faith belief and reasonable grounds that misconduct has occurred.  Cotran 
involved a breach of contract claim by an executive employee who was terminated due 
to complaints of sexual harassment. The employer conducted an investigation of the 
complaints that was quite thorough and included an opportunity for the executive to 
provide his side of the story.  Based on the investigation, the company concluded that 
the harassment had most likely occurred and it terminated the executive's 
employment. In defining "good cause," the California Supreme Court held that the 
employer need not prove that sexual harassment had actually occurred. Instead, the 
court ruled that the proper inquiry is whether "the factual basis on which the employer 
concluded a dischargeable act had been committed was reached honestly, after an 
appropriate investigation and for reasons that are not arbitrary or pretextual." 
 
Under Cotran, the employer need not prove that misconduct actually occurred, but 
rather must prove a reasonable, good faith belief, based on an appropriate 
investigation, that misconduct occurred. Three factual determinations are relevant to 
the question of employer liability under the Cotran standard: 
 

1. Whether the employer acted in good faith in making the decision to 
terminate the employee; 

2. Whether the decision to terminate followed an investigation that was 
appropriate under the circumstances; and 



    2016 

 22 

3. Whether the employer had reasonable grounds for believing that the 
employee had engaged in the misconduct 
 

Always consult with HR regarding any investigation, no matter how small or routine. For 
serious issues, such as issues involving harassment, discrimination, or violent or illegal 
conduct, always refer the matter to HR and/or legal counsel to conduct the 
investigation.  
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GRIEVANCE AND COMPLAINT PROCEDURES 
 
 
 
A strong internal grievance procedure is an important tool in preventing employment 
lawsuits.  A grievance procedure helps open the communication channels between 
managers and employees and helps resolve conflicts before they escalate into a 
lawsuit.  Some of the most effective grievance procedures have the following 
components: 
 
Right To Complain About Any Employment Issue 
An important component to keeping employees out of court is to allow employees to 
complain about anything.  The grievance policy should cover all types of workplace 
disputes including disciplinary actions, pay raises, promotions, discriminatory 
treatment, harassment, and more. 
 
Bypasses The Offending Manager Or Department 
The grievance procedure should also allow employees to circumvent their direct 
supervisor when making a complaint so that the procedure is perceived as fair.  
Employees often are too intimidated to discuss their problems directly with their 
manager.  Accordingly, the procedure must allow these employees to bypass their 
managers so that they can air their grievances.   
 
Free From Retaliation 
All grievance procedures must include a statement and assurance that the company 
will not retaliate against any employee who either submits a grievance or participates 
in the grievance process.  Non-retaliation provisions should be set off in bold and/or 
capitalized type. 
 
Right To Representation 
Companies may also wish to allow employees the right to be represented by another 
employee within the company or by outside counsel.  This component establishes the 
policy’s fairness and also encourages dispute resolution at the earliest possible stage. 
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CONSTRUCTIVE DISCHARGE CLAIMS 
 
An employee who resigns may still bring what is called a “constructive discharge” claim.  
Employees bring constructive discharge claims when they believe that the company 
deliberately made the working conditions intolerable so as to force the employee to 
quit.  However, these claims are difficult to establish.  A plaintiff must show that the 
working conditions were so extraordinarily bad that any reasonable person would be 
compelled to resign.  Further, an employer’s attempt to renegotiate the terms of 
employment, such as position or compensation, is not sufficient to sustain a wrongful 
discharge claim. 
 
CLAIMS BASED ON PRE-EMPLOYMENT AND POST-EMPLOYMENT CONDUCT 
 
An employee who sues for wrongful termination can bring additional claims based on 
the employer's actions in inducing his or her acceptance of employment or in giving 
employment references after he or she leaves the company. These types of pre-
employment and post-employment claims provide additional avenues for ex-
employees to sue companies.   
 
Misleading Potential Employees  
Many companies get sued based on fraud in inducing employment, due to poorly 
trained hiring managers and recruiters.  A company can be held liable for falsely 
inducing a job applicant to accept employment in reliance on representations 
regarding the job, the company, and the prospects of the company.   
 
In Lazar v Superior Court, the California Supreme Court held that a terminated 
employee may sue for fraud if he or she was fraudulently induced to accept 
employment. In Lazar, the plaintiff was induced by a lie to leave a secure job in New 
York and uproot his family to take a job in California. When he was terminated two 
years later in a management reorganization, he sued for fraud, along with claims for 
wrongful termination in violation of public policy, breach of contract, and other tort 
claims. The court concluded that the company was liable for its fraudulent statements.  
To the extent an individual is fraudulently induced to enter an employment contract, 
he or she can recover "all detriment proximately caused" by the fraud, such as the cost 
of relocation or loss of job security, compensation and benefits (including present day 
value of stock options) from his or her former employment.  
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In another case, four employees and their wives were allowed to sue a company for 
fraudulent misrepresentation.  The plaintiffs claimed that at the time they accepted 
jobs with the company and relocated to take the job, they were told that the company 
was “ramping up production” and expanding, when in fact, there was an undisclosed 
plan to shut down operations. 
 
In today’s economy, many companies make dubious statements to applicants about 
the company’s financial situation and/or its operations in order to recruit employees.  
These types of fraudulent statements can get a company sued when an individual is 
induced to take a job based on the statements and the individual is thereby put in a 
worse economic situation.  For example, if an individual leaves a secure job with a 
generous compensation package and takes a job with a risky start-up company based 
on specific promises by the start-up, the individual has a claim against the start-up in 
the event that the company’s promises were false and the individual was damaged 
economically by relying on those false promises.   
 
Defamation Claims 
Statements made during termination proceedings, or post-termination, can lead to 
defamation claims. An employee may claim defamation if the employee believes a false 
statement was made to a third person and the statement damages or harms the 
employee's reputation.  
 
Defamation claims may easily arise when managers make negative, unsupported 
statements:  

• In the termination meeting 
• In the termination letter 
• To co-workers 
• To potential employers  

 
Post-employment References 
Employers can also be liable for fraudulent post-employment recommendations, if in 
fact, the terminated employee poses a threat to workplace safety.  For example, in 
Randi W. v Muroc Joint Unified School District, an employee worked for three different 
school districts before being employed by the district in which the plaintiff was a 
student. Officials from these three school districts provided letters of recommendation 
that offered general and unreserved praise for the employee’s character and 
personality (e.g., "dependable and reliable," "pleasant personality," "high standards" 
and "relates well to students") despite their knowledge that the employee had a history 
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of sexually assaulting students. The plaintiff student was sexually assaulted by the 
employee. Her suit claimed that the letters of recommendation were fraudulent 
misrepresentations that caused her harm.  As a result, the court held that employers 
owe a duty not to misrepresent facts in describing the qualifications and character of a 
former employee if making these representations would present a substantial, 
foreseeable risk of physical injury to the prospective employer or a third person.  
 
As shown by this case, companies must take care in providing employment references.  
 
Generally, a reference should provide merely the employee's name, job title, and dates 
of employment.  An employer who chooses to provide additional information runs the 
risk that full disclosure (both bad and good) may be required. Since providing a 
negative reference about the employee also poses legal risk to the employer, 
employers should carefully weigh its options before deciding upon a reference policy.    
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COMMON MISTAKES IN TERMINATIONS 
 
 
 
Generally, employees bring lawsuits when they are very angry over the way they were 
treated. Treating employees fairly and with dignity can go a long way in minimizing a 
company’s risk to lawsuits.  Particularly in the termination process, companies need to 
treat employees in a fair manner and with kindness.  The mistakes most often made by 
companies in the termination process include:  
 

1. Providing the employee with a reason for the termination, which later proves 
to be either false or different from the real reason; 

 
2. Terminating the employee for behavior that has not resulted in termination 

for other employees;  
 

3. Terminating the employee for a reason that is trivial or unrelated to the 
needs or goals of the company; 

 
4. Failing to follow company termination or discipline policies; and  

 
5. Terminating the employee in violation of a state or federal statute, such as 

state and federal anti-discrimination or retaliation laws. 
 
To minimize the risk of litigation, a company should review the termination decision to 
ensure that: 
 

1. It does not violate company policies, past practice in similar situations, or any 
state or federal statute; 

 
2. Sufficient documentation exists to support the basis for termination; 

 
3. The employee is provided with a properly drafted notice of termination, 

including an explanation as to why alternatives to termination were 
unacceptable [if applicable]; 
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4. The termination meeting is conducted in a humane manner and affords the 
employee as much dignity as possible. 

 



    2016 

 29 

MANAGER’S CHECKLIST BEFORE MAKING A TERMINATION 
DECISION 
 
 
 
When assessing the situation, and before making a termination decision, answer the 
following questions:  
 
Performance Considerations 
 

• Is there a business-related reason for termination? 
• Is the decision based solely on the employee's individual performance?  
• Has the manager been honest, accurate, and straightforward in evaluating 

the employee? Has the manager given specific examples of deficient 
performance? 

• If there is a performance problem, has the employee been given an 
opportunity to improve? If the employee hasn't improved, is that fact 
documented?  

• Are there documented performance reasons for the termination - preferably 
in the performance evaluations?  

 
Past History Issues 
 

• At the time of hiring, were any assurances made to encourage the employee 
to accept employment with the company, which induced the employee to 
quit other employment, relocate, etc? 

• Is the employee subject to a collective bargaining agreement or specific 
employment contract that governs the termination of this employee?  

• Does the employee have a long-term employment history with the company? 
 
Consistency Considerations 
 

• Is the basis for the termination consistent with the employee's past 
performance for the current supervisor and any past supervisors? If not, 
why? 

• Does the employee's current supervisor have a history of similar problems 
with other employees?  
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• Is the stated reason for termination consistent with the recent conduct of 
management? For instance, has this employee received any recent merit pay 
increases or bonuses that are inconsistent with a termination for "poor 
performance"? 

• Is the termination consistent with past practice, company policy, and/or 
contractual obligation? 

 
Potential Claims 
 

• Does the company have an internal grievance procedure? If so, has the 
employee been encouraged to utilize it? 

• Is there a possibility the employee can claim discrimination or unfair 
differential treatment? If so, what is your response? 

• Is the employee receiving workers' compensation or disability benefits? Has 
the employee recently returned from an authorized leave of absence, such 
as pregnancy, family medical leave, and/or workers' compensation leave? 

• Is there a possibility the employee can claim retaliation or whistle-blower 
status? If so, what is your response? 

• If misconduct was involved, was an appropriate and fair investigation 
conducted? Is this a particularly sensitive situation where you should 
consider alternatives to termination and/or delay your termination decision? 
For example, is it a situation where the employee recently complained of 
harassment, discrimination, or a workplace safety issue? 

 
SAFE ALTERNATIVES TO TERMINATION 
  
If you still believe there is vulnerability to a wrongful termination claim for a specific 
termination after reviewing the Manager’s Termination Decision Checklist, consider the 
following options:  
 

• Delay the termination to allow for additional warnings, counseling and 
opportunity to document performance problems; 

• Delay the termination to develop a better record of providing the employee 
a good faith opportunity to improve, such as by offering additional training or 
a transfer to another position; 

• Consider transferring the employee and have a different manager evaluate 
the employee, particularly if there is evidence of a personality conflict 
between the employee and his or her immediate manager; 
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• Consider offering the terminated employee a severance package in 
exchange for a release of all claims and a promise of confidentiality 
regarding the terms of the agreement; and 

• Consider helping the terminated employee with his or her job search 
through placement or other assistance (updating resumes, sending faxes, 
etc.) 

 
COMMUNICATING THE TERMINATION DECISION  
 
Many people who bring claims against former employers do so because they're 
extremely angry at the way they were treated. Be fair and respectful and allow for as 
much dignity as possible in the termination process. Have a third person, such as an 
HR representative or another manager, present during the termination proceedings as 
a witness and to minimize potential conflict. 
 
TERMINATION MEETING CHECKLIST  
 
Many employees file claims because they’re angry at the way they were treated during 
the termination. Use the following checklist to minimize the potential for a humiliating 
and harmful termination meeting:  
 
Meeting Preparation 

• Arrange for a termination meeting with the employee as soon as possible 
after the termination decision has been made. 

• Arrange the meeting at a time and place that will ensure confidentiality and 
minimize interruptions. 

• Have a second manager, supervisor, or HR representative attend the 
termination meeting to serve as a witness to everything that is said and 
done.  

• The person conducting the meeting should prepare by reviewing the 
employee’s personnel file, including all documents pertaining to the 
termination. 

• Give the employee accurate reasons for the termination. Any reasons given 
to the employee that are later proved false or only partially correct will 
substantially undermine the employer’s defense in litigation. 
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Conducting the Meeting 
• Conduct the meeting in a polite, businesslike manner. Avoid expressing any 

opinion about the termination. Do not allow the meeting to become 
argumentative. If the employee does become argumentative or threatening, 
leave the room or call security. 

• Be brief. The meeting should ordinarily not last more than fifteen to twenty 
minutes. At the conclusion of the meeting, hand the employee the letter of 
termination and briefly explain its contents as they relate to termination 
benefits, the last day of work, and the return of any company property (for 
example, company keys, credit cards, automobiles, and security passes). 

• The person conducting the meeting should describe the employee’s benefits, 
including COBRA coverage, vested pension or 401k benefits, severance pay, 
job search assistance, and any other applicable benefits. 

• Give the individual an opportunity to comment on his or her job, supervisor, 
termination, or the company. 

• The person conducting the meeting should discuss the type of reference 
that will be given. It may be strategically advisable to agree to characterize 
the employee’s departure as a layoff, resignation, or retirement in order to 
avoid claims.  

• Avoid any action that might create the impression that the terminated 
employee was untrustworthy. For example, a company usually should allow 
the employee to collect his or her personal belongings in private, not under 
the direction of a security guard or supervisor. 

 
Wrapping Up the Meeting 

• If the employee has entered into an agreement promising not to disclose 
confidential information, a copy of the signed agreement should be given to 
the employee. If no agreement has been signed and if the employee has had 
access to proprietary information, counsel for the company should prepare 
an appropriate agreement covering these issues for the employee to sign. 

• Deliver the final paycheck no later than the last day of employment if the 
termination is involuntary, including payment for all accrued, unused 
vacation time. 

• Document all matters discussed with the employee, including any comments 
or opinions expressed by the employee about the termination. 

• Finally, if a separation agreement is used, explain its terms and provide the 
employee with a written copy. The time period for signing the agreement 
should also be explained. The explanation of the agreement should meet the 
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requirements of the Older Workers Benefits Protection Act (OWBPA) if the 
employee is age forty or older. 
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POST-TERMINATION ISSUES 
 
 
 
Should You Tell Co-workers the Reasons for Terminating an Employee? 
No. This is private information and should only be disclosed to those who have a 
legitimate business need to know. Co-workers generally don't need to know this 
information.  
 
What Do You Tell Customers or Vendors about a Terminated Employee? 
Managers need to be careful not to disclose personal information to third parties as 
they run the risk of prompting a defamation claim from the terminated employee. 
Generally, managers should tell third parties that the employee is no longer employed 
and little else.  
 
Discipline and terminations are understandably a major area of concern for employers 
– no other employment act is more likely to result in a lawsuit against the company.  
Consequently, companies should take great care in maintaining at-will employment 
relationships and training their managers to spot issues before they escalate into 
problems and/or lawsuits.  Companies should conduct employee terminations 
carefully and after reviewing the following checklists so as to avoid the expense, 
uncertainty, and disruption caused by wrongful termination lawsuits.

 


