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DISCLAIMER:  No Attorney-Client Relationship Created by Use of this Document.  We cannot provide legal advice, nor 
can we provide advice regarding specific workplace situations.

This document includes information about legal topics and workplace best practices.  Such materials are for 
informational purposes only and may not reflect the most current legal developments.  These informational materials 
are not intended, and should not be taken, as legal advice on any particular set of facts or circumstances.  You should 
contact your in-house staff for advice on specific workplace and/or legal problems.
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Wage and Hour Issues and  
Exempt Versus Nonexempt Employees 
Companies routinely run the risk of litigation due to errors in misclassifying employees 
as exempt from the federal and state wage and hour overtime requirements. This 
guide offers general guidance to HR teams when determining the appropriate 
classification (exempt/nonexempt) of various positions within California. 

Companies often make the incorrect assumption that placing an employee on a salary 
makes them exempt from overtime.  This is not true.  A nonexempt employee who is 
paid a salary is still eligible for overtime.  Further, an employee’s title is irrelevant to the 
determination of whether he/she is exempt or nonexempt.  The employee’s duties and 
exercise of discretion and independent judgment control the question of whether the 
employee is exempt or not.   

Is the Employee Exempt? 
Determining whether an employee should be classified as exempt or nonexempt 
depends on the salary and the duties test.   

Salary Test 
In order to be exempt from overtime, an employee must receive a minimum salary of 
$913 per week or $47,476 annually.   In order to satisfy this threshold salary 
requirement, employers can count nondiscretionary bonuses and incentive pay to 
satisfy up to 10% of the salary level. 

Importantly, this threshold salary requirement will automatically increase every three 
(3) years and set to the 40th percentile of earnings of full-time salaried workers in the
lowest-wage Census Region, currently the South. 
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Duties Test 
There are several types of duties tests that help determine whether someone is 
exempt from overtime rules or not and those are:  executive, professional, 
administrative, outside sales and computer related positions. 

Executive Exemption 

Under the executive exemption test, an employee is exempt if: 

The employee’s primary duty is management of the company or of one of its 
customarily recognized departments or subdivisions; and 

The employee customarily and regularly directs the work of two or more of the 
company’s other employees. 

An employee who spends 50 percent or more of his/her time in management 
ordinarily is considered to have management as his/her primary duty.  However, time 
spent is not the sole test.  Other factors, such as the relative importance of the 
managerial duties compared with the employee’s other duties, the employee’s relative 
freedom from supervision, and the relationship between the employee’s salary and the 
wages paid other employees, should be considered as well. 

In order to meet the supervisory requirement, the employee must supervise at least 
two full-time employees with the ability to hire/fire and evaluate the employees’ 
performance.   

Examples of executive exempt duties include: 

Interviewing, hiring, and training employees 
Determining employee compensation   
Directing work 
Evaluating employee performance 
Responding to employee complaints 
Disciplining employees 
Determining work projects 
Terminating employees  
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Note that an employee will not qualify for the executive exemption if he or she is 
primarily engaged in the same type of work as performed by subordinate employees. 

Administrative Exemption 

Under the administrative exemption, the person’s primary duty – 50 percent or more – 
is: 

Office or non-manual work; 

Directly relating to the company’s management policies or the general 
business operations of the company or its customers, and 

Including work requiring the exercise of discretion and independent 
judgment. 

The definition of primary duty is the same as that used for the executive exemption. 
The requirement that the administrative work be directly related to management 
policies or general business operations means that the work must relate to 
administrative operations as distinguished from merely production work.  The 
exemption is not only for those who create management policy but also for those 
employees whose work affects management policy.   

Work that directly relates to management or general business operations includes 
such duties as: advising management, negotiating, representing the company, 
purchasing, promoting sales, and business research.  In contrast, production work 
pertains to producing a commodity, meaning goods or services that the company 
exists to produce and market.   

For example, a marketing assistant who is merely collecting data or market research 
would not qualify for the administrative exemption since that person’s work would be 
classified as “production.”  In contrast, the marketing manager might be creating the 
marketing strategy, which would qualify for the exemption since it influences the 
general business operations of the company.   
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The requirement of discretion and independent judgment means the employee has 
the authority to make independent choices, free from immediate direction or 
supervision.  The decisions do not need to be final decisions – they can be 
recommendations subject to final approval by supervisors.  Determining whether an 
employee exercises “discretion and independent judgment” is one of the toughest 
tasks in evaluating whether an employee is exempt or nonexempt.  California’s Division 
of Labor Standards Enforcement (DLSE or the Labor Commissioner), the state agency 
that enforces the California wage and hour laws, defines “discretion and independent 
judgment” as the comparison and evaluation of possible courses of business conduct 
and acting or making a decision after considering various possibilities.   

In contrast, an employee who merely uses his or her skills or knowledge by following 
prescribed procedures (such as clerical support staff) does not exercise the level of 
discretion and independent judgment required for the administrative or executive 
exemption.  The following is a checklist that can help decide whether a position 
requires the exercise of discretion and independent judgment: 

The range of possible responses to an issue or problem; 
How many different factors that employee must analyze in reaching a decision; 
Whether the employee establishes procedures and protocols used to solve problems 
in general; 
Whether the employee merely identifies or actually resolves problems, what authority 
the employee has in making recommendations in decision-making processes, and 
what proportion of the employee’s recommendations are accepted. 

Examples of positions that typically qualify for the administrative exemption include: 
executive assistants (for CEO or executive management); employees in charge of a 
functional department, such as the manager of human resources, the marketing 
director, etc; employees who act as advisory specialists to management or to the 
company’s customers (such as public relations experts), and employees who perform 
special assignments under only general supervision.  Employers should look at the 
duties of the position rather than the title when deciding if a specific position qualifies 
for the administrative exemption. 
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Professional Exemption 

The professional exemption is more clear-cut than the administrative exemption.  It 
generally applies to certain licensed professionals and to those who engage in a 
“learned or artistic profession.”   

In California, the professional exemption applies to employees who are: 
Licensed or certified by the State of California and engaged in the practice of law, 
medicine or dentistry, pharmacy, optometry, architecture, engineering, teaching, or 
accounting.  

The professional exemption also includes persons working in “learned” or “artistic” 
occupations. The learned professionals are those professionals who require 
knowledge in a field of science or learning acquired by a prolonged course of 
specialized intellectual instruction and study.  The artistic professionals are those 
people who do creative and original work in a recognized field of artistic endeavor, the 
result of which depends primarily on invention, imagination or talent of the employee. 

Examples of employees who may qualify for the professional exemption include 
certain scientists, researchers, biologists, physicists, geologists, composers, and 
newspaper columnists.  However, as with the other exemptions, the exemption 
determination is based on the position’s primary duty. 

Computer Software Field 

Computer system analysts, computer programmers, applications programmers and 
systems analysts, software engineers, software specialists, and other similarly skilled 
workers in the computer software field are eligible for the professional exemption if 
they are paid at least $41.85 per hour/$87,185.14 annually, exercise independent 
judgment and discretion and their primary duties consist of one or more of the 
following functions: 

The application of systems analysis techniques and procedures, including consulting 
with users to determine hardware, software, or system functional specifications; 

The design, development, documentation, analysis, creation, testing, or modification of 
computer systems or programs, including prototypes, based on and related to user or 
system design specifications; 
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The design, documentation, testing, creation, or modification of computer programs 
related to machine operating systems; or 

A combination of the above duties, the performance of which requires the same level 
of skills.   

The exemption applies only to highly skilled employees.  It does not include trainees, 
employees in entry level positions, or those who have not attained a level of expertise 
that allows them to work independently and without close supervision.  However, no 
particular academic degree is required for this exemption, nor are there any 
requirements for licensure or certification. 

Outside Sales Exemption 

Both federal and state laws contain an exemption for outside sales personnel.  In 
California, the requirements for this exemption are: 

The employee customarily and regularly works more than half of his/her working time 
away from the company’s place of business for the purpose of (a) making sales or (b) 
obtaining orders or contracts for the employers’ products, services, or use of facilities. 

Note that employees who work in “inside sales” and who do not spend a sufficient 
amount of time away from the company will not qualify for this exemption. 

Enforcement and Penalties 
One of the most likely places a company can anticipate dealing with the California 
Division of Labor Standards Enforcement is through administrative hearings arising 
from complaints by employees over wages.  Under Labor Code section 96, deputy 
labor commissioners are authorized to conduct administrative hearings on issues such 
as wage claims, vacation pay, misrepresentation of conditions of employment, etc.  Due 
to the ease of doing so, disgruntled employees often bring actions for wage claims 
through the local DLSE offices. The deputy labor commissioner assigned to the 
particular complaint will provide the company notice of the complaint, offer the 
opportunity to respond in writing and typically schedule a voluntary conference geared 
towards settling the dispute. 
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If a resolution does not occur, an informal hearing will be scheduled in accordance 
with Labor Code section 98(a).  The DLSE has subpoena power and can compel the 
attendance of witnesses as well as the production of certain records.  A 98(a) hearing is 
like a “mini-trial” in which witnesses can be examined and cross-examined, documents 
presented as evidence and arguments made.   

Conclusion 
Wage and hour issues are some of the trickiest HR issues to navigate and 
unfortunately, they also pose significant business risk and serious consequences if 
determined incorrectly.  Never proceed on wage and hour issues when in doubt.  
Always get the benefit of counsel so you’re protecting the organization from wage and 
hour risk. 

Prior to getting legal advice, you can also ask our experts a wage and hour question by 
submitting questions to experts@emtrain.com. 
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Exhibit 1: 
Checklist of Exempt Managerial Duties 
The following types of duties are characteristic of an exempt manager position: 

Analyze, on a periodic basis, workload and personnel needs of an organizational unit. 

Recommend changes in the staff level of the work unit. 

Review documentation for new positions and positions that have been revised.  

Obtain approval to modify positions. 

Interview candidates for employment and make hiring decision or recommendations. 

Orient new subordinates concerning policy and procedures, work rules, and 
performance expectation levels. Review position responsibilities. 

Plan, delegate, communicate, and control work assignments and special projects 
concerning subordinates. 

Establish and maintain specific work goals and objectives or quantitative and 
qualitative work standards to be achieved by subordinates. 

Train, develop, and motivate subordinates to improve current performance and to 
prepare for higher-level jobs. 

Determine significant changes in responsibilities and major duties of subordinates by 
reviewing their job responsibilities on a regular basis. 
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Evaluate the performance of subordinates. Document and discuss present and past 
performance with each subordinate. Keep supervisor informed of results. 

Review salaries of subordinates and recommend changes according to policy and 
procedures. 

Recommend personnel actions such as promotions, performance awards, and 
demotions, according to budget guidance and policy. 

Advise superiors and subordinates of developments that impact job duties. Ensure 
proper communications. 

Maintain discipline and recommend and administer corrective action according to 
policy and procedures. 

Communicate and administer personnel programs in accordance with design and 
objectives. 

Maintain proper documentation on all subordinates. 
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Exhibit 2:  
Checklist of Exempt Administrative Duties
Labor relations, human resources and people operations 
Payroll and finance (including budgeting and benefits management) 
accounting and tax 
marketing and advertising 
quality control 
marketing and advertising 
public relations 
legal and regulatory compliance 
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Exhibit 3:  
Checklist of Non-Exempt Administrative 
or Production Duties
The following types of duties are nonexempt duties.  If a position requires these types 
of duties on a regular basis and these duties comprise 50 percent of the position, then 
the subject position is most likely nonexempt. 

Activity  Frequency (never to frequently) 

Word processing.  

Determine layout and format, and type in finished format. 

Proofread and correct errors. 

Transcribe dictation from voice recordings/MEETINGS. 

Record, type, and distribute meeting minutes.  

Compose routine correspondence. 

Schedule appointments, meetings and conferences, 
and make travel arrangements  
including reservations. 

Prepare meeting and conference rooms. 

Maintain, process, distribute, and update records, files, and 
documents. 

Open, sort, and distribute mail. 
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Answer telephones, screen and place calls, monitor and follow up 
voice mail recordings, refer callers to appropriate parties. 

Prepare, process, and verify invoices, bills, checks, and receipts. 

Maintain and report expense account activity. 

Receive and welcome visitors, and refer to appropriate parties. 

Maintain and update mailing lists. 

Enter data electronically. 

Process payroll records. 

Perform calculations, post and verify figures, trace and adjust 
errors. 

Maintain inventory of office supplies, requisition new supplies, and 
distribute supplies to authorized parties. 

Schedule and monitor equipment repairs and service contracts. 

Maintain WORK facilities.  

Review job applicants/applications and conduct screening 
interviews. 

Recommend improvements in operations and procedures. 

Maintain procedures and information manuals. 

Research, tabulate, and summarize information of routine, 
periodic or special reports. 

Record and verify entries or accounts, journals, logs, and general 
ledgers.  

Date and stamp documents. 




