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Good Morning/Afternoon: 

My name is Peter Agrapides and on behalf of the National Association of 
Certified Valuators and Analysts (“NACVA”), I would like to thank you for the 
opportunity to testify at today’s hearing.  

I plan to discuss the following topics: 

 The Six-Month Put Right 
 The term “Minimum Value” 
 The new definitions of Control 
 Summary & Recommendations 

 

The Six Month Put Right Has No Basis in Market Reality 

The six-month put right contained in the proposed regulations ignores the 
time it takes to liquidate an interest in a closely-held company, namely when the 
valued interest is a minority interest.  Court cases have cited the importance of 
looking to the open market for transactions of stock made at arms length, as the best 
evidence of value.  Studies have shown that sales of interests in closely-held 
companies (especially minority interests) can take years to liquidate.  This risk is 
rooted in economic reality and should be reflected in the FMV of the valued interest.   

The six-month put also renders the Market Approach ineffective, unless 
valuation analysts are allowed to discount the value estimates (when using pubic 
company comparables) to account for the challenges and costs associated with 
selling an interest in a privately owned enterprise, as opposed to multiples based on 
liquid publicly traded securities.  To do otherwise is to inappropriately determine 
value.  The proposed regulations also render the population of true comparables 
infinitely small, as few, if any, companies in the marketplace have a similar six-
month put right for all shareholders.   

 

The Term “Minimum Value” Results in an Artificially High Outcome  

The proposed regulations make the claim that taxpayers are transferring 
assets at an artificially low value.  Our position is that this is a false statement, and 
directly contradicts nearly 100 years of American case law, regulations, transaction 
data, market studies, and valuation methodologies.   

The proposed regulations will force appraisers to employ a new definition of 
value, referred to as “minimum value,” while simultaneously adhering to generally 
accepted valuation methodologies.  It should be noted that the term minimum value 
does not exist in the International Glossary of Business Valuation Terms or any 



business valuation principles, treatises, or governing professional standards; and 
attempts to establish a standard of value that is not “generally accepted.  For this 
reason “generally accepted valuation principles” and the proposed regulations are 
incongruent.    

Our position is that fair market value should continue to apply in the 
valuation of businesses for transfer tax purposes – whether or not the entity is 
family controlled.  Contrary to the position of the IRS, and, in fact, quite the opposite, 
fair market value does not artificially lower the value of assets between related 
parties.  I should also note that NACVA’s 7,000 credentialed members are trained in 
proper valuation methodologies based on a widely accepted body of knowledge to 
determine fair market value in a wide variety of applications and matters, including 
estate, gift, and generation-skipping tax.   

 

NACVA Disagrees with the Proposed Regulations’ New Definitions of Control 

The proposed regulations expand the historical definition of control in two 
ways.   

The first of these relates to the expansion of the definition of the term 
“attribution.”  The proposed regulation expands the family attribution rules to 
include all “indirect” interests held by a transferor in consideration of determining 
control.  It is our position that separate legal entities have been created under state 
law where the intent is to allow for separate legal existence of an operational or 
investment activity.  Ownership interests, both direct and indirect, should not be 
expanded to include family members being attributed indirect ownership as that 
attribution completely dismisses the legal and economic standing of that member in 
that entity; as well as the legal protections offered by the creation of that specific 
entity.  It should also be noted that the proposed attribution rules would create a 
fictitious ownership structure.   

The second manner in which the proposed regulations expand the definition 
of control is by lowering the threshold for control to “at least 50% of either the 
capital or profits interests of the entity or arrangement.”   

Our position is that the expansion of the definition of control to include the 
prefix “at least” 50% ownership as both technically, and practically, incorrect.  In 
general, owning more than 50% of a business provides one the ability and power to 
direct the management and policies of the company; further, this has been the 
traditional (and legal) threshold of control throughout the business valuation 
industry and in all professional standards.  The definition of “at least 50%” is an 
inappropriate and technically incorrect position promulgated within the proposed 
regulations, which disrespects equity owners’ rights provided in a legal reality 
within each specific state of creation.   

 

 



 

Summary & Recommendations 

Based upon the foregoing discussion, NACVA, on behalf of its national 
membership of 7,000+ business valuators and analysts, hereby respectfully 
recommends and requests that the proposed regulations be withdrawn in their 
entirety.  It is our position that the proposed regulations, as currently drafted, 
contain too many problematic provisions to effectively cure all defects by simply  
modifying the proposed regulations.  As such, we believe the clear and 
appropriate action at this time is to withdraw the rules as currently proposed.   

 Though not our most desired resolution, should Treasury and IRS decide against 
complete withdrawal of the proposed rules as currently drafted, NACVA secondarily 
recommends and requests the following revisions to the proposed regulations, and 
we request that each be given careful consideration: 

 

1. That the existing definition of fair market value be retained and minimum 
value not be adopted in the final regulations. 
 

2. That the assumed six-month repurchase obligation be excluded from the 
final regulations since it is not based, in any way, upon market reality. 
 

3. That the standard of value for all transfer tax valuations continue under the 
definition of fair market value, with appropriate discounts for both lack of 
control and lack of marketability, where appropriate. 
 

4. That the definition of control be redefined to comply with business valuation 
and legal principals as “more than 50%” instead of “at least 50%.” 
 

5. That these proposed regulations be consistent with the liturgy of prior 
United States case law. 
 

6. That under no circumstances, should these proposed regulations apply to 
businesses whose income is derived from operations, as opposed to simply 
the holding of assets.   


