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In U.S. tax litigation, several types of witnesses may be called by both parties during 

court proceedings. The typical witness used in the courts is the lay (fact) witness. This witness 

testifies to matters about which he has direct knowledge. Courts may also allow the use of an 

expert witness if his specialized knowledge can help the fact finder understand the evidence and 

determine the facts. Another type of witness has emerged, the summary witness. Summary 

witness testimony is typically used as a means of efficiently and effectively presenting 

voluminous and complex data in the courtroom (Crumbley et al 2011).  

In Federal courts, each type of witness has to testify in accordance with the Federal Rules 

of Evidence. Lawyers for defendants often try to appeal a negative decision by stating that a 

witness’s testimony did not follow the Federal Rules of Evidence for that type of witness so that 

the evidence should be discarded and the ruling should be overturned. For example, in appeals 

concerning the use of summary witnesses by the government, one area the defense attorneys 

contest is the use of a summary witness they claim is really an expert witness and not a summary 

witness. Expert witnesses have to be vetted by the judge using the Daubert standard whereas 

summary witnesses do not. Summary witnesses are lay or fact witnesses who testify under oath 

only about matters of which they have direct knowledge. Expert witnesses have knowledge 
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not normally possessed by the average person concerning the topic of their testimony and they 

are allowed to present their opinions.  

This is the first empirical research that surveys tax cases that make use of summary 

witnesses to determine how they are used during the trial and reasons for appeals of summary 

witnesses’ testimony. As summary witnesses are an emerging and somewhat controversial 

phenomenon, this paper first considers the Federal Rules of Evidence for each type of summary 

witness and how they differ from expert witnesses. Then court cases are reviewed to determine: 

the trends in the use of summary witnesses; who presents the summary witness; how many cases 

are Rule of Evidence 1006 versus Rule 611; the demographics of the summary witnesses; if they 

serve as more than one type of witness during the trial; and the reasons used to appeal their 

testimony.  

The next section reviews the summary witness literature by researching the evolution of 

this testimony, describing how summary witness testimony is used in Federal tax trials and 

discussing the current issues with summary testimony. This section will conclude with 

explaining the differences between expert witnesses and summary witnesses. The remaining 

sections include the research questions and methodology, collection and analysis of the data, a 

summary and opportunities for future research. 

SUMMARY WITNESSES 

Evolution of Summary Testimony 

Primary-Evidence Summaries 

Rule 1006, based on a common law rule, was adopted in 1975. It was not a 

controversial rule as it merely allowed for the use of summaries in place of the underlying 
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evidence when that evidence was so extensive that it would be inconvenient to admit it in 

detail (Murphy 2003). The Scales case in 1979 filled out some of the context around Rule 

1006 by stating that the evidence need not be impossible to examine in detail, just 

inconvenient (Murphy 2003). The Pelullo case in 1992 further demonstrated that the 

summary’s underlying evidence must be admissible and could not be hearsay (Weiser 

2009). Rule 1006 states that (Legal Information Institute 2010a): 

The contents of voluminous writings, recordings, or photographs which cannot 

conveniently be examined in court may be presented in the form of a chart, summary, 

or calculation. The originals, or duplicates, shall be made available for examination or 

copying, or both, by other parties at reasonable time and place. The court may order 

that they be produced in court.  

 

Pedagogical-device Summaries 

 

Rule 611 began to be used in support of pedagogical summaries with the Scales case in 1979 

(Quesada 1996). In the Fullwood case in 2003, the court expressed its opinion that a pedagogical 

summary is not in and of itself proof of any facts, and the judge or jury needs to determine what 

parts are to be believed or disregarded (Weiser 2009). Rule 611 (a) “Control by court” states that 

(Legal Information Institute 2010b): 

The court shall exercise reasonable control over the mode and order of interrogating 

witnesses and presenting evidence so as to (1) make the interrogation and presentation 

effective for the ascertainment of the truth, (2) avoid needless consumption of time, 

and (3) protect witnesses from harassment or undue embarrassment.  

 

Secondary-evidence Summaries 

 

Some courts are starting to recognize a third type of summary that is a hybrid of Rule 

1006 and Rule 611 summaries. This hybrid is sometimes admitted as secondary evidence based 

on the argument that it assists the jury to ascertain the truth (Bigelow 2004). The court should 

also instruct the jury that the validity of the underlying evidence must be determined before 
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placing weight on the summary (Bigelow 2004). See Table 1 for a synopsis of the types of 

witnesses allowed under federal law. 

Insert Table 1 

The Use of Summary Witnesses at Trial  

Both Rule 1006 and Rule 611 summary witnesses may be presented by the taxpayer, the 

government or by both parties. As long as they are not offering an expert opinion, summary 

witnesses are not held to the standards that would be required of an expert witness under Rule 

702. Summaries are often useful during the trial phase of many legal cases where there are 

voluminous and/or complex business or financial records. Summary exhibits, e.g., charts, graphs, 

or timelines, are allowed by the courts under Rule 1006 as a convenient means of presenting 

such evidence for examination by the fact finder (Fishman 1998). In most cases, the Rule 1006 

summary exhibit is admissible as evidence as long as the underlying data is admissible (Jewel 

2009). In conjunction with a visual exhibit, a person who is familiar with the underlying 

evidence (often an IRS agent in tax cases) is typically called to the witness stand to verify the 

accuracy and authenticity of the summary and to explain how it was prepared (Weiser 2009). It 

is also possible for this summary witness to testify by providing oral testimony to summarize the 

data without a visual exhibit (Bigelow 2004). 

In contrast to the Rule 1006 summary, which basically replaces volumes of admissible 

evidence with a summary that itself becomes the primary evidence, a witness may alternatively 

provide a “pedagogical” summary. This type of summary falls under an expansion of Rule 611, 

which provides that the court should have reasonable control over how witnesses and evidence 

are presented (Quesada 1996). A Rule 611 summary usually comes at the end of the 

prosecution’s case and summarizes evidence that has already been presented in the trial, with the 
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purpose of helping the jury in its examination of complex evidence (Weiser 2009). In a tax case, 

for example, a pedagogical summary is often presented by an IRS employee who testifies to as a 

summary witness (Murphy 2003).  

While there are similarities, the Rule 1006 summary and the Rule 611 summary are not 

the same and they are treated differently by the court. Rule 611 summaries are based on evidence 

that has been admitted previously during the trial. The summary witness’s job is to analyze the 

evidence and to put it into perspective to help the jury understand its implications (Bigelow 

2004). With Rule 611 summaries, the summary exhibit itself typically is not admissible as 

evidence and the jury may not have access to the exhibit during deliberations (Thorson 2010). 

The court may rule on its admissibility taking into consideration the complexities of the case and 

the relevance of the exhibit in aiding the jury’s understanding. If admitted as evidence, the court 

will usually issue limiting instructions to the jury to ensure that the exhibit is not given undue 

significance (Thorson 2010). 

Current Issues with Summary Testimony and Summary Witnesses 

Summaries that fall under Rule 1006 do not generally cause major issues. The rule is 

relatively clear and fairly easy to apply. Minor issues include the fear that the summary may not 

reflect all of the underlying evidence in a fair manner, that the summary witness may not have 

been the one who created the summary and that the underlying evidence may not have been 

admissible. The courts have not placed much weight on these arguments, countering that the 

other side has the right to examine the underlying evidence and also has the right to cross-

examine the witness if prejudice is suspected (Weiser 2009). 

 Summaries that fall under Rule 611 are much more troublesome. The first issue is 

whether the summary exhibit should be admitted as evidence and allowed to follow the jury into 
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the jury room. The simple answer is no, because the summary is not primary evidence. Rather, it 

pulls together primary evidence that has already been admitted. In theory rather than relying on a 

pedagogical summary, it is up to the jury to pull together the evidence on their own. But in fact 

white collar crime involves difficult, complex and voluminous evidence that juries have a hard 

time understanding without instructions. So a pedagogical summary is needed (Bucy 1994).  

To bridge this gap some courts are starting to recognize a third type of summary that is a 

hybrid of the Rule 1006 primary evidence summary and the Rule 611 pedagogical device 

summary. This hybrid is sometimes admitted as secondary evidence based on the argument that 

it assists the jury to ascertain the truth (Bigelow 2004). The court should also instruct the jury 

that the validity of the underlying evidence must be determined before placing weight on the 

summary (Bigelow 2004).  

 Another issue involves a whole set of arguments claiming that a Rule 611 summary can 

be unfair and prejudicial. Typically a Rule 611 summary is offered by a government agent that is 

the last prosecution witness who pulls together and summarizes the evidence in the case. The 

defense may claim that this allows the prosecution to have the summary witness give what is in 

essence a preliminary closing argument. The prosecutor then has a second chance to influence 

the jury with the actual closing argument so that the jury may be unduly influenced by the 

repetition (Weiser 2009; Bigelow 2004).  

Others argue that the Rule 611 summary is potentially unfair because the summary 

witness’ occupation makes him/her so credible that his/her testimony is given undue weight by 

the jury (Weiser 2009). A somewhat related argument is that when the summary is offered by a 

witness who has been qualified as an expert witness, the jury may give the summary more 

weight even though it did not require an expert to create it (Bucy 1994). Others claim that the 
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jury could possibly be weary and confused by the complex and detailed evidence so that they 

may be grateful for the instruction in the summary of a pedagogical witness and give that 

testimony undue weight (Bucy 1994). All of the issues surrounding the pedagogical summary 

indicate that this type of summary must be carefully considered by the judge to determine if it 

runs afoul of Rule 403. This Rule states that relevant evidence may nevertheless be inadmissible 

if it is unfairly prejudicial or misleading to the jury.  

Another set of issues concerns the use of summary witness testimony when expert 

witness testimony would be more appropriate, and vice versa. To gain an understanding of the 

difference between an expert witness and a summary witness, the following section discusses the 

Rules of Evidence surrounding expert witnesses. 

Differences between Expert Witnesses and Summary Witnesses  

Due to the different kinds of testimony that summary and expert witnesses are allowed to 

offer at trial, Bigelow (2004) noted that the distinctions between the two are important. Rule 701 

(Legal Information Institute 2010b) states that, “If the witness is not testifying as an expert, the 

witness' testimony in the form of opinions or inferences is limited to those opinions or inferences 

which are (a) rationally based on the perception of the witness, and (b) helpful to a clear 

understanding of the testimony or the determination of a fact in issue.” In 1993, the United States 

Supreme Court decision in Daubert v. Merrill Dow Pharmaceuticals, Inc. created the current 

admission test for an expert witness, known as the Daubert standard. It requires federal court 

trial judges to ensure that scientific testimony is relevant and reliable (Crumbley 2005). Rule 702 

states that (U.S. Government Printing Office 2009): 

If scientific, technical, or other specialized knowledge will assist the trier of fact 

to understand the evidence or to determine a fact in issue, a witness qualified as 

an expert by knowledge, skill, experience, training, or education, may testify 

thereto in the form of an opinion or otherwise, if (1) the testimony is based upon 
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sufficient facts or data, (2) the testimony is the product of reliable principles and 

methods, and (3) the witness has applied the principles and methods reliably to 

the facts of the case. 

 

Crumbley (2005) notes that the United States Supreme Court suggested in Daubert v. 

Merrill Dow Pharmaceuticals, Inc. (1993), that the following factors be considered by judges to 

determine that an expert’s testimony is reliable and pertains to the facts: the theory or technique 

has been tested; the technique has been subjected to peer review; the potential error rate is 

known; there is widespread acceptance of the theory or technique; and the theory or technique 

existed before the litigation began. The Daubert standard was clarified by General Electric 

Company et al. v. Joiner et ux, (1997) where it was decided that an appeals court may review a 

trial court judge’s admission or rejection of expert testimony for an abuse of discretion. Kumho 

Tire Co. v. Carmichael (1999) established that a judge’s basic gate keeping obligation applies to 

all expert testimony whether it provides scientific, technical or other specialized knowledge. 

The Asplundh case in 1995 illuminated an unresolved issue concerning whether a 

summary witness could offer opinions as part of the pedagogical summary, and if so, how a 

summary witness differed from an expert witness. As a result, Rule 701 was amended in 2000, 

adding part (c) stating that a lay witness could not give an opinion if that opinion was based on 

scientific, technical or other specialized knowledge. In effect, this meant that a lay witness could 

potentially offer an opinion, but not if it fell within the realm of an expert opinion (Bigelow 

2004). For example, one type of lay opinion that has been well-accepted by the courts is an 

opinion by an IRS Revenue Agent regarding the calculation of tax due given a particular fact 

pattern. Further clarification of the admissibility of opinions by lay witnesses occurred in the 

Ollison case in 2009, in which the court specifically held that an opinion could be permissible 

from a summary witness. This was only allowed if it did not violate Rule 701(c), and it also had 
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to be strictly based on evidence that had already been admitted. In other words, a Rule 611 

summary witness could possibly offer an opinion, but a Rule 1006 summary witness could not, 

since only the summary had been admitted, not the underlying evidence (Weiser 2009).  

The following section discusses the research questions used to gain an understanding on 

how summary witnesses have been used in tax cases. 

RESEARCH QUESTIONS 

In the area of tax litigation, the prosecution’s burden of proof may include the inherent 

difficulty of presenting evidence that is voluminous and complicated. In contrast, for a murder 

case the prosecution might present a fact witness who can identify the shooter and a ballistics 

expert who can testify that the defendant’s gun did in fact fire the bullet that killed the victim. 

Although very serious, the issues in a murder case are not difficult to grasp. The prosecution in a 

tax case may need to present evidence of income involving large amounts of supporting detail 

and evidence of concealment with complex records of interrelated shell companies, wire 

transfers, and other transactions among numerous entities. A jury may be overwhelmed by the 

volume and the difficult content of the evidence. The use of a summary witness has emerged to 

provide assistance to the fact finder. The taxpayer’s team may also want to use a summary 

witness to present or summarize their own evidence. 

As the use of summary testimony has grown, concerns about the practice have also arisen. 

The concerns appear to originate predominantly from the taxpayer rather than from the 

government. This is not surprising as the results will show that the government uses summary 

witnesses much more in tax cases than taxpayers. The following discusses the six research 

questions used to analyze the tax cases found that used summary witness testimony:  

RQ1: What are the trends in the use of the types of summary witnesses by rule of evidence, 

type of tax issue in dispute, by Federal Code Sections, by court and geographic location?  
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RQ2: In tax cases involving summary witnesses was the presenting party the government, the 

taxpayer or a third party? 

 

RQ3: Who were the summary witnesses and what jobs did they hold? 

 

RQ4: Were summary witnesses serving in more than one type of witness role? 

 

RQ5: What assignments did the summary witnesses perform? 

 

RQ6: What were the appeal challenges to summary witness’ testimony? 

 

The following section of the paper presents the research design. 

 

 

 

RESEARCH METHODOGY  

 

This research utilized case survey archival research methodology that consisted of several 

steps. The first steps were to search, select and retrieve electronic legal research platforms for tax 

cases that indicated the involvement of a summary witness. The next step entailed a detailed 

review of each case to identify whether a summary witness was involved. This resulted in the 

final list of 109 cases. The court opinions were then searched to extract the information needed 

to answer the research questions. The following discusses the legal databases used to find the tax 

cases with summary witnesses.  

Legal Databases 

The court opinions were retrieved from two legal databases, Westlaw and LexisNexis, 

using the search string “summary witness.” Each of the databases contains a different collection 

of cases. As summary witness testimony takes place at the trial court level, appeals court 

decisions were consolidated with the related trial court opinions. The data represents all court 

decisions that are made available to the public. Over time there is no single complete source of 

all court opinions that have been issued by U.S. courts. All court decisions were published in the 
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early years. Since 1964, the criterion for the publication of a decision at most trial and appeals 

courts has followed the rules of the court or the decisions of judges. A case is selected for 

publication when the opinion is thought to be of precedential value as opposed to a case that 

simply repeats established legal principles (Gerken 2004).  

In addition to the opinions that courts select for inclusion in the official reporter, editors 

at commercial publishers choose “unpublished” opinions for inclusion in their databases. Courts 

consider these to be of lesser precedential value. Although they are in fact published, these 

opinions are referred to as unpublished. Their citation format allows the user to distinguish them 

from published opinions. As a result, the case collection in each of the tax subject matter 

research databases includes “published-published” and “published-unpublished” opinions. This 

results in variations of the case collection in each database. A summary witness may have also 

provided testimony in unpublished cases and prepared testimony for cases that were settled, both 

of which are not included in any of the databases. All accessible opinions were used in this 

analysis. In each case opinion, it is at the judge’s discretion how much information to include 

about the involvement of a summary witness. The following section describes the data retrieval 

procedure.  

Selection of Tax Cases  

Using the search string “summary witness,” the data retrieval yielded 321 cases across all 

areas of law in both Westlaw and LexisNexis. The databases were accessed on April 13, 2011. 

The retrieval results from the databases were identical. The net was cast wide by the search 

string as summary witnesses are frequently presented in a supporting role that is described in no 

particular place in a legal opinion. They were not mentioned in a case summary or head note. A 
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detailed review of the opinions led to the master list of 109 cases. The analysis of the tax case 

opinions provided insights to the research questions as discussed in the following sections.  

ANALYSIS OF THE RESULTS 

In this study about the use of summary witnesses, the 109 tax cases were criminal 

proceedings resulting from taxpayers making fraudulent statements to attempt to interfere with 

the administration of the Internal Revenue laws. The following discusses the findings based on 

the research questions. 

Trends in the use of the types of summary witnesses by rule of evidence, type of tax issue in 

dispute, by Federal Code Sections and geographic location (RQ1)  

 

The first research question examined by decade the emerging use of summary witnesses in 

tax cases by rule of evidence, type of tax issue in dispute, Federal Code Sections and geographic 

location. While the legal literature implies that the practice of using summary witnesses has 

increased over time, there is no empirical evidence to support or refute this to date. Table 2 

shows the use of the different types of summary witnesses over time by the Rule of Evidence.  

From databases containing cases as far back as the year 1860, the earliest tax opinions that 

cite a summary witness were issued by district courts in 1968 and 1969. The number of tax cases 

increased over time from 16 during the decade 1971 to 1980, to 28 between 1981 and 1990. 

They further increased to 29 from 1991 through 2000 and 33 opinions during the last decade 

from 2000 to 2010. The year with the most reported decisions was 2009 with eight issued court 

opinions. All but nine opinions disclosed sufficient information to determine which type of 

summary witness testified in a case. The rules of evidence summary witnesses must follow is 

presented next. 

Rule 1006 Cases Versus Rule 611 Cases or Hybrids  
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This part of the research question examined how many summary witnesses testified under 

Rule 611, Rule 1006 or provided hybrid summaries. The use of Rule 1006 witnesses serves as an 

indicator of high volume of primary evidence. First disclosed in a 1969 court opinion, Rule 1006 

summary testimony introduced primary evidence in a condensed form in 27 of the cases. During 

the four full decades of the analysis, the number of cases varied, but did not show a steady 

increase. There were six cases from 1971 to 1980 that disclosed Rule 1006 witnesses, an increase 

to seven cases from 1981 to 1990, three cases from 1991 to 2000 and an increase to eight cases 

from 2001 to 2010.  

Most issues raised in the law literature concern the use of Rule 611 pedagogical summaries 

or hybrid summaries. The purpose of Rule 611 pedagogical device summaries is to help the trier 

of fact understand complex evidence presented in the courtroom. Rule 611 pedagogical 

summaries were used the most in each decade with a total of 59 testimonies. The use of Rule 611 

pedagogical summary witnesses started at the same time as the Rule 1006 witnesses, but rose 

much faster. It increased to 9, 11, 20 and 18 cases during the four decades from 1971 to 1980, 

1981 to 1990, 1991 to 2000 and 2011 to 2010, respectively. Although their work was not 

considered evidence that a jury could consider in its deliberations, summary witnesses could 

have created charts to help a jury in the understanding the facts of a case. While Rule 611 

pedagogical devices were not allowed to enter the jury room, juries could use the summaries of 

Rule 611 pedagogical summary and Rule 1006 hybrid witnesses as secondary evidence during 

deliberations. The first case disclosing testimony of a hybrid witness was decided in 1979. The 

following decade, from 1971 to 1980, showed an increase to six cases. There were three and four 

cases from 1991 to 2000 and 2001 to 2010, respectively. The next part of the research question 

explores the types of tax issues in dispute. 
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Insert Table 2 

 

 

Types of Tax and Tax Issues in Dispute 

This section reviews the types of taxes in dispute, the Federal Code Sections by type of 

summary witness and by Rule of Evidence. As shown in Table 3, of the 109 cases included in the 

study 105 (96.3%) involved income tax disputes. The other four cases concerned gasoline tax.  

Insert Table 3 

The Internal Revenue Code (IRC) sections allow insights into the tax issues on trial. As 

multiple IRC sections were tried together in 56% of the cases, the total number of cases listed in 

Table 4 exceeds the total of 109 cases in the study. The most frequently tried tax issues in 

dispute were: fraud and false statements (Sec. 7201) in 59 cases; attempts to evade or defeat tax 

(Sec. 7206) in 54 cases; willful failure to file a return, supply information, or to pay tax (Sec. 

7203) in ten cases; and attempts to interfere with the administration of internal revenue laws 

(Sec. 7212) in five cases. While fraud and false statements were at issue in 12 to 17 cases using 

summary witnesses per decade since the 1970s, attempts to evade or defeat tax increased from 

six cases with summary witnesses in the 1970s to 22 in the first decade of the 21
st
 century.  

Insert Table 4 

Table 4 also shows under which Rule of Evidence the summary witnesses testified for 

each IRC section. Most of the cases used Rule 611 pedagogical summary witnesses. Due to the 

nature of the tax issues in dispute, IRC Sec. 7201 and 7206 cases made the most use of the Rule 

1006 primary evidence summary and hybrid witnesses. The taxpayers in IRC Sec. 7203 and 

7212 cases are tax protesters in some form. The use of summary witnesses in these cases began 
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in the 1980s and 1990s. Table 4 in the Other Code Sections column notes the IRC sections that 

were tried less frequently. The footnotes on Table 4 indicate which type of summary witness 

testified in the proceedings.  

Federal Tax Cases by Type of Court and Summary Witness and Geographical Location 

Most of the cases were tried in U.S. District Courts (104 or 95.4%). There were three 

earlier cases tried in U.S. Tax Court, one in the Court of Federal Claims and one recent case in 

Bankruptcy Court. Nearly all cases dealt with Federal Income Tax disputes (105 cases or 

96.3%). The remaining four cases involved Federal Gasoline Excise Tax, all of which were 

domestic (U.S only) disputes. 

Insert Table 5 

Table 6 shows that 89 (84.8%) of the cases using summary witnesses were domestic and 

only 16 (15.2%) were international. The disclosed international jurisdictions for offshore bank 

accounts, entities or other illegal activities were the Bahamas, Canada, the Cayman Islands, 

China, Germany, Ireland and Mexico. The following sections discuss the insights from the 

analysis of the court opinions found to have summary witnesses. The next research question 

determined which side of the case presented summary witnesses.  

Insert Table 6 

Party Presenting the Summary Witness (RQ2) 

The second research question looked at the use of summary witnesses in tax cases by the 

prosecution versus the defense. As it is up to the government to prove the taxpayer has not 

complied with the tax code, it was expected that the government would be more likely to present 

more summary witnesses than the taxpayer. The presenting party was disclosed in all but the 

1971 Tax Court opinion. As shown in Table 7, the government presented the summary witness in 
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100 cases before U.S. District Courts, two at Tax Court and one at the Court of Federal Claims 

cases for a total of 103 cases (94.5%). The taxpayer appointed the summary witness in only four 

cases. The bankruptcy trustee presented the summary witness in the only bankruptcy proceeding 

in the studied cases. In addition to the government, a bankruptcy trustee presented a Rule 1006 

witness, but taxpayers only introduced Rule 611 witnesses, except for two who were not 

specified. In Tax Court cases, a Rule 1006 and a hybrid summary witness were disclosed.  In 

some trials, two summary witnesses testified in a case.  

Insert Table 7 

 

The following research question provides insights into the jobs of the individuals that 

provided summary testimony. 

Summary Witnesses’ Job or Occupation (RQ3)  

This research question explored the background of summary witnesses by looking at their 

jobs or occupations that provided them with the credentials to be a summary witness. The court 

opinions disclosed the summary witnesses’ jobs or occupations in all but 13 cases. As shown in 

Table 8, 72 (66%) of the summary witnesses were identified as IRS Revenue Agents and ten 

(9.2%) were IRS Special Agents, who are criminal investigators. They covered 75.2% of the 

cases. The summary witnesses were identified by name in 92 cases (84.4%). As the overall 

number of cases that involved summary witnesses, the number of IRS Revenue Agents by 

decade increased.  

Other government employees providing summary testimony (8.3%) were eight IRS 

employees in other functions and one Agent of the Drug Enforcement Administration. The 

miscellaneous other summary witnesses were a fraud consultant, forensic accountant, a 

defendant’s tax preparer, an accountant, an expert in income tax and accounting, and three 
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businessmen. Only one job type of summary witness appeared in a particular case. If two 

summary witnesses testified, they fell into the same job category and were appointed by the same 

party. Each identified individual only testified in one case. 

Insert Table 8 

While each of these individuals was a summary witness, the following question addresses 

whether their role extended beyond the summary type testimony. 

Summary Witnesses in More Than One Role (RQ4) 

 

The cases were reviewed to find out if a summary witness acted simultaneously as 

another type of witness in the same case. Summary witnesses may provide limited opinion 

testimony. If they offered opinions using specialized knowledge, etc., they must have satisfied 

the qualification requirements for these roles. Since 1992, any individual who testifies as an 

expert witness must have passed the Daubert challenge. Table 9 shows that in 31 or 28.4% of the 

109 cases summary witnesses served in multiple roles. The most frequent combination was both 

summary and expert witnesses with 22 (71%) of the 31 summary witnesses serving in the dual 

roles. Their number was roughly one half of all cases with Rule 1006 and hybrid summary 

testimony until the introduction of the Daubert standard. Since then, there was only a single case 

in which an expert served in the dual role of expert and summary witness. In nine cases, one 

person served as both summary and fact witnesses. Of those, six were Rule 611 summary 

witnesses.  

Insert Table 9 

 The Vallone case in 2009 was the only post-Daubert case with a witness that provided 

both expert and summary witness testimony.  The case opinion refers to the combination of a 

hybrid summary witness and an expert witness as an “Expert Summary Witness.”  The case 
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involved several complex and intricate issues of federal income taxation.  Given the complexity 

of the issues involved, the expert assisted the trier of fact in understanding and in weighing the 

evidence and issues involved in the case.  The testimony addressed the following: (1) various 

payments made by check to the defendants and (2) computations and methodologies used to 

identify the amount of diverted income appearing on the various clients’ asset management 

companies’ trust tax returns. The computations included how: to establish the deductions on the 

returns that were allowed; to remove from the diverted income any income that was previously 

reported on the clients’ personal tax return; and then to apply a multiplier of 28% to reach a 

conservative calculation of the tax loss amount. 

 Next, the assignments given to the summary witnesses to compile are outlined.  

Assignments Performed by the Summary Witnesses (RQ5) 

 Summary witnesses were called to summarize information in numerous different areas to 

help the court and jury understand a large amount of evidence. To simplify this discussion, the 

case assignments were put into categories developed by reviewing the topics summarized. Table 

10 lists the categories of case assignments by type of summary witness. As some summary 

witnesses presented more than one topic or testified as more than one type of summary witness, 

there are 119 case assignments in the 109 tax cases. Of the cases, 28 were Rule 1006 Primary 

Evidence Summaries, 67 were Rule 611 Pedagogical Summaries and 24 were Hybrid 

Summaries. Twenty of the cases involved summaries of computations and tax liability.  

Summaries of receipts and charts and figures tied at 18 cases each. There were nine net worth 

and seven deduction cases. There were several other categories that were found in six or fewer 

cases: financial services, trusts, technical explanations, flow through entries, oil and gas and 

drugs. There were 16 types of summaries that are listed under other on Table 10. There appear to 
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be many different types of  tax cases that have used summary witnesses. The next research 

question reviews the reasons for appeals of tax cases where summary witness testimony was 

involved. 

Insert Table 10 

Appeal Challenges to Summary Witnesses’ Testimony (RQ6) 

The purpose of summary testimony is to assist the triers of fact in understanding evidence 

as summarized in Table 1. This research question explored the reasons for the challenge of 

summary testimony in appeals of court decisions. Of the 109 cases in this research, taxpayers 

challenged summary witness testimony by appealing 22 of the trial court decisions. Table 11 

presents the reasons for challenge by type of testimony. Of the 22 challenged cases, six were 

overturned: one primary evidence, two pedagogical and three hybrid summary cases. 

Insert Table 11 

The reasons for the successful challenges related to assertions of errors in the testimony 

or procedural errors. Errors in the summary testimony related to Rule 1006 primary evidence 

summaries, Rule 611 pedagogical summaries and hybrid secondary-evidence summaries in two 

cases each. The stated reasons involved: the determination of opening net worth and the 

existence of fair value of restricted stock in Rule 1006 testimony; an association taxable as a 

corporation for federal tax purposes and the truthfulness of testimony in Rule 611 testimony; 

testimony beyond factual determination and telling the jury whom to believe by hybrid summary 

witnesses. The outcome of the challenges was mixed. Half of the six opinions were confirmed 

and the other half was overturned. 

When procedural errors were alleged, the court confirmed the decision in twelve 

pedagogical summaries and three primary evidence cases. Reasons for the unsuccessful 
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challenges included: testimony as an overview witness at the beginning of the trial; inadequate 

pretrial notice given; insufficient complexity of the evidence in the case; unnecessary or 

duplicative testimony; denial of cross examination; exclusion of hearsay testimony; incomplete 

testimony; improper juror conduct and use of an incorrect standard for evaluating probable 

cause. The next section summarizes the findings of this research. 

SUMMARY 

 

 This paper provides the first comprehensive analysis of the use of summary 

witnesses in tax cases. Summary testimony satisfies its purpose when it succeeds in presenting 

voluminous and complex data efficiently and effectively in the courtroom within the Rules of 

Evidence. This research indicates that since 1968 the use of summary witnesses has steadily 

increased in federal tax cases and that they are used mainly in the U.S. District Courts. Due to 

the limited number of published tax court decisions in which summary witnesses were used, the 

research is not a statistically rigorous assessment of the factors surrounding the use of summary 

witnesses in tax cases. 

The tax code sections that are most often brought to court are tax fraud, false statements 

and attempts to evade or defeat tax payments. In the vast majority of the cases, summary 

witnesses are presented by the government. A large percentage of the summary witnesses 

(54.1%) presented Rule 611 pedagogical-device summaries. Another 24.8% presented Rule 

1006 primary-evidence summaries. Only 12.9% provided the hybrid Rule 1006 and 611 

secondary-evidence summaries. The majority of the summary witnesses were IRS Revenue 

Agents (66%) and IRS Special Agents (9.2%). In 31 of the 109 cases, expert witnesses served 

dual roles during the trial. Of those, 22 (71%) testified as an expert witnesses and the other nine 

(29%) acted as fact witnesses.  
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The value of summary testimony is determined by how well it holds up in appeals court. 

The 22 appeal challenges of summary witness testimony related to alleged errors in the 

testimony in six cases and to assertions of procedural errors in sixteen cases.  This indicates to 

summary witnesses that the Rule 611 challenges are mostly beyond their control to prevent with 

improvement of their testimony.  

In the future as a result of the continuing increase in the complexity of business 

transactions and new IRS audit approaches to address time-consuming disputes (Coder 2012), 

the use of summary witnesses in tax cases may be extended to other fact-intensive areas such as 

transfer pricing.  Future research could expand the review to court cases in other areas of the 

law, to how summary witnesses can better present information and to reviewing judges’ 

findings in appeal cases where summary witnesses had testified.  
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TABLE 1 

Types of Witnesses by Federal Law Section 
 

Federal Rule of 

Evidence 

 Type of Summary 

Witness 

 Intended Use in Court 

1006 Summaries  
 

Primary-evidence 

summaries 

 
 Primary Evidence* 

 Summary in place of voluminous underlying 

admissible evidence  

 Witness called to verify accuracy and 

authenticity of the summary 

 Both exhibits and oral testimony are 

admitted 

 Jury can have exhibits in deliberation 

     

611 Mode and Order 

of Interrogation and 

Presentation 

 

 Pedagogical-device 

summaries 

  Not usually admitted as evidence* 

 Summary of evidence already given 

 Illustrative or explanatory aids, but not 

evidence 

 Jury usually does not have access to exhibits 

in deliberation 

     

Hybrid 1006 and 611   Secondary-evidence 

summaries 

  Secondary evidence* 

 If sufficiently accurate and reliable, they 

may be received into evidence with 

appropriate instruction 

 Assist jury in understanding evidence 

     

702 Testimony of 

Experts 

 Scientific, technical or 

other specialized 

knowledge 

  Qualified witness that helps trier of fact to 

understand the evidence or determine facts 

at issue** 

 Testify in the form of an opinion 

 Judge determines if expert is qualified and 

testimony is reliable and pertains to facts 

 

*Thorson, B. 2010. In summary of summaries. The Federal Lawyer 57: 41-45. 

** Bigelow, B. L. 2004. Summary and expert witnesses: A distinction with a difference. Suffolk Journal 

of Trial and Appellate Advocacy 9: 1-24. 

 

 

  



Journal of Forensic & Investigative Accounting 

Vol. 5, Issue 1, January - June, 2013 

 

25 
 

 

 

TABLE 2 

Number of Cases Identifying Summary Witnesses by Rule of Evidence and 

Decade 
 

 

 

 

Decade 

 Rule 1006 

Primary 

Evidence 

Summary 

 Rule 611 

Peda-

gogical 

Summary 

 *Rules 

611 & 

1006 

Hybrid 

Summary 

  

Not 

identified 

  

Total, 

by Decade 

Until 1970  2 
 

1  -  -  3 

1971-1980  6  9  1  -  16 

1981-1990  7  11  6  3  28 

1991-2000  3  20  3  3  29 

2001-2010  8  18  4  3  33 

Total 

 (%) 

  

 
27 

(24.8%) 

 59 

(54.1%) 

 14 

(12.9%) 

 9 

(8.2%) 

 109 

 (100.0%) 

 

*There is not a Hybrid Summary witness category in the law. This category is for witnesses that testified 

under two different Rules of Evidence.  
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TABLE 3 

Number of Federal Tax Cases by Type of Tax and Type of Summary Witness  

 

 

 

Type of Tax 

 Rule 

1006 

Primary 

Evidence 

Summary 

 Rule 

611  

Peda-

gogical 

Summary 

 *Rules 

611 & 

1006 

Hybrid 

Summary 

 Not 

Identified 

  

Total (%) 

 

Income Tax  26  56  14  9  105 (96.3%) 

Gasoline Tax  
1  3  -  -  4 (3.7%) 

Total  27  59  14  9  109 (100.0%) 

           

*There is not a Hybrid Summary witness category in the law. This category is for witnesses that testified under 

two different Rules of Evidence. 
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TABLE 4 

Tax Issues in Dispute by Decade, Federal Code* Sections** 

and Type of Summary Witness  

[Rule 1006/Rule 611/hybrid/not identified] 
 

 

 

Decade 

 IRC Sec.  

7201 

Fraud and 

false state-

ments 

 IRC Sec.  

7206 

Attempt to 

evade or 

defeat tax 

 IRC Sec.  

7203 

Willful failure 

to file return, 

supply 

information 

or pay tax 

 IRC Sec.  

7212 

Attempts to 

interfere with 

administration 

of internal 

revenue laws 

  

 

Other  

Code  

Sections 

Until 1970    2 

[1/1/-/-] 

   1 

[1/-/-/-] 

 -  -   (a) 

1971-1980  12 

[6/5/1/-] 

   6 

[-/6/-/-] 

 -  -   (b) 

1981-1990  17 

[3/7/4/3] 

   9 

[3/3/3/-] 

   3 

[1/2/-/-] 

 -   (c) 

1991-2000  12 

[1/8/2/1] 

 16 

[2/11/1/2] 

   6 

[-/5/1/-] 

 2 

[-/2/-/-] 

  (d) 

2001-2010  16 

[3/9/3/1] 

 22 

[6/10/4/2] 

   1 

[-/1/-/-] 

 3 

[1/1/-/1] 

 (e) 

Total  

 

 59 

[14/30/10/5] 

 54 

[12/30/8/4] 

 10 

[1/8/1/-] 

 5 

[1/3/-/1] 

   

 

* 26 U.S.C., also IRC, and 18 U.S.C.  

**Multiple Code Sections were tried together in 61 cases (56%). 

(a) Rule 1006: 18 U.S.C. Sec. 1732, 1733. 

(b) Rule 1006: IRC Sec. 7207. 

(c) Rule 1006: IRC Sec. 7205, 1234, 1091, 165, 1222. Rule 611: IRC Sec. 6653. 

(d) Rule 1006: 18 U.S.C. Sec. 3572, 1962. Rule 611: IRC Sec. 6013, 6020, 6501 (2), 6652, 6653, 6661, 7103, 7121, 

7482, 18 U.S.C. 286, 287, 641, 1341. Hybrid: IRC Sec. 6653. 

(e) Rule 1006: IRC Sec. 482. Rule 611: IRC Sec. 61, 162, 316, 4041, 6103, 6531, 7431. Not identified: IRC Sec. 401. 
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TABLE 5 

Number of Federal Tax Cases by Decade, Type of Court and Type of Summary 

Witness [Rule 1006/Rule 611/hybrid/not identified] 

 

 

 

Decade 

 *U.S. 

District 

Courts 

 **U.S.  

Tax 

Court 

 **Court 

of F. 

Claims 

 **Bank- 

ruptcy  

Courts 

  

Total (%) 

by Decade 

Until 1970   3 

[2/1/-/-] 

 -  -  -  3 

[2/1/-/-] 

(2.7%) 

1971-1980 

 

 14 

[6/8/-/-] 

 2 

[-/1/1/-] 

 -  -  16 

[6/9/1/-] 

(14.7%) 

1981-1990  26 

[7/10/6/3] 

 1 

[1/-/-/-] 

 1 

[-/1/-/-] 

 -  28 

[8/11/6/3] 

(25.7%) 

1991-2000  29 

[3/20/3/3] 

 -  -  -  29 

[3/20/3/3] 

(26.6%) 

2001-2010  32 

[7/18/4/3] 

 -  -  1 

[1/-/-/-] 

 33 

[8/18/4/3] 

 

(30.3%) 

Total  104 

[25/57/13/9] 

 3 

[1/1/1/-] 

 1 

[-/1/-/-] 

 1 

[1/-/-/-] 

 109 

[27/59/14/9] 

(100.0%) 

* Cases decided by jury 

** Cases decided by judge 
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TABLE 6 

Number of Federal Income Tax Cases by Type of Summary Witness and  

Geographic Location 
 

 

 

Geographic Reach 

 Rule 

1006 

Primary 

Evidence 

Summary 

 Rule 

611  

Peda-

gogical 

Summary 

 *Rules 

611 & 

1006 

Hybrid 

Summary 

 Not 

Identified 

  

Total (%) 

 

Domestic  22  50  10  7  89 (84.8%) 

International  
   4

(a)
     6

(b)
     4

(c)
     2

(d)
  16 (15.2%) 

Total  26  56  14  9  105 (100.0%) 

           

*There is not a Hybrid Summary witness category in the law. This category is for witnesses that testified under 

two different Rules of Evidence. 

(a) Germany, Cayman Islands, Canada, Mexico, Ireland, not identified. 

(b) Not identified. 

(c) Bahamas, PRC, not identified. 

(d) Not identified. 
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TABLE 7 

 Number of Federal Tax Cases with Summary Witnesses  

by Appointing Party, Court and Type of Summary Witness  

[Rule 1006/Rule 611/hybrid/not identified] 
 

 

Forensic 

Accountants 

Appointed 

By 

  

U.S. 

District 

Courts 

  

U.S. Tax 

Court 

  

Court of 

F. 

Claims 

  

Bank- 

ruptcy 

Courts 

  

Total (%) by Appointing 

Party 

Government   100 

[25/55/13/7] 

 2 

[1/-/1/-] 

 1 

[-/1/-/-] 

 -  103  

[26/56/14/7] 

(94.5%) 

Taxpayer or 

Third Party 

 
4 

[-/2/-/2] 

 -  -  1 

[1/-/-/-] 

 5   

[1/2/-/2] 

(4.6%) 

Appointing 

Party not 

Identified 

 
-  1 

[-/1/-/-] 

 -  -  1 

[-/1/-/-] 

(0.9%) 

Total 
 

104 

[25/57/13/9] 

 3 

[1/1/1/-] 

 1 

[-/1/-/-] 

 1 

[1/-/-/-] 

 109  

[27/59/14/9] 

(100.0%) 
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TABLE 8 

Number of Cases Identifying Summary Witnesses by Job or Occupation  

and Type of Summary Witness   

[Rule 1006/Rule 611/hybrid/not identified] 

 

 

Decade 

 IRS 

Revenue 

Agent 

 IRS 

Special 

Agent 

  

Gov’t, 

other 

  

Misc. 

 Not 

Identi-

fied 

  

Total 

by Decade 

Until 1970    1 

[1/-/-/-] 

 
1 

[-/1/-/-] 

 -  -  1 

[1/-/-/-] 

   3 

[2/1/-/-] 

1971-1980    8 

[3/4/1/-] 

 2 

[1/1/-/-] 

 1 

[1/-/-/-] 

 1 

[-/1/-/-] 

 4 

[1/3/-/-] 

 16 

[6/9/1/-] 

1981-1990  16 

[4/6/5/1] 

 3 

[1/2/-/-] 

 4 

[1/1/1/1] 

 2 

[1/1/-/-] 

 3 

[1/1/-/1] 

 28 

[8/11/6/3] 

1991-2000  20 

[2/14/3/1] 

 2 

[-/2/-/-] 

 3 

[-/2/-/1] 

 1 

[-/-/-/1] 

 3 

[1/2/-/-] 

 29 

[3/20/3/3] 

2001-2010  27 

[7/15/3/2] 

 2 

[-/2/-/-] 

 1 

[-/-/1/-] 

 1 

[1/-/-/-] 

 2 

[-/1/-/1] 

 33 

[8/18/4/3] 

Total  

(%) 

  

 72 

(66.0%) 

[17/39/12/4] 

 10 

(9.2%) 

[2/8/-/-] 

 9 

(8.3%) 

[2/3/2/2] 

 5 

(4.6%) 

[2/2/-/1] 

 13 

(11.9%) 

[4/7/-/2] 

 109 

(100.0%) 

[27/59/14/9] 
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TABLE 9 

Number of Cases Identifying Summary Witnesses Serving in Dual Roles 

and Type of Summary Witness  

[Rule 1006/Rule 611/hybrid/not identified] 
 

 

Decade 

 Summary 

Witness and 

Expert Witness 

 Summary 

Witness and 

Fact Witness 

  

Dual Roles, 

by Decade 

  

Total 

by Decade 

Until 1970  2 

(66.7%) 

[2/-/-/-] 

 
-  2 

(66.7%) 

[2/-/-/-] 

 
3 

(100.0%) 

[2/1/-/-] 

1971-1980  5 

(31.3%) 

[3/2/-/-] 

 3 

(18.7%) 

[-/3/-/-] 

 8 

(50.0%) 

[3/5/-/-] 

 16 

(100.0%) 

[6/9/1/-] 

1981-1990  9 

(32.1%) 

[4/2/3/-] 

 1 

(3.6%) 

[-/1/-/-] 

 10 

(35.7%) 

[4/3/3/-] 

 28 

(100.0%) 

[8/11/6/3] 

1991-2000  5 

(17.2%) 

[-/3/2/-] 

 2 

(6.9%) 

[-/1/-/1] 

 7 

(24.1%) 

[-/4/2/1] 

 29 

(100.0%) 

[3/20/3/3] 

2001-2010  1 

(3.0%) 

[-/-/1/-] 

 3 

(9.1%) 

[1/1/-/1] 

 4 

(12.1%) 

[1/1/1/1] 

 33 

(100.0%) 

[8/18/4/3] 

Total  

(%) 

 22 

(20.2%) 

[9/7/6/-] 

 9 

(8.2%) 

[1/6/-/2] 

 31 

(28.4%) 

[10/13/6/2] 

 109 

(100.0%) 

[27/59/14/9] 
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Table 10 

Categories of Case Assignments by Type of Summary Witness Testimony 
 

 

Category of Case Assignments (total) 

 Rule 1006 

Primary 

Evidence 

Summary 

 Rule 611 

Peda-

gogical 

Summary 

 *Rules 611 

& 1006 

Hybrid 

Summary 

Computations and tax liability (20)  
 

2 
 

13 
 

5 

Receipts (18)  8  5  5 

Charts and figures (18)  2  10  6 

Net worth (9)  3  3  3 

Deductions (7)  1  5  1 

Financial services (6)  3  3   

Trusts (4)  1  3   

Oil and gas (4)  2  1  1 

Technical explanations (4)  2  2   

Flow-through entities (3)    2  1 

Drugs (2)  1    1 

Other summaries (16):       

To report the results of a review of the taxpayer’s inter-

company transfers to Canada and Mexico 

 1     

To summarize evidence of tax issues    1   

To assist the jury in understanding the tax-implications of 

the testimony from the various witnesses and of the 

documentary evidence 

   1   

To testify about the events surrounding the case and to 

summarize the transactions entered with the plaintiff 

   1   

To summarize the evidence     2   

To summarize previously admitted evidence     3   

To prepare an analysis of a corporation’s books and 

records and to reconcile them with the income tax returns 

   1   

To summarize the facts presented in the case and the 

government's position 

   1   

To summarize case findings and present wiretap    1   

To present the evidence gathered in an undercover 

investigation 

   1   

To summarize the evidence regarding the corporate and 

individual tax returns 

   1   

To analyze the multitude of documents and testimony 

admitted into evidence 

   1   

To summarize the numerous government exhibits and the 

testimony of certain other witnesses 

     1 

Number of cases not disclosing assignments (8)  2  6  - 

Total  
 

28  67  24 

*There is not a Hybrid Summary witness category in the law. This category is for witnesses that testified under two 

different Rules of Evidence. 
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TABLE 11 

Appeals Challenges by Type of Summary Witness and Tax: Income Tax (I), Gasoline Tax (G) 
 

 

Reasons 

 Rule 1006 

Primary 

Evidence 

Summary 

 Rule 611 

Peda-

gogical 

Summary 

 *Rules 611 

& 1006 

Hybrid 

Summary 

Alleged errors in the testimony 
      

Trial court decisions overturned       

The opening net worth was not established with reasonable certainty.  I     

Testimony exceeded factual determination.      I 

The summary witness told the jury whom to believe.      I 

Trial court decisions confirmed       

Restricted stock had no fair value by virtue of the restriction.  I     

An association was not taxable as a corporation for federal tax purposes 

because it did not exist as a matter of Ohio state law.  

   I   

The summary witness did not testify truthfully on the issue of the volume 

of banknotes. 

   I   

Alleged procedural errors 
      

Trial court decisions overturned       

The Court did not properly instruct the jury about the evidentiary purpose 

of letters in the taxpayer’s files. 

   I   

Summary witness left courtroom early due to family emergency.    I   

The Court used an incorrect standard for evaluating probable cause.      I 

Trial court decisions confirmed       

Juror had a crush on the summary witness.  I     

IRS agent testified about a U.S. Tax Court case that was improperly 

admitted into evidence.  

(Note: There was no indication about the summary witness involvement 

in the admitted case.) 

 I     

The admission of the summary witness testimony about improper 

deductions was an abuse of discretion. 

 I     

Testimony will impermissibly instruct the jury on applicable law.    I   

Summary witness testimony is not necessary to assist the jury’s 

understanding of whether the tax returns were prepared improperly. 

   I   

Summary witness testified as an overview witness to issues in dispute 

before introduction of the facts. 

   I   

Inadequate pretrial notice was given.    I   

The Court denied the opportunity to cross-examine the summary witness.    I   

The evidence in the case was not complex enough to warrant the use of a 

summary witness. 

   I   

Summary witness testimony was not reliable because it contradicted the 

testimony of fact witnesses. 

   I   

IRS agent testified as an “expert summary witness.    I   

The allegation was duplicative.    I   

The government impermissibly shifted the burden of proof to the taxpayer 

through a summary witness. 

   G   

Total   5  14  3 

       

*There is not a Hybrid Summary witness category in the law. This category is for witnesses that testified under two different Rules 

of Evidence. 

 


