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     Prior to 1994, accountants were routinely held liable under Rule 10b-5 (“§10b”) of the 

Securities Exchange Act of 1934 for aiding and abetting their clients‟ securities fraud violations.  

In that year, the legal landscape was changed by the U.S. Supreme Court decision in Central 

Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A.
1
, which held that a private plaintiff 

(non-SEC, e.g., shareholders) may not maintain an aiding-and-abetting claim under §10b.  The 

Court held that §10b and Rule 10b-5(b) can only give rise to lawsuits against primary violators.  

The Court stopped short of holding that secondary actors, such as accountants, were immune 

from all §10b liability.  The Central Bank of Denver decision shifted the debate to when 

secondary actor conduct rises to the level of primary liability.
2
   

     Plaintiffs have increasingly alleged “primary liability” for conduct which may have 

previously been considered an aiding-and-abetting violation (Siamas, 2004).  Since 1994, 

however, federal courts have interpreted very differently the types of secondary actor conduct 

that rises to the level of a §10b primary violation.  Although §10b is a federal law, its application 

is far from uniform throughout the United States.  The Supreme Court has not clearly established 

what plaintiffs must show to prove that a secondary actor is liable for federal securities fraud 

under §10b. 

     Despite that lower federal courts have developed varying legal standards to hold accountants 

and others primarily liable, the environment today for securities fraud lawsuits is as toxic as 
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some of the assets that created turmoil in the financial sector.  Securities lawsuit filings in 2009 

grew 13 percent to 910, up from 804 in 2008.  The number of securities class action suits filed 

was 234 in 2009 compared to 239 in 2008.  The number of securities fraud suits filed by 

regulators increased by 22 percent in 2009 over 2008.
3
  The mean settlement in the first half of 

2009 was $43 million.
4
  The mean alleged investor damages per suit rose 20 percent from $363 

million in 2009 to $436 million in the first half of 2010.
5   

In 2008, alleged GAAP violations were 

included in almost 70 percent of settled cases.  Accounting cases continue to be resolved with 

larger damage amounts and are less likely to be dismissed than cases not involving accounting 

allegations.
6
 

     Clearly, accountants, lawyers, investment bankers, and others are still popular targets despite 

the Central Bank ruling.  The rising number of securities fraud lawsuits, increasing damage 

settlement amounts, and the application of different legal tests for §10b liability demonstrate a 

rising level of legal uncertainty in the securities fraud area.   

     The uncertainty of liability and the prospects for litigation against professionals who advise 

companies can have negative consequences.  One such result is that newer and smaller firms find 

it difficult to obtain professional advice.  Hence, a need exists for forensic accountants, internal 

and external auditors, financial managers, corporate counsel, corporate executives, and regulators 

to understand potential legal exposure for §10b securities fraud.  The purpose of this paper is to 

identify and summarize evolving Rule 10b-5(b) legal standards to hold secondary actors liable 

for securities fraud so interested parties can understand the implications of variations in the 

interpretation and application of §10b and minimize legal exposure for federal securities fraud. 

Section 10b and Rule 10b-5 Background 

     Federal regulation of the U.S. securities markets resulted mainly from the 1929 stock market 

crash.  In the mid-1930s, Congress enacted two important securities laws to restore public 
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confidence in the securities markets:  the Securities Act of 1933
7
 and the Securities Exchange 

Act of 1934.
8
  Both laws are enforced by the Securities and Exchange Commission (SEC) (which 

has rulemaking authority for both laws).  The two laws sought to offset the informational 

asymmetries often encountered by market participants vis-à-vis company insiders and other 

market players (Cosenza, 2008; S Rep. No. 73-792, 1934).  The 1933 Act is aimed at providing 

investors complete disclosure with respect to material information in initial public offerings.  The 

Securities Exchange Act of 1934 is directed at protecting investors.  The 1934 Act, in particular, 

embraces a “fundamental purpose … to substitute a philosophy of full disclosure for the 

philosophy of caveat emptor and thus to achieve a high standard of business ethics in the 

securities industry.”
9
  

     Section 10b is arguably the most significant provision of the 1934 Act.  This section provides 

the SEC with the authority to prohibit fraud in connection with the purchase or sale of any 

security.
10

  In 1942, the SEC promulgated Rule 10b-5 which delineates the types or classes of 

deception outlawed by §10b.
11

 Although the three sections of Rule 10b-5 provide broad 

indications of conduct that violates §10b no details are given (in the regulation) on the elements 

or conduct that constitutes a violation of §10b.  Moreover, §10b and Rule 10b-5 are co-extensive.  

If Rule 10b-5 does not give rise to liability neither does §10b and vice versa.
12
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necessary in order to make the statements made, in light of the circumstances under 

which they were made, not misleading, or  

(c) To engage in any act, practice, or course of business which operates or would operate 

as a fraud or deceit upon any person, in connection with the purchase or sale of any security.” 
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     Despite Congressional interest in protecting investors, neither §10b nor Rule 10b-5 provide a 

cause of action for plaintiffs injured by securities fraud.  Federal courts implied Congressional 

intent for a private cause of action under §10b, which resembles, but is not identical to, common 

law actions for deceit and misrepresentation.  The implied private right of action was first 

recognized in Kardon v. Nat’l. Gymsum Co.
13

  In cases involving publicly traded securities, a 

§10b private cause of action includes these elements: 

 1—a material misrepresentation or omission; 

 2—intent to deceive (or scienter); 

 3—a connection between the misrepresentation or omission with the purchase or sale of a 

security; 

 4—reliance; 

 5—economic loss; and 

 6—loss causation (i.e., a causal connection between the material misrepresentation and 

the loss).
14

  

     Violations of §10b and Rule 10b-5 are rarely perpetrated by a single actor.  Before the mid-

1990s, external auditors, underwriters, lawyers, and other “deep pocket” defendants were often 

named as aiders and abettors in §10b cases.
15

  Aiding and abetting cases were pursued under 

Rule 10b-5(b).  Sections (a) and (c) of Rule 10b-5 were not used against accountants and other 

secondary actors (prior to Central Bank).
16

 

     Before 1994, the elements of aiding and abetting under Rule 10b-5(b) were: (1) existence of a 

securities law violation by a primary party; (2) knowledge of the violation by the aider and 
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abettor; and (3) substantial assistance by the aider and abettor in the achievement of the primary 

objective.
17

  The main element separating a primary violation of 10b-5 and an aiding and 

abetting violation was proof of reliance on the statement or conduct of the aider and abettor 

(Schanbaum, 2007).  Reliance requires that the plaintiff knew or should have known of the 

alleged misrepresentations, believed them to be true, and because of that belief, purchased or 

sold the securities in question.
18

 In securities fraud cases involving aidor-and-abettor liability, 

federal courts effectively sidestepped the requirement that an accountant and/or lawyer engage in 

manipulation or deception.  No need existed for plaintiffs to assert reliance on the accountant‟s 

or lawyer‟s conduct because that element was not part of a secondary liability claim (Apolinsky, 

2009).  Against this backdrop, the Central Bank case was decided.  

The Central Bank Decision 

     The Supreme Court in Central Bank altered the landscape for accountants and other 

secondary actors by holding that civil liability under §10b/Rule 10b-5 does not extend to those 

who aid and abet the primary fraud.  In that case, a bond issuer hired Central Bank of Denver to 

serve as trustee for an issuance of $26 million of secured bonds to finance public improvements 

at a commercial and residential development.  Central Bank of Denver failed to get an updated 

appraisal until after the bond issue closing (which led to a bond covenant violation).  After the 

issuer‟s default, Central Bank of Denver and other bond issue participants were sued for aiding 

and abetting the primary securities fraud under §10b/ Rule 10b-5(b). 

     The Supreme Court held that a private right of action for assisting in a primary securities 

fraud violation is not recognized under §10b/Rule 10b-5. The Court determined that allowing 

aiding and abetting liability means a defendant accountant, lawyer, or investment banker could 

be found liable “without any showing that the plaintiff relied upon the aider and abettor‟s 

statements or actions.”
19

  In other words, the Central Bank decision holds that §10b/Rule 10b-5 
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prohibits the making of a material misrepresentation or omission, or the commission of a 

manipulative act, but not the giving of aid to one who commits federal securities fraud (under 

§10b). 

     Despite this holding, accountants, attorneys, and other secondary actors are not immune from 

liability under §10b/Rule 10b-5.  The Central Bank opinion states that: 

 [T]he absence of §10b aiding and abetting liability does not mean that secondary 

 actors in the securities markets are always free from liability under the securities 

 Acts.  Any person or entity, including a lawyer, accountant, or bank, who employs 

 a manipulative device or makes a material misstatement (or omission) on which a  

 purchaser or seller of securities relies may be liable as a primary violator under 

10b-5, assuming all of the requirements for primary liability under Rule 10b-5 are 

met.
20

  

 

Without providing any guidance on what conduct rises to the level of primary liability under 

§10b/Rule 10b-5, the Supreme Court created confusion not clarity about secondary actor liability 

(Cosenza, 2008). 

     The Central Bank decision has been difficult for federal courts to apply.  The effect of the 

decision has been to shift the debate to when conduct of secondary actors such as accountants 

rises to the level of primary liability under Rule 10b-5(b) (Caskey, 2006). The struggle of the 

federal courts to discern the difference between a secondary actor who has merely aided or 

abetted as opposed to having engaged in securities fraud itself has led to numerous tests for 

primary 10b-5 liability.  The different tests applied by various federal circuits to hold a 

secondary actor primarily liable stem from how courts view or analyze the element of reliance 

for a Rule 10b-5(b) violation.
21

  Hence, an accountant could be primarily liable for 10b-5(b) 

securities fraud in one state (or federal circuit) but not be liable in another.   

Secondary Actor Liability Under Rule 10b-5(b) After Central Bank 

     A serious challenge facing federal district courts and circuit courts lies in distinguishing 

primary liability under §10b-5(b) from aider-abettor or secondary liability.  Since 1994, five 
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legal standards have evolved by which to gauge the primary liability of accountants, investment 

bankers, lawyers, and others.  These standards are the bright line test, Anixter test, Global 

Crossing test, substantial participation test, and the creator test (See Table 1).   

1.  Bright Line Test 

     The strictest standard is the bright line rule.  The seminal case for this standard is Wright 

v. Ernst & Young,
22

 in which the Second Circuit Court of Appeals held that an accountant or 

other secondary actor can be primarily liable for a misrepresentation under Rule 10b-5(b) only if 

he or she signed the document containing the misrepresentation, is named in the document, or is 

otherwise identified to investors at the time of the misrepresentation‟s dissemination to the 

public.  In that case, E&Y was the external auditor for BT Office Products, Inc.  The complaint 

alleged that E&Y violated §10b by orally approving BT‟s materially false and misleading 

financial statements that BT disseminated publicly on January 30, 1996.  BT restated its 1995 

financial results from a $1.5 million profit to a loss of $200,000.  BT‟s stock price dropped by 

more than 25 percent.  The Second Circuit found that E&Y did not violate §10b because for the 

plaintiffs to demonstrate reliance they had to attribute any misrepresentation to a specific, 

identified actor at the time of its public release.  In Lattanzio v. Deloitte & Touche,
23

 the Second 

Circuit reaffirmed the bright line rule.   

 The test has been followed by other federal circuit and district courts.  Table 2 shows that 

the 1
st
 (in dicta), 3

rd
, 5

th
 (in dicta), and 11

th
 Circuit Courts of Appeal and numerous federal 

district courts supported the bright line rule during the 1996-2009 period.  The standard is 

viewed by many as offering much certainty and predictability in its application to accountants, 

lawyers, and other secondary actors (Caskey, 2006).  Precision and predictability are promoted 

by requiring that the defendant know or should have known that a misrepresentation or omission 

would be disseminated to investors (Frumento, 2004).  Critics of the bright line rule stress that 

egregious conduct could go unpunished because crafty actors can keep their names off 

documents and not be publicly attributable (Wynne, 2000).   

2.  The Anixter Test 

     In Anixter v. Home-Stake Production Co.,
24

 the Tenth Circuit Court of Appeals adopted a 
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legal standard that is slightly less restrictive than the bright line rule.  Home Stake Production 

Company started offering interests in oil and gas projects in the 1970s.  Investments made in 

later years were paid to earlier investors as “returns” instead of being spent on oil and gas 

development (a classic Ponzi scheme).  Plaintiffs alleged that Home-Stake‟s independent auditor 

violated Rule 10b-5(b) because of his alleged involvement in the preparation and filing of 

registration statements, program books, and prospectuses.  Unlike the bright line rule, the Anixter 

court did not require that the secondary actor‟s statement be attributable to an identified actor-

defendant at the time of dissemination.  It is sufficient that a secondary actor make a false or 

misleading statement or omission that he or she “knows or should know” may reach potential 

investors. 

     In Fidel v. Farley,
25

 the Sixth Circuit Court of Appeals endorsed the Anixter test.  Plaintiff 

investors who had purchased Fruit of the Loom shares filed suit under §10b-5 against Ernst & 

Young (E&Y).  Plaintiffs sought to hold E&Y liable for unaudited interim financial statements 

included in a May 1999 set of securities offering documents.  In dismissing the 10b-5 claim, the 

appellate court stated that “because Ernst & Young itself did not make a material misstatement 

or omission with regard to the unaudited financials, it cannot be held liable under section 

10(b)….”
26

 This legal test does not mandate that the statement be attributable to the secondary 

actor at the time of dissemination.  The Anixter test emphasizes whether the investor relied upon 

the statement (Souza, 2008). 

3.  The Global Crossing Test 

     Another legal test, adopted by the Fourth Circuit in Wiggins v. Janus Capital Group,
27

 is  

the Global Crossing standard.  In Wiggins, plaintiff stock purchasers sued an asset management 

firm and investment adviser alleging they were responsible for various misleading statements in 

several prospectuses.  In rejecting the bright line rule and substantial participation test, the 

appellate court stated that: 

Direct attribution of a public statement, while undoubtedly sufficient to establish 

fraud-on-the-market reliance, is an inexact proxy for determining whether 

investors will attribute a publicly available statement to a particular person or 

entity.  We conclude that the attribution determination is properly made on a case-
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by-case basis by considering whether interested investors would attribute to the 

defendant a substantial role in preparing or approving the allegedly misleading 

statement.
28

 

 

In Global Crossing,
29

 a federal district court determined that Arthur Andersen, an auditor whose 

role was known to investors could be liable for statements made by Global Crossing that AA 

reviewed and approved but were not publicly attributable to it. 

     Courts that apply the Global Crossing test analyze the relationship between the defendant and 

the entity or individual issuing the allegedly misleading statement to ascertain whether the 

statement was attributable to the defendant.  The Global Crossing test changes the bright line test 

into a subjective analysis about the investing public‟s perception of the auditor‟s role in its 

client‟s activities.   

4.  The Substantial Participation Test 

     The broadest standard for the imposition of liability on secondary actors is the Ninth  

Circuit‟s substantial participation test.  In In re Software Toolworks Inc. Litig.,
30

 Software 

Toolworks, a maker of PC and video game software, made a secondary public offering of 

common stock at $18.50 per share.  Three months after the offering, Software Toolworks issued 

a press release announcing substantial losses and the share price declined to $2.38.  Investors 

filed a class action lawsuit against Toolworks, Deloitte and Touche (D & T), and an investment 

banking firm alleging violations of Rule 10b-5. The Ninth Circuit imposed liability on D&T for 

falsehoods contained in two letters submitted by its client to the SEC because the accounting 

firm had “played a significant role in drafting and editing” the letters.   

     Under the substantial participation rule, the secondary actor need not make misleading 

statements, but merely “substantially participate” or be “intricately involved” in their 

preparation.  This test does not require that the accountant sign the document containing the 

misrepresentation, distribute the misrepresentation to investors, or otherwise be identified to 

investors (Kuhne, 2003).  Under this standard, the theory of liability is not based on the 

identified author of a deceptive statement but on the accountant‟s knowing participation in the 

preparation of material misrepresentations that are publicly disclosed.  The substantial 
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participation rule requires that the plaintiff prove he or she relied on the misrepresentation 

regardless of whether there is attribution to a specific speaker (Cosenza, 2008). 

     The substantial participation test has been criticized for not providing a gauge for what type 

of participation is sufficient to impose liability.  The standard may have the effect of placing 

liability on secondary actors having small roles.  Accountants may be reluctant to audit clients 

they fear are at risk for making a fraudulent misrepresentation or omission.  Investors and others 

would be the ones who pay the price for increased accountants‟ fees (Wynne, 2000).  

5. The Creator or Co-Author Test 

     The most recent legal standard to emerge is the creation test.  This standard stresses  

the defendant‟s conduct in authoring or creating the fraudulent statement rather than whether the 

statement was publicly attributed to the defendant (Schanbaum, 2007).  This SEC-derived 

standard suggests that a secondary actor is primarily liable when that person “acting alone or 

with others, creates a misrepresentation ….”
31

  Primary liability can attach to a secondary actor 

even when he or she did not sign a document containing misstatements, disseminate the 

misrepresentations, or even be identified in the document containing the misrepresentation 

(Caskey, 2006).  The co-author test falls between the Anixter and the substantial participation 

tests. 

     Under the SEC‟s co-author test, a plaintiff must show:  (1) that the secondary actor knew (or 

was reckless in not knowing) that the statement would be relied on by investors; (2) that the 

secondary actor was aware (or reckless in not being aware) of the material misstatement; (3) that 

the secondary actor played such a significant role in the creation of the misrepresentation that he 

or she could fairly be characterized as the author or co-author of the misrepresentation; and (4) 

that the other requirements for primary liability have been satisfied (Cosenza, 2008).  This 

standard was used by the Southern District of Texas in the Enron securities litigation.
32

   

Policy Considerations 

     The SEC has put forth two policy objectives as the underlying rationale for securities 

litigation:  compensating injured investors and deterring violations of the securities laws.
33

  

However, these objectives differ from the policy objectives articulated by the Supreme Court in 
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Denver, 511 U.S. 164 (1994), 1993 WL 13006275. 
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Central Bank:  predictability of outcomes and deterrence of frivolous lawsuits.  Regardless of 

public policy objectives, however, any legitimate test for primary liability of secondary actors 

should meet the goals of the securities laws as stated by Congress: enhance market integrity and 

investor confidence (Senate Report, 1934). The Supreme Court should examine the advantages 

and disadvantages of each one of the five tests.     

     The bright line rule provides a high degree of predictability to accountants and other 

secondary actors.  Another advantage of this test is that it restricts frivolous litigation against 

accountants, lawyers, and investment bankers.  But the opponents of this standard assert that the 

test undermines the goals of the federal securities laws by limiting or preventing recovery from 

those involved in the perpetration of fraud schemes.  Accordingly, the bright line standard may 

actually encourage fraudulent behavior by creating a “safe harbor” for scheming secondary 

actors who keep their names off documents and unassociated with public statements (Caskey, 

2006). 

     Although less restrictive than the bright line test, the Anixter standard may also undermine the 

goal of allowing full recovery from those actors who were involved in fraud perpetration 

(Caskey, 2006).  The test requires that an accountant or other secondary actor make a misleading 

statement that he or she knows or should know may reach potential investors.  The Anixter test 

also lacks clarity because it leaves the word “make” undefined.  The Anixter test does promote 

market integrity since it does not require attribution to an identified secondary actor.  This test 

does not encourage fraudulent conduct as does the bright line rule.   

     The Global Crossing test requires a court to analyze investors‟ perceptions of the auditor‟s 

role in client activities.  The case-by-case subjective analysis does not stymie the policy of 

allowing recovery from those who perpetrate fraud.  Market integrity is thus preserved.  

Arguably, however, a case-by-case basis approach does not promote predictability and judicial 

efficiency. 

     Various legal commentators argue that the substantial participation rule promotes accurate 

disclosure and discourages secondary actors from participation in fraudulent behavior (Haskins, 

2003).  Accountants and other secondary actors have reason to closely scrutinize clients‟ public 

filings before releasing them.  On the other hand, this test may be overbroad and risks 

discouraging accountants and other professionals from providing quality advice to clients.  If 
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accountants and others are unclear as to what activities may result in liability, then a chilling 

effect exists in their market participation with a concomitant decline in information quality 

(Wynne, 2000).  The substantial participation standard increases the probability of frivolous 

lawsuits against accountants and others, which, at the least, requires such defendants to spend 

excessive sums on litigation (Kuhne, 2003). 

     Finally, the creator/co-author standard does not permit secondary actors to eschew liability by 

not being identified to investors (Black, 2006).  The test ensures that injured investors with 

legitimate claims will be compensated regardless of whether the misstatement is publicly 

attributed to the fraudster (Haskins, 2003).  The creator test has been criticized, however, as not 

offering sufficient predictability to professionals and failing to account for the realities of the 

disclosure process (Cosenza, 2008). 

     Common sense dictates that market integrity and investor confidence are facilitated by 

imposition of liability on those who are responsible for misleading public statements.  Investors 

understand and expect that professionals such as accountants and lawyers are involved in the 

creation and preparation of public statements.  If a stock price is adversely affected by a material 

misstatement it is because of the misstatement not because the name of the creator or preparer is 

attributed to the statement.  Even when the attorney‟s or accountant‟s name is unknown, the 

market reflects investors‟ assumptions that professionals were involved in the preparation of 

public statements (Fischel, 1989; Caskey, 2006).
34

    

Conclusion 

     Since the Central Bank decision in 1994, five distinct legal criteria have developed to 

determine whether accountants and other secondary actors can be primarily liable under Rule 

10b-5(b).  These five legal approaches are described as the bright line test, Anixter test, Global 

Crossing rule, substantial participation standard, and the creator/co-author rule.  These various 

legal standards can lead to different outcomes under the same set of facts.  The Central Bank of 

Denver ruling and application of different legal tests since 1994 have created a high level of legal 

                                                           
34

 Empirical studies on the semi-strong version of the efficient market hypothesis indicate that market prices are 

likely to impound information about securities.  It defies established research and common sense that investor 

reliance is based mostly on the actor whose name is attached to a public statement rather than the statement itself 

(Fischel, 1989; Caskey, 2006). 
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uncertainty in securities fraud cases.  Knowledge of the various legal rules allows accountants, 

auditors, lawyers, investment bankers, and other secondary actors to make more informed 

assessments of liability exposure.  Accurate and current assessments of liability exposure are 

important because of the significant number of securities fraud lawsuits filed by private plaintiffs 

and regulators and the large damage claims paid and mean settlements in such lawsuits.  

Moreover, securities fraud cases involving accounting allegations are resolved with larger 

settlements than those not involving accounting allegations.  
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APPENDIX 

 

Case Law 

 Reported federal circuit and district court decisions were researched using two different 

approaches.  First, the Lexis-Nexis legal database was searched using the search terms “rule 10b-

5 and secondary actor primary liability,” “rule 10b-5 and primary liability,” and “rule 10b-5 and 

accountant liability.”  WestLaw was researched using the same keyword terms.   

 Any court case cited in this study was also “shepardized” to determine whether any legal 

principle relevant to primary liability of secondary actors for federal securities fraud has been 

overruled or changed. 

 

Liability Continuum Index 

 The relevant court cases on the primary liability of secondary actors were reviewed 

independently by two business law professors and one of the authors.  Using the liability 

continuum index (a continuous 9-point scale), each reviewer assigned an index score to each 

relevant case.  Any discrepancies in index scores were discussed and reconciled among the 

reviewers.  The indexing scheme is subjective and is not intended to represent a definitive legal 

categorization. 
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Table 1. Legal Standards for Secondary Actor Primary Liability  

Under Rule 10b-5(b) 

 

Legal Standard         Description 

 
Bright Line Test 

 
An accountant or other secondary actor can be primarily liable for a misrepresentation 
only if he or she signed the document (e.g., SEC filing or earnings press release) 
containing the misrepresentation, is named in the document, or is otherwise identified to 
investors at the time of the misrepresentation’s dissemination to the public. Wright v. 
Ernst & Young, 152 F. 3d 169 (2

nd
 Cir. 1998). This is the strictest standard (i.e., the 

toughest standard to meet to hold an accountant or other secondary actor primarily 
liable.  

 
Anixter Test 

 
Under this legal test, for an accountant’s misrepresentation to be actionable as a primary 
violation, there must be a showing that he knew or should have known that his 
representation would be communicated to potential investors. This standard does not 
mandate that the statement be attributable to the accountant at the time of 
dissemination. This test emphasizes whether the investor relied upon the statement. 
Anixter v. Home-Stake Production Co., 77 F 3d 147 (10

th
 Cir. 1996).  

 
Global Crossing 
Test 

 
This test requires that attribution of a statement to an accountant or other secondary 
actor be made on a case-by-case basis. Any attribution determination must consider 
whether interested investors would attribute to the defendant a substantial role in 
preparing or approving an allegedly misleading statement. In re Global Crossing Ltd. 
Sec. Litig., 2008 U.S. Dist. Lexis 5459 (S.D. N.Y. Jan 24, 2008).  

 
Substantial  
Participation Test 

 
Under this standard, the accountant or other secondary actor need not make misleading 
statements, but merely “substantially participate” or be “intricately involved” in their 
preparation. This test does not require that the accountant sign the document containing 
the misrepresentation, distribute the misrepresentation to investors, or otherwise be 
identified to investors. The plaintiff must prove he or she relied on the misrepresentation 
regardless of whether there is attribution to a specific speaker.  
In re Software Toolworks Inc. Litig., 50 F. 3d 615 (9

th
 Cir. 1994). 

 
Creator or Co-
Author Test 

 
Under this test, a plaintiff must show: (1) that the accountant or secondary actor knew  
(or was reckless in not knowing) that the statement would be relied on by investors; (2) 
that the secondary actor was aware (or reckless in not being aware) of the material 
misstatement; (3) that the accountant or other secondary actor played such a significant 
role in the creation of the misrepresentation that he or she could be characterized as the 
author or co-author of the misrepresentation; and (4) that the other requirements for 
primary liability have been met. 
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Table 2.  State-by-State Listing of 10b-5 Liability Standard 

 

State 
 

Liability Index Authority for Liability Index 

Alabama 11998-2000: 1 

  2001-2009: 1   

Ziemba v. Cascade, International, Inc., 
256 F.3d 1194 (11th Cir. 2001). 

Alaska 1998-2009: 9 In re Software Tool Works Inc. Litigation,  
50 F.3d 615 (9th Cir. 1994). 

Arizona 1998-2009: 9 In re Software Tool Works Inc. Litigation, 
50 F.3d 615 (9th Cir. 1994). 

Arkansas 1998-2009: -- No Arkansas federal district court decision or 8th Circuit 
decision during the relevant period. 

California  
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d615 (9th Cir. 
1994). 

Colorado 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 1215 (10th Cir. 
1996). 

Connecticut 1998-2009: 1 Wright v. Ernst & Young, 152 F.3d 169 (2nd Cir. 1998). 

Delaware 
 

11998-2001: -- 
  2002-2009: 1  

In re Ikon Office Solutions Inc., 277 F.3d 658 (3rd Cir. 2002). 

Florida 
 

11998-2000: -- 
  2001-2009: 1 

Ziemba v. Cascade International, Inc., 256 F.3d 1194 (11th 
Cir. 2001). 

Georgia 11998-2000: 9 
  2001-2009: 1 

Carley Capital Group v. Deloitte & Touche, LLP, 27 F.Supp. 
2d 1324 (N.D. Ga. 1998); Ziemba v. Cascade International, 
Inc., 256 F.3d 1194 (11th Cir. 2001). 

Hawaii 
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d 615 (9th Cir. 
1994). 

Idaho 
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d 615 (9th Cir. 
1994). 

Illinois 
 

1998-2001: 9 
2003-2009: 3 

Cashman v. Coopers & Lybrand, 877 F. Supp. 425 (N.D. Ill. 
1995); Wafra Leasing Corp. v. Prime Capital Corp., 192 F. 
Supp. 2d 852 (N.D. Ill. 2002). 

Indiana 
 

11998-2009: -- No Indiana federal district court decision or 7th Circuit decision 
during the relevant period. 

 
Iowa 

 
1998-2009: -- 

No Iowa federal district court decision or 8th Circuit decision 
during the relevant period. 

Kansas 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 612 (8th Cir. 
 1996). 

Kentucky 11998-2003: -- 
  2004-2009: 3 

Fidel v. Farley, 392 F.3d 220 (6th Cir. 2004). 
 

Louisiana 
 

11998-2009: 1 Regents of the Univ. of Cal. v. Credit Suisse Boston, 482 F.3d 
372 (5th Cir. 2007)(in dicta). 

Maryland 
 

11998-2008: -- 
  2008-2009: 7 

Wiggins v. Janus Capital Group, Inc., 566 F.3d 111 (4th Cir. 
2008). 
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Massachusetts 
 

1998-2007: 3 
2008-2009: 1 

Van de Velde v. Coopers & Lybrand, 899 F.Supp. 731 (D. 
Mass. 1995); In re Lernout & Hauspie Securities Litigation, 
230 F.Supp. 2d 152 (D. Mass. 2002); SEC v. Tambone, 550 
F.3d 106 (1st Cir. 2008)(dicta) 

Maine 
 

11998-2007: -- 
  2008-2009: 1 

SEC v. Tambone, 550 F.3d 106 (1st Cir. 2008)(dicta). 

Michigan 
 

1998-2003: 3 
2004-2009: 3 

O’Neil v. Appel, 897 F. Supp. 995 (E.D. Mich. 1995); Fidel v. 
Farley, 392 F.3d 220 (6th Cir. 2004). 

Minnesota 
 

1998-2003:-- 
2004-2009: 3 

 In re Rural Cellular Corp., 2004 U.S. Dist. LEXIS 10577 (E.D. 
Minn. Jan. 9, 2004). 

Mississippi 11998-2006:-- 
 2007-2009: 1 

Regents of the Univ. of Cal. v. Credit Suisse Boston, 482 F.3d 
372 (5th Cir. 2007). 

Missouri 1998-2000: -- 
2001-2009: 3 

Stoneridge Investment Partners v. Charter Communications, 
Inc., 2004 U.S. Dist. LEXIS 29647 (E.D. Mo. 2001). 

Montana 1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d 615 (9th Cir. 
1994). 

Nebraska 1998-1999:-- 
1999-2009: 3 

In re Transcrypt Int’l. Sec. Litig., 1999 U.S. Dist. LEXIS 17540 
(D. Neb. 1999). 

Nevada 
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d 615 (9th Cir. 
1994). 

New 
Hampshire 

11998-2008:-- 
 2008-2009:1 

SEC v. Tambone, 550 F.3d 106 (1st Cir. 2008)(in dicta) 

New Jersey 
 

11998-2001:-- 
  2002-2009: 1 

SEC v. Lucent Technologies, Inc., 363 F.Supp.2d 708 (D.N.J. 
2005); In re Ikon Office Solutions, Inc., 277 F.3d 658 (3rd Cir. 
2002). 

New Mexico 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 1215 (10th Cir. 
1996). 

New York 
 

1998-2009: 1 Wright v. Ernst & Young, LLP, 152 F.3d 169 (2nd Cir. 1998). 

North Carolina 
 

11998-2008:-- 
  2008-2009: 3 

Wiggins) v. Janus Capital Group, Inc., 566 F.3d 111 (4th Cir. 
2008). 

North Dakota 
 

1998-2009: 1 No North Dakota federal district court or 8th Circuit court 
decision during the relevant time period. 

Ohio 
 

11998-2003: -- 
  2004-2009: 3 

Fidel v. Farley, 392 F.3d 220 (6th Cir. 2004). 

Oklahoma 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 1215 (10th Cir. 
1996). 

Oregon 
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 f.3d 615 (9th Cir. 
1994). 

Pennsylvania 
 

11998-2000:-- 
  2001-2009: 1 

Ravens v. Republic N.Y. Corp., 2002 U.S. Dist. LEXIS 12162 
(E.D. Pa. 2002); In re Ikon Office Solutions Inc., 131 
F.Supp.2d 680 (E.D. Pa. 2001); In re Ikon Office Solutions 
Inc., 277 F.3d 658 (3rd Cir. 2002). 

Rhode Island 
 

11998-2007:-- 
  2008-2009: 1 

SEC v. Tambone, 550 F.3d 106 (1st Cir. 2008)(in dicta). 

South Carolina 
 

1998-2008: -- 
 2009: 3 

Wiggins v. Janus Capital Group Inc., 566 F.3d 111 (4th Cir. 
2009). 
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South Dakota  
 

1998-2009: -- No South Dakota federal district court or 8th Circuit court 
decision during the relevant period. 

Tennessee 
 

11998-2003:  
  2004-2009: 3 

Fidel v. Farley, 392 F.3d 220 (6th Cir. 2004). 

Texas 
 

11998-1999: -- 
  1999-2006: 9 
  2007-2009: 1 

McNamara v. Bre-X Minerals, Ltd., 57 F.Supp.2d 396 (E.D. 
Tex. 1999); Regents of the Univ. of Cal. v. Credit Suisse 
Boston, 482 F.3d 372 (5th Cir. 2007)(in dicta). 

Utah 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 1215 (10th Cir. 
1996). 

Vermont 
 

1998-2009: 1 Wright v. Ernst & Young, 152 F.3d 169 (2nd Cir. 1998). 

Virginia 
 

11998-2008:-- 
  2009: 7 

Wiggins v. Janus Capital Group Inc., 566 F.3d 111 (4th Cir. 
2008). 

Washington 
 

1998-2009: 9 In re Software Tool Works Inc. Litigation, 50 F.3d 615 (9th Cir. 
1994). 

West Virginia 
 

11998-2008:-- 
  2007-2009: 7 

Wiggins v. Janus Capital Group Inc., 566 F.3d 111 (4th Cir. 
2008). 

Wisconsin 
 

11998-2000: 1 
  2001-2009: 1 

Great Neck Capital Appreciation Inv.P’ship, L.P. v. 
PricewaterhouseCooopers, LLP, 137 F.Supp.2d 1114 (E.D. 
Wisc. 2001). 

Wyoming 
 

1998-2009: 3 Anixter v. Homestake Production Co., 77 F.3d 1215 (10th Cir. 
1996). 

 

1
 Neither the Circuit Court of Appeal nor any district court in which this state lies had a direct court ruling 

on Rule 10b-5(b) for all or a part of the sample period (1998-2009).  If a single district court within a state 

ruled on the question of which Rule 10b-5(b) standard applied then we subsume the entire state into the 

relevant category or index.  States were also categorized using case law to determine which liability 

standard would have applied. 
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Table 3—Legal Outcomes Under the Five Legal Standards for  

Primary Violation of Rule 10b-5(b) 

 

Case Facts:  Burlington & Case, CPAs, was the external auditor for Office Products 
and Services, Inc. (OPS).  Allegedly, Burlington & Case orally approved OPS’ materially 
false and misleading financial statements that OPS disseminated to the public in an 
April 30, 2009 press release.  Plaintiffs were a group of investors who bought OPS 
common stock between the April 30, 2009 press release and a statement dated June 
28, 2009 disavowing the financial statements in that press release.  Burlington & Case 
issued standard unqualified opinions for the years ended December 31, 2006 and 2007.  
In June, 2009, Burlington & Case updated the Dec. 31, 2008 audit opinion for inclusion 
in OPS’ initial public offering prospectus, which included a statement of OPS’ first 
quarter earnings for 2009.  The April 30 press release stated that the first-quarter 2009 
statements were unaudited and no mention was made of Burlington & Case.  Later in 
2009, OPS announced that it was restating its 2008 results from a profit of $2.2 million 
to a loss of $300,000.  OPS’ stock lost one-third of its value. 

 

Legal Standard     Legal Outcome 

Bright line rule     Case dismissed 

 

Anixter test      Case most likely dismissed 

 

Global Crossing test    Case most likely dismissed 

 

Creator or co-author test    Burlington & Case, CPAs most likely 

       liable as a primary violator of §10b. 

 

 

Substantial participation rule   Burlington & Case, CPAs held liable as  

       a primary violator of §10b.  
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Figure 1 

LIABILITY CONTINUUM FOR RULE 10b – 5 (b) 
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