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QUESTION PRESENTED

To what extent do state statutes regulating rental agreements preempt local ordinances
prohibiting or restricting no-cause termination of periodic tenancies?

BRIEF ANSWER

Under current precedent, the Oregon Landlord Tenant Act, ORS Chapter 90, does not
expressly preempt all local regulation of rental agreements. However, local enactments
prohibiting the use of no-cause terminations would be preempted by state law.

ANALYSIS

A. Preemption Framework

Under the Oregon Constitution, municipalities exist as o'home rule" jurisdictions
empowered to form and control their own governments. Article XI, section 2, of the Oregon
Constitution provilles, "The Legislative Assembly shall not enact, amend or repeal any charter or
act of incorporation for any municipality, city or town. The legal voters of every city and town
are hereby granted power to enact and amend their municipal charter, subject to the Constitution
and criminal laws of the State of Oregon * * *." In addition, Article IV, section l(5), states,
"The initiative and referendum powers {' {< 'È are further reserved to the qualified voters of each
municipality and district as to all local, special and municipal legislation of every character in or
for their municipality or district." The pu1pose of these provisions is "to allow the people of the
locality to decide upon the organizatíon of their government and the scope of its powers under its
charter without having to obtain statutory authorization from the legislature * * {'." City of
La Grande v. Public Employees Retirement 8d.,287 Or 137 , 142, 576 P2d 1204 (1978), af'd on
reh' g, 284 Or 173, 586 P2d 7 65 (1978).

Yet, although cities have independent authority to legislate, o'[w]hen a local enactment is
found incompatible with a state law in arl area of substantive policy, the state law will displace
the localrule." La Grande,2Sl Or atl49. InLa Grande,the Oregon Supreme Court laid out
the framework used to determine the validity of a local enactment that potentially conflicts with
state law. Assuming that the municipal govemment enacted the ordinance in accordance with
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the requirements of local law, the court must first determine whether the state statute addresses
oothe structure and procedures of local agencies" or whether it is o'a general law addressed
primarily to substantive social, economic, or other regulatory objectives of the state * * *." Id. at
156. Statutes in the former category impinge on the constitutionally-protected powers of cities
and may only preempt local laws if the statute is'Justified by a need to safeguard the interests of
persons or entities affected by the procedures of local govemment." Id.i see also City of
Roseburg v. Roseburg City Firefighters, Local No. 1489, 292 Or 266,282-85,639 P2d90 (1981)
(noting statute safeguarded interests of both public and public employees).

However, substantive social, economic, and regulatory statutes may preempt
incompatible local enactments. "In such cases, the first inquiry must be whether the localrule in
truth is incompatible with the [state] legislative policy, either because both cannot operate
concurrently or because the legislature meant its law to be exclusive." Id. at 14849. Although
courts should oointerpret local enactments, if possible, to be intended to function consistently with
state laws," local enactments must yield if they are incompatible with state law. Id. at 148.

Even if a state and local law could operate concurrently, the local law will still be
preempted "where the text, context, and legislative history of the statute unambiguously
expresses an intention to preclude local governments from regulating in the same area as that
governed by the statute." Rogue Valley Sewer Servs. v. City of Phoenix,357 Or 437,450-51
(2015). The legislature may express its unambiguous intent without oousing the word opreempt'

itself if it uses o'equally clear terms," such as oono local authority shall enact any ordinances,
rules or regulations in conflict with the provisions hereof." Id. (quoting ORS 461.030(1).
Where statutes unambiguously preempt local enactments, "a naffowing construction of state law
to avoid preemptive effect is not permissible ." Homebuilders Ass'n of Metropolitan Portland v.
Metro,250 Or App 437,443 Q0l2). Instead, the application of the statute to a particular local
enactment "is a question of statutory construction resolved by resort to the familiar methodology
set forth in State v. Gaines,346 Or 160,l7l (2009)." 1d. When interpreting a statute under this
methodology, courts begin by examining the text and context of the statute and then consider any
legislative history proffered by the parties. State v. Gaines,346 Or 160,171-72 (2009). "If the
legislature's intent remains unclear after examining text, context, and legislative history, the
court may resort to general maxims of statutory construction to aid in resolving the remaining
uncertainty." Id.

B. No-Cause Termination Statutes

ORS 90.427 establishes the general procedures goveming no-cause terminations of
periodic tenancies. This statute provides that week-to-week tenancies may be terminated by
either party with 10 days' notice and month-to-month tenancies may be terminated with 30 days'
notice during the first year of occupancy, and with 60 days' notice thereafter. ORS 90.427(2)-
(3). In either case, the written notice ooneed not state a reason for the termination." ORS
90.427(8)(a). Sixty days' notice is also required to terminate a month-to-month tenancy
following the expiration of a fixed-term tenancy with a term of at least one year. ORS 90.427(4).
However, only 30 days' notice is required to terminate a month-to-month tenancy when the
rental unit is sold to be used as the buyer's primary residence, even if the 60-day notice period
would otherwise apply. ORS 90.427(5)
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Different requirements apply to no-cause termination of rented space for manufactured
dwellings or floating homes owned by the tenant. ,See ORS 90.427(9). If the space is not in a
oofacility,"-umanufactured dwelling park or floating home moorage-then the landlord may
terminate the rental agreement without cause upon 180 days' notice. ORS 90.429. If the rented
space is in a facility, then no-cause terminations are not permitted. See ORS 90.630
(enumerating permitted causes for termination). "Recreational vehicles" are distinct from
"manufactured dwellings" and space rented for recreational vehicles falls under the standard
termination provision. See ORS 90.100 (defining terms).

Additional rules regarding termination apply to rental agreements in other situations, such
as rental properties qualified as ooDrug and Alcohol Free Housing" or for tenants or rental units
participating in federal subsidy programs.

C. Preemption of Local Restrictions on No-Cause Terminations

ORS 90.115 provides, ooThis chapter applies to, regulates and determines rights,
obligations and remedies under a rental agreement, wherever made, for a dwelling unit located
within this state." As indicated by this statement of purpose, the statutes in ORS Chapter 90 are
general laws addressed to substantive economic and regulatory objectives of the state, rather than
the internal workings of local governments. However, the Oregon Court of Appeals has held
that this statement does not constitute anunambiguous expÍession of the legislature's intent to
preempt local enactments; instead it oomerely states the territorial scope of the Residential
Landlord and Tenant Act + * *." Thunderbird Mobile Club, LLC v. City of Wilsonville,234 Or
App 457,473,228 P3d 650 (2010), rev den,348 Or 524 (2010).

Accordingly, local enactments are only preempted by ORS Chapter 90 if they'oboth
cannotoperateconcurrently." LaGrande,281 Or at148-49. Forexample,inRoseburgv.
Roseburg City Firefighters,the Oregon Supreme Court held that the state Public Employee
Collective Bargaining Act (PECBA) preempted Roseburg's collective bargaining ordinances
because the two systems contained conflicting dispute resolution mechanisms.292 Or at279-82,
It was not possible to participate in the binding arbitration required by state statute and also
resolve the dispute through the procedures required by ordinance. Id.

By contrast , in Thunderbird, the court emphasized that local enactments that merely
supplement state regulations will generally not be preempted. 234 Or App at474 ("[W]e
conclude that the city's ordinances are not implicitly preempted as incompatible with state law
because the ordinances impose greater requirements on owners of mobile home parks than
mandated by the Residential Landlord and Tenant Act."). Thunderbird involved a challenge to a
local enactment restricting the conversion of mobile home parks to altemative uses by requiring
the park owner to first obtain a permit, file a "closure impact report" and a relocation plan, and
pay reasonable relocation costs for displaced tenants. Id. at 461-62. The local ordinances
permitted landlords to seek an exemption from the requirements and also stated that the
ordinances were to oobe construed as not to conflict with state law, and shall be applied in a
manner such that the provisions and state law operate concurrently)' Id. The plaintiff argued that
these obligations were preempted by state law because they went beyond the notice requirements
established in ORS Chapter 90. Id. at 473-75. The court rejected this contention because it was
possible to comply with both sets of requirements concurrently. Id. ("Here, the provision of any
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tenant displacement benefits required by the city ordinances still allows compliance with the
less-generous requirements of the Residential Landlord and Tenant Act and both policies can
operate concurrently. ").

Similarly, State, By & Through Haley v. City of Troutdaleheldthat amunicipal building
code requiring "double wall" construction was not preempted by state law requiring oosingle

wall" construction. 281 Or 203,205,211,576P2d 1238 (1978). The court noted that the state
described its requirements as "'basic' uniform standards for oreasonable' safeguards for health,
safety, welfare, and comfort. Consistent with this view of the state code as merely 'basic,' the
Director himself described the state regulations he promulgated as being ominimum safety
standards."' Id. at2l0. h was therefore permissible for the city to build upon the minimum
requirements set by the state code.

1. Local prohibitions on no-cause terminations are preempted.

Unlike Thunderbird and Haley, however, a local prohibition of no-cause terminations
cannot operate concurrently with state law. State law expressly authorizes no-cause termination
of most periodic rental agreements after providing the requisite amount of notice to the tenant.
See ORS 90.427. Landlords cannot exercise their rights in accordance with state law if a local
ordinance bans no-cause terminations. The outcome of Thunderbird would surely have been
different if the local govemment had sought to ban mobile home park conversions rather than to
add supplemental procedural requirements. lnThunderbirdthe ordinance expressly avoided
creating a conflict with state law and it permiued exemptions where the rules would be unduly
burdensome, preventing the rules from functioning as a de facto prohibition on mobile home
park conversions. Just as it was impossible in Roseburg to simultaneously comply with two
different dispute resolution processes, so too would it be impossible to follow the statutory no-
cause termination procedures without violating a local ban on such terminations.

Other restrictions of no-cause terminations may be incompatible with
state law.

2.

By extension, stringent local regulations of no-cause terminations may also be preempted
if they approach the effect of a prohibition. For example, local ordinances creating extended
notice periods for no-cause terminations raise difficult questions about the scope of preemption.
The 30 or 60-day notice periods in ORS 90.427 might operate concurrently with longer notice
periods established by local ordinance. Yet, a sufficiently lengthy local notice requirement
would approximate the effect of preventing no-cause terminations altogether. A local ordinance
requiring one year's notice for no-cause terminations would no longer supplement, rather than
conflict with, the state's 30-day notice period. Thus, supplemental local regulations may
undermine----or even nulli$-the purpose of the state regulations they are ostensibly intended to
buttress. This is especially true for ORS Chapter 90, which does not provide "minimum safety
standards," but instead balances the competing interests of property o\ilners and renters.
Although Thunderbird recognizes that local governments may impose some additional
restrictions on the rights of landlords, that case does not stand for the proposition that rights
established by statute may be abolished by ordinance.
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Unfortunately, it is difficult to draw a line between permissible local extensions of state
regulations and excessive local regulations that begin to conflict with the operation of state law.
The Portland City Council recently struggled do so when considering whether state law would
preempt an extended no-cause termination notice period. ,See Appendix. During an October 7,
2015 work session, the city council discussed the legality of the proposed 90-day notice period
with a representative from the City Attorney's office. After Commissioner Fritz proposed
further extending the notice period to 120 days, Commissioner Saltzman-the ordinance's
sponsor-wamed that "a9}-day notice is defensible and potentially legal, whereas 120 day * * *'

veers toward preemption." The deputy city attorney agreed, stating:

Whatever the city does with regard to this code amendment needs
to be able to exist alongside the Landlord-Tenant Act * * * so 90
days is sort of a reasonable amount of time that does not start to
feel like it's foreclosing a right that the landlord otherwise has
under the act, because the landlord does have the right under the
act to, to terminate without cause, and so we start to get into longer
periods of time. It starts to just sort of edge towards the risk that
we are foreclosing a right that's otherwise required-allowed-
under the state statute, which we cannot run afoul of.

As this exchange demonstrates, current precedent suggests caution to municipal
govemments when regulations fall into the gray area between the clearly incompatible
ordinances struck down in Roseburg and the clearly compatible standards upheld in Haley.
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