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UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

PORTLAND DIVISION 

 

JERMAINE E. ROBINSON, 
 

Plaintiff,  
 

v. 
 
WILLIAM BLOOD, in his individual capacity; 
BRIAN WILBER, in his individual capacity; 
and CITY OF HILLSBORO, 
 

Defendants. 

  
 
 
Case No. 3:14-CV-00903-ST 
 
FINDINGS AND 
RECOMMENDATION 

 

STEWART, Magistrate Judge: 

INTRODUCTION 

 Plaintiff, Jermaine E. Robinson (“Robinson”), filed this action on June 5, 2014, alleging 

claims against the City of Hillsboro (“Hillsboro”) and two Hillsboro police officers, William 

Blood (“Blood”) and Brian Wilber (“Wilber”).  Robinson’s claims stem from his encounter with 

the officers on June 15, 2012.  In that encounter, the officers stopped and eventually arrested 

Robinson who was riding a bicycle near his residence at approximately 10 p.m.  Robinson 

alleges claims for:  (1) excessive force and unreasonable seizure in violation of the Fourth 
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Amendment (First Claim) against all defendants;1 (2) false arrest and violation of his right to 

substantive due process in violation of the Fourth and Fourteen Amendments (Second Claim) 

against both Blood and Wilbur (Count 1) and against Hillsboro (Count 2); (3) violation of his 

right to equal protection (Third Claim) against both Blood (Count 1) and against Hillsboro 

(Count 2); (4) racial discrimination in violation of 42 USC § 1981 (Fourth Claim) against Blood; 

(5) assault (Fifth Claim) against all defendants; and (6) battery (Sixth Claim) against all 

defendants.   

 Defendants have filed a Motion for Summary Judgment (docket #17) against each of 

Robinson’s claims.  In response, Robinson has agreed to dismiss:  (1) the Second, Third, and 

Fourth Claims; (2) all punitive damages claims against Wilber; and (3) the Fifth and Sixth 

Claims against Blood and Wilber.  Rogoway Decl., Ex. 17; Plaintiff’s Opposition to Defendants’ 

Motion for Summary Judgment (docket #24), pp. 1-2.  As to the remaining claims,  

defendants’ request for summary judgment should be:  (1) granted against the First Claim insofar 

as it is premised on a theory of arrest without probable cause and otherwise denied; and 

(2) denied against the Fifth and Sixth Claims against Hillsboro.   

STANDARDS 

Summary judgment may be granted if “no genuine issue” exists regarding any material 

fact and “the moving party is entitled to judgment as a matter of law.”  FRCP 56(c).  The moving 

party must show an absence of an issue of material fact.  Celotex Corp. v. Catrett, 477 US 317, 

323 (1986).  Once the moving party does so, the nonmoving party must “go beyond the 
                                                 
1  Neither the title nor the body of the paragraphs setting forth the First Claim expressly indicate that Robinson is pursuing a 
claim for a seizure without probable cause, nor do they expressly indicate that Robinson is pursuing a Fourth Amendment claim 
of any kind against Hillsboro.  Complaint, ¶¶ 28-33.  However, the First Claim incorporates the preceding paragraphs of the 
pleadings by reference.   Id, ¶ 27.  Those paragraphs discuss such additional theories.   Id, ¶¶ 3 (Hillsboro violated § 1983 and is 
liable through establishing a pattern or policy of civil rights violations), 11 (same), 23 (§ 1983 claims include “excessive force 
resulting in substantial injury; and unreasonable seizure/detainment lacking in probable cause”).  Because the pleadings arguably 
encompass Hillsboro as a defendant on both theories of Fourth Amendment violations and because the parties so assume in their 
briefing, this court will analyze both the allegedly unlawful seizure and the allegedly excessive force aspects against both the 
individual officers and Hillsboro.   
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pleadings” and designate specific facts showing a “genuine issue for trial.”  Id at 324, citing 

FRCP 56(e).  The court does “not weigh the evidence or determine the truth of the matter, but 

only determines whether there is a genuine issue for trial.”  Balint v. Carson City, Nev., 180 F3d 

1047, 1054 (9th Cir 1999) (citation omitted).  A “‘scintilla of evidence,’ or evidence that is 

‘merely colorable’ or ‘not significantly probative,’” does not present a genuine issue of material 

fact.  United Steelworkers of Am. v. Phelps Dodge Corp., 865 F2d 1539, 1542 (9th Cir 1989), 

quoting Anderson v. Liberty Lobby, Inc., 477 US 242, 249-50, 252 (1986).  The substantive law 

governing a claim or defense determines whether a fact is material.  Addisu v. Fred Meyer, Inc., 

198 F3d 1130, 1134 (9th Cir 2000) (citation omitted).  The court must view the inferences drawn 

from the facts “in the light most favorable to the non-moving party.”  Bravo v. City of Santa 

Maria, 665 F3d 1076, 1083 (9th Cir 2011) (citations omitted). 

UNDISPUTED FACTS 

 Many of the factual details of the events leading up to the arrest and issuance of citations 

against Robinson are disputed.  At the summary judgment stage, however, Robinson is entitled 

to the benefit of every inference reasonably drawn from the facts in his favor.  This rule applies 

equally when the issue raised is whether the officers are entitled to qualified immunity from 

constitutional claims.  As explained by the Supreme Court, when deciding requests for summary 

judgment based on qualified immunity:   

[C]ourts may not resolve genuine disputes of fact in favor of the 
party seeking summary judgment.  This is not a rule specific to 
qualified immunity; it is simply an application of the more general 
rule that a “judge’s function” at summary judgment is not “to 
weigh the evidence and determine the truth of the matter but to 
determine whether there is a genuine issue for trial.” 
 

Tolan v. Cotton, 134 S Ct 1861, 1866 (2014), quoting Anderson, 477 US at 249  (remaining 

citations omitted).   
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 Thus, the following facts are recited in the light most favorable to Robinson.2   

 Robinson was born in Atlanta, Georgia, is African-American, and stands approximately 

5’9” tall with a muscular build.  Robinson Depo., p. 70.  He lives in Hillsboro, Oregon, with his 

wife, Vivian Robinson, in a home they purchased in 2006.  Vivian Robinson Decl., ¶ 2.  The 

Robinsons have a matching set of mountain bicycles that they regularly ride together in the 

evenings.  Id.  On the evening of June 15, 2012, Robinson set out on a bicycle ride by himself as 

his wife was too tired to accompany him.  Id, ¶ 4.  He was wearing a tank top and short pants 

without pockets.  Warren Decl., Ex. 2 (Robinson trial testimony), p. 20; Rogoway Decl., Ex. 5 

(Blood trial testimony), p. 10.   

 Shortly after 10:00 p.m., Robinson was riding his bicycle eastbound (against traffic) on 

the sidewalk on the north side of Tualatin Valley (“TV”) Highway.  Robinson Depo., pp. 49, 56.  

His bicycle did not have a headlight.  Id, pp. 49, 58-59.  Robinson stopped for a red traffic light 

when he reached the intersection of TV Highway and SE 13th Avenue.  Robinson Decl., ¶ 1.  

When the traffic signal turned green, Robinson started across SE 13th Avenue in the pedestrian 

crosswalk.3  Id. 

 Blood was on patrol in a marked patrol vehicle, traveling westbound on TV Highway in 

the right lane.  Blood Decl., ¶¶ 2-3.  His patrol car was the first vehicle in line at the red light at 

the intersection of TV Highway and SE 13th Avenue as Robinson approached the intersection.  

Id, Ex. 1, p. 2.  Kristi Allen (“Allen”), a private citizen, was in the patrol car with Blood on a 

                                                 
2  Defendants request judicial notice of an HPD Incident Report dating from 2006 and referring to a non-criminal violation 
involving Robinson.  Warren Decl., ¶ 5 & Ex. 4.  Robinson objects to consideration of that exhibit.  Because defendants’ motion 
may be resolved without consideration of this disputed exhibit, this court declines to consider it. 
 
3  Robinson and Blood dispute whether Robinson crossed SE 13th Avenue against a red light (and against a pedestrian stop sign).  
Robinson asserts he waited for the traffic light to change to green (Robinson Decl., ¶ 1), while Blood asserts that Robinson 
started across the intersection in the crosswalk (rather than an adjacent bicycle lane) while the traffic signal was still red (Blood 
Decl., ¶ 3).  Blood also asserts that Robinson’s act of crossing against the signal prompted him to initiate the traffic stop.  Allen 
Depo., p. 16.  However, as discussed below, whether or not Robinson crossed against the signal, Blood had probable cause to 
initiate the traffic stop based on other, undisputed traffic violations.     
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“ride along.”  Id, ¶ 2.  At the beginning of the ride along, Blood pointed out an emergency button 

in the patrol car, instructing Allen that she should push the emergency button if Blood was “in 

trouble.”  Allen Depo., p. 24.   

When Robinson started through the intersection in the crosswalk, Blood turned on his 

overhead emergency lights, moved his car slightly forward and to the right, stopped, and exited 

the patrol car.  Blood Decl., ¶¶ 3-4.  Allen stayed in the patrol car, observing Robinson and 

Blood from her unobstructed vantage point inside the vehicle, six or seven feet away from where 

Robinson and Blood were standing.  Warren Decl., Ex. 2, p. 8 (Allen trial testimony, p. 10); 

Allen Depo.,  p. 18.  Blood was in full uniform and wearing a police badge.  Robinson Depo., pp. 

53-54.  It was “clear” to Robinson that Blood was stopping him, so Robinson immediately 

stopped riding his bicycle.  Robinson Decl., ¶ 3.   

 Blood exited his patrol car in an “abrupt, aggressive manner and his body language was 

hostile.”  Id, ¶ 4.  From the outset of their encounter, Blood approached Robinson with 

“hostility,” causing Robinson to suspect he was being racially profiled.4  Id.  Robinson, who has 

a cousin who was tasered and killed in a police encounter, was immediately “uncomfortable and 

somewhat fearful.”  Id.  Robinson calmly asked Blood why he was being stopped.  Id, ¶ 5.  

Blood refused to answer Robinson’s question and instead began yelling at Robinson, ordering 

him to tell Blood his name and address.  Id; Robinson Depo., pp. 54, 69-71.    

Robinson and Blood quickly ended up in a verbal standoff.  Blood ordered Robinson to 

tell Blood his name and address, and Robinson responded by asking why Blood needed his name 

and why Blood had pulled him over.  Robinson Depo., p. 75; Robinson Decl., ¶ 5.  Blood asked 

                                                 
4  This description contrasts dramatically with Blood’s description, in which Blood claims that Robinson “appeared angry” from 
their first encounter and became “agitated” and uncooperative, prompting Blood to call for backup.  Blood Decl., ¶¶ 4-6.  
Robinson acknowledges that he most likely did have a disgusted or angry look on his face, because he was concerned about 
getting pulled over.  Robinson Depo., pp. 67-68.    
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Robinson for his name and address at least twice and warned Robinson that if he did not give 

Blood his name “there’s going to be a damn problem.”  Robinson Depo., pp. 69, 74-75.  

Robinson did not tell Blood his name or address, and Blood did not say why he stopped 

Robinson.5  Robinson Decl., ¶ 5.  Less than a minute after stopping Robinson, Blood requested a 

backup officer.  Rogoway Decl., Ex. 9, p. 2.   

 From the time he was a young child, Robinson was taught that, for his own safety, if he 

was ever stopped by the police, he needed to be sure that both of his hands were in view at all 

times.  Robinson Decl., ¶ 7.  As a result, he stayed straddled on his bicycle with his hands firmly 

on the handlebars.  Id.  He never attempted to pedal away or leave the scene.  Id. 

 Blood asked Robinson to step away from his bicycle.  Allen Depo., p. 19; Rogoway 

Decl., Ex. 5, p. 20 (Robinson trial testimony, p. 57).  Robinson instead remained straddled over 

his bicycle, with both feet on the ground, holding the handlebars of his bicycle.6  Robinson 

Decl., ¶ 7.  Blood grabbed Robinson’s left wrist and told him he was not free to go.7  Blood 

Decl., ¶ 7; Robinson Depo., p. 80.  Blood also requested that the cover officer he had previously 

requested “step up” his response to Blood’s location.  Blood Decl., ¶ 7.  Shortly thereafter, and 

within a minute of the initial stop, Wilber arrived on scene.  Rogoway Decl., Ex. 9, p. 2 (initial 

stop at 22:17:27 and Blood and Wilber both on scene by 22:18:22).   

 Allen heard Robinson refuse to answer Blood’s questions, saw the struggle between 

Blood and Robinson become “more physical,” and heard Blood call for backup.  Allen Depo., 

                                                 
5  Again, this description contrasts with Blood’s version of the events, in which Blood asserts that he told Robinson he stopped 
him for multiple traffic violations which could result in a citation.  Blood Decl., ¶ 6 & Ex. 1, p. 3.    
 
6  Blood avers that Robinson “stood on the pedals of the bicycle and started to leave” just before Blood grabbed his left wrist.  
Blood Decl., ¶ 7.  However, Robinson denies attempting to leave and Allen testified that Robinson’s “feet were firmly on the 
ground the whole time he was straddling the bike.”  Allen Depo., p. 25.   
 
7  Blood testified that, during this first arm grab, Robinson “tensed and told [Blood] not to touch him” but that Robinson  
“stop[ped] his efforts to pedal away.”  Blood Decl., ¶ 7.  Blood responded by asking the cover officer to “step up” his response to 
Blood’s location.  Id; Wilber Decl., ¶ 4.    
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p. 19.  Allen had bent down and was preparing to push the emergency button inside of Blood’s 

patrol car, but stopped when she saw the lights of Wilber’s patrol car in the rearview mirror.  Id, 

pp. 24-25.  When Wilber approached Robinson and Blood, he saw Blood take hold of 

Robinson’s arm.  Wilber Decl., ¶ 3.  Blood immediately told Wilber they were going “hands on,” 

indicating that they were going to take Robinson into custody.  Blood Decl., ¶ 8; Robinson 

Depo., p. 86; Wilber Decl., ¶ 4.  Blood took out a set of handcuffs and again grabbed Robinson’s 

left hand.  Blood Decl., ¶ 9.  

Robinson tensed up but kept his hands where they were, firmly holding the bicycle 

handles.  Robinson Depo., p. 185.  Wilber tried to bring Robinson’s right arm behind his back for 

handcuffing, but was unable to free Robinson’s grip from the handlebars of the bicycle.  Wilber 

Decl., ¶ 4.  Blood and Wilber then unsuccessfully attempted to take Robinson to the ground.  

Robinson Depo., pp. 86-87; Warren Decl., Ex. 2, pp. 11-14 (Allen trial testimony).  When that 

failed, Blood ordered Wilber to tase Robinson.8  Rogoway Decl., Ex. 5, p. 19 (Robinson trial 

testimony, p. 56).   

Without warning Robinson,9 Wilber activated his police department issued X26 taser, 

hitting Robinson with a five-second taser cycle.  Blood Decl., ¶ 10; Warren Decl., Ex. 1, p. 2 & 

Ex. 2, p. 26 (Robinson trial testimony, p. 222).  Robinson “buckled,” falling to the ground into a 

bark chip pile.  Rogoway Decl., Ex. 5, p. 20 (Robinson trial testimony, p. 57); Wilber Decl., ¶ 6.  

The first taser jolt “discombobulated” Robinson, rendering him unable to understand what was 

happening and unable to communicate or otherwise control his body, including his arms and 

legs.  Robinson Depo, p. 97; Robinson Decl., ¶ 8.   

                                                 
8  Wilber and Blood aver that Wilber told Blood to back off so he could deploy his taser.  Blood Decl., ¶ 10; Wilber Decl., ¶ 5.    
 
9  Wilber avers that he twice warned Robinson that he would be tased if Robinson did not put his hands behind his back.  Wilber 
Decl., ¶ 6.   
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 After the first taser cycle ended, Blood went on the ground to again attempt to handcuff 

Robinson.  Wilber Decl., ¶ 6.  Blood administered a “knee strike” to Robinson’s back in an effort 

to loosen his hands so he could handcuff Robinson.  Rogoway Decl., Ex. 6, p. 14 (Blood trial 

testimony, p. 50).  Robinson attempted to lift himself off the ground, but did not move his hands 

toward his waistband.10  Robinson Depo., p. 97.  He heard Blood command Wilber to “Hit him 

again” and was then hit with another taser round.  Id, pp. 97-98.  During the second activation of 

his taser, Wilber “somehow made contact with one of the Taser wires and effectively tased 

[him]self,” rendering Wilber unable to assist Blood.  Wilber Decl., ¶ 7.   

   After being tased a second time, Robinson “just laid there.”  Rogoway Decl., Ex. 5, p. 3 

(Allen trial testimony, p. 12).  Blood stopped trying to take Robinson into custody until 

additional officers arrived.  Blood Decl., ¶ 11.  Instead, he “simply tried to control [Robinson’s] 

hands.  Id.  Less than four minutes after Wilber’s arrival on the scene, three additional officers 

arrived.  Rogoway Decl., Ex. 9, p. 2.  Four officers using three sets of handcuffs managed to take 

Robinson into custody.  Blood Decl., ¶ 11.  The entire incident, from the initial stop until 

Robinson was detained, lasted just a few seconds more than five minutes.   

 Blood issued citations to Robinson for failing to have a bicycle headlight, failure to use a 

bicycle lane, and failure to obey a traffic control signal.  Id, ¶ 12.  Blood also charged Robinson 

with interfering with a police officer, resisting arrest, and disorderly conduct.  Id.  However, 

Robinson was arraigned only on the charge of resisting arrest.  Rogoway Decl., Ex. 12.   

                                                 
10  Both officers aver that Robinson moved his hand toward his waistband, raising fear that Robinson may be reaching for a 
weapon.   Blood Decl., ¶ 10; Wilber Decl., ¶ 7.  Robinson had no items on his person at the time of the stop, not even his 
identification.  Robinson Depo., pp. 8, 70-71.  Robinson also avers that he knows the importance of keeping his hands in plain 
view during encounters with police.  Robinson Decl., ¶ 7.  This is circumstantial evidence which could reasonably lead to the 
conclusion that Robinson did not reach toward his waistband in an effort to locate a weapon.  Cruz v. City of Anaheim, 765 F3d 
1076, 1079 (9th Cir 2014).  However, the first taser cycle caused Robinson to lose control over his limbs and rendered him unable 
to understand what was happening.  Robinson Decl., ¶ 8.  Thus, another reasonable conclusion is that, reeling from the effects of 
the taser blast, Robinson involuntarily moved his hand(s) toward his waistband.  However, again, all factual inferences must be 
drawn in favor of Robinson at this juncture.   
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 Nearly a year later after a jury trial on May 29 and 30, 2013, Robinson was acquitted of 

resisting arrest.  Warren Decl., Ex. 2 & Ex. 6, p. 2.  After a simultaneous bench trial, Circuit 

Court Judge Charles Baily, Jr. convicted Robinson of all three bicycle violations and imposed a 

cumulative fine of $175.00.  Id, Ex. 3 & Ex. 6, p. 3.   

FINDINGS  

I.  First Claim Against Blood and Wilber 

The First Claim alleges that all defendants violated the Fourth Amendment by arresting 

Robinson without probable cause and by using excessive force.  Blood and Wilber assert that 

they are entitled to summary judgment on the basis of qualified immunity against both the 

unlawful seizure and the excessive force allegations, and all defendants assert that the First 

Claim fails on its merits for various reasons.  For the reasons that follow, this court concludes 

that defendants are entitled to summary judgment as to the portion of the First Claim based on 

arresting Robinson without probable cause, but not on using excessive force.   

A.  Qualified Immunity Standards 

The individual officers assert that they are entitled to qualified immunity from 

Robinson’s constitutional claims.  Law enforcement officers have long enjoyed qualified 

immunity because, if not so protected, they might be unwilling to carry out their public 

responsibilities with the decisiveness and judgment required for the public good.  Scheuer v. 

Rhodes, 416 US 232, 239–40 (1974).  Qualified immunity shields officers from liability for civil 

damages “insofar as their conduct does not violate clearly established statutory or constitutional 

rights of which a reasonable person would have known.”  Harlow v. Fitzgerald, 457 US 800, 818 

(1982) (citations omitted).  “The qualified immunity standard ‘gives ample room for mistaken 

judgments’ by protecting ‘all but the plainly incompetent or those who knowingly violate the 
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law.’”  Hunter v. Bryant, 502 US 224, 229 (1991), quoting Malley v. Briggs, 475 US 335, 343 

(1986).  

Before discussing the application of qualified immunity to each claim, the first inquiry is 

to determine whether the alleged facts show that the government officer’s conduct violated a 

constitutional right.  If so, then the next step is to determine whether the right was clearly 

established.  Saucier v. Katz, 533 US 194, 201–02 (2001).  However, the constitutional issue 

need not be addressed first in every case.  Pearson v. Callahan, 555 US 223, 227 (2009).   

 The inquiry “must be undertaken in light of the specific context of the case, not as a 

broad general proposition.”  Saucier, 533 US at 201.  Law enforcement officers can be held 

liable only for violation of a right the “contours [of which are] sufficiently clear [so] that a 

reasonable official would understand that what he is doing violates that right.”  Id at 202.  

Therefore, “[t]he relevant, dispositive inquiry in determining whether a right is clearly 

established is whether it would be clear to a reasonable officer that his conduct was unlawful in 

the situation he confronted.”  Id.  To be clearly established, the law need not be a “precise 

formulation of the standard” where “various courts have agreed that certain conduct is a 

constitutional violation under facts not distinguishable in a fair way from the facts presented in 

the case at hand.”  Id.  The key inquiry in determining whether an officer has qualified immunity 

is whether the officer has “fair warning” that his conduct was unconstitutional.  Hope v. Pelzer, 

536 US 730, 739–40 (2002).   

B.  Arrest Without Probable Cause 

 1.  Legal Standard 

Under the Fourth Amendment, a warrantless arrest requires “probable cause,” a phrase 

“incapable of precise definition or quantification.”  Maryland v. Pringle, 540 US 366, 371 
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(2003).  Nonetheless, the Fourth Amendment’s “probable cause” standard is generally 

understood to require that officers “have knowledge or reasonably trustworthy information 

sufficient to lead a person of reasonable caution to believe that an offense has been or is being 

committed by the person being arrested.”  United States v. Lopez, 482 F3d 1067, 1072 (9th Cir 

2007), citing Beck v. Ohio, 379 US 89, 91 (1964).  Alternatively, the Ninth Circuit describes 

probable cause as “when ‘under the totality of the circumstances known to the arresting officers, 

a prudent person would have concluded that there was a fair probability that [the suspect] had 

committed a crime.’”  Id, quoting United States v. Smith, 790 F2d 789, 792 (9th Cir 1986).  

“[C]onclusive evidence of guilt” is not necessary to establish probable cause, but “‘[m]ere 

suspicion, common rumor, or even strong reason to suspect are not enough.’”  Id, quoting 

McKenzie v. Lamb, 738 F2d 1005, 1008 (9th Cir 1984).   

“Probable cause is an objective standard.”  Id.  “Whether probable cause exists depends 

upon the reasonable conclusion to be drawn from the facts known to the arresting officer at the 

time of the arrest.”  Devenpeck v. Alford, 543 US 146, 152 (2004) (citations omitted).  Thus, “an 

arresting officer’s state of mind (except for the facts that he knows) is irrelevant to the existence 

of probable cause.”  Id at 153 (citations omitted).   

  2.  Analysis 

Under Oregon law, police officers are prohibited from arresting a person “for a traffic 

violation.”  ORS 810.410(3)(a).  However, they may “stop and detain a person for a traffic 

violation for the purposes of investigation reasonably related to the traffic violation, 

identification and issuance of [a] citation.”  ORS 810.410(3)(b).  Police officers are also 

permitted to make warrantless arrests when they have probable cause to believe the person has 

committed a crime, including a misdemeanor offense.  ORS 133.310(1)(b).   
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Robinson did not believe that Blood had a right to pull him over because he “didn’t do 

anything wrong.”  Robinson Depo., pp. 51, 67-68.  He disputes that he crossed the intersection 

against the traffic signal.  Id, p. 59; Robinson Decl., ¶ 1.  Although he admits that he had no 

headlight on his bicycle, he points out that he had a reflector on his bike which he believes “was 

official enough.”11  Robinson Decl., ¶ 1; Robinson Depo., pp. 49, 51, 58-59.   From the 

beginning of their encounter, Robinson was fully aware that Blood was a police officer.  Blood 

was in a marked patrol car, in uniform, and initiated the stop by activating the lights on the patrol 

car and pulling onto the curb near where Robinson was riding his bicycle.  Robinson Decl., ¶ 3; 

Robinson Depo. p. 53.  Nevertheless, Robinson believes that Blood needed to tell Robinson that 

he was a police officer.  Robinson Depo., p. 54.   

When approached by Blood, Robinson asked why he was being stopped.  Robinson 

Decl., ¶ 5.  However, rather than answer Robinson’s question, Blood asked Robinson for his 

name and address, “immediately . . . ordering [Robinson] to produce identification while 

refusing to tell [Robinson] why [he] had been stopped.”  Id; Robinson Depo., pp. 54, 69.  

Robinson was “calm,” and “concerned about what was going on” because he did not think he 

had done anything to justify being stopped.  Robinson Decl., ¶ 4; Robinson Depo. p. 68.  In 

contrast, Blood “approached [Robinson] with such hostility [that Robinson] suspected [he] was 

being racially profiled.”12  Robinson Decl., ¶ 4.   

Robinson, who travels back and forth between Georgia and Oregon, has a Georgia 

driver’s license.  Robinson Depo., p. 7.  However, he had no identification with him that night.  

                                                 
11  Robinson also admitted that he was riding his bicycle on the sidewalk, but it is unclear whether he admits there is a bicycle 
path in the area where he was riding.  See Robinson Decl., ¶ 1 (riding on the sidewalk); Robinson Depo., p. 57 (same).  Compare 
Robinson Depo., p. 49 (there was a bicycle path next to the sidewalk) with 59 (does not remember if there was or was not a 
bicycle path).   
 
12  Robinson’s characterization of his demeanor is in stark contrast to the description in Blood’s police report that Robinson 
displayed a “disgusted/angered look,” “squinted eyes and furrowed eyebrows.”  Blood Decl., Ex. 1, p. 3.   
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Id, pp. 70-71.   Blood twice asked Robinson for his name and address.  Robinson responded by 

asking Blood why he needed his name and telling Blood to identify himself before Robinson 

could give him any information.  Id, p. 74.  Blood then told Robinson “I’m ordering you to give 

me your name.”  Id, p. 75.  However, rather than tell Blood his name, Robinson again asked why 

Blood needed his name and why Blood pulled him over.  Id.   

 Putting aside the issue of whether probable cause existed regarding the two bicycle 

citations Robinson disputes,13 and putting aside the two citations Robinson received but either 

was not arraigned on (disorderly conduct) or was acquitted of (resisting arrest), it is clear that 

Blood nevertheless had probable cause to stop and detain Robinson.  Under Oregon law, “[a] 

person commits the offense of violation of bicycle equipment requirements” by failing to equip 

either himself or his bicycle with “lighting equipment [which shows] a white light visible from a 

distance of at least 500 feet to the front of the bicycle” and to use that equipment “during limited 

visibility conditions.”  ORS 815.280(2)(c).  Robinson was admittedly riding a bicycle that had no 

headlight on a public highway at 10:15 p.m.  This is one of the three traffic violation citations 

issued to Robinson at the close of his encounter with Blood and Wilber.  Rogoway Decl., Ex. 6, 

p. 26.  “A bicycle is a vehicle for purposes of the vehicle code.”  ORS 814.400(2)(a).  Although 

police officers may “not arrest a person for a traffic violation, they “[m]ay stop and detain a 

person for a traffic violation for the purpose of investigation reasonably related to the traffic 

violation, identification and issuance of citation.”  ORS 810.410(3)(b).   

Even giving Robinson the benefit of any doubt by assuming he did not cross the 

intersection against the traffic signal and no bicycle lane was available, Blood nevertheless had 

probable cause to stop and detain Robinson for the purpose of investigating the bicycle 

                                                 
13 Robinson disputes that he disobeyed a traffic signal and also argues that the Hillsboro Municipal Code 8.28.040 permitted him 
to ride his bicycle on the sidewalk.   
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equipment violation and to identify Robinson in order to issue him a traffic violation citation.  

Accordingly, to the degree that the First Claim is premised upon the theory that Blood had no 

probable cause to initiate a traffic stop of Robinson, it must be rejected.   

 Robinson’s theory that his arrest was not supported by probable cause fares no better.  A 

police officer may arrest a person without a warrant if the officer has probable cause to believe 

that the person has committed a misdemeanor.  ORS 133.310(1)(b).  Refusing to obey a lawful 

order by a police officer constitutes the crime of interfering with a police officer which is a 

misdemeanor.  ORS 162. 247(1)(b) & (2).  The undisputed facts reveal that Robinson’s refusal to 

identify himself when questioned by Blood quickly resulted in Blood having probable cause to 

arrest Robinson for a misdemeanor.  Robinson admits that, in response to Blood’s order to 

provide his name and address, he instead asked Blood to tell him why he had been stopped.  

Robinson Depo., p. 69.   

 Even if Robinson refused to obey a lawful order, he argues that he did not commit the 

crime of interfering with a police officer because he fits within the exception for a person 

engaging in “passive resistance.” ORS 162.247(3)(b).  However, in September 2014, the Oregon 

Court of Appeals recounted the legislative history of ORS 162.247 and concluded that the carve-

out for “passive resistance” is intended to reach only “specific acts or techniques that are 

commonly associated with governmental protest or civil disobedience.”   Oregon v. Patnesky, 

265 Or App 356, 366, 335 P3d 331, 337 (2014).  By refusing to cooperate in the most basic 

investigatory demands by Blood, Robinson was not engaging in such acts of governmental 

protest or civil disobedience.   

Patnesky was not yet decided by the time of the June 15, 2012 encounter by Robinson 

with Blood and Wilber, arguably leaving the term “passive resistance” in ORS 162.247(3)(b) 
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open to interpretation in favor of Robinson.  However, that uncertainty works in favor of the 

individual officers with respect to qualified immunity.  At the time of the encounter with 

Robinson, an officer may have reasonably believed that Robinson’s actions did not fall within 

the carve-out for “passive resistance.”  Thus, Blood and Wilber could have reasonably believed 

that they had probable cause to arrest Robinson for interfering with a peace officer in violation of 

ORS 162.247(1)(b).  Accordingly, even without the clarification of the scope of the “passive 

resistance” provided in Patnesky, Blood and Wilber are, at a minimum, entitled to qualified 

immunity on the First Claim insofar as it is premised upon a theory of an unlawful seizure.   

 C.  Excessive Force 

 1.  Legal Standard 

The Fourth Amendment also protects persons from unreasonable seizures.  “Where, as 

here, the excessive force claim arises in the context of an arrest or investigatory stop of a free 

citizen, it is most properly characterized as one invoking the protections of the Fourth 

Amendment.”  Graham v. Connor, 490 US 386, 394 (1989); see also Sandoval v. Las Vegas 

Metro. Police Dept., 756 F3d 1154, 1165 (9th Cir 2014), citing Graham, 490 US at 388 

(“Excessive use of force in effectuating a seizure violates the Fourth Amendment”).   

Law enforcement officers “may use ‘objectively reasonable’ force” to conduct an 

investigatory stop and the “objective reasonableness is determined by an assessment of the 

totality of the circumstances.”  Green v. City & Cnty. of San Francisco, 751 F3d 1039, 1049 (9th 

Cir 2014), quoting Graham, 490 US at 386.  “Because this inquiry is inherently fact specific, the 

determination whether the force used to effect an arrest was reasonable under the Fourth 

Amendment should only be taken from the jury in rare cases.”  Id (internal quotation marks and 

citations omitted).   
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As with the probable cause inquiry, the question of whether the amount of force used to 

effect a particular seizure is reasonable “must be judged from the perspective of a reasonable 

officer on the scene, rather than with the 20/20 vision of hindsight.”  Graham, 490 US at 396 

(citation omitted).  This is, again, an objective standard based on “the facts and circumstances 

confronting them, without regard to [the officers’] underlying intent or motivation.”  Id at 397 

(citations omitted).  “An officer’s evil intentions will not make a Fourth Amendment violation 

out of an objectively reasonable use of force; nor will an officer’s good intentions make an 

objectively unreasonable use of force constitutional.”  Id (citations omitted).  However, at the 

summary judgment stage, and even when qualified immunity is at issue, the court must view the 

record in the light most favorable to the non-movant.  Tolan, 134 S Ct at 1866.   

To assess the “objective reasonableness of a particular use of force, “we weigh ‘the 

nature and quality of the intrusion on the individual’s Fourth Amendment interests against the 

countervailing governmental interests at stake.’”  Gravelet-Blondin v. Shelton, 728 F3d 1086, 

1090 (9th Cir 2013), citing Graham, 490 US at 396.  To assess the countervailing governmental 

interests at stake, courts consider a “non-exhaustive list of factors . . . including ‘the severity of 

the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or 

others, and whether he is actively resisting arrest or attempting to evade arrest by flight.’”  Id at 

1091, quoting Graham, 490 US at 396.  As in Gravelet-Blondin, each of the relevant factors 

“reveals the unreasonableness of the use of intermediate force against [Robinson].”  Id.   

  2.  Reasonableness of Force 

   a.  Nature and Quality of the Intrusion 

Wilber twice discharged his X26 taser at Robinson.  In 2010, the Ninth Circuit 

graphically described the experience of being tasered with an X26 taser:   
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The X26 uses compressed nitrogen to propel a pair of “probes” – 
aluminum darts tipped with stainless steel barbs connected to the 
X26 by insulated wires – toward the target at a rate of over 160 
feet per second.  Upon striking a person, the X26 delivers a 1200 
volt, low ampere electrical charge through the wires and probes 
and into his muscles.  The impact is as powerful as it is swift.  The 
electrical impulse instantly overrides the victim’s central nervous 
system, paralyzing the muscles throughout the body, rendering the 
target limp and helpless.  The tasered person also experiences an 
excruciating pain that radiates throughout the body.   

*               *               * 
The pain is intense, is felt throughout the body, and is administered 
by effectively commandeering the victim’s muscles and nerves.  
Beyond the experience of pain, tasers result in ‘immobilization, 
disorientation, loss of balance, and weakness,’ even after the 
electrical current has ended.  Moreover, tasering a person may 
result in serious injuries when intense pain and loss of muscle 
control cause a sudden and uncontrolled fall.   

 
Bryan v. MacPherson, 630 F3d 805, 824–25 (9th Cir 2010) (citations omitted).   
 

In short, “the X26 and similar devices when used in dart-mode constitute an immediate, 

significant level of force that must be justified by the governmental interest involved.  Id at 826.   

Fifteen months after the encounter at issue in this case, the Ninth Circuit surveyed the 

case law concerning the use of tasers in the context of the “non-trivial force in response to . . . 

passive bystander behavior,” noting that “it was well known as of 2008 that a taser in dart mode 

constitutes more than trivial force.”  Gravelet-Blondin, 728 F3d at 1096. 

   b.  Governmental Interest in the Use of Force 

First, viewing the facts in Robinson’s favor, prior to the first taser discharge, Robinson 

had committed a single bicycle (traffic) violation by failing to have a headlight on his bicycle 

and, as discussed above, had given the officers probable cause to arrest him for the Class A 

misdemeanor of interfering with a police officer under ORS 162.247 by repeatedly disregarding 
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lawful orders that he identify himself. 14  By any stretch of the imagination, these are minor, non-

violent offenses.   

Second, accepting Robinson’s version of the facts, there is no basis to conclude that he 

posed an immediate threat to anyone’s safety.  The only people on the scene were Robinson, 

Blood, Wilber and Allen.  Prior to being twice shot with the taser, Robinson’s only “resistance” 

to the efforts of Blood and Wilber to arrest him were holding tightly to the handlebars of his 

bicycle, remaining “stationary,” and thereby managing to prevent Blood and Wilber from getting 

handcuffs on both his wrists.  Robinson Decl., ¶ 7.  Though he asked more questions than he 

answered, nothing in the record indicates that Robinson verbally threatened anyone.  He had no 

possessions on his person, much less any weapons.  Blood’s police report notes that Robinson is 

“slightly shorter” than 6’1” tall, “appeared to weigh about 200 pounds,” was “in very good 

physical condition,” and had “a noticeable muscular build.”  Blood Decl., Ex. 1, p. 3.  Whatever 

his physical attributes, Robinson maintains that he remained calm, in contrast to the hostility 

displayed by Blood.  Robinson Decl., ¶ 4.  These are simply not the kind of threatening 

circumstances or conduct that would conclusively justify the use of a taser to blast a suspect into 

submission.   

Finally, Robinson denies ever attempting to pedal away or otherwise flee the scene.  To 

the contrary, he steadfastly stood his ground, both verbally by asking more questions than he 

answered, and physically by stubbornly affixing himself to his bicycle.  Ninth Circuit law 

                                                 
14  Robinson denies crossing the intersection against a red traffic signal, putting his foot on the bicycle pedal and attempting to 
ride away, or physically moving Blood by pulling back when Blood handcuffed his left wrist.  Moreover, Robinson denies trying 
to leave and, despite his testimony that Robinson “started to leave,” Blood admits that Robinson “did stop his efforts to pedal 
away” when Blood grabbed his left wrist.  Blood Decl., ¶ 7.  Although Robinson was also cited for resisting arrest under ORS 
162.315 and disorderly conduct II under ORS 166.025, he denies “resisting” arrest or being “disorderly” other than by passively 
remaining astride his bicycle with his hands on the handlebars.  Robinson was arraigned only on the charge of resisting arrest and 
was ultimately acquitted of that charge.   
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indicates that this type of resistance, while not “purely passive,” will not justify the use of 

significant force against a suspect:   

While “purely passive resistance can support the use of some 
force, the level of force an individual’s resistance will support is 
dependent on the factual circumstances underlying that resistance.”  
In City of Hemet, for example, we addressed the nature of 
resistance exhibited by “an individual who continually ignored 
officer commands to remove his hands from his pockets and to not 
re-enter his home,” and who “physically resisted” for a brief time.  
Though the individual “was not perfectly passive,” we emphasized 
that his resistance was not “particularly bellicose” and as a result 
concluded that the third Graham factor offered little support for the 
use of significant force against him.   
 

Gravelet-Bondin, 728 F3d at 1091–92, quoting Bryan, 630 F3d at 830 and discussing Smith v. 

City of Hemet, 394 F3d 689 (9th Cir), cert denied, 545 US 1128 (2005).   

 Even looking “beyond Graham’s enumerated factors and consider[ing] other elements 

relevant to the totality of the circumstances” as in Gravelet-Bondin, no other factor weighs in 

favor of the use of force.  Id at 1092.  Cases involving domestic violence or a suicide call 

“present unique risks” and present a heightened level of danger.  Id.  Robinson’s encounter that 

starts with a missing bicycle headlight and ends with his refusal to identify himself presents no 

such special danger.  Similarly, “the absence of a warning of the imminent use of force, when 

giving such a warning is plausible, weighs in favor of finding a constitutional violation.”  Id 

(citations omitted).  Robinson flatly denies being warned of the imminent use of force, except 

insofar as he heard Blood order Wilber to tase him.   

 Lastly, the ready availability of additional officers who could help in arresting Robinson 

weighs against the use of significant force.  The record reveals no obvious need for haste in 

taking Robinson into custody.  Instead, the police dispatch log reveals that Wilber was on the 

scene by 22:18:22 p.m., within one minute after Blood stopped Robinson.  Rogoway Decl., 
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Ex. 9, p. 2.  Within two minutes of the stop by 22:21:41 p.m., two additional officers (Mike 

Leader and Jason Becker) arrived, and within another two minutes by 22:21:59 p.m., a total of 

five officers were on the scene.  Id.  Given that Robinson’s method of resistance was simply to 

refuse to answer questions and resist being pulled off his bicycle, Blood and Wilber could easily 

have awaited the arrival of additional officers to assist.  

Taking the evidence in the light most favorable to Robinson, a reasonable factfinder 

could conclude that firing a taser at him twice was unreasonable and excessive.   

 3.  Clearly Established Constitutional Right 

 This leaves only the issue of whether it was clearly established prior to June 15, 2012, 

that tasing a suspect multiple times under the circumstances in this case constituted excessive 

force.  In 2013, the Ninth Circuit concluded that “the right to be free from the application of non-

trivial force for engaging in passive resistance was clearly established prior to 2008” and that “it 

was well known as of 2008 that a taser in dart mode constitutes more than trivial force.”  

Gravelet-Blondin, 728 F3d at 1094, 1096.  The court also discussed the type of resistance that  

qualifies as “passive” under its excessive force jurisprudence:  “In Bryan, after being pulled over 

for a seatbelt infraction and ordered to stay in the car, Bryan exited his car, acted belligerent, and 

ignored repeated orders to get back in the car.  We interpreted even this behavior as ‘passive’ or 

‘minor’ resistance, rather than ‘truly active resistance.’”  Id at 1094, quoting Bryan, 630 F3d at 

822, 830.  With the evidence viewed in his favor, Robinson’s conduct constitutes “minor” 

resistance, along the same lines as that in Bryan.  Accordingly, defendants have no refuge based 

on the argument that the law regarding the use of a taser in these circumstances was not clearly 

established prior to June 15, 2012.15  

                                                 
15  “Passive” resistance for excessive force purposes does not provide a basis for Robinson to claim that his resistance was 
“passive” for purposes of the crime of interfering with an officer under ORS 162.247.  
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   4.  Blood’s Liability 

Another issue is whether Blood somehow escapes liability because he was not the officer 

who actually discharged the taser against Robinson.  “Under § 1983, a person is responsible for 

the natural consequences of his actions.”  Tatum v. Moody, 768 F3d 806, 817 (9th Cir 2014) 

(internal brackets, quotation marks, and citation omitted).  Thus, a § 1983 defendant “is liable for 

‘setting in motion a series of acts by others which the actor knows or reasonably should know 

would cause others to inflict the constitutional injury.’”  Id, quoting Crowe v. Cnty. of San 

Diego, 608 F3d 406, 430 (9th Cir 2010).  While Wilber is the only officer who discharged a taser, 

Robinson testified that Blood told Wilber they were going to go “hands on” and ordered the 

second Taser hit.16  Blood Decl., ¶ 8; Robinson Depo., pp. 86, 97.  Thus, at least at this juncture, 

neither Wilber nor Blood are entitled to summary judgment against Robinson’s excessive force 

claim.   

II.  First Claim Against Hillsboro 

 The First Claim is not expressly alleged against Hillsboro.  Instead, Count 2 of the 

Second Claim alleges that Hillsboro is liable for its officers’ alleged violations of the Fourth 

Amendment based on its “unconstitutional policy, custom, and/or practice of failing to train, 

supervise, investigate and/or discipline officers” regarding unreasonable seizures and the use of 

excessive force.  Complaint, ¶¶ 45-46.  However, as previously noted, the Complaint arguably 

encompasses Hillsboro as a defendant on both of the Fourth Amendment violations alleged in the 

First Claim. 

 Absent an underlying deprivation of a constitutional right, there can be no municipal 

liability.  Mabe v. San Bernadino Cnty. Dept. of Pub. Soc. Servs., 237 F3d 1101, 1110–11 (9th 

                                                                                                                                                             
 
16  Blood avers that Wilber told him to “back off the bicyclist so that he could deploy his Taser.”  Blood Decl., ¶ 10.     
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Cir 2001); Scott v. Henrich, 39 F3d 912, 916 (9th Cir 1994).  The interpretative gloss recently 

added by Patnesky completely undercuts Robinson’s argument that Blood and Wilber lacked 

probable cause to arrest him.  Accordingly, Hillsboro is entitled to summary judgment against 

the First Claim insofar as it is based on an unconstitutional seizure of Robinson due to a lack of 

probable cause.  This leaves only Robinson’s Fourth Amendment claim against Hillsboro based 

on the use of excessive force in effectuating his arrest. 

A municipality cannot be held vicariously liable for the unconstitutional acts of its 

employees based upon a respondeat superior theory.  Monell v. Dep’t of Soc. Servs. of New 

York, 436 US 658, 691 (1978).  A plaintiff must identify a municipality policy or custom that 

actually caused the injury to plaintiff.  Id at 693.  “At the very least there must be an affirmative 

link between the policy and the particular constitutional violation alleged.”  City of Oklahoma 

City v. Tuttle, 471 US 808, 823 (1985). 

Robinson argues that Hillsboro is liable based on the inadequacy of its training, 

supervision and discipline.  In inadequate training cases against municipalities, the failure to 

train must amount to a deliberate indifference to the constitutional rights of the people with 

whom the police officers come into contact.  City of Canton, Ohio v. Harris, 489 US 378, 388 

(1989).  The need for the municipality to adequately train its police officers on the constitutional 

limits of the use of deadly force is so obvious that failure to do so would reflect the deliberate 

indifference to citizens’ constitutional rights required by the Court.  Id at 390 n10.  However, the 

deficiency in training must be the actual cause of the plaintiff=s constitutional injury.  Courts 

must ask:  “Would the injury have been avoided had the employee been trained under a program 

that was not deficient in that respect?”  Id at 391.  Ordinarily, a pattern of similar violations must 

exist to establish a claim based on a failure to train.  Connick v. Thompson, 563 US 51, __, 131 S 
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Ct 1350, 1360 (2011).  Absent a recurring pattern of violations, a city must be “on actual or 

constructive notice that a particular omission in their training program causes [the City] 

employees to violate citizens’ constitutional rights.”  Id.   

To support his claim, Robinson has submitted the expert disclosure statement of Roy 

Bedard, a professional law enforcement and corrections trainer and consultant, who will testify at 

trial that Hillsboro “failed to adequately train, supervise or subsequently discipline about the 

factual events in this case.”  Rogoway Decl., Ex. 4, p. 39.  Defendants object to Bedard’s 

testimony for two reasons.  First, they assert that his expert opinion is based on an incomplete 

review of the evidence.  Because Bedard reviewed the transcripts of the criminal trial and other 

materials regarding the encounter, whether he also reviewed the deposition transcripts of the 

parties goes to the weight of his opinion, not it admissibility.   Second, defendants object to 

Bedard’s improper legal conclusions that the force used was unreasonable.  Given that Robinson 

has submitted sufficient facts to avoid summary judgment on whether the use of force was 

excessive, Bedard’s opinion is not rendered inadmissible for reaching that same conclusion.   

The relevant portion of Bedard’s opinion for the purpose of Hillsboro’s liability concerns the 

adequacy of its training, supervision and discipline which is admissible and relevant despite the 

argument made by defendants as to its weight.  

In addition to Bedard’s opinion, Robinson submits testimony by Hillsboro Police 

Sergeant Craig Allen, who was the training sergeant in 2012, that officers received a four-hour 

training presentation in July 2006 on the “body of law that officers should look at to govern how 

they use force,” but that officers hired after July 2006 did not receive this training.  Rogoway 

Decl., Ex. 3, p. 20.  Instead, beginning in the fall of 2009, new hires were given an abbreviated 

version of these use of force materials titled “Force Response Update.”  Id, pp. 2–4.  
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Accordingly, officers who were hired after 2006, but before the fall of 2009, did not attend the 

four-hour use of force training or receive the abbreviated written materials pertaining to that 

training.  Blood was hired in 2009 and, therefore, was one of the officers not trained by 

Hillsboro.  Wilber started working for Hillsboro in late September of 2011 and may or may not 

have received the abbreviated materials.  Furthermore, Branson, the third officer to arrive on the 

scene, testified that “there is nothing that says when we can or cannot use a taser” which directly 

contradicts Hillsboro’s written policies on Taser use.  Rogoway Decl. Ex. 2, p. 3.  This evidence 

is sufficient to raise a material issue of disputed fact as to whether Hillsboro properly trained 

Blood and Wilber on the reasonable use of a taser and whether that failure caused the deprivation 

of Robinson’s Fourth Amendment right. 

III.  State Law Claims Against Hillsboro 

 Robinson has agreed to dismiss his Fifth and Sixth Claims for assault and battery against 

the individual officers, Blood and Wilber.  This leaves only Hillsboro as a defendant on these 

claims as mandated by Oregon’s Tort Claims Act, ORS 30.265(3).   

Hillsboro moves to dismiss those claims, relying on ORS 161.235 and cases that hold that 

a measured use of force may be used in order to effect a lawful arrest.  However, the statutory 

exemption goes only so far.  A “peace officer is justified in using physical force upon another 

person only when and to the extent that the peace officer reasonably believes it necessary.”  ORS 

161.235 (emphasis added).  The case law reflects a similar limitation.  See, e.g., State v. Castle, 

48 Or App 15, 19, 616 P2d 510, 512 (1980) (“In most cases a person is not entitled to resist 

arrest by a police officer . . . .  If a person physically resists, the arresting officer is authorized to 

use reasonable force necessary to overcome the resistance.”) (emphasis added); Gigler v. 

Klamath Falls, 21 Or App 753, 763, 537 P2d 121, 126 (1975) (“the physical violence exerted by 
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the officers against plaintiff was no more than necessary to accomplish the legitimate purpose of 

fulfilling their duty”) (emphasis added).   

In contrast, “the use of excessive force by a police officer in carrying out an arrest can 

give rise to civil liability for battery.”  Ballard v. City of Albany, 221 Or App 630, 641, 191 P3d 

679, 686 (2008).  As explained above, a reasonable factfinder could conclude that the amount of 

force used in this case was excessive.  There is no basis to dismiss the state tort claims on this 

record and, as pointed out by the Ninth Circuit, state tort claims for assault and battery are 

“routinely combined in district courts” despite the somewhat heightened burden in crafting jury 

instructions which will adequately explain “the differences between the elements of the federal 

and state causes of action.”  Velazquez v. City of Long Beach, 793 F3d 1010, 1029 (9th Cir 2015).  

Accordingly, to the extent it requests dismissal of the Fifth and Sixth Claims against Hillsboro, 

defendants’ motion should be denied.   

RECOMMENDATION 

 Based on Robinson’s concessions and for the reasons set forth above, defendants’ Motion 

for Summary Judgment (docket #17) should be: 

 1.  Granted as to that portion of the First Claim (Violation of Fourth Amendment) 

alleging an arrest without probable cause against all defendants;  

 2.  Granted as to the Second, Third and Fourth Claims against all defendants; 

 3.  Granted as to the Fifth (Assault) and Sixth (Battery) Claims against Blood and Wilber;  

 4.  Denied as to that portion of the First Claim (Violation of Fourth Amendment) alleging 

the use of excessive force against all defendants; and  

 5.  Denied as the Fifth (Assault) and Sixth (Battery) Claims against Hillsboro.  

/// 

Case 3:14-cv-00903-ST    Document 38    Filed 10/07/15    Page 25 of 26



26 – FINDINGS AND RECOMMENDATION 

SCHEDULING ORDER 

These Findings and Recommendations will be referred to a district judge.  Objections, if 

any, are due Monday, October 26, 2015.  If no objections are filed, then the Findings and 

Recommendations will go under advisement on that date. 

 If objections are filed, then a response is due within 14 days after being served with a 

copy of the objections.  When the response is due or filed, whichever date is earlier, the Findings 

and Recommendations will go under advisement. 

DATED  October 7, 2015. 

 
 

s/ Janice M. Stewart 
Janice M. Stewart 
United States Magistrate Judge 
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