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Introduction

You’ve gotten your first listing, and you’re eager to help your
clientand abuyer close asale and then collect your commission.
But whatservices can you provide to the buyer without violating
your duties to the seller? And what obligations do you have to
the buyer even though the seller is your client? Making a mistake
along these lines can cause a deal to fall apart, and might even
lead to liability for you and your firm.

This chapter begins with a brief look at steps you can take to
get your career off the ground. It then covers a licensee’s duties
under Washington’s real estate agency law, the ways in which
agency relationships can be formed and ended, agency disclosure
requirements, and the different types of agency relationships.

Before Acting as a
Real Estate Agent

As you know, before you can act as a real estate agent, you
must first be licensed. In Washington, there are two types of
individual real estate licenses: broker and managing broker.

* A broker is licensed to perform brokerage services on
behalf of a real estate firm, under the supervision of the
firm’s designated broker. No previous real estate experience
is needed to get a real estate broker license. Brokers who
have been licensed for less than two years are subject to
heightened supervision by their firm.

* A managing broker is also licensed to perform brokerage
services onbehalfofareal estate firm under the supervision of
the firm’s designated broker. In addition, ifauthorized by the
designated broker, a managing broker may supervise other
licensees. To become a managing broker, a person generally
must have worked as a licensed broker for at least three of
the previous five years. (The Director of the Department of
Licensing may approve equivalent work experience instead.)
The license applicant must also complete additional real
estate coursework and pass the managing broker’s license
examination.

Eachreal estate firm mustalso belicensed. Each firmis managed
by its designated broker, who must have a managing broker’s
license and is ultimately responsible for all of the firm’s activities.

A firm can establish one or more branch offices under the
firm’s name. Each branch is required to have a branch manager
who—under the supervision of the firm’s designated broker—
will oversee the branch’s activities. A branch manager needs a
managing broker’s license.

Affiliation with a Firm

A licensee cannot perform any real estate services until she is
affiliated with a real estate firm. When choosing which firm to
work for, there are many factors to consider; there’s a lot of
variety among real estate firms, and it’s important for an agent
to find a good fit. Agents must decide whether they would thrive
in a high-pressure office or do better in a low-key atmosphere.

When comparing firms, here are some of the elements a new
agent should examine:

* Size. A firm may be a small independent office run as a
sole proprietorship, or part of a national franchise that has
thousands of agents and hundreds of offices.

* Specialty. Some firms work with all types of property and
offer both traditional and nontraditional real estate services,
including sales, property management, escrow, investment
counseling, and mortgage brokerage services. Other firms are
very specialized, handling only certain types of properties
or certain types of transactions. For example, a particular
commercial real estate firm might do nothing but tax-deferred
exchanges, or a residential brokerage might focus strictly
on subdivision sales.

* Supportservices. Some firms offer training and supervision
farbeyond the minimumrequired by law. For example, some
firms have mentoring programs or in-house instructors, while
others send new licensees to classes that help them get off to
a good start. A firm may offer only basic office support, such
as telephones, shared workspace, and membership in the
local orregional multiple listing service; or it might provide
more amenities, including conference rooms, centralized
advertising services, and extensive training programs.

» Compensation structure. A brokerage firm gets paid when
one of its clients sells or buys a property. Many firms pay
their agents an agreed share of the firm’s compensation from
each transaction they handle. For instance, when one of an
agent’s listings sells or one of his buyer clients purchases
a house, the agent might be entitled to 60% of the firm’s
compensation from the transaction. Other firms let their
agents have a larger percentage of the firm’s compensation,
or even 100% of it, but charge them a monthly desk fee for
the use of the firm’s offices and other resources. (The desk
fee can be substantial, and agents may have to pay it every
month whether or not they’ve closed any transactions.)

ExampLE: The Mitchells list their home with ABC Realty
through an ABC broker named Sarah. If their home is
sold, the Mitchells agree to pay 2.5% of the sales price
to ABC and another 2.5% to the firm representing the
buyer. The Mitchells eventually accept a $480,000 offer
submitted by Luis, a broker working for Lakeside Realty.
So Sarah is the listing agent with ABC Realty, and Luis
is the buyer’s agent with Lakeside Realty. ABC pays its
agents 60% of the compensation the firm receives from
each of their transactions and does not charge a desk
fee. Lakeside pays its agents 90% of its compensation
from each transaction and charges them amonthly desk
fee. Here’s how the compensation for the firms and
the agents involved in the sale of the Mitchells’ home
would be calculated:

$480,000  Selling price of home
x__.025 ABC's percentage of the price
$12,000 ABC’s compensation
x .60 Sarah’s 60% share of her firm's compensation
$7,200  Sarah’s compensation
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ExawmpLE (cont.)

$480,000  Selling price of home

x__.025 Lakeside's percentage of the price
$12,000 Lakeside's compensation
x .90 Luis's 90% share of his firm's compensation
$10,800  Luis's share of the compensation

Note that a few firms treat their agents as employees and pay
them salaries. However, most real estate agents are independent
contractors, not employees. Generally, under IRS rules, a
person is an independent contractor if she sets her own work
hours and is compensated on a commission basis. In contrast,
a person who is paid a fixed salary or wage and has a defined
work schedule is classified as an employee.

Inareal estate firm, licensees are usually independent contractors
andnon-licensed staff are usually employees. While independent
contractors typically aren’t eligible for most employee benefits,
like health insurance or retirement plans, the state of Washington
does require real estate firms to pay workers’ compensation
insurance for all licensees. (Of course, being an independent
contractor doesn’t mean that a real estate licensee is his own
boss. By law, every real estate broker must work for a firm under
the supervision of the designated broker or a branch manager.)

Planning and Budgeting

New licensees should approach their real estate careers as
if they’re starting a new business, because that’s exactly
what they’re doing. A licensee who works as an independent
contractor, paid on a commission basis, is essentially operating
his own business under the umbrella of his real estate firm. Like
any new business owner, a licensee should create a business
plan, develop and follow a realistic operating budget, set up
an accounting system (or hire an accountant), purchase all
the necessary business equipment, and put aside enough cash
reserves to pay business expenses for at least six months.

Before even thinking about making that first cold call or listing
presentation, every new licensee should prepare the following:

* abusiness planthataddresses both short-term and long-term
goals and performance expectations;

* a budget that takes into account cash flow, gross income,
business expenses, and personal expenses (mortgage
payment, living expenses, health insurance, retirement
savings, etc.);

» a plan for building up financial reserves that will see the
licensee through economic downturns;

+ a list of start-up expenses, such as a computer, a phone,
business or accounting software, marketing materials (such
as business cards and yard signs), association membership
fees, insurance premiums, and professional fees (such as
accounting or legal fees).

Licensees should monitor their finances and adjust their budgets
asneeded. Forinstance, alower-than-expected monthly income
makes it necessary to reduce expenses and/or find ways to
increase revenues.

Real Estate Agency Law

Now let’s turn our attention to agency law. Agency law forms
the basis for the real estate agent’s relationship with her client.
An agent is a person who has been authorized by a client (also
called a principal) to represent that client in dealings with third
parties. A client may be a real estate seller, buyer, landlord, or
tenant. In transactions where the agent is representing a seller
or a landlord, third parties are sometimes called customers. A
customer may be a buyer or a tenant.

ExampLe: Sullivan lists his house with North Realty
through Broker Harris, alicensee who works for the firm.
Harris shows Sullivan’s house to Brown, who makes
an offer to purchase the house. Sullivan is the client,
or principal, of North Realty and Broker Harris; North
Realty and Harris are Sullivan’s agents; and Brown is
the customer, or third party.

Woulditmake a difference if Harris were considered the buyer’s
agent instead of the seller’s agent? It would make a great deal
of difference, because an agent owes a different set of duties
to his principal than he owes to third parties.

Traditionally, real estate agency relationships in Washington
were governed by general agency law, under which, the duties
owed by agents to their principals were called fiduciary duties.
A fiduciary is a person who occupies a position of special trust
inrelation to another person. Fiduciary duties include the duties
of reasonable care and skill, obedience and utmost good faith,
accounting, loyalty, and disclosure of material facts.

In 1997, the Real Estate Brokerage Relationships Act went
into effect in Washington. In real estate transactions, this law
replaced fiduciary duties with statutory duties. These statutory
duties are divided into two types: the general duties that a real
estate licensee owes to any party, and the agency duties that a
real estate licensee owes only to his client (principal).

Licensee’s Duties to All Parties

Traditionally, a real estate agent owed fiduciary duties to his
principal, but owed third parties only the duty of honesty and
fair dealing. It was not always clear what the duty of honesty
and fair dealing required of the agent. In many situations, the
duty of honesty and fair dealing owed to a third party appeared
to conflict with the agent’s duties to his principal.

ExawmpLE: A real estate agent is representing a seller
who explained to the agent why he is moving: ‘I
really hate this house. Even though there are a lot
of windows, they all face north. It's so dark that I'm
depressed all winter. Plus, there’s no storage space
and the neighbors are really loud.”

Now the agentis showing the house to a buyer who has
confided to the agent that she suffers from seasonal
affective disorder and wants a house with lots of windows
and light. Should the agent be loyal to the seller and
remain silent, or does his duty of honesty and fair
dealing require him to disclose the seller’s complaints
about the lack of light?
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Under Washington’s real estate agency law (the Brokerage
Relationships Act), the general duty of honesty and fair dealing
has been replaced by a statutory list of duties. A real estate
licensee owes these duties to any party she renders services
to, regardless of which party she is representing. In fact, the
licensee owes these duties even if she is not representing any
of the parties.

ExawmpLE: Licensee Powell is helping a buyer and a
seller complete a real estate transaction. She is not
acting as either party’s agent in the transaction; instead,
she is acting as a facilitator. She has fully disclosed
her non-agency status to both parties and is acting in
accordance with that disclosure. Even though Powell is
not acting as an agent, she still owes several statutory
duties to both parties. (We discuss non-agency at the
end of this chapter.)

The statutory duties that a real estate licensee owes to any party
involved in a transaction are:

* reasonable care and skill,

* honesty and good faith,

» presenting all written communications,

» disclosure of material facts,

* accounting,

+ providing a pamphlet on agency law, and
 disclosing any existing agency relationship.

Reasonable Care and Skill. A real estate licensee is
required to use the same degree of care and skill that would be
expected of a reasonably competent real estate licensee. If a
licensee harms a party because of carelessness or incompetence,
he may be held liable for the harm caused by his negligence.

Honesty and Good Faith. Alicensee mustacttoward every
party with honesty and good faith. Making inaccurate statements
or misrepresentations to prospective buyers or sellers breaches
this duty. The party to whom the misrepresentation was made
could rescind the transaction and/or sue the licensee and her
brokerage firm for damages.

Present Written Communications. All types of written
communications—including all written offers—to or from either
party must be presented to the other party in a timely manner.
This duty to present all offers continues even after the property
is subject to an existing contract or the buyer is already a party
to an existing contract.

ExawpLe: Seller Sanders has just accepted an offer
from Buyer Barton. Garcia, a real estate licensee,
receives another written offer for the same property from
Buyer Bell. Garcia has a duty to present Bell’s offer to
Sanders, even though Sanders has already accepted
Barton’s offer.

Disclosure of Material Facts. A licensee must disclose
a material fact to a party if:

1. the licensee knows about it, and
2. itis not apparent or readily ascertainable by the party.

Washington’s real estate agency law defines a material fact
as information that has a substantial negative impact on the
value of the property, on a party’s ability to perform, or on the
purpose of the transaction. The law excludes certain types of
information from this definition, however. It is not considered
material if the property (or a neighboring property) was or may
have been the site of a violent crime, a suicide or other death,
drug- or gang-related activity, political or religious activity, or
any other occurrence that doesn’t adversely affect the physical
condition of or title to the property.

ExampLe: Agent Kipling is showing Buyer Green a
home. Green has three children and wants a safe family
home to live in. The home Kipling is showing Green
was the site of a murder-suicide three years ago. This
information is not considered a material fact and need
not be disclosed to Green.

However, if (in the example above) Green asked Kipling
whether he was aware of any crimes that had occurred on the
property, Kipling would have to answer honestly. Regardless of
whether the information requested is a material fact, a licensee
is obligated to answer questions honestly and in good faith.

Also, criminal activity is considered to be a material fact if it
affects the physical condition of the property. For example, an
illegal drug lab may leave behind dangerous chemical residues
that substantially affect the condition of the property. So if
a house has been used as a drug lab, that would have to be
disclosed to prospective buyers.

Note thatneitheralicensee norasellerhas alegal duty todisclose
the presence of a sex offender in the neighborhood. Prospective
buyers can readily obtain that information on the internet.

In some situations, a licensee may be required to make a
disclosure concerning criminal activities because of a particular
buyer’s circumstances. But this type of disclosure is usually
based on the duty of honesty and good faith rather than on the
duty to disclose material facts.

ExampLE: In the past year, there have been several
muggings in the neighborhood where the listed home
is located. The victims were all frail, elderly women who
were walking alone.

Potential buyers, a married couple with teenage children,
tell the real estate agent that they plan on moving the
wife’s elderly mother into the home’s spare bedroom. In
this situation, the agent should disclose the muggings
in the neighborhood. While it may not be a material fact
according to the statutory definition, the licensee’s duty
of honesty and good faith requires her to disclose this
information to these buyers.
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Fig. 1.1 Real Estate Licensee’s Duties

* REASONABLE CARE AND SKILL
* HONESTY AND GOOD FAITH

* DISCLOSE MATERIAL FACTS
* ACCOUNTING

* AGENCY PAMPHLET
* AGENCY DISCLOSURE

* LOYALTY

* CONFIDENTIALITY

GENERAL DUTIES OWED TO ANY PARTY (INCLUDING THE PRINCIPAL)

* PRESENT ALL WRITTEN COMMUNICATIONS

AGENCY DUTIES OWED ONLY TO THE PRINCIPAL
* DISCLOSE CONFLICTS OF INTEREST

» ADVISE PRINCIPAL TO SEEK EXPERT ADVICE
» GOOD FAITH AND CONTINUOUS EFFORT

In most cases, a material fact requiring disclosure would be a
latent defect in the property. A latent defect is a problem that
a prospective buyer would not discover by ordinary inspection.
Common examples of latent defects in real property include
cracks in the foundation, plumbing issues, or a leaky roof.

Some states require real estate licensees to physically inspect the
property and report their findings to the buyer. In Washington,
however, the real estate agency law states that licensees do
not have the duty to investigate any matters they have not
specifically agreed to investigate. A licensee has no duty to
inspect the property, investigate either party’s financial position,
or independently verify statements made by either party or any
reasonable source.

Accounting. Real estate licensees must be able to account
for all funds (or other valuables) entrusted to their care. These
are referred to as trust funds. Licensees are required to report
the status of all trust funds to their clients on a regular basis.
They must also avoid mixing, or commingling, trust funds with
their own business or personal funds.

Real Estate Agency Law Pamphlet. A licensee must
give each party that she renders services to a pamphlet that sets
forth the provisions of Washington’s real estate agency law, the
Real Estate Brokerage Relationships Act. A party must receive
the agency pamphlet before signing an agency agreement with
the licensee, before signing an offer in a transaction handled
by the licensee, before consenting to a dual agency, or before
waiving any agency rights, whichever comes first.

Agency Disclosure. In a real estate transaction handled
by a licensee, before a party signs an offer, the licensee must
disclose in writing to that party whether the licensee represents
the buyer, the seller, both, or neither. Agency disclosure is
discussed in more detail later in this chapter.

Agent’s Duties to the Principal

In addition to the general duties owed to every party, there is
a set of duties that licensees owe only to the parties that they
represent. If a licensee represents the seller, these agency duties
are owed to the seller. If she represents the buyer, they are owed
to the buyer. And if she’s acting as a dual agent—representing
the seller and the buyer in the same transaction—she owes these
duties to both of them.

The additional duties that an agent in a real estate transaction
owes to the principal are:

* loyalty,

 disclosing conflicts of interest,
 confidentiality,

 advising the principal to seek expert advice, and

» agood faith and continuous effort to fulfill the goals of the
agency.

Loyalty. Real estate licensees must put the interests of their
clients above their own interests and above the interests of any
other party. Loyalty means that an agent must not make any
secret profits from the agency. For example, it is a breach of
agency duty for a licensee to list a property for less than it is
worth, secretly buy it through an intermediary, and then sell
it for a profit.

If a licensee is acting as a dual agent, this duty of loyalty is
modified. It is not really possible to be loyal to two different
principals with opposing interests, so a dual agent simply owes
her principals the duty to take no action that is detrimental to
either party’s interests, such as disclosing one party’s negotiating
position to the other party.
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Conflicts of Interest. Any conflicts of interest must be
disclosed to the principal. For instance, the seller’s agent must
inform the seller if there is any relationship between the agent
and a prospective buyer. If the buyer is a friend, relative, or
business associate of the agent, or a company in which the
agent has an interest, there may be a conflict of interest. The
principal has the right to have this information when making
his decision. This disclosure must be made before the principal
decides whether to accept the buyer’s offer.

Confidentiality. An agent may not disclose any confidential
information about the principal, even after the agency
relationship terminates. The Brokerage Relationships Act
defines confidential information as information from or
concerning a principal that:

1. was acquired by the licensee during the course of an
agency relationship with the principal;

2. the principal reasonably expects to be kept confidential;

3. theprincipal has not disclosed or authorized to be disclosed
to third parties;

4. would, if disclosed, operate to the detriment of the
principal; and
5. the principal isn’t obligated to disclose to the other party.

Information about latent defects must never be concealed on
the grounds that the information is confidential. Because the
principal is legally obligated to disclose alatent defect to buyers,
such information is, by definition, not confidential information.
Agents should advise their clients that they (the agents) may be
legally obligated to disclose certain types of information that
the principal may have believed to be confidential.

Expert Advice. A real estate agent must advise the principal
to seek expert advice on any matters relating to the transaction
thatare beyond the agent’s expertise. Forinstance, ifthe principal
has questions about the property’s structural soundness, the
agent should advise the principal to contact a home inspector.

Good Faith and Continuous Effort. A real estate agent
has a duty to make a good faith effort to fulfill the terms of the
agency agreement. This means an agent representing a seller
must make a good faith and continuous effort to find a buyer
for the property. An agent representing a buyer must make a
good faith and continuous effort to find a suitable property for
the buyer to purchase.

There are some limits on this duty. A seller’s agent doesn’t
have to seek additional offers to purchase the property while
the property is already subject to a sales contract (although she
still must present any additional offers that come in). A buyer’s
agent doesn’t have to seek additional properties for the buyer to
purchase while the buyer is a party to a sales contract.

Legal Effects of Agency Relationships

An agency relationship has other significant legal implications
beyond the issue of agency duties. For a third party, dealing with
anagent can be the legal equivalent of dealing with the principal.
When an agent who is authorized to do so signs a document or
makes a promise, it’s as if the principal signed or promised.
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Further, under certain circumstances, ifan agent does something
wrong, the principal may be held liable to third parties for harm
resulting from the agent’s actions. This is called vicarious
liability.

Under the Brokerage Relationships Act, however, a seller or a
buyer generally isn’t liable for harm caused by his real estate
agent. Thetwo exceptions are: 1) when the principal participated
in or authorized the act, error, or omission; or 2) when the
principal benefited from the act, error, or omission and a court
determines that it is highly probable that the agent can’t cover
the cost of the injured party’s losses.

Creating Agency Relationships

Under common law, agency relationships can be formed in
one of four ways:

1. Express agreement. The principal appoints someone to
act as an agent, and the agent accepts the appointment.

2. Ratification. The principal gives approval after the fact
to acts performed by a person who was without authority
to act for the principal.

3. Estoppel. It would be unfair to a third party to deny an
agent’s authority because the principal allowed the third
party to believe there was an agency relationship.

4. TImplication. If one person behaves toward another in a
way that implies that she is acting as that person’s agent,
an agency may be created by implication.

The Brokerage Relationships Act made some changes to how
real estate agency relationships are created in Washington. A
written listing agreement (express agreement) is still the most
common way to create an agency relationship between a firm
and a property seller. But the statute has had a major impact on
the creation of buyer agency relationships. Now a licensee who
performs real estate brokerage services for abuyer automatically
becomes the buyer’s agent, unless there is a written agreement
to the contrary.

ExampLE: Brenner, a prospective buyer, walks into
Taylor Realty, where she begins talking to Agent
Daley. Brenner tells Daley that she is looking for her
first home. She tells him her general price range
and the kind of house she wants. Daley goes to his
computer, enters in some information, and gets a
printout of homes that Brenner might be interested in.
After making some phone calls, Daley takes Brenner
to look at three of the homes.

Under Washington’s real estate agency law, Daley
(acting for Taylor Realty) is Brenner’s agent. This buyer
agency relationship was created automatically when
Daley began performing brokerage services for Brenner.

Notethatabuyeragency relationship is not created automatically
if there is a written agreement to the contrary, such as a listing
agreement with a seller.



Real Estate Agency

ExawmpLE: Agent Daley is holding an open house for one
of his listings. Brenner, a first-time buyer who doesn’t
have an agent of her own, comes to the open house.
As Daley shows Brenner the property, he talks to her
about what kind of home she’s looking for, the home
buying process, and the current market. This doesn’t
automatically create an agency relationship between
Daley and Brenner, because Daley already has a written
listing agreement with the seller.

Generally, however, a buyer automatically has an agency
relationship with the licensee who’s working with her. Because of
this rule, most home buyers in Washington are now represented
by their own agent.

Terminating Agency
Relationships

An agency relationship may be terminated either by the actions
of the parties or through operation of law. Once an agency has
been terminated, the agent no longer represents the principal.

Termination by the Parties

Since agency requires the consent of both the principal and the
agent, they can end the agency relationship at any time. This
may occur by mutual agreement, revocation, or renunciation.

Mutual Agreement. Insome cases, the principal and the agent
simply agree to end the agency. If the agency was originally
established with a written document, it’s advisable to formally
terminate it in writing, too.

Revocation. Aprincipal may revoke anagent’s authority atany
time. Under some circumstances, however, the revocation may
be a breach of contract. In that case, the principal may be liable
to the agent for damages resulting from the breach of contract.

ExampLE: Davidson decides she distrusts and dislikes
the firm she listed her house with, but their exclusive
listing won'’t expire for another two months. Even
though Davidson could terminate the listing unilaterally,
revoking the firm’s authority to represent her, it would
be much better if she could get the firm to agree to the
termination instead. A unilateral revocation would be a
breach of the listing agreement, and the firm could sue
Davidson for the commission.

Renunciation. An agent also has the right to terminate the
agency relationship unilaterally, without the principal’s consent.
Thisiscalled renouncing the agency. Like revocation, renunciation
may be a breach of contract, and the agent could end up owing
the principal damages for the breach. But damages are usually
not an issue when a real estate agent renounces an agency.

Termination by Operation of Law

Anagency relationship can terminate by operation of law, without
any action on the part of the principal or agent. This can happen
as aresult of the expiration of the agency, fulfillment of purpose,
death or incapacity, or the extinction of the subject matter.

Expiration. If an agency agreement has a termination date,
the agent’s authority to represent the principal terminates
automatically when the expiration date arrives. If there is no
termination date, the agency will be deemed to expire within a
reasonable time (which would vary, depending on the type of
agency in question).

Note that an agency agreement without a termination date can
usually be ended by either party without liability for damages;
unilateral termination does not represent a breach of the
agreement. In some situations, however, the other party could
ask for reimbursement of expenses incurred in the course of
the agency.

Fulfillment of Purpose. An agency relationship terminates
automatically (before its expiration date) when its purpose has
been fulfilled. A listing agreement, for example, is fulfilled when
the sale of the listed property closes. The real estate agent’s
services are no longer needed.

Death or Incapacity. An agency relationship terminates if
the principal dies or becomes legally incapacitated (mentally
incompetent). As a general rule, the agent’s authority to act on
behalf of the principal ends at the moment the principal dies
or is declared incompetent by a court, even if the agent is not
informed of the event until later on.

The death or incapacity of the agent can also terminate an agency,
but in Washington that isn’t true in the real estate context. A
listing or buyer representation agreement is a contract with the
real estate firm, not with the individual licensee, so the agency
relationship continues even if something happens to that licensee.

Extinction of Subject Matter. If the subject matter of an
agency is destroyed or otherwise ceases to exist, the agency
terminates. For example, the subject matter of a property
managementagreementis the principal’s property. If the principal
sells the property, the agent’s authority terminates.

Agency Disclosure
Requirements

When there is confusion about agency relationships, it can
result in lost commissions, lawsuits, and disciplinary action.
The best way to prevent confusion is with proper agency
disclosure. Agency disclosure makes it clear to all parties who
is representing whom, and it is required by state law.

When Disclosures Must Be Made

A licensee must inform the parties in a transaction whether the
licensee is representing the seller, the buyer, both parties, or
neither party. This disclosure must be made in writing, and it
must be made to each party as soon as is practical and always
before that party signs a purchase and sale agreement form to
make or accept an offer. Generally, licensees make an initial
agency disclosure to their client in the agency agreement, and
then make another disclosure to both parties in the purchase
and sale agreement.
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Fig. 1.2 Agency Disclosure Form

AGENCY DISCLOSURE

and buyer/lessee, or neither.

This form is for use when the transaction forms do not otherwise contain an agency disclosure provision.

THE UNDERSIGNED BROKER REPRESENTS:

THE UNDERSIGNED BUYER / LESSEE OR SELLER / LESSOR ACKNOWLEDGES RECEIPT
OF A COPY OF THE PAMPHLET ENTITLED “THE LAW OF REAL ESTATE AGENCY”
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Signature
DATE
Signature
DATE
Signature
DATE
Signature
BROKER
Print/Type
BROKER’S SIGNATURE
FIRM NAME AS LICENSED
Print/Type
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Form 42 ©Copyright 2010
Agency Disclosure Northwest Multiple Listing Service
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Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.




Real Estate Agency

While standard MLS agency and purchase and sale agreement
forms contain the required disclosures, sometimes you have to
use a nonstandard form. For example, when your sale involves
abank-owned property, the bank’s required contract form might
not include an agency disclosure provision. In that case, you
should use a separate agency disclosure form such as the one
shown in Figure 1.2. The disclosure form has a blank where
the agent fills in which party or parties (buyer, seller, both, or
neither) he is representing, as well as blanks for the signatures
of the buyer and the seller.

Acting in Accordance with Disclosures

The disclosures mandated by state law are fairly straightforward.
However, once the disclosures have been made, the licensee
also must act in accordance with those disclosures. This may
be more difficult than it sounds.

ExawmpLE: Carville is the listing agent for Sharp’s house.
Carville discloses this fact, in writing, to Blaine, a
potential buyer. But over the course of a few days,
Carville begins acting more and more like Blaine’s
agent. He gives Blaine a lot of advice about making
an offer and negotiating the best terms. Blaine begins
to rely on Carville’s advice, and by the time Blaine is
ready to make an offer on Sharp’s house, he feels
confident that Carville is working in his (Blaine’s) best
interests.

In this case, even though Carville properly disclosed
his status as the seller’s agent, his actions may imply
an agency relationship with Blaine. This could create
what is known as an inadvertent dual agency. In other
words, Carville would be unintentionally representing the
buyer as well as the seller in this transaction. If Blaine
or Sharp later became dissatisfied with the transaction,
either of them could accuse Carville of breaching his
agency duties.

If a licensee’s conduct is not consistent with his agency
disclosure, he may be subject to disciplinary action by the
Department of Licensing. Possible DOL sanctions against the
licensee include:

* suspension or revocation of his real estate license;

* restriction and/or monitoring of his real estate activities;

 afine of up to $5,000 per violation;

* probation;

 the required completion of a relevant real estate course;

and/or
» censure or reprimand.

Licensee Acting as a Principal

Ifyou are a licensee and are also a principal in a transaction—as
either the seller or the buyer—you must disclose that you are a
real estate licensee, that you are purchasing or selling the property
for your own benefit, and that you intend to make a profit.

When you are a principal in a transaction, you should only
represent yourself; donot try to act as an agent for the other party.

Have your designated broker or branch manager review any
contracts involved before you make or accept an offer. It is
also a good idea to recommend that any unrepresented party
get representation.

Your brokerage firm may have office policies about buying or
selling your own property. If so, you should become familiar
with them and follow them.

Types of Agency Relationships

Residential real estate transactions routinely involve more than
one real estate agent. Here’s a typical example. A prospective
buyer contacts or visits a real estate office in the area of the
city that he is interested in. A licensee who works for that firm
interviews the buyer to find out what kind of a home he wants
and can afford, and then starts showing him suitable properties.
Nearly all firms belong to a multiple listing service, so the
licensee will show the buyer not only homes that are listed
directly with her own firm, but also homes that are listed with
other MLS members.

When the buyer becomes interested in a particular home,
negotiations for the purchase of the home will involve the listing
agent as well as the licensee who has been showing properties
to this buyer. In addition, other licensees have been showing
this home to other buyers, and they also may be submitting
offers and negotiating with the listing agent. (Once the seller
accepts a buyer’s offer, that buyer’s agent and the firm the
agent works for are sometimes referred to as “the selling agent”
and “the selling office,” although those terms are falling out
of favor.) To understand the role that each licensee is playing
in this situation, you need to understand the different types of
agency relationships.

There are four basic types of real estate agency relationships
in Washington:

» seller agency,

* Dbuyer agency,

e dual agency, and

* non-agency.

Seller Agency

In a seller agency, the agent represents only the seller.

ExampLE: Sterling, a property owner, has listed her
home with Jenson, an agent at Bellvale Realty. A
buyer, Chang, makes an offer on the home. Sterling
accepts the offer. The sale closes, and Sterling pays a
commission to Bellvale Realty. Sterling (the seller) is
the principal, Jenson is the seller’s agent, and Chang
(the buyer) is a third party.

Before the Real Estate Brokerage Relationships Act, real estate
agents in Washington almost always represented the seller, even
when they were helping the buyer. Buyer agency was rare.
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ExampLE: Suppose Jenson listed Sterling’s home, but
a licensee working for a different real estate firm found
the buyer for Sterling’s home. Traditionally, not only
Jenson and his firm (Bellvale Realty) but also the other
licensee and her firm would have been considered
Sterling’s agents.

Now, however, a licensee generally represents the seller only
if she has entered into a listing agreement with the seller on
behalf of her firm. (In a listing agreement, the seller hires an
agent to find a buyer who is ready, willing, and able to purchase
the property on the seller’s terms.)

Seller’'s Agent’s Duties to Seller. As we discussed earlier,
areal estate agent owes additional duties to his principal, above
and beyond the duties that he owes to any party. In general, a
seller’s agent must use his best efforts to promote the interests
of the seller.

Seller’s Agent’s Duties to Buyer. A seller’s agent must
always treat a prospective buyer with honesty and good faith,
and must use reasonable care and skill in the transaction. But
the seller’s agent must not act as if she is representing the buyer.
While the agent must fully disclose all the material facts and
answer the buyer’s questions honestly, the agent should not
give the buyer advice, such as suggesting how much to offer
for the listed property.

The seller’s agent has the duty of confidentiality in regard to the
seller; the agent must not disclose any confidential information
obtained from the seller. However, the duty of loyalty to the
seller requires the seller’s agent to pass on to the seller any
important information obtained from the buyer.

ExampLE: Suppose that as Jenson shows Sterling’s
house to Buyer Chang, Chang says to Jenson, ‘I
really love this house, but there’s no way I'm going
to offer full price right off the bat. How about if | offer
$15,000 below the listing price?”

Or suppose Chang says, “This house is great! I'm
going to offer full price. | declared bankruptcy about a
year and a half ago, so | don’t know if I'll qualify for a
loan. But it's worth a shot, right?”

Or Chang might say to Jenson, “Wow, this house is
really underpriced! I'm going to buy it for the full listing
price, then turn around and sell it for $40,000 more
than the owner is asking.”

In each of these cases, Jenson would be obligated to
pass Chang’s comments on to the seller. Remember,
Jensonmustactinthe bestinterests of his client, Sterling.

When a listing agent works closely with a buyer, the buyer may
mistakenly assume that the agent is working on his behalf. Such
a buyer might freely disclose vital information to the agent,
expecting it to be kept confidential, as in the example above.
The buyer is likely to feel betrayed when the agent passes this
information on to the seller, as the agent is obligated to do.
Thus, it is imperative to make sure that the buyer understands
that the listing agent is, in fact, the seller’s agent.
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Again, the agent must fully disclose his status as the seller’s
agent and act in accordance with that disclosure. Otherwise, the
situation could give rise to an inadvertent dual agency.

Services to buyers. There are many services that a seller’s
agent can provide to a buyer, however, without creating a dual
agency. In fact, many of these services actually promote the
interests of the seller, because they increase the chances of a
sale and may help the sales transaction close smoothly.

These services include:
 discussing the buyer’s housing needs;
» showing the property to the buyer;

+ disclosing all pertinent information about the property
(including material facts that adversely affect the property’s
value);

* answering questions about the property and the
neighborhood,;

+ discussing financing alternatives;

» furnishing copies of documents that affect the property
(such as CC&Rs and easements);

» explaining the process of presenting the offer, negotiation,
and closing the transaction; and

 referring the buyer to other professionals, if necessary.

Pre-Existing Relationships. Sometimes the seller’s agent
has previously represented the buyer. If so, this calls for extra
emphasis by the agent on his agency status.

ExawmpLE: Sterling was so pleased with how quickly
Jenson found a buyer for her old home, she wants
Jenson to help her find a new home. Jenson selects
a suitable home that he has listed and shows it to
Sterling.

Under the circumstances, it would be easy for Sterling
to assume that Jenson is acting as her agent. But
unless otherwise agreed, Jenson is the seller’s agent,
and he should emphasize this fact to Sterling. Jenson
should disclose his agency relationship with the seller
to Sterling, remind Sterling that he is obligated to tell the
seller any material information Sterling reveals to him,
and emphasize to Sterling that he will be representing
the seller in all negotiations.

An agent’s allegiance to the new principal rather than to the
old one does have a limit, however. Under the Brokerage
Relationships Act, an agent cannot disclose confidential
information about a principal even after the termination of the
agency relationship.

ExampLE: During Jenson’s earlier agency relationship
with Sterling, he learned that Sterling has a substantial
trust fund. As a result, when Jenson shows Sterling
one of his own listings, he knows that Sterling can
afford to pay full price for it. But this is confidential
information that Jenson learned during their agency
relationship. Therefore, Jenson cannot reveal it to the
seller in the new transaction.
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Buyer Agency

As explained earlier, under Washington law a real estate
licensee generally becomes a buyer’s agent just by providing
services to the buyer. (The exception is when there’s a written
agreement to the contrary, such as a non-agency agreement or
a listing agreement.) As a result of this rule, the majority of
home buyers in Washington are represented by their own agent.

This means that they can relax and divulge key information
about their housing needs and financial situation, knowing that
their agent must keep these matters confidential.

Explaining Buyer Agency to Buyers. Whenyoudisclose
your agency status to a buyer you’re representing, you can
explain the benefits of the relationship by breaking them down
into three categories:

* agency duties,
* objective advice, and
* help with negotiations.

Agency Duties. A buyer’s agent owes agency duties to the
buyer rather than to the seller. For many buyers, the loyalty and
confidentiality owed to them by their agent is the most important
benefit of a buyer agency relationship. Because of the duties of
loyalty and confidentiality, a buyer’s agent must put the buyer’s
interests ahead of her own interests, and any information the
buyer discloses to the agent must be kept confidential.

ExawmpLE: Ashworth is a first-time home buyer. Donnelly
is helping him find a home. Donnelly shows Ashworth a
condo he is very interested in. Its listing price is $359,000
and Ashworth could afford a place that costs $60,000
more. Donnelly must put Ashworth’s interests before
her own, so she encourages him to make an offer,
even though she would receive a larger commission if
he purchased a more expensive property.

Ashworthis eager to buy the condo and suggests making
a full price offer. Donnelly suspects he could get the
property for about $5,000 less than the listing price, so
she advises himto offer $353,900. Even though Donnelly
knows Ashworth is willing to pay the full listing price,
she is obligated to keep this information confidential. If
she had been the seller’s agent, she would have been
required to disclose this information to the seller.

Objective Advice. Seller’s agents develop expert sales
techniques that are designed to convince the buyer to sign on the
dotted line. Buyer’s agents, on the other hand, are free to advise
the buyer on the pros and cons of purchasing any given home.

ExampLe: The Whittiers looked very seriously at two
homes before they bought a third one. Their agent,
Smith, gave them invaluable advice throughout the
house-hunting process.

The Whittiers responded to the beautiful grounds
and elegant interior of the first home, and they were
immediately ready to make a full price offer. At Smith’s
urging, though, they looked into the property taxes,
heating costs, and upkeep and realized immediately
that the house would be too costly to maintain.

The second home they were interested in was much
more affordable. But Smith, who was very familiar with
the neighborhood, knew that the city was planning to
change the zoning and allow high-rises on the arterial
two blocks away. He pointed out that the taller buildings
would increase traffic and noise.

The neighborhood’s peaceful quality was what had
attracted the Whittiers in the first place. They decided
against making an offer.

The third home seemed ideal, even after Smith helped
them evaluate all the information aboutit. Smith prepared
a competitive market analysis (CMA) for the property
and advised the Whittiers to offer $12,000 less than the
listing price. Their offer was accepted and the transaction
closed without a hitch. If it weren’t for Smith’s objective
advice, they might have ended up with a property that
wasn’t right for them.

Help with Negotiations. While some buyers are happiest
when they’re dickering over a sales price, many buyers are
decidedly uncomfortable negotiating for a home they want.
They are afraid to offer full price, because they don’t want to
pay too much for the home. On the other hand, they are afraid
to make an offer that’s too low, for fear of offending the seller
and ruining any chance of reaching an agreement. A buyer’s
agent is extremely useful during the negotiation phase. The
agent can use her knowledge of the real estate market to help
the buyer get the property on the best possible terms.

ExawmpLE: The Browns are first-time buyers. They have
decided to make an offer on a starter home, but they are
unsure about how much to offer. Their agent, Cohen,
suggests an amountforan opening offer based ona CMA
and her experience with sellers in this price range. She
also discusses other important terms of the offer, such
as the amount of the earnest money deposit, the closing
date, and how the parties will divide the closing costs.

Buyer Representation Agreements. As we discussed
previously, buyeragency relationships are created automatically
under the Brokerage Relationships Act. Even so, real estate
firms generally require their agents to enter into a written
agreement with the buyers they represent. (A firm can’t sue
a client to enforce a promise of compensation unless it is in
writing.) A buyer representation agreement describes the rights
and duties of both parties, including the agent’s duty to search
for suitable properties and negotiate the terms of a purchase,
and the circumstances in which the agent’s firm will be entitled
to compensation.

Asanexample, abuyerrepresentation agreement form published
by the Northwest Multiple Listing Service (NWMLS) is shown
in Figure 1.3. The top section of the form establishes that this is
a contract between the buyer and the real estate firm. Paragraph
1 explains that the buyer broker—the agent working with this
buyer—and the managing broker(s) who supervise the broker’s
work with this buyer are the buyer’s agents. It goes on to state
that none of the firm’s other affiliated licensees represent the
buyer unless specifically appointed to do so.

1
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Fig. 1.3 Buyer Representation Agreement

Form 41 ©Copyright 2022

Exclusive Buyer's Agency Agreement EXCLUSIVE Northwest Multiple Listing Service

Rev. 10/22 BUYER’S AGENCY AGREEMENT ALL RIGHTS RESERVED

Page 1 of 2

This Exclusive Buyer's Agency Agreement (“Agreement”) is made this between
(“Buyer Brokerage Firm” or “Firm”)

and (“Buyer”).

Buyer Buyer
1. AGENCY. Buyer Brokerage Firm appoints ("Buyer Broker")

to represent Buyer. This Agreement creates an agency relationship with Buyer Broker and any of Firm’s brokers
who supervise Buyer Broker's performance as Buyer’'s agent (“Supervising Broker”). No other brokers affiliated
with Firm are agents of Buyer, except to the extent that Firm, in its discretion, appoints other brokers to act on
Buyer's behalf as and when needed. Buyer acknowledges receipt of the pamphlet entitled "The Law of Real
Estate Agency."

2. AREA. Buyer Broker’s services shall be limited to real property located in the following geographical areas:

(unlimited if not filled in) (“Area”).

3. EXCLUSIVE AGENCY. This Agreement creates an exclusive agency relationship. Buyer Broker shall have the
exclusive right and duty to represent Buyer for the purchase of real property in.the Area during the term of this
Agreement. NWMLS Form 41A (Non-Exclusive Buyer's Agency Agreement) €an be used for a non-exclusive
agency relationship.

4. TERM OF AGREEMENT. This Agreement is effective upon mutual acecgptance by the parties and will expire in
days (120 days if not filled in) or on delivery of writtén"natice of either party (the “Term”).

5. COMPENSATION. If Buyer purchases (including a contract té purchase, an exchange or contract to exchange, or
an option to purchase) real property, located in the Area_during'the Term, and (a) the purchase closes; or (b) the
purchase fails to close due to Buyer’s breach of the terms ofithe purchase and sale agreement, then Buyer shall
pay to Buyer Brokerage Firm the compensation as follows:

a % of purchase price; O $ ; Qother:

a. Compensation from Seller. A seller_may offer compensation to Buyer Brokerage Firm for representing
Buyer. Any such compensation is disclosedyin thesMLS listing and shall be stated in the purchase and sale
agreement between the seller and Buyer./Such\offer of compensation, if any, may be accepted by Buyer, on
behalf of Buyer Brokeragé Firm, in the purchase and sale agreement and shall be applied to Buyer's
compensation obligationfin this Agreements

If the seller’s offer of compensation is equal to or greater than the above amount, Buyer shall accept the
seller’s offer of compensation and Buyer shall not be obligated to pay Buyer Brokerage Firm. Any amount of
compensation offered by the sellenthat is greater than the above amount shall be: Q paid to Buyer Brokerage
Firm; O credited to Buyer (to the extent allowed by Buyer’s lender) and any non-allowable amount shall be
paid to Buyer Brokerage Firm; O credited to the seller; Q other:

b. Compensation from Buyer. If the seller’s offer of compensation is less than the above amount, Buyer shall
accept seller’s offer of compensation (if any) and pay the balance of the compensation to Buyer Brokerage
Firm at closing or, if the purchase fails due to Buyer's breach of the terms of the purchase and sale
agreement, no later than five days following such breach and Buyer shall be credited with any earnest money
paid to Buyer Brokerage Firm. In the purchase and sale agreement, Buyer may request that the seller pay all
or a portion of Buyer’s compensation obligation to Buyer Brokerage Firm.

c. Filtering Listings. Buyer Broker shall bring listings to the attention of Buyer, regardless of the amount of
seller’s offer of compensation, unless otherwise agreed as set forth herein: O

d. Compensation After Expiration/Termination. If Buyer shall, within days (180 days if not filled in)
after the Term, purchase a property that, during the Term was (1) brought to the attention of Buyer by the
efforts or actions of Firm, or through information secured directly or indirectly from or through Firm; or (2) a
property that Buyer inquired about to Firm, then Buyer shall pay to Firm the compensation provided for herein.
Provided, that if Buyer pays compensation to another real estate firm in conjunction with a sale, the amount of
compensation payable to Firm shall be reduced by the amount paid to such other firm(s).

Buyer's Initials Date Buyer’s Initials Date

1

28
29
30

32
33
34

36
37

39

44
45
46

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 41 ©Copyright 2022

Exclusive Buyer's Agency Agreement EXCLUSIVE Northwest Multiple Listing Service
Rev. 10/22 ALL RIGHTS RESERVED

Page 2 0f 2 BUYER’S AGENCY AGREEMENT

6. FIRM’'S LISTINGS/BUYER BROKER'S OWN LISTINGS/DUAL AGENCY. If Buyer Broker locates a property

10.

1.

12.

13.

listed by one of Firm’s brokers other than Buyer Broker (“Listing Broker”), Buyer consents to any Supervising
Broker, who also supervises Listing Broker, acting as a dual agent. Further, if Buyer Broker locates a property
listed by Buyer Broker, Buyer consents to Buyer Broker and Supervising Broker acting as dual agents. If any of
Firm’s brokers act as a dual agent, Firm may receive the compensation from the seller and buyer as the listing
brokerage firm and Buyer Brokerage Firm.

NO WARRANTIES OR REPRESENTATIONS. Firm makes no warranties or representations regarding the value
of or the suitability of any property for Buyer’s purposes. Buyer agrees to be responsible for making all inspections
and investigations necessary to satisfy Buyer as to the property’s suitability and value.

INSPECTION RECOMMENDED. Firm recommends that any offer to purchase a property be conditioned on
Buyer's inspection of the property and its improvements. Firm and Buyer Broker have no expertise in these
matters and Buyer is solely responsible for interviewing and selecting all inspectors.

V.A. TRANSACTIONS. Due to VA regulations, VA financed transactions shall be conditioned upon the full
compensation being paid by the seller.

NO DISTRESSED HOME CONVEYANCE. Firm will not represent or assistgBuyer in a transaction that is a
“Distressed Home Conveyance” as defined by Chapter 61.34 RCW uhless otherwise agreed in writing. A
“Distressed Home Conveyance” is a transaction where a buyer purchases property from a “Distressed
Homeowner” (defined by Chapter 61.34 RCW), allows the Distressed Homeowner to continue to occupy the
property, and promises to convey the property back to the Distressed:Homeowner or promises the Distressed
Homeowner an interest in, or portion of the proceeds from a resale ofithe property.

FAIR HOUSING. Fair housing laws prohibit discriminatioh based on sex, marital status, sexual orientation,
gender identity, race, creed, color, national origin, citizenship orimmigration status, families with children status,
honorably discharged veteran or military status, the presencejof any sensory, mental, or physical disability, or the
use of a support or service animal by a person with agdisability:

ATTORNEYS' FEES. In the event of suit concerning this‘Agreement, including claims pursuant to the Washington
Consumer Protection Act, the prevailing party is entitled to eourt costs and reasonable attorneys’ fees. The venue
of any suit shall be the county in which the property is located.

OTHER AGREEMENTS (none if not filled in).

Buyer’s Signature Date Buyer Brokerage Firm
Buyer’s Signature Date Buyer Broker’s Signature Date
Address

City, State, Zip

Phone Fax

E-mail Address

78

79

80

81

82

83
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In Paragraph 6 in the NWMLS form, the buyer consents to
dual agency in connection with properties listed with the buyer
broker’s firm. If the buyer is shown a property listed by another
licensee at the firm, any managing brokers who supervise both
the listing broker and the buyer broker will become dual agents.
If the buyer broker shows the buyer one of her own listings, the
buyer broker herself will become a dual agent, along with her
supervising broker(s). (For more about this, see the discussion
of in-house transactions later in this chapter.)

Buyer representation agreements also include provisions that
establish whether the agreement is exclusive or not (whether the
buyer can also have contracts with other real estate firms at the
same time), when the agreement will terminate, and the area in
which the agent will look for properties. The buyer might want
to limit the search to particular neighborhoods, a certain city or
county, or two counties, for example, or include the entire state
of Washington.

Generally, the buyer agrees to be responsible for investigating
and inspecting the property. The buyer’s agent does not make
any warranties or representations regarding the value of any
property or its suitability for the buyer’s purposes. Additionally,
most forms provide that the buyer’s agent will not assist in a
transaction that is a distressed home conveyance (see Chapter
3) unless that is agreed to in writing.

Buyer’s Agent’s Compensation. Naturally, real estate
agents are concerned about how they will be compensated
for their time and effort. The usual way seller’s agents are
compensated is well established and simple: the seller agrees
to pay the listing firm a percentage of the sales price if the
property is sold. At closing, the listing firm will be paid out of
the seller’s proceeds from the sale.

The arrangements for paying a buyer’s agent are more
complicated. The firm representing the buyer may be
compensated by the buyer, the seller, or both parties. This
depends not only on the terms of the firm’s own contract with
the buyer (the buyer representation agreement), but also on the
listing firm’s contract with the seller (the listing agreement):

Compensation Paid By Seller. Under the terms of most
residential listing agreements, the buyer’s agent will often be
paid by the seller. This has customarily been handled through
a commission split: when the property is sold, the seller pays
the agreed commission to the listing firm, and then the listing
firm pays part of it (often half) to the buyer brokerage firm. The
source ofan agent’s compensation does not determine the identity
of the agent’s principal under Washington law; so accepting
payment from the seller doesn’t create an agency relationship
with the seller or otherwise affect the buyer brokerage firm’s
agency relationship with the buyer.

The commission split arrangement does not change the amount
of compensation the seller is obligated to pay, which makes it
fairly painless for sellers. It’s also the most reliable way for
a buyer’s agent to be paid, since the money comes out of the
proceeds of the sale. After making a downpayment and paying
closing costs for their home purchase, many buyers are short
on cash, so buyer’s agents sometimes have trouble collecting
their compensation from their own clients.
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However, as we’ll discuss in Chapter 2, commission splits are
subject to criticism on antitrust grounds, as an anticompetitive
practice. As part of an effort to address this, the Northwest
Multiple Listing Service has revised the compensation provisions
in its listing agreement and buyer representation agreement
forms. The key change is that now the seller will pay the buyer
brokerage firm directly instead of through the listing firm. That
won’t automatically reduce the amount of compensation the
buyer’s firm will receive, butit’s likely to have that effect insome
cases. When the listing agreement form is filled out, some sellers
may refuse to offer the buyer’s agent any compensation, or offer
only a nominal amount. (See Chapter 2 for more information
about compensation provisions in listing agreements and how
they may affect the buyer’s agent’s compensation.)

Compensation Paid by Buyer. Many buyer representation
agreements provide that the buyer will accept a seller’s offer of
compensation for the buyer’s agent when there is such an offer,
but otherwise will pay the firm as specified in the agreement.
For example, that will generally be necessary if the purchased
property was unlisted. If a buyer is interested in homes that
are for sale by owner (FSBOs) and/or foreclosure auction
properties, the buyer broker should point out that the buyer
will probably have to pay the firm’s compensation himself
if he buys such a property. Auction properties pay little or
no commission, and FSBO sellers are rarely willing to pay a
buyer’s agent’s compensation.

Even with a listed property, the buyer may have to compensate
the buyer’s agent himself. That would be true if the seller’s
listing does not include an offer of compensation for the buyer’s
agent, or if the compensation offered is inadequate (see below).

Some brokerage firms insist on a retainer—a fee paid upfront—
before agreeing to a buyer agency relationship. The retainer
is usually nonrefundable, but will be credited against any
compensation that the buyer’s agent becomes entitled to.

Compensation Provision. Now let’s examine the revised
compensation provision in the NWMLS buyer representation
forminFigure 1.3, whichis Paragraph 5. It starts by establishing
the compensation that the buyer will owe her agent (the buyer
brokerage firm) under this contract. It may be a percentage of the
property’s purchase price, a flat fee, or some other arrangement.
The firm will be entitled to payment if a purchase transaction
closes, or if it fails to close because the buyer has breached the
contract with the seller.

If the seller’s listing includes an offer of compensation for the
buyer’s agent, the buyer may accept it on behalf of the buyer
brokerage firm in the purchase and sale agreement form. If
the sale closes, the compensation received from the seller will
be applied to the amount the buyer owes her agent under the
buyer representation agreement. If the amount paid by the
seller is less than the amount the buyer owes, the buyer must
pay the firm the difference. If it is equal to or more than the
buyer owes, the buyer won’t pay the firm any compensation.
(Any excess amount may be credited to the buyer’s firm, to the
buyer herself, or to the seller, depending on what requirements
the buyer’s lender imposes.)
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Note that under this provision, three contracts may affect
the buyer’s agent’s compensation: the buyer representation
agreement, the listing agreement, and the purchase and sale
agreement. As we’ll discuss in Chapter 7, the amount of
compensation the buyer brokerage firm will actually receive, and
which party will pay what portion of it, won’t truly be determined
until the final terms of the purchase and sale agreement have
been negotiated.

The compensation provision in the buyer representation
agreement states that the buyer broker will show the buyer
listings without regard to the amount of compensation the seller
is offering to the buyer brokerage firm, unless otherwise agreed.
If the buyer agrees, however, the contract can establish a lower
limit for the seller’s offer of compensation. In that case, the
buyer broker won’t be required to show a home if the seller is
offering less than that. This practice, referred to as “filtering”
listings by the compensation amount, raises ethical issues; some
professional associations forbid it.

The last part of the compensation provision in the NWMLS
buyer representation form is an extender clause similar to the
ones found in most listing agreements (see Chapter 2). This
clause may entitle the firm to the agreed compensation even
afterthe buyerrepresentation agreement has expired if the buyer
purchases property she learned about through her agent during
the term of the agreement.

Dual Agency

A dual agency relationship exists when an agent represents
both the seller and the buyer in the same transaction. A dual
agent owes agency duties to both principals. However, because
the interests of the buyer and the seller nearly always conflict,
it is difficult to represent them both without being disloyal to
one or the other.

ExampLE: Woodman represents both the buyer and the
seller in a real estate transaction. The seller informs
Woodman thatsheisin abig hurry to sell and will accept
any reasonable offer. The buyer tells Woodman that he
is very interested in the house and is willing to pay the
full listing price. Should Woodman tell the buyer about
the seller’s eagerness to sell? Should Woodman tell the
seller about the buyer’s willingness to pay full price?

In fact, it is really impossible for a dual agent to fully represent
both parties. Thus, instead of the duty of loyalty, Washington
law imposes on a dual agent the duty to refrain from acting to
the detriment of either party.

Because of this, a dual agent should explain to both of her
principals that neither of them will receive full representation.
Certain facts must necessarily be withheld from each party; the
dual agent cannot divulge confidential information about one
party to the other party. For instance, the dual agent will not
tell the buyer the seller’s bottom line, nor will the dual agent
tell the seller how much the buyer is willing to pay.

In-House Transactions. The context in which a dual
agency is most likely to occur is in an in-house transaction.
It’s called an in-house transaction when the listing agent and
the buyer’s agent both work for the same brokerage firm. In
this situation, the listing agent represents only the seller and
the buyer’s agent represents only the buyer, but their firm and
the firm’s designated broker are dual agents, representing both
parties. Any other managing brokers at the firm who supervise
both the listing agent and the buyer’s agent in the transaction
are also dual agents.

ExampLE: Werner, who works for Black Realty, has shown
Miller several houses. Finally, Werner shows Miller
a house listed by Nagano, who also works for Black
Realty. Miller decides to make an offer on the house.
Werner will continue to represent Miller, and Nagano
will continue to represent the seller; but Black Realty
and its designated broker will be dual agents, and so
will any other managing brokers who supervise both
Werner and Nagano in the transaction.

Note that this kind of dual agency arrangement is sometimes
referred to as asplit agency. It may also be called a designated,
assigned, or appointed agency, referring to the fact that one
agent in the brokerage is assigned or appointed to represent
one party, while another agent with the same firm represents
the other party.

Consent to Dual Agency. Before acting as a dual agent,
a licensee must obtain the parties’ written consent. Listing
agreements and buyer representation agreements typically
include a consent to dual agency, which applies if the buyer’s
agent ends up showing a property listed by his brokerage. (The
license law requires a dual agent to sign an agency agreement
with each party.) Most purchase and sale agreement forms also
contain a consent to dual agency.

A dual agency where an individual licensee (as opposed to a
firm’s designated broker) represents both the buyer and the
seller is relatively uncommon. This practice is called “double-
ending,” since the agent gets both the listing agent’s and the
buyer’s agent’s commission share. While legal, many agents
consider the practice ethically questionable (because full
agency representation during negotiations is impossible) and
recommend that both parties have their own agent.

On the other hand, sometimes parties who share a single agent
can benefit. Since one agent is getting the entire commission,
the parties may be able to negotiate a lower rate.

Non-Agency

Sometimes abuyer and a seller don’t want agency representation,
they just want a real estate licensee to facilitate their transaction.
The Brokerage Relationships Act allows a licensee to assist in
a transaction without representing either of the parties. This
is called non-agency, and it’s most common in commercial
transactions.
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In a non-agency transaction, the licensee involved is usually
referred to either as a facilitator or as an intermediary. The
licensee does not owe agency duties to either party, but still owes
each of them the general duties that a licensee owes to any party,
such as disclosure of material facts, reasonable care and skill,
and honesty and good faith. (There is no way for a licensee to
avoid those general duties.) The licensee must also provide the
parties with the real estate agency law pamphlet. Naturally, the
licensee’s status as a non-agent and her responsibilities must
be fully disclosed to both parties.

There are various forms available that can be used when a
licensee wants to act as a non-agent in a transaction. These
forms typically spell out the licensee’s status as a non-agent
and include blanks for filling in the termination date of the
relationship and the method of compensation.

Chapter Summary

1. Whether or not there is an agency relationship, a real estate
licensee owes these general duties to every party to the
transaction: reasonable care and skill, honesty, and good
faith, presenting all written communications, disclosure of
material facts, accounting, providing a pamphlet on agency
law, and disclosing any agency relationship.

2. When a real estate licensee enters into an agency
relationship, he owes his principal not only the general
duties owed to any party, but also agency duties. These
agency duties are loyalty, disclosure of conflicts of interest,
confidentiality, advising the principal to seek expert advice,
and a good faith and continuous effort to fulfill the terms
of the agency agreement.

3. Aseller agency relationship is usually created with a listing
agreement. A buyer agency relationship is created by
written agreement or by law. Under Washington’s real estate
agency law, the Real Estate Brokerage Relationships Act, a
licensee automatically represents the buyer she is working
with, unless there is a written agreement (usually a listing
agreement) to the contrary.

4. Washington law requires agents to disclose to all parties
which party they represent in the transaction. A disclosure
must be made to each party before that party signs an offer
to purchase. The disclosure must be in writing, and it may
be a separate document or simply a provision that’s included
in the purchase and sale agreement.
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A real estate licensee can represent the buyer, the seller, or
both parties to a real estate transaction. Alternatively, the
licensee may choose to act as a non-agent and represent no
one.

A brokerage firm acting as a buyer’s agent typically enters
into a written buyer representation agreement with the
client. A buyer’s agent may be compensated by the buyer,
the seller, or both parties.
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Chapter Quiz

1.

A house has been the site of gang activity in the
past. A buyer asks the agent if any gangs have
been known to operate in the neighborhood. The
agent says nothing about the gang activity in the
house. What duty has the agent breached?

a. The duty to disclose material facts

b. The duty of reasonable care and skill
c. The duty of honesty and good faith
d. None; the agent acted properly

Areal estate agent must do which of the following
in order to disclose all material facts?

a. Physically inspect the property

b. Disclose latent defects the licensee knows about
c. Investigate the financial position of both parties
d. Actively search for material facts

The duty of accounting does not include which of
the following responsibilities?
a. To disclose the terms of the listing agent’s
compensation
b. To be able to account for all funds or valuables
entrusted to the brokerage
c. To avoid commingling trust funds with the firm’s
business funds
d. To report to clients on the status of all trust funds
regularly

A real estate agent is required to give a buyer or
a seller a pamphlet on Washington real estate
agency law before any of the following events
occur, except when the:

a. buyer or seller waives any agency rights

b. agent shows the buyer her listed property during

an open house
c. buyer or seller consents to a dual agency

d. buyer or seller signs an agency agreement

In which of the following situations should the
agent advise the principal to seek expert advice?
a. A buyer asks her agent to help her look into
properties that aren’t listed with the MLS
b. Abuyer asks his agent for advice about whether
a house is structurally sound
c. Aseller asks her agent for advice on whether she
should accept an offer below the listing price
d. A seller asks his agent for advice on what
improvements to make so his house will sell for
a better price

. Which of the following is a limit on the duty to

make a good faith and continuous effort to fulfill
the goals of the agency?

a. Thebuyer’s agentdoesn’thave to seek additional
properties for the buyer when the buyer has made
an offer on a property

b. Theseller'sagentdoesn’thave to presentan offer
if the seller already has a higher offer for the same
property

c. Theseller'sagentdoesn’t have to seek additional
offers when the property is subject to an existing
sales contract

d. Theseller'sagentdoesn’thave todisclose material
facts she learns after the sales contract has been
signed

. Whether or not you have an agency relationship

with a party to a transaction does not affect:

a. whether that party may be held liable for your
actions

b. the extent of the duties you owe to that party
c. whether your actions will be binding on that party

d. whetheryou have a duty to investigate the financial
condition of the other party

. Proper agency disclosure may be made:

a. anywhere in the purchase and sale agreement
b. in a separate document

c. inaseparate paragraph in the purchase and sale
agreement

d. Bothbandc

. Which of the following is not one of the four

basic types of real estate agency relationships in
Washington?

a. Net agency
b. Non-agency
c. Dual agency
d. Buyer agency

10. Which of the following situations involves achange

from one type of agency relationship to another?

a. Anon-agentexplainstothe sellerandthe buyerthat
she is acting only as a facilitator in the transaction

b. Thebuyer’s agentreceives halfofthe commission,
even though the commission was paid by the seller

c. After showing a buyer a number of other houses,
the real estate agent shows the buyer one of her
own listings

d. A buyer representation agreement provides that
the buyer’s agent will accept a commission split
if available, but otherwise the buyer will pay a
commission
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Introduction

When you begin your real estate career, your designated broker
or branch manager will encourage you to start listing homes as
soonas possible. Listing agreements can generate alot of business
activity, both for you and for your brokerage firm.

*  When a new “For Sale” sign shows up in a neighborhood,
potential buyers getin touch with the listing agent or the listing
office for more information. Even if they ultimately aren’t
interested in that particular home, they may be interested in
another listing.

*  When you hold an open house for the listed property, you
meet potential buyers and sellers with whom you may be
able to do business in the future.

* And when the listed property sells, you and your firm get a
paid, no matter who finds the buyer. Plus, a “Sold!” banner
across your yard sign is good advertising for you and the
firm.

Listing your first house is a professionally and financially
rewarding experience. There are a variety of techniques to help
you find sellers and convince them to list with you, which will
be covered in Chapter 5. Here we’ll focus on using a listing
agreement properly and understanding the legal obligations
imposed on you and the seller by that agreement.

This chapter describes the three basic types of listing agreements,
the elements of a valid listing agreement, and the provisions
that are found in most listing agreement forms. It also discusses
the seller disclosure statement form, which you generally will
have sellers fill out when you take their listing. The chapter
ends with a section on listing vacant land.

Types of Listing Agreements

Alisting agreement is a written employment contract between
aproperty owner and a real estate firm. The owner hires the firm
to find a buyer who is prepared to buy the property on terms
acceptable to the owner. (Listing agreements may also be used for
lease transactions, when an owner hires a firm to find a tenant.)

There are three basic types of listing agreements:
* the open listing,

* the exclusive agency listing, and

* the exclusive right to sell listing.

The differences between the three typesrelate to the circumstances
under which the brokerage firm will or will not be entitled to
the compensation agreed to in the contract if a buyer is found.

Open Listing Agreements

Underan open listing, the seller is obligated to pay the brokerage
a commission firm the promised compensation if the property
sells and one of the firm’s agents was the procuring cause of
the sale. The procuring cause is the person who was primarily
responsible for bringing about the contract between the seller
and the buyer (the purchase and sale agreement).
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Open listings are nonexclusive contracts. In other words, a
seller can enter into open listing agreements with more than one
brokerage firm at the same time. If a buyer is found, only the
firm whose agent was the procuring cause will be compensated.
The other firms with open listings won’t be paid, no matter
how much work their agents put into marketing and showing
the property.

This can lead to a dispute over who was actually the procuring
cause of the sale, since agents from competing firms may have
interacted with the buyer whose offer was eventually accepted.
To decide which firm’s agent was the procuring cause—and
therefore which firm is entitled to payment under its open
listing agreement—a court would consider how the transaction
unfolded and what role each agent played. As a general rule,
the agent who personally obtained the offer from the buyer is
the procuring cause. That would be true even though an agent
from another firm with an open listing introduced the buyer to
the property in the first place, for example.

Exclusive listings largely eliminate that kind of dispute and give
the listing agent a much more secure claim to compensation
than an open listing provides. An agent working under an
open listing agreement might be inclined to put less effort into
finding a buyer than she would for an exclusive listing. Because
of their drawbacks, open listings are rarely used in residential
transactions. Multiple listing services generally don’tallow them.

Exclusive Agency Listing Agreements

In an exclusive agency listing, the seller agrees to list with only
one brokerage firm but retains the right to sell the property
herself without being obligated to compensate the firm. The
listing firm is entitled to compensation if any real estate agent
(from any firm) finds a buyer for the property, but not if the
seller finds the buyer without the help of an agent.

An exclusive agency agreement eliminates the possibility of a
conflict with another listing firm over which firm’s agent was the
procuring cause of the sale. There still might be a dispute over
whether the seller or a real estate agent was the procuring cause,
however. Exclusive agency listing agreements are typically
used only if the seller requests one, and they are uncommon in
residential transactions.

Exclusive Right to Sell
Listing Agreements

In an exclusive right to sell listing, the seller agrees to list with
only one brokerage firm, and that firm is entitled to the agreed
compensation if the property sells during the listing term,
regardless of who finds the buyer. Even if the seller makes the
sale directly, without the help of an agent, the brokerage is still
entitled to the payment.

Not surprisingly, real estate firms generally prefer an exclusive
right to sell listing agreement. It eliminates the procuring cause
issue altogether and gives the brokerage firm the best chance of
getting paid. The great majority of residential listing agreements
are exclusive right to sell listings..
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Fig. 2.1 Types of Listing Agreements

OPEN LISTING

¢ SELLER MAY GIVE OPEN LISTINGS TO SEVERAL
BROKERAGE FIRMS

¢ LISTING FIRM COMPENSATED ONLY IF PROCURING
CAUSE

ExcLUSIVE AGENCY LISTING

* SELLER GIVES LISTING TO ONLY ONE BROKERAGE

¢ LISTING FIRM COMPENSATED IF ANY AGENT FINDS A
BUYER

* NO COMPENSATION IF SELLER FINDS A BUYER

EXCcLUSIVE RIGHT TO SELL LISTING

* SELLER GIVES LISTING TO ONLY ONE BROKERAGE

¢ LISTING FIRM COMPENSATED IF ANYONE FINDS A
BUYER

Elements of a Listing
Agreement

Now that we’ve discussed the types of listing agreements, we can
explore various provisions that are typically found in a listing
agreement form. But first, let’s start with the three elements
that a listing agreement must contain in order to be enforceable.

Basic Legal Requirements

Under Washington law, for a brokerage to enforce a listing
agreement, the agreement must:

+ identify the property to be sold,

« authorize the brokerage to sell the property in exchange for
compensation, and

* be in writing and signed by the seller.

Identify the Property. The property must be clearly
identified in the agreement. The best practice is to use a legal
description. A street address is useful, but not adequate by
itself. A property’s legal description may be quite long, so it is
typically an attachment to be attached as the listing agreement
form. The attachment is made part of the contract by reference
(“see Exhibit A.,” for example ).

Authorization and Compensation. A listing agreement
must give the brokerage the authority to list the property and seek
a buyer on the seller’s behalf, in exchange for compensation.
This is commonly referred to in the agreement as authority to
“sell” the property, as in the phrase “exclusive right to sell.”
However, this doesn’t empower the listing agent to sign a
purchase and sale agreement for the seller or otherwise bind
the seller to a sale without the seller’s approval. (To authorize
those actions, the seller would need to give the agent a power
of attorney; see Chapter 7.)

EXAMPLE: You take a listing on Sorenson’s house.
Wilson is very interested in purchasing the house, so
she makes a full price offer that meets all of Sorenson’s
criteria. The listing agreement doesn’'t give you the
authority to accept this offer; you only have the authority
to present the offer to Sorenson. Sorenson will choose
whether or not to accept the offer.

The listing agreement should specify how the brokerage will
be compensated. The compensation is usually a commission
stated as a percentage of the sales price, but it may be a fixed
dollaramount instead. A listing agreement form should not have
the percentage or amount of compensation pre-printed in the
form; instead, the rate or figure agreed to must be filled in for
each transaction. Commission rates are not fixed by law and
may be negotiable between the seller and the brokerage firm.
It’s a violation of antitrust laws for multiple listing services,
professional associations, or competing real estate firms to set
uniform rates of compensation that apply in all transactions
handled by their members or agents (see Chapter 3).

The brokerage firm’s compensation can be based on the seller’s
netrequirements, although this is frowned upon. In a netlisting,
the seller stipulates a certain net amount that she wants from the
sale of the property. If the sales price exceeds that net figure, the
firm is entitled to keep the excess as its compensation.

ExampLE: Warshaw wants you to sell her home. She
wants to get $235,000 from the sale. She says you
can have anything over that. In other words, if you
can sell the property for $240,000, you get a $5,000
commission. If you sell the property for $260,000, you
get a $25,000 commission.

Net listings are discouraged because they give unscrupulous
agents an opportunity to take advantage of clients who don’tknow
the true value of their property. They are illegal in most states,
and members of the National Association of REALTORS® are
forbidden from using them.

The listing agreement should also clearly state the conditions
under which the brokerage firm will be entitled to the agreed
compensation. For example, the agreement might obligate
the seller to pay the brokerage if a “ready, willing, and able”
buyer is found during the listing period. (A ready, willing, and
able buyer is one who makes an offer that meets the seller’s
terms and who is financially able to complete the transaction.)
Alternatively, the agreement might provide that no compensation
will be owed unless the seller actually enters into a contract
with a buyer, or unless a sale actually closes.

In Writing. Washington’s statute of frauds requires all listing
agreements to be in writing and signed by the seller. Without
a written, signed contract, the firm can’t sue for a commission
or any other form of compensation. Note, however, that the
writing requirement doesn’t mean that you must have a formal
listing agreement. Some notes jotted on a piece of paper could
be sufficient.
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ExampLE: George runs into his old friend Brad. Brad
wants to put his property up for sale, and he’s delighted
to discover that George is now a real estate agent
working for Hanson Realty. He'd like to list his property
with George right away.

George doesn’'t have easy access to his brokerage’s
online form, so he writes the following on a piece of
paper: “I will pay Hanson Realty 6% of the selling price
if George Stanwick finds a ready, willing, and able
buyer for the only piece of property | own—Hillshire
Orchards—in Yakima County.” George has Brad
sign the paper. This would be an enforceable listing
agreement in Washington, assuming that Brad is
legally competent.

Provisions of a Typical Listing
Agreement Form

Now let’s take a look at the many provisions found in a typical
listing form. In Washington and most other states, there is no
single standard listing agreement form. In most cases you’ll
be using the form specified by your multiple listing service
or brokerage.

The provisions we’ll describe in the following discussion are
likely to be encountered in a typical form, but any given form
might omit some of these provisions and include others not
discussed here. As an example, an exclusive right to sell listing
form published by the Northwest Multiple Listing Service is
shown in Figure 2.2.

Property Description. As we said, a listing agreement
must clearly identify the property—preferably using its legal
description. The software that agents use to complete a listing
form can usually acquire the legal description directly from the
MLS. If not, the legal description can be obtained from a title
company or from the county recorder’s website. The NWMLS
form in Figure 2.2 calls for the legal description to be attached
to the form as Exhibit A.

Grant of Authority and Listing Period. The opening
section in a listing agreement form usually identifies the
brokerage firm, grants the firm authority to act on the seller’s
behalf, and specifies the date on which the listing period will
expire.

Brokerage Name. Even though the listing agreement form
isfilled out and signed by an affiliated licensee (the listing agent
or listing broker), the listing agreement is actually a contract
between the seller and the brokerage firm. Remember, only a
licensed real estate firm may directly provide brokerage services
to the public (see Chapter 1).

Scope of Authority. The listing agreement gives the
brokerage the authority to “sell” the property. Again, this
doesn’t actually authorize the listing broker to accept an offer
or transfer title. Instead, the listing broker’s role is to market
the property and present offers to the seller, who chooses which
offer to accept and signs the contract with the buyer.
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Listing Period. The listing period ordinarily starts when the
listing agreement is signed by the seller and the listing broker.
Theagreement should include a termination date, when the listing
will automatically expire unless the seller gives written consent
to an extension. A termination date is especially important in an
exclusive listing agreement, since an exclusive listing essentially
prevents the seller from hiring other agents. However, unlike
many other states, Washington does not require an exclusive
listing agreement to include a termination date. In Washington,
a listing agreement with no termination date will end after a
reasonable time.

Of course, a listing agreement—Ilike any other agency
agreement—can end before its termination date for the reasons
we discussed in Chapter 1, such as revocation by the client or
renunciation by the agent.

Agency Relationships. A listing agreement creates an
agency relationship between the seller and the listing firm, as
explained in Chapter 1. Inthe agreement, the listing firm appoints
a particular agent as the listing broker (see Paragraph 2 in the
NWMLS formin Figure2.2). Thelisting broker will be acting as
the seller’s agent, and so will any of the firm’s managing brokers
who supervise the listing broker’s performance. The NWMLS
form specifies that there is no agency relationship between
the seller and any other affiliated licensees of the brokerage,
except to the extent that the firm may appoint another broker
to represent the seller as needed.

The form goes on to describe the circumstances under which
a dual agency may arise: if the property is sold to a buyer
represented by the same individual broker or by another
licensee at the same firm. The seller gives her consent to a dual
agency under these circumstances. (Dual agency is discussed
in Chapter 1.)

List Date. A n MLS listing agreement form may provide that
the listing brokerage must submit information about the property
to the multiple listing service within a specified number of days
afterthelisting agreement is signed. The NWMLS version of this
provision (Paragraph 3) allows the seller and the listing broker
to agree on a date for submitting the listing information, as long
as this “list date” is no more than 30 days after the effective date
of the agreement. It prohibits promoting the property through
advertising, yard signs, open houses, social media, or any other
method before the information is published by the MLS.

Compensation. Aswe said earlier, alisting agreement needs
to establish how and when the brokerage firm will become
entitled to compensation. In the NWMLS form, the conditions
that must be met are stated in the first sentence of Paragraph 4.
It provides that the seller will owe the promised compensation
when a sale closes, or if a sale fails to close because the seller
breached the terms of the purchase and sale agreement.
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Fig. 2.2 Exclusive Right to Sell Listing Agreement Form

Form 1A ©Copyright 2022
Exclusive Sale Northwest Multiple Listing Service
Rev. 10/22 EXCLUSIVE SALE AND LISTING AGREEMENT ALL RIGHTS RESERVED
Page 1 0of 3

(“Seller") hereby grants to, 1

Seller Seller

(“Listing Firm” or “Firm") from date hereof until midnight of 2

(“Listing Term”), the exclusive right to sell the real property ("the Property") 3

commonly known as , City .4

County , WA, Zip ; and legally described on Exhibit A. 5

1. DEFINITIONS. (a) "MLS" means the Northwest Multiple Listing Service; and (b) "sell" includes a contract to sell; 6
an exchange or contract to exchange; or an option to purchase. Firm need not submit to Seller any offers to 7
lease, rent, or enter into any agreement other than for sale of the Property. 8

2. AGENCY/DUAL AGENCY. Seller authorizes Listing Firm to appoint 9
as Seller’s Listing Broker. This Agreement creates an agency relationship with Listing Broker and any of Firm's 19
brokers who supervise Listing Broker's performance as Seller’s agent (“Supervising Broker”). No other brokers 11
affiliated with Firm are agents of Seller, except to the extent that Firm, in its discretion, appoints other brokers to 12
act on Seller's behalf as and when needed. If the Property is sold to a buyer represented by one of Firm’s brokers 13
other than Listing Broker (“Listing Firm’s Buyer’s Broker”), Seller consents'to any»Supervising Broker, who also 14
supervises Listing Firm’s Buyer’'s Broker, acting as a dual agentlf the Propefty is'sold to a buyer who Listing 15
Broker also represents, Seller consents to Listing Broker and Supervising Broker/acting as dual agents. Seller 1g
consents to Firm receiving compensation from more than one party. Seller acknoewledges receipt of the pamphlet 17
entitled “The Law of Real Estate Agency." 18

3. LIST DATE. Firm shall submit this listing, including the Property information on the attached Listing Input Sheets 19

and photographs of the Property (collectively, “ListinggData®), to be published by MLS by 5:00 p.m. on 20
(“List Date”), which date shall hot beymore than 30 days from the effective date of the 21
Agreement. Seller acknowledges that exposure of thesProperty.te the open market through MLS will increase the 22
likelihood that Seller will receive fair market value forthe Property. Accordingly, prior to the List Date, Firm and Seller 23
shall not promote or advertise the Property in any manner whatsoever, including, but not limited to yard or other 24
signs, flyers, websites, e-mails, texts, socialgmediaymailers, magazines, newspapers, open houses, previews, 25
showings, or tours. Seller shall not materially interfere with Listing Firm's marketing of the Property. 26

4. COMPENSATION. If during thefListing Term' Seller sells the Property, and (a) the sale closes; or (b) the sale fails 27
to close due to Seller's breach of the terms of the purchase and sale agreement, Seller shall pay compensation 28
as follows: 29

a. Listing Firm Compensation: % of the sales price, or $ . 30

i. Unrepresented Buyer. If the'buyer is not represented by a buyer brokerage firm, then the Listing Firm 31

compensation shall be % of the sales price, or $ (equal to the amount in 32
subsection 4(a) if not filled in). 33
b. Buyer Brokerage Firm Compensation: % of the sales price, or $ to a cooperating 34

member of MLS representing the buyer (“Buyer Brokerage Firm”) (“Buyer Brokerage Firm Compensation”), 35
which includes another broker affiliated with Listing Firm who represents the buyer. This offer to pay Buyer 36
Brokerage Firm Compensation may not be withdrawn or reduced with respect to a buyer after that buyer or 37
the Buyer Brokerage Firm has notified the Listing Firm or Seller of that buyer’s intent to submit an offer (and 38
for three calendar days thereafter) and shall be paid as set forth above, unless modified by the buyer and 39
Buyer Brokerage Firm in a mutually accepted purchase and sale agreement. Buyer Brokerage Firm is an 40

intended third party beneficiary of this Agreement. 41
i. Dual Agency. If the Listing Broker is a dual agent and represents both Seller and the buyer, then the 42
Buyer Brokerage Firm Compensation paid to Listing Firm shall be % of the sales price, or 43
$ (equal to the amount in subsection 4(b) if not filled in). 44
ii. Non-Member Buyer Brokerage Firm. If checked, Q the offer to pay Buyer Brokerage Firm Compensation 45
shall extend to licensed brokerage firms that are not members of MLS. 46

Seller’s Initials Date Seller’s Initials Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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c. Expiration of the Listing Term. If Seller shall, within days (180 days if not filled in) after the expiration
of the Listing Term, sell the Property to any person to whose attention it was brought through the signs,
advertising or other action of the Listing Firm, or on information secured directly or indirectly from or through
Firm, during the Listing Term, Seller will pay Firm and Buyer Brokerage Firm the above compensation.
Provided, that if Seller pays compensation to a member of MLS or a cooperating MLS in conjunction with a
sale, the amount of compensation payable to Firm shall be reduced by the amount paid to such other
member(s). Provided further, that if Seller cancels this Agreement without legal cause, Seller may be liable for
damages incurred by Firm as a result of such cancellation, regardless of whether Seller pays compensation to
another MLS member or licensed brokerage firm that is not a member of MLS.

5. PROPERTY ACCESS AND KEYBOX. Listing Firm shall install a keybox on the Property that holds a key to the
Property. Such keybox may be opened by a key held by members of MLS, their brokers, and affiliated appraiser
members of MLS. Unless otherwise agreed in writing or as set forth in the attached Listing Input Sheets, Firm and
other members of MLS shall be entitled to show the Property at all reasonable times.

Property Access for Non-Member Brokers. Listing Firm may be contacted by licensed brokers who are not
members of MLS and do not have access to the keybox on the Property. Seller Q authorizes; Q does not
authorize (authorizes if not filled in) Firm to provide access to the Property to licensed brokers who are not
members of MLS. If authorized, Listing Firm Q shall; O shall not (shall'if not)filled in) be required to attend
any such showing. If authorized, Listing Firm QO shall; O shallnot (shall if‘notdilled in) require brokers who
are not members of MLS to execute an access agreement prior to'any showing,

6. MULTIPLE LISTING SERVICE. Seller authorizes Listing Firm andsMLS, to publish the Listing Data and distribute it to
other members of MLS and their affiliates and third parties for public display and other purposes. This authorization
shall survive the termination of this Agreement. Firm is authorized to reportthe sale of the Property (including price and
all terms) to MLS and to its members, financial institutionsgappraisers, and others related to the sale. Firm may refer
this listing to any other cooperating multiple listing service/at Firm's discretion or a licensed broker who is not a member
of a multiple listing service. Firm shall cooperate with all'@ther members of MLS, members of a multiple listing service to
which this listing is referred, and any licensed brokers whosare not members of a multiple listing service. MLS is an
intended third party beneficiary of this Agreement and will provide the Listing Data to its members and their affiliates
and third parties, without verification and withoutrassuming any responsibility with respect to this Agreement.

7. PROPERTY CONDITION AND INSURANCE. Neither Firm, MLS, nor any members of MLS or of any multiple
listing service to which this listingis referred shall be responsible for, and Seller shall indemnify and hold them
harmless from, any loss, theft, or damage of‘any‘nature or kind whatsoever to the Property, any personal property
therein, or any personal injury,resulting from the condition of the Property, including entry by the key to the keybox
and/or at open houses, except for damage or injury caused by their gross negligence or willful misconduct. Seller
is advised to notify Seller's insurance company that the Property is listed for sale and ascertain that the Seller has
adequate insurance coverage. If the"Property is to be vacant during all or part of the Listing Term, Seller should
request that a "vacancy clause" be added to Seller's insurance policy. Seller acknowledges that intercepting or
recording conversations of persons in the Property without first obtaining their consent violates RCW 9.73.030.

8. SELLER'S WARRANTIES AND REPRESENTATIONS. Seller warrants that Seller has the right to sell the
Property on the terms herein. If Seller provides Firm with any photographs, drawings, or sketches of the Property,
Seller warrants that Seller has the necessary rights in the photographs, drawings, or sketches to allow Firm to use
them as contemplated by this Agreement. Seller agrees to indemnify and hold Firm and other members of MLS
harmless in the event the foregoing warranties are incorrect. Seller represents, to the best of Seller's knowledge,
that the Property information on the Listing Input Sheets (attached to and incorporated into this Agreement herein
by this reference) is correct. Seller authorizes Listing Firm to provide the property information in this Agreement
and in the attached Listing Input Sheets to prospective buyers, to cooperating members of MLS who do not
represent Seller and, in some instances, may represent the buyer, and to licensed brokers who are not members
of MLS, subject to any restrictions imposed by Seller.

9. FAIR HOUSING. Seller acknowledges that fair housing laws prohibit discrimination based on sex, marital status,
sexual orientation, gender identity, race, creed, color, national origin, citizenship or immigration status, families

Seller’s Initials Date Seller’s Initials Date
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with children status, honorably discharged veteran or military status, the presence of any sensory, mental, or 96
physical disability, or the use of a support or service animal by a person with a disability. 97

10. SHORT SALE / NO DISTRESSED HOME CONVEYANCE. If the proceeds from the sale of the Property are 9g
insufficient to cover the Seller's costs at closing, Seller acknowledges that the decision by any beneficiary or g9
mortgagee, or its assignees, to release its interest in the Property, for less than the amount owed, does not automatically 100
relieve Seller of the obligation to pay any debt or costs remaining at closing, including fees such as Firm’s compensation. 101
Firm will not represent or assist Seller in a transaction that is a “Distressed Home Conveyance” as defined by Chapter 102
61.34 RCW unless otherwise agreed in writing. A “Distressed Home Conveyance” is a transaction where a buyer 103
purchases property from a “Distressed Homeowner” (defined by Chapter 61.34 RCW), allows the Distressed Homeowner 104
to continue to occupy the property, and promises to convey the property back to the Distressed Homeowner or promises 105
the Distressed Homeowner an interest in, or portion of, the proceeds from a resale of the property. 106

11. SELLER DISCLOSURE STATEMENT. Unless Seller is exempt under RCW 64.06, Seller shall provide to Firm 107
as soon as reasonably practicable, a completed "Seller Disclosure Statement" (Form 17 (Residential)), (Form 17C 108
(Unimproved Residential)), or (Form 17 Commercial). Seller shall indemnify, defend, and hold Firm harmless from 109
and against any and all claims that the information Seller provides on Form 17, Form 17C, or Form 17 110
Commercial is inaccurate. 111

12. CLOSING. Seller shall furnish and pay for a buyer's policy of title,insuranée showing marketable title to the 112
Property. Seller shall pay real estate excise tax and one-half of any ‘escrow. fees.or such portion of escrow fees 113
and any other fees or charges as provided by law in the case of a EHA orVA financed sale. Rent, taxes, interest, 114
reserves, assumed encumbrances, homeowner fees and insufance are to be prorated between Seller and the 115
buyer as of the date of closing. Seller shall prepare and execlite a certification (NWMLS Form 22E or equivalent) 116
under the Foreign Investment in Real Property Tax Act (“FIRPTA”). If Seller is a foreign person or entity, and the 117
sale is not otherwise exempt from FIRPTA, Seller acknowledges that’a percentage of the amount realized from 118
the sale will be withheld for payment to the Internal Revenue Service: 119

13. DAMAGES IN THE EVENT OF BUYER'S BREACH. In the event Seller retains earnest money as liquidated 120
damages on a buyer's breach, any costs_advanced or committed by Firm on Seller's behalf shall be paid 121
therefrom and the balance divided equallyfetween Seller and Firm. 122

14. ATTORNEYS' FEES. In the eventieitherparty employs an attorney to enforce any terms of this Agreement and 123
is successful, the other party'agrees to pay reasonable attorneys' fees. In the event of trial, the successful party 124
shall be entitled to an award of attofneys',fees and expenses; the amount of the attorneys' fees and expenses 125

shall be fixed by the court. TheiWenue of any suit shall be the county in which the Property is located. 126
127
Seller’'s Signature Date Listing Firm
128
Seller’'s Signature Date Broker’s Signature Date
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Compensating Both Firms . The terms of an MLS
listing agreement affect not only the listing firm but also firms
representing buyers interested in the property, as we discussed
in Chapter 1. For many years the most common compensation
arrangement for residential real estate agents in Washington and
most other states has been a commission split between the listing
firm and the brokerage firm representing the buyer (sometimes
called the selling firm). Listing agreement forms published by
multiple listing services generally include a clause in which
the seller consents to the listing firm sharing the commission
with a buyer’s agent.

Under this traditional arrangement, the total commission is a
payment from the seller to the listing firm, and the commission
split is a separate transaction between the listing firm and the
buyer brokerage firm. Through the MLS, the listing firm offers
a specified share (often half of the total commission); buyer’s
agents who show the property to their clients are, in effect,
indicating their willingness to accept that share if their buyer
enters into a contract with the seller. Sellers and buyers have
typically had no input into how large the buyer brokerage
firm’s share would be, and in some cases that information is
not even disclosed to them. Although the commission split is a
very longstanding practice, it has faced growing criticism; it’s
under scrutiny by federal antitrust regulators, and class action
litigation has been brought against the National Association of
REALTORS® and some large brokerages.

To provide sellers and buyers with greater transparency and more
control over their agents’ compensation, the Northwest Multiple
Listing Service has substantially revised the compensation
provision in its listing agreement forms and also made related
revisions in its buyer representation forms (see Chapter 1). The
traditional commission split model is no longer the default.
Instead of paying the entire commission to the listing firm,
with the understanding that the listing firm is going to pay
part of it to the buyer brokerage firm, the seller now agrees to
compensate both the listing firm and the buyer’s firm directly,
with separate payments. Although that may not sound extremely
different, it is a major change with a number of implications
for real estate agents.

Compensation Provision. Let’s look at the NWMLS
compensation provision, Paragraph 4 in Figure 2.2. There is a
blank to fill in with the listing firm compensation, and then another
blank for the buyer brokerage firm compensation, which will
be paid to the cooperating member of the MLS that represents
the buyer. If the buyer is represented by another broker at the
listing firm—in other words, if this turns out to be an in-house
transaction—the listing firm will receive the buyer brokerage
firm compensation in addition to the listing firm compensation.
(See Chapter 1 for more about in-house transactions.)

To protect buyer’s agents, a restriction is placed on the seller’s
(and the listing firm’s) ability to change the compensation offered
to the buyer brokerage firm. After a buyer, or the buyer’s agent,
notifies the seller or listing broker that the buyer intends to submit
an offer to purchase the property, the amount of compensation
stated in the listing agreement can’t be reduced (for this buyer’s
agent) for three calendar days.
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If the buyer and seller arrive at a mutually accepted contract
within that three-day window, the buyer brokerage compensation
stated in the listing agreement will apply to the transaction, unless
the buyer and the buyer brokerage firm agreed to a modification
of that compensation in the purchase and sale agreement.

In addition to allowing the seller to have input into the
buyer’s agent’s compensation, Paragraph 4 gives the seller the
opportunity to fine-tune the compensation that her own agent,
the listing brokerage, will receive if certain situations arise. The
seller can choose to pay the listing firm a different commission
rate if the buyer isn’t represented by an agent. And the seller
can specify a different rate that will apply if the individual
listing broker is a dual agent in the transaction, representing
both the seller and the buyer at the same time. (This dual agent
rate will not apply if the buyer is represented by a different
licensee at the same firm; in that situation, the firm is entitled
to both the listing firm compensation and the buyer brokerage
firm compensation, as explained above.)

In any particular transaction, the new compensation provision
in the NWMLS listing agreement won’t necessarily lead to
a different outcome than the traditional commission split
arrangement would have. For example, some sellers will rely
on their listing broker’s guidance in setting the compensation
figure for the buyer’s agent. If the listing firm would traditionally
have charged a 5% commission and split it 50/50 with the buyer
brokerage firm, the listing broker might now tell the seller that
her firm charges 2.5% of the selling price and recommend filling
in 2.5% for the buyer brokerage firm’s compensation as well.
The two firms will each receive the same compensation they
would have through a commission split.

In other cases the choices the seller makes in the NWMLS
compensation provision will impacthow much each firmis paid.
For example, a seller could refuse to pay any compensation at
allto the buyer brokerage. However, that choice would probably
have negative consequences for the seller; fewer buyers will
be interested in seeing the seller’s property if they would have
to pay their own agent out of pocket in order to buy it. When
listing property, it has always been necessary to convince
some sellers that the real estate agents’ services will be worth
the commission(s) charged, but that conversation is likely to
become even more important. Of course, if a seller offers too
little compensation, a firm has the option of refusing the listing.

Note that the buyer’s agent’s compensation may be modified
when the buyer and seller are negotiating the terms of their
purchase and sale agreement (see Chapter 7). The seller’s offer
of compensation in the listing agreement could be only a starting
point, not the final figure that determines how much the buyer
brokerage firm will actually be paid at closing .

Sale After Listing Term Ends. The final part of the
compensation provision is an example of an extender clause,
also called a tail clause, safety clause, or protection clause.
Occasionally, behind the listing broker’s back, the seller and
a buyer agree to postpone entering into a contract until after
the listing agreement expires, to avoid having to compensate
the real estate firm.
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An extender clause makes it clear that the agreed compensation
will still be owed in this situation. To avoid that obligation,
the buyer and seller would have to wait until the extension
period has also expired, which could be several months down
the road. (If the buyer has an agent, their buyer representation
agreement may also have an extender clause to discourage this
type of scheme.)

Extender clauses differ from one form to another. Sometimes
the obligation to pay the real estate firm after the listing has
expired is triggered only when the property is sold to a buyer
that the agent actually negotiated with during the listing period.

ExampLE: You have listed Baker’s property. The extender
clause in your listing agreement applies only to buyers
you've negotiated with.

One buyer, Abrams, is extremely interested in Baker’s
property. You present her offer to Baker and spend
a few days trying to negotiate the terms of the sale.
Finally, Abrams decides that she is not willing to raise
her final offer by the extra $10,000 that Baker wants,
and she walks away from the property. Another buyer,
Thornwood, sees your “For Sale” sign in the front yard
and calls you on the phone to ask some questions
about the property. You have no further contact with
Thornwood, who does not sound particularly interested
in the property after all.

Suppose Abrams buys the property after your listing
agreement with Baker expires. Since you actually
negotiated with Abrams, your extender clause applies
and Baker owes the promised compensation. On the
other hand, if Thornwood were to purchase the property
during the extension period, Baker would not have to
compensate you. Since you never actually negotiated
with Thornwood, the extender clause does not apply.

Some extender clauses are more broadly worded and require
the seller to pay the compensation if the property is sold within
the extension period to anyone who learned about it in any way
that could be traced to the firm or the MLS. This is the type of
extender clause in the form shown in Figure 2.2.

ExawmpLE: Under this type of extender clause, if Thornwood
were to buy Baker’s property during the extension period,
Bakerwould still owe the compensation agreed to. Even
though you never actually negotiated with Thornwood,
he learned the property was on the market because of
your “For Sale” sign and then contacted you to find out
more about the property.

Extender clauses usually provide safeguards for the seller. For
example, you may be required to give the seller a list of all the
potential buyers you negotiated with during the listing period.
Or the extender clause might state that your firm won’t be owed
compensation if the property is listed with another firm during
the extension period. This protects the seller from becoming
liable for two commissions. Some extender clauses state that,
in these circumstances, if the compensation owed to the second
listing firm is less than that owed to the first listing firm, the first
firm is entitled to the excess amount.

ExawpLe: Your listing agreement with Baker expires
and Baker immediately lists the property with a
new agent. Your listing agreement specified a 6%
commission; the new listing agreement calls for a
5% commission. Shortly afterwards, Abrams (the
buyer you negotiated with before your listing expired)
purchases the property. Under the extender clausein
your listing agreement, Baker owes a 5% commission
to the new listing agent, but he also owes you a 1%
commission.

Multiple Listing Service Provision. MLS listing
agreements include a provision in which the seller authorizes the
listing broker to submit the listing to the multiple listing service.
It also authorizes the MLS and the listing firm to publish and
distribute the listing information. This reminds the seller that
the listing information is not confidential—it will be circulated
among the members of the MLS. The provision is also likely
to include a disclaimer stating that the MLS is not responsible
for verifying the listing information submitted to it.

Property Access and Keybox. Listing forms typically
give the listing broker and cooperating agents from the MLS
the right to enter the property “at all reasonable times” to show
it to prospective buyers. Showing times need to be arranged
with the seller, naturally, but the seller can’t put unreasonable
restrictions in the way. And since cooperating agents need a
way to gain access to the home, an MLS form authorizes the
installation of a keybox on the property.

The version of this provision in the NWMLS form (Paragraph
5) also specifies whether the seller will allow licensed brokers
who are not members of the MLS to have access to the property
and, if so, whether the seller’s listing agent must be present.

Property Condition and Insurance. To protect the listing
firm and its agents, it’s common to include a disclaimer of
liability for any loss of or damage to the seller’s property that
may occur because of misuse of a keybox or during a showing
or an open house, unless it resulted from gross negligence or
willful misconduct on an agent’s part. This disclaimer (often
called a hold harmless clause) typically also applies to liability
for personal injuries on the property. The listing agreement
form will usually encourage the seller to notify his insurance
company that the property is for sale and to make sure the
coverage is adequate.

In the NWMLS form, this provision (Paragraph 7) reminds the
seller that “intercepting or recording” the conversation of people
on the property without their consent (using hidden webcams,
for example) is illegal under Washington law.

Seller’s Warranties and Representations. Most listing
agreement forms include some warranties by the seller, such as:

* the seller has the right to sell the property on the terms
stated in the listing agreement;

« the seller has the necessary rights to any photographs of the
property supplied to the broker for marketing purposes; and

 the information about the property provided by the seller
and included on the listing input sheet is accurate.
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This provision also usually includes a hold harmless clause
protecting the brokerage. In this case, the seller takes
responsibility for the information given and agrees to indemnify
the firm against (reimburse the firm for) any losses caused by
errors or omissions.

Short Sales and Distressed Home Conveyances. In
ashortsale, the proceeds from a property’s sale aren’t enough to
repay the debt secured by the property; nevertheless, the lender
agrees to accept the sale proceeds and release the borrower
from the debt. When a potential short sale is being listed,
Washington law requires the listing agent to give the seller a
written disclosure explaining that the lender’s approval of a
shortsale won’tnecessarily relieve the seller of liability for costs
owed at closing, including compensation owed to a brokerage
firm. This disclosure may be included in the listing form itself.

To help protect the agent from liability under Washington’s
Distressed Property Conveyances statute (discussed in Chapter
3), the listing agreement may provide that the firm will not
represent the seller in a distressed home conveyance unless
agreed to in writing.

Closing Costs. The listing form is also likely to provide
that the seller will pay for the buyer’s title insurance policy
and certain other closing costs, such as the excise tax and part
of the escrow fees. Keep in mind that these provisions in the
listing agreement do not create any obligation to potential
buyers. These are promises the seller makes to the brokerage
firm, and failure to fulfill them can lead to liability only for the
compensation owed to the real estate agents, not to any liability
toward a buyer.

Deposit as Damages. Most purchase and sale agreements
provide that if the buyer breaches the contract, the seller can
keep the earnest money deposit as liquidated damages. Listing
agreements commonly provide that under those circumstances
the seller will first use the deposit to reimburse the listing firm
for any costs incurred; then the seller and the firm will split
the remainder of the deposit, with half going to the firm as
compensation for the services rendered.

Attorneys’ Fees. Most listing forms provide that if either
the brokerage or the seller has to resort to a lawsuit to enforce
the contract, the winner’s attorneys’ fees must be paid by the
other party.

Listing Information. Listing forms used by multiple listing
services include one or more pages for information about the
property, such as the listing input sheet shown in Figure 2.3. The
purpose of alisting input sheet is to generate detailed information
about the property and the listing that will be distributed by the
MLS. The form is completed online and submitted to the MLS.

All of the following basic information is typically required on
a residential listing input sheet:
* property address,
* location of the property (according to a coded MLS mayp),
 listing price,
+ expiration date of the listing,
* county tax ID number,
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* identification of the listing agent,

* buyer brokerage firm compensation,

» age of the home,

» square footage of the home and the lot,
* architectural style of the home,

* number of bedrooms and bathrooms,

* school district information,

* name of the occupant, and

* name and phone number of the owner.

The rest of the input sheet has spaces to fill in or boxes to
check off to describe a wide variety of property features and
amenities. There is also a place for information about any existing
encumbrances and the annual property taxes.

Signatures. A listing agreement should be signed by both
parties: the listing firm and the seller. (The firm can’t enforce
the agreement unless the seller signs.) When you prepare a
listing agreement form, you will sign on behalf of your firm.
Write your firm’s name (as licensed) on the line labeled “Listing
Firm” and sign your own name on the “Broker’s Signature”
line underneath.

If more than one person owns the property, make sure all of
them sign the form.

ExampLE: You are preparing a listing agreement for
property owned by the Mastersons, a married couple.
Unless both the husband and the wife sign the listing
agreementform, the contract might notbe unenforceable.

Insome cases, the sellers are unsure of the names of all the owners.
For example, this might happen if the property was inherited by
several people, or if it is owned by a partnership. If the sellers
seem at all uncertain, or if you simply want to double-check the
ownership, your options include obtaining a copy of the deed or
other title instrument from the seller or online, checking with a
title company, or checking the county tax records.

Receipt of Copy. You are required by state law to give a
copy of any document you prepare to the parties at the time
of signature. So a listing agreement form often includes the
seller’s acknowledgment of receipt of a copy of the agreement.

Modifying a Listing Agreement

Once a listing agreement (or any written contract) has been
signed, it can be modified only with the written consent of all
of the parties.

ExampLE: You and the Mastersons signed a listing
agreement. Two days later, all of you decide to change
the listing’s expiration date. You've agreed that a 90-
day listing would be more appropriate than a 60-day
listing. So you cross out the old expiration date on the
form and write in a new expiration date. To make this
change legally effective, you must write yourinitials and
the date beside the change, and both of the Mastersons
must do the same.



Listing Agreements

Fig. 2.3 Listing Input Sheet

$

E\I:WMI_-Sh::g(rg; Rev. 10/22 RESIDENTIAL Exclusive Listing Agreement (page 1 of 5) PROPERTY
opyrig
Northwest Multiple Listing Service LISTING INPUT SHEET TYPE
All Rights Reserved
« Indicates Required information () Indicates Maximum Choice  *Indicates “Yes” By Default LISTING #
¢ State ¢ County * City
® ZIP Code +4 ® Area ® Community/District
Direction
® Street # (HSN)  Modifier ON QE ONE OsE ® Street Name _—
Qs QOw QaNnw Qasw Post Direction
Suffix aN  OnNe
QAvenue QO Boulevard Q CourtAve QDrive Ct Qlane QO Parkway O Street O Street Pl 1 Way as aNw
Q Avenue Ct O Circle QcCourtst QHighway QLloop QPlace ~ QStreetCt O Terrace QE QsEe Unit#
Q Avenue Pl 1 Court Q Drive Q Junction QPark 1 Road U StreetDr - QO Trail Qw  Qsw

® Preliminary Title Ordered

® Listing Price ¢ Listing Date
¢ Offers (1)
Q Seller intends to review offers upon receipt
1 Seller to review offers on Offer Review Date
(may review/accept sooner)

® Expiration Date * Tax ID#

Offer Review Date
(required if 2nd “Offers” option is selected)

O\ Y

Lot Number B
MAP BOOK

QThomas RR-Mason QRR-Clallam 1 P-Grant
QRR-Kitsap A RR-Thurs 1 RR-Grays Q P-Kittitas
QO RR-Jeff  LRR-Lewis [ Totem 1 P-Yakima

® Prohibit Blogging
O *Yes O No Q*Yes O No

* Compensati
s Q%

® Buyer Brkg. Comp. (BBC)

® Allow Automated Valuation

lock

Q Yellow Pgs
QRA-Clark
Q unknown

Q. % S

¢ Show Map kink
Q*Yes 0 No

Map Pages

ion Type

® Internet Advertising
Q*Yes dNo

® Tail Provision (Days)

QYes QNo

FIRPTA withholding required?
QYes QNo

)

Plat/Subdivision/Building Name

Side Map
Coord.

Top Map
Coord.

¢ Show Address to Public
Q*Yes 0 No

Buyer Brkg. Compensation Comments (40%characters maximum)

Effective Year Built Source

® Year Built

* Finished Sqft

® Lot Size (Square Feet)

Effective Year Built

Approximate Square Footage = Finished Sqft + Unfinished Sqft

QO Public Records (1 See Remarks

(This value is automatically calculated for you)

(Do NOT include SqFt of garage in Finished or Unfinished SqFt fields. Approximate Square Footage should exclude garage.)

¢ Unfinished Sqft ® Square Footage Source

® Lot Size Source

Virtual Tour #1 URL (Please include http:// or https://)

Virtual Tour #1 Description

Virtual Tour #2 URL (Please include http:// or https:/)

Virtual Tour #2 Description

Virtual Tour #3 URL (Please include http:// or https:/)

Virtual Tour #3 Description

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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NWMLS Form 1 Rev. 10/22
Copyright 2022

Northwest Multiple Listing Service
All Rights Reserved

Listing Address:

RESIDENTIAL Exclusive Listing Agreement (page 2 of 5)

LISTING INPUT SHEET

PROPERTY
TYPE

LAG #

Add’l Tax ID#

Add’l Tax ID#

(Additional Tax IDs to be listed on attached sheets)

Add’| Tax ID#

Listing Broker ID#

* LAG Broker Name and Phone

Listing Office - ID# Brokerage Firm Name and Phone

Co Broker - ID#

* Possession (3)
Q Closing
Q Negotiable
Q See Remarks
Q Sub. Tenant's Rights

Co Broker Name and Phone

Co Office - ID#

* Showing Information (10)

Co Brokerage Firm Name and Phone

¢ Potential Terms (10)

O Appointment Q Petin House Q Assumable Q Rehab Loan
Q Call Listing Office 0 Power Off Q Cash Out O See Remarks
Q Day Sleeper Q Renter-Call First Q Conventional Q State Bond

Q0 Gate Code Needed  Security System

J Farm Home Loan 0 USDA

QMLS Keybox O See Remarks L FHA Qva
0 Other Keybox Q ShowingTime 0 Lease/Purchase
Q Owner-Call First Q Vacant Q Owner Financing

QYes QNo

Short Term Rental $ ® Senior Exemption Right of First Refusal
QvYes QNo Monthly Rent ($) QYes O No QvYes QNo
- if rented
® Formy17 (1) ® Common Interest Cmty (RCW 64.90)
$ Q Exempt 0 Provided QYes QNo
® Tax Year ® Annual Taxes (whole dollars) [ Not Provided
* Homeowners Association s HOA Dues Include (15)
Q Cable TV O Natural Gas

O Road Maintenance

O Common Area Maintenance 1 Security Services

HOA Dues Q Central Hot Water
Q Concierge
HOADugs, Freq (1) Q Earthquake Ins.
& Annually Q Garbage
Q Monthly Q Internet
Q NotApplicable Q Lawn Service
SQuarterly

See Remarks
O Sewer
3 Snow Removal
Q Water

Association Contact’s Name

Association Phone No.

® School District

Elementary School Junior High/Middle School

* Owner’s Name

Owner’s Name 2

Senior High School

Owner’s Phone

* Occupant Type
(Owner/Presale/Tenant/Vacant)

® Phone to Show ® Owner’s City and State

® Occupant’s Name

* Bank / RE Owned * 3rd Party Approval Required (2) * Auction
QYes QNo O None Q Other - See Remarks QYes QNo
Q Short Sale
INITIALS:
Seller Date Seller Date Broker Date




Listing Agreements

NWMLS Form 1 Rev. 10/22

Copyright 2022

Northwest Multiple Listing Service

All Rights Reserved

Lot Dimensions

Q city
Q County
1 See Remarks

Site Features (14)
Q Arena-Indoor
Q Arena-Outdoor
O Athletic Court
O Barn
1 Boat House
J Cabana/Gazebo
O Cable TV
Q Deck
Q Dock
1 Dog Run

* Sewer (2)

Q Available
None
Q Septic

* New Construction
QYes QNo

Architecture (1)
Q A-Frame/Dome

Zoning Jurisdiction (1)

RESIDENTIAL Exclusive Listing Agreement (page 3 of 5) PROPERTY
LISTING INPUT SHEET TYPE
Listing Address: LAG #
Pool (1)
Q Above Ground { Indoor
Waterfront Footage (Feet) Q Community Q In-Ground Zoning Code
Lot Topog./Veg. (7) View (6) Waterfront (5)

Q Brush Q Pasture Q Bay Q Ocean Q Bank-High QO Lake

O Dune Q Rolling Q canal Q Partial O Bank-Low Q No Bank

Q Equestrian 1 Sloped Q city Q River Q Bank-Medium  Ocean

Q Fruit Trees  Q Steep Slope Q Golf Course 1 See Remarks Q Bay Q River

Q Garden Space 1 Terraces Q Jetty QO Sound Q Buikhead Q Saltwater

Q Level QO Wooded Q Lake Q Strait Q canal 4 Sound

Q Partial Slope Q Mountain Q1 Territorial Q Creek Q Strait

Q Jetty Q Tideland Rights

Q Electric Car Charging Q Outbuildings .
Q Fenced-Fully Q Patio Lot Details (8)
O Fenced-Partially Q Propane 3 Adjacent to Public Land Q High Voltage Line
Q Gas Available Q Rooftop Deck Q Alley Open Space
O Gated Entry Q RV Parking Q Corner Lot Q Paved Street
Q Green House Q shop 3 Cul-de-sac Q Secluded ® Leased Land
O High Speed Internet A Sprinkler System Q Curbs Q Sidewalk QYes ONo
QO Hot Tub/Spa Q stable O Dead End Street Q Value in Land
Q Irrigation Q Dirt Road
Q Moorage Q Drought Res Landscapg:

1 Sewer Connected

Aprvd # of Bedrooms (septic)

) See Remarks

Q cabin Q Spanish/sw
Q Cape Cod Q Traditional
Q Colonial Q Tudor

Q Contemporary Q Victorian

Q Craftsman

Q Modern

Q NW Contemporary

Manufactured Home Serial No.

® Exterior (4)

3 Brick O See Remarks

Q Cement Planked O Stone
Q Cement/Concrete O Stucco
O Log O Wood

Q Metal/Vinyl 0 Wood Products

Home Faces (1)

® Building Information (3)

Q 871

Basement (3)
Q Daylight Q Partially Finished
Q Fully Finished O Roughed In
QO None Q Unfinished

* Total Covered Parking

New Construction State (1)

O Completed @ Wnder Construction
Q Presalé

Buildidg Conditiohy(1)
Q Averagé
Fair
O Fixer
Q Good
Q Remodeled
O Restored
3 Under Construction
QWery Good

Manufactured Home Manufacturer

® Rarking Type (4)
QFCarport-Attached
Q Carport-Detached anN
Q Driveway Parking
Q Garage-Attached

Builder

Estimated Completion Date

¢ Style Code (1)

O Garage-Detached

one

Q Off Street

Q10- 1 Story 3 18 - 2 Stories w/Bsmnt
Q11 -1 1/2 Story Q20 - Manuf-Single Wide
Q12 -2 Story Q 21 - Manuf-Double Wide
Q13 - Tri-Level Q 22 - Manuf-Triple Wide

Q 14 - Split Entry

Q 15 - Multi Level

Q 16 - 1 Story w/Bsmnt
Q17 - 1 1/2 Stry w/Bsmnt

Q24 - Floating Home/
On-Water Res
Q32 - Townhouse

Manufactured Home Model Number

Foundation (3) * Roof (3)
Q Concrete Block 0 See Remarks Q Built-up Q Metal
Q Concrete Ribbon 1 Slab 0 Cedar Shake O See Remarks
Q Post & Block Q Tie down Q Composition O Tile

3 Post & Pillar
Q Poured Concrete

Q Flat

Q Torch Down

Q Green (Living)

Accessibility Features (12)

QEe QsE
anN Qasw
QNe Qw
QnNw
Qs

Accessory Dwelling Unit (1)

Q Attached Dwelling
( Detached Dwelling

Q Attached/Zero Lot Line
Q Built on Lot

) Detached

3 Manufactured Home
Q Modular

Q Planned Unit Dev

Q Accessible Approach
0 Accessible Entrance

O Accessible Central Living/Common Area

QO Accessible Bedroom
0 Accessible Bath
0 Accessible Kitchen

Detached Dwelling (Finished Square Feet)

O Accessible Utility
Q Modifications for Hearing/Vision

QO Accessible Elevator or Lift Installed

Q Ceiling Track
Q Smart Technology

Q Other

ADU Bedroom(s)

ADU Bathroom(s)

INITIALS:

Seller

Date Seller

Date

Broker

Date
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NWMLS Form 1 Rev. 10/22
Copyright 2022

Northwest Multiple Listing Service
All Rights Reserved

Listing Add

Green Certification (4)

3 Built Green™ Q18
QLEED™ azs
Q Northwest ENERGY STAR® ass

Q Other - See Remarks

Construction Methods (2)

Q Advanced Wall

O Double Wall

Q Ins. Concrete Form (ICF)
Q Post & Beam

( standard Frame

Q Steel & Concrete
Q Strawbale

Q Tilt-up

Lower Fireplaces Upper Fir

Leased Equipment

* Energy Source (6)

Q Electric 3 See Remarks
Q Geothermal Q Solar (Unspecified)
Q Ground Source 1 Solar Hot Water
Q Natural Gas J Solar PV
Qoil Q Wood
O Pellet
Q Propane
Floor Covering (5)
Q Bamboo/Cork Q Marble

Q Other Renewable
3 See Remarks

Q Ceramic Tile
3 Concrete

Q Engineered Hardwood ~J Slate

O Fir/Softwood Stone

0 Granite Q Travertine
Q Hardwood Q Vinyl

Q Laminate Q Vinyl Plank

Q Laminate Hardwood Q Wall to Wall Carpet

3 Laminate Tile

Appliances That Stay (10)

O Dishwasher QO Dryer 2 Microw:
U Double Oven [ Garbage Disposal (1 Refrigel

Community Features (11) .

Q Age Restriction Q Golf Course

Q Airfield Q Park
Q Boat Launch Q Playground
Q CCRs Q Tennis Courts
O Clubhouse Q Trails
Q Community Waterfront

/Pvt Beach

Water Company

Cable/TV Provider

Built Green™ (1)

Q Structural Ins. Panel (SIPs)
EPS Energy Score (0-99,999kWh)

eplaces

Water Heater Type

* Heating/Cooling (8)
0 90%+ High Efficiency
Q Baseboard
Q Central A/IC
Q Ductless#P-Mini Split
Q Forced Air
Q Heat,Pump
Q HEPA Air Filtration

Interior Features (17)
0,2nd Kitehen
O 2nd Primary BR
Q Bathyoff Primary
Q Built-in Vacuum
A Ceiling Fan(s)
Q Dbl Pane/Storm Windw
Q Dining Room
O Elevator
Q Fireplace (Primary BR)

ave
rator [ Stove/Range [ Washer

Water Source (3)

O Community Q Shared Well

Q Individual Well 3 Shares

Q Lake Q Water Catchment
Q Private System

Q Public Q Well Needed

 See Remarks

Power Company

Internet Service Provider

Main Fireplaces

RESIDENTIAL Exclusive Listing Agreement (page 4 of 5) PROPERTY
LISTING INPUT SHEET TYPE
ress: LAG #
LEED™ (1) Northwest ENERGY STAR® (1)
tar Q4 Stars Q3 Platinum O NWESH Certified
tars Q5 Stars Gold QO NWESH Presale
tars Q silver Q NWESH Under Construction
Q Certified

HERS Index Score (0-150)

Type of Fireplace (5)
Q Electric
Q Gas
Q Other - See Remarks
Q Pellet
Q Wood

Water Heater Location

Q High Efficiency (Unspecified) Q) Radiator

Q Hot Water Recirc Pump Q Stove/Free Standing
Q' HRV/ERV System Q Tankless Water Heater
@ Insert Q wall

Q None

Q) Other - See Remarks

QRadiant

Q French Doors Q Solarium/Atrium

Q High Tech Cabling Q Sprinkler System

Q Hot Tub/Spa Q Triple Pane Windows
Q Jetted Tub Q Vaulted Ceilings

Q Loft Q Walk-in Closet

Q Sauna Q walk-in Pantry

Q Security System Q wet Bar

Q Skylights Q Wine Cellar

1 SMART Wired Q Wired for Generator

0 See Remarks [ Trash Compactor

Irrigation Comments  (Max 40 characters)

Sewer Company

Public Transit Nearby

QYes QNo Transit Route

INITIALS:

Seller Date

Seller

Date Broker Date
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gWMLShfg(r)g21 Rev. 10/22 RESIDENTIAL Exclusive Listing Agreement (page 5 of 5) PROPERTY
opyrig
Northwest Multiple Listing Service LISTING INPUT SHEET TYPE
All Rights Reserved
Listing Address: LAG #
® Level (1) U for Upper M for Main L for Lower S for Split G for Garage
Approved Accessory M| Extra Fin. Room M| Living Room (M|
Bonus Room (M| Family Room [M] Primary Bedroom (M
Den/Office (M| Great Room M| Rec Room M|
Dining Room [M] Kit with Eating Space M| Studio (M|
Entry (M| Kit w/o Eating Space M Utility Room (M|
No. of Bedrooms U M L No. of Full Baths U M L G
(Excluding Primary Bedroom)
No. of '/2 Baths u M L G
No. of 34 Baths V) L G
Marketing Remarks. CAUTION! The comments you make in the following lines are limited t criptions of the land and improvements only.
These remarks will appear in the client handouts and websites. (750)
Confidential Broker-Only Remarks. Comm: n this category are for broker’s use only. (500)
* Driving Directions to Property (200)
INITIALS:
Seller Date Seller Date Broker Date
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Fig. 2.4 Listing Amendment Form
Form 18 ©Copyright 2013
Amendment to Exclusive Listing Agreement Northwest Multiple Listing Service
Rev. 5/13 ALL RIGHTS RESERVED
Page 1 of 1

AMENDMENT TO EXCLUSIVE LISTING AGREEMENT

This amends the Exclusive Listing Agreement (“Agreement”) dated 1
between (“Seller”) 2
Seller Seller
and, (“Firm”) 3
concerning the property, listing no. , commonly known as , 4
in the City of , County of , WA, Zip 5
SELLER AND FIRM AGREE AS FOLLOWS: 6
Q Price Change. The listing price is changed to $ 7
O Agreement Extended. The Agreement is extended until midnight of 8

Exclusive Listing Agreement.

Q Other:

ALL OTHER TERMS AND CONDITIONS of the Agreement remain unchanged.

If the Agreement expired prior to the parties’ execution of thissAmendment, the Agreement (and any prlor 9
Amendments thereto) are incorporated herein by this reference and this*Amendment shall constitute a new 10

1"

12

25

26

Seller’s Signature Date Real Estate Firm

27

Seller’s Signature Date Broker’s Signature

Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.




Listing Agreements

With simple changes, it’s acceptable to modify terms in a listing
agreement by crossing out what was filled in and replacing it
with new information (as long as both parties initial and date
the change, as in the example above). However, it’s a better
practice to use an amendment form specifically designed for
changing the terms of a listing agreement, such as the form
shown in Figure 2.4. Of course, the amendment form must also
be signed and dated by all parties to the original agreement.

Seller Disclosure Statement

Some listing agreements include a clause that describes the
seller’s obligation to fill out a seller disclosure statement.
Althoughthe seller doesnothave to give the disclosure statement
to the buyer until a purchase and sale agreement has been
signed, it’s customary to have the seller fill it out and give it to
the listing agent as soon as possible.

Disclosure Requirements

Washington law requires a real property seller to give the buyer
a disclosure statement when a purchase and sale agreement is
signed. This requirement applies to all types of real property
except agricultural or timber land.

A seller disclosure statement is generally only required in
standard sales transactions. For example, it isn’t necessary to
provide one in a foreclosure sale or when property is being gifted
to a family member. And if a sale requires a public offering
statement or another type of disclosure statement to comply with
the Common Interest Ownership Act or the Timeshare Act, then
it isn’t necessary to also provide a seller disclosure statement.

The seller disclosure statement is a statutory form, which
means that the contents are dictated by statute. There are
different versions for unimproved residential property, improved
residential property, and commercial property.

In the disclosure statement, the seller is required to share her
knowledge about the property, including the condition of any
buildings, the availability of utilities, the existence of easements
or other encumbrances, and other material information. A copy
of'the seller disclosure statement form for improved residential
property is shown in Figure 2.5.

As areal estate agent, you are not responsible for filling out the
disclosure form; the seller is, and you should not do it for the
seller. However, youmust be familiar with the legal requirements
so that you can explain them to the seller.

The disclosure statement form begins with instructions to the
seller, along with a notice to the buyer explaining the form and
the buyer’s legal rights (which we’ll discuss shortly). On the
version for improved residential property, the part of the form
that presents questions about the property is broken down into
the following sections:

1. Title. This section asks questions about the seller’s
authority to sell the property; encumbrances that affect
the title; easements, rights-of-way, boundary disputes,
encroachments, CC&Rs, or other restrictions that affect
use of the property; and any other elements (such as a
written maintenance agreement, survey project, or zoning
violation) that might affect title or use.

2. Water. The seller must disclose the source and condition of
the household water supply, any water rights that go along
with the property, and the condition of the sprinkler system.

3. Sewer/on-site sewage system. The form asks for
information about the property’s sewer or septic tank
system, including what type of sewage disposal system
is used. If it’s an on-site system, there are questions to
answer about its construction and upkeep, such as when
the system was last inspected and pumped.

4. Structural components. This section of the form asks
for information about the various structural components
of the property, such as the roof and the foundation. The
seller must also answer questions about any additions or
remodeling; the settling or sliding of the structures; and
various types of inspections, including pest inspections.

5. Systems and fixtures. This section lists several types
of systems, fixtures, or appliances—such as the electrical
system, the plumbing system, the hot water tank, the heating
and cooling system, wood-burning appliances, and the
security system—and asks if they have any defects. (Note:
If the property is new construction that has never been
occupied, sections 4 and 5 do not need to be completed.)

6. Homeowners association/common interests. Here the
seller lists information about the homeowners association
(if any), assessments by the homeowners association, and
any commonly owned areas.

7. Environmental. This section asks about soil or water
problems, fill materials, damage caused by natural
disasters, flooding, environmental hazards, the presence
of shorelines or other critical areas, utility equipment, and
radio tower interference with telephone reception.

8. Lead-based paint. This section requires disclosures
concerning the possible presence of lead-based paint on the
property if the house was built before 1978. (The federal
lead-based paint disclosure law is discussed in Chapter 7.)

9. Manufactured and mobile homes. This section applies
when the property being sold includes a manufactured or
mobile home. The seller is asked about any alterations to
the manufactured or mobile home.

10. Full disclosure. Finally, the form asks whether there
are any other material defects affecting the property or
its value that a buyer should be aware of.

Many of the questions in the disclosure form are marked with
an asterisk. Ifthe seller answers “Yes” to any of those questions,
she is required to provide additional information at the end of
the form or on additional sheets.After answering the questions
about the property, the seller must sign a verification provision.
It states that the information provided is complete and correct
to the best of the seller’s knowledge. It also states that if the
informationis challenged as inaccurate, the seller will indemnify
the real estate licensees and hold them harmless from claims
based on the inaccuracy.

The seller acknowledges receipt of a copy of the form and
authorizes the real estate agent to distribute copies to other
licensees and to prospective buyers.
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Fig. 2.5 Seller Disclosure Statement

gglrgrgisclosure Statement SELLER DISCLOSURE STATEMENT Northwest(?/lcucl)t‘ijgligl?itsﬁg;1Service
Rev. 8/21 IMPROVED PROPERTY ALL RIGHTS RESERVED
Page 1 of 6

SELLER:

Seller Seller
To be used in transfers of improved residential real property, including residential dwellings up to four units, new construction,
dwellings in a residential common interest community not subject to a public offering statement, condominiums not subject to a public
offering statement, certain timeshares, and manufactured and mobile homes. See RCW Chapter 64.06 for further information.

INSTRUCTIONS TO THE SELLER

Please complete the following form. Do not leave any spaces blank. If the question clearly does not apply to the property check
“NA.” If the answer is “yes” to any asterisked (*) item(s), please explain on attached sheets. Please refer to the line number(s) of
the question(s) when you provide your explanation(s). For your protection you must date and initial each page of this disclosure
statement and each attachment. Delivery of the disclosure statement must occur not later than five (5) business days, unless
otherwise agreed, after mutual acceptance of a written purchase and sale agreement between Buyer and Seller.

NOTICE TO THE BUYER
THE FOLLOWING DISCLOSURES ARE MADE BY THE SELLER ABOUT THE CONDITION OF THE PROPERTY LOCATED AT
, CITY

STATE , ZIP , COUNTY (“THE PROPERTY”) OR AS
LEGALLY DESCRIBED ON THE ATTACHED EXHIBIT A.

SELLER MAKES THE FOLLOWING DISCLOSURES OF EXISTING MATERIAL FACTS OR MATERIAL DEFECTS TO BUYER BASED
ON SELLER'S ACTUAL KNOWLEDGE OF THE PROPERTY AT THE TIME SELLER_COMPLETES THIS DISCLOSURE
STATEMENT. UNLESS YOU AND SELLER OTHERWISE AGREE IN WRITING;YOU HAVE THREE (3) BUSINESS DAYS FROM
THE DAY SELLER OR SELLER’S AGENT DELIVERS THIS DISCLOSURE STATEMENTTO YOU/TO RESCIND THE AGREEMENT
BY DELIVERING A SEPARATELY SIGNED WRITTEN STATEMENT OF RESCISSION,TO"SEELER OR SELLER'S AGENT. IF THE
SELLER DOES NOT GIVE YOU A COMPLETED DISCLOSURE STATEMENT,;THEN YOU MAY WAIVE THE RIGHT TO RESCIND
PRIOR TO OR AFTER THE TIME YOU ENTER INTO A PURCHASE AND SALE AGREEMENT.

THE FOLLOWING ARE DISCLOSURES MADE BY SELLER AND ARE NOT THE REPRESENTATIONS OF ANY REAL ESTATE
LICENSEE OR OTHER PARTY. THIS INFORMATION IS FOR DISCEOSURENONLY AND IS NOT INTENDED TO BE A PART OF
ANY WRITTEN AGREEMENT BETWEEN BUYER AND SELLER!

FOR A MORE COMPREHENSIVE EXAMINATION OF THE(SPECIFIC CONDITION OF THIS PROPERTY YOU ARE ADVISED
TO OBTAIN AND PAY FOR THE SERVICES OF QUALIFIED EXPERTS TO INSPECT THE PROPERTY, WHICH MAY INCLUDE,
WITHOUT LIMITATION, ARCHITECTS, ENGINEERS, "LAND SURVEYORS, PLUMBERS, ELECTRICIANS, ROOFERS,
BUILDING INSPECTORS, ON-SITE WASTEWATER TREATMENT INSPECTORS, OR STRUCTURAL PEST INSPECTORS.
THE PROSPECTIVE BUYER AND SELLER MAY WISH TO OBTAIN PROFESSIONAL ADVICE OR INSPECTIONS OF THE
PROPERTY OR TO PROVIDE APPROPRIATE IPRQVISIONS, IN A CONTRACT BETWEEN THEM WITH RESPECT TO ANY
ADVICE, INSPECTION, DEFECTS OR'WARRANTIES.

Seller Q is / Q is not occupying the Property.

|. SELLER’S DISCLOSURES:
*If you answer “Yes” to a question with an asterisk (*), please explain your answer and attach documents, if available and not
otherwise publicly recorded. If necessary, use an attached sheet.
YES NO DONT NA

1. TITLE KNOW
A. Do you have legal authority to sell the property? If no, please explain. ..........cccoccooveniininiiieniens Q Q a Q
*B. s title to the property subject to any of the following?
(1) Firstright of refusal .... Qa a Qa
(2) Option .. Q Q Q
(3) Lease or rental agreement Qa a a
(4) Life estate? .....ccceovrevrinrennnen, a a Qa
*C. Are there any encroachments, boundary agreements, or boundary disputes? ............ccccceeverenenns a Q a a
*D. Is there a private road or easement agreement for access to the property? ...........cccoceevenenieenenns Q Q a Q
*E. Are there any rights-of-way, easements, or access limitations that may affect the Buyer’s use of
the property? ..... Qa a Qa
*F. Are there any written agreements for joint maintenance of an easement or right-of-way?............... Q a a a
*G. Is there any study, survey project, or notice that would adversely affect the property? ... Q Q Q
*H. Are there any pending or existing assessments against the property? ...........ccccceeeeiene Q a Q
*|.  Are there any zoning violations, nonconforming uses, or any unusual restrictions on the
property that would affect future construction or remodeling? ..........cooceeiiiiiiiiiieieeeeee a Qa a a
SELLER'S INITIALS Date SELLER’S INITIALS Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 17
Seller Disclosure Statement
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SELLER DISCLOSURE STATEMENT ©Copyright 2021

Northwest Multiple Listing Service
IMPROVED PROPERTY ALL RIGHTS RESERVED

SELLER’S INITIALS Date SELLER'S INITIALS Date

Page 2 of 6 (Continued)
YES NO DONT NA 54
KNOW 55
*J. Is there a boundary survey for the property? ...........cccooiiiiiiiiiiiii e a Q a Q 56
*K. Are there any covenants, conditions, or restrictions recorded against the property? ..........c.cccc.c... Qa Q a Q s7
NOTICE TO BUYER: Covenants or deed restrictions based on race, creed, sexual orientation, 58
or other protected class were voided by RCW 49.60.224 and are unenforceable. Washington 59
law allows for the illegal language to be struck by bringing an action in superior court or by the 60
free recording of a restrictive covenant modification document. Many county auditor websites 61
provide a short form with instructions on this process. 62
. WATER 63
A. Household Water 64
(1) The source of water for the property is: QO Private or publicly owned water system 65
Q Private well serving only the subject property  *0 Other water system 66
*If shared, are there any written agreements? ...........ociiiiiiiiiieiieiee e a Qa a a 67
*(2) Is there an easement (recorded or unrecorded) for access to and/or maintenance of the 68
water source? .. Q ] a Q 69
*(3) Are there any problems or repairs needed? .. Q a a 7
(4) During your ownership, has the source provided an adequate year-round supply of potablewater? ..Q m] m] a 7
If no, please explain: 72
*(5) Are there any water treatment systems for the property? ..............cc.. il a a a Q 73
If yes, are they: O Leased 0 Owned 74
*(6) Are there any water rights for the property associated withdts domestic water supply, such 75
as a water right permit, certificate, or Claim? ..........cccooeviii b et a a a a 7.
(a) Ifyes, has the water right permit, certificate, or claim beeniassignedytransferred, or changed? O Q a Q 77
*(b) If yes, has all or any portion of the water right netidbeen used for five'onmore successive years? 0 Q a a 78
*(7) Are there any defects in the operation of the water system (e.g. pipes, tank, pump, etc.)? ......Q a a a 7
B. Irrigation Water 80
(1) Are there any irrigation water rights for the property, such as a water right permit, 81
certificate, or ClaiM? .......oovieie b e e a a a a 8
*(a) If yes, has all or any portion of the Water fight not been used for five or more 83
SUCCESSIVE Years? ......... ... .. ool e Q a Q &
*(b) If so, is the certificated@vailable? (If yes, please attach a copy.) ......... ] a a s
*(c) If so, has the water right permit, certificate, or claim been assigned, transferred, or changed'7 ..Qa ] a a 86
*(2) Does the property receive irrigation'water from a ditch company, irrigation district, or other entity?.....Q Qa a a g7
If so, please identify the entity that supplies water to the property: 88
89
C. Outdoor Sprinkler System 90
(1) Is there an outdoor sprinkler system for the property? ..........ccccocoveeriie e a Q a a 9
*(2) If yes, are there any defects in the system? ..........ccccociiiiiiiiiii e a a a a 92
*(3) If yes, is the sprinkler system connected to irrigation water? ... ] ] a O
. SEWER/ON-SITE SEWAGE SYSTEM 94
A. The property is served by: 95
0 Public sewer system 0 On-site sewage system (including pipes, tanks, drainfields, and all other component parts) 9%
Q Other disposal system 97
Please describe: 98
B. If public sewer system service is available to the property, is the house connected to 99
TNE SEWET M@INT .ottt b e bt r et e bt e sab e e e et e e e bt e e ab e e enaaeeenbeeens m] m] Q a 100
If no, please explain: 101
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Form 17

Seller Disclosure Statement

Rev. 8/21
Page 3 of 6

*C. Is the property subject to any sewage system fees or charges in addition to those covered

D.

SELLER DISCLOSURE STATEMENT

IMPROVED PROPERTY
(Continued)

Northwest Multiple Listing Service

©Copyright 2021

ALL RIGHTS RESERVED

YES

in your regularly billed sewer or on-site sewage system maintenance service?............c.cccoceevvennenne a

If the property is connected to an on-site sewage system:
*(1) Was a permit issued for its construction, and was it approved by the local health
department or district following its CONSrUCtION? ..........ccoiiiiiiiiiii e a

(2) When was it last pumped?

*(3) Are there any defects in the operation of the on-site sewage system? ............ccccccoviviiiininnn, a

(4) When was it last inspected?

By whom:

(5) For how many bedrooms was the on-site sewage system approved?

bedrooms

E. Are all plumbing fixtures, including laundry drain, connected to the sewer/on-site
SEWAGE SYSEEM? ..ttt ettt ettt ettt a

*F.

*H.

If no, please explain:

Have there been any changes or repairs to the on-site sewage system? .........cccooveieeiiieiiiiinnennn a

. Is the on-site sewage system, including the drainfield, located entirely within the

boundaries of the property? ...........cccooiiiiiiiiiiicccceeeeeee S a

If no, please explain:
Does the on-site sewage system require monitoring and maintenance senvices more frequently

than ONCE @ YEAI? .....ccueeiiiiiiiiiii e Bt e e e el e a

a

Q

KNOW
a

a

NO DONT NA

a

m}

NOTICE: IF THIS RESIDENTIAL REAL PROPERTY DISCLOSURE IS BEING /COMPLETED FOR NEW CONSTRUCTION
WHICH HAS NEVER BEEN OCCUPIED, SELLER IS NOT REQUIRED TO.COMPLETE THE QUESTIONS LISTED IN ITEM 4
(STRUCTURAL) OR ITEM 5 (SYSTEMS AND FIXTURES).

4. STRUCTURAL

*A. Has the roof leaked within the last 5 years? .........5. ...
*B. Has the basement flooded or leaked? .... .a
*C. Have there been any conversions, additions or remedeling? ........... .4
*(1) If yes, were all building pérmits obtained? ....... ...a
*(2) If yes, were all final in§pections obtained? ... ..a
D. Do you know the age of tREINOUSE? ... 00k a
If yes, year of original construction:
*E. Has there been any settling, slippage; or sliding of the property or its improvements? ........... ..a
*F. Are there any defects with the following: (If yes, please check applicable items and explain) ......... ]
0 Foundations O Decks O Exterior Walls
O Chimneys Q Interior Walls O Fire Alarms
O Doors O Windows 0 Patio
Q Ceilings Q Slab Floors Q Driveways
Q Pools O Hot Tub O Sauna
Q Sidewalks Q Outbuildings Q Fireplaces
O Garage Floors QO Walkways a Siding
0 Wood Stoves Q Elevators O Incline Elevators
QO Stairway Chair Lifts O Wheelchair Lifts 0 Other
*G. Was a structural pest or “whole house” inspection done? ...........cccoveeiieiiiiienieneecee e a
If yes, when and by whom was the inspection completed?
H. During your ownership, has the property had any wood destroying organism or pest infestation?.......... a
I. Is the attic insulated?..................... ..Qa
J. Isthe basement insulated? ...........
SELLER’S INITIALS Date SELLER’S INITIALS Date
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g:lr:rgsclosure Statement SELLER DISCLOSURE STATEMENT Northwest?/lcucl)tli)glggl?itsﬁr?s1Sen/ice
Rev. 8/21 IMPROVED PROPERTY ALL RIGHTS RESERVED
Page 4 of 6 (Continued)
YES NO DONT NA
5. SYSTEMS AND FIXTURES KNOW
*A. If any of the following systems or fixtures are included with the transfer, are there any defects?
If yes, please explain:
Electrical system, including wiring, switches, outlets, and service .... ...a Q Q Q
Plumbing system, including pipes, faucets, fixtures, and toilets .. .Q Q Q Q
Hot water tank..... .Q Q Q Q
Garbage disposal .a Q Q Q
Appliances..... .a Q Q Q
Sump pump... .Q Q Q Q
Heating and cooling systems ...a a a [m]
Security system: 0 Owned [ Leased........ccccueiuiiiiiiiiiiiiieiesiesie et Q Q Q Q
Other a a a a
*B. If any of the following fixtures or property is included with the transfer, are they leased?
(If yes, please attach copy of lease.)
Security System: Q Qa Qa a
Tanks (type): Q Q Q Q
Satellite dish: a a ] a
Other: Q ] Q Q
*C. Are any of the following kinds of wood burning appliances present at the property?
(1) Woodstove? ........ ...a Q Q Q
(2) Fireplace insert? . ..a Q ] Q
(3) Pellet stove? ... ...a Q Q Q
(4) Fireplace? ........ ..Qa Q Q Q
If yes, are all of the (1) woodstoves or (2) fireplace inserts certified byithe U.S: Environmental
Protection Agency as clean burning appliances to improve air quality and public.health? ..................... Q Q Q Q
D. Is the property located within a city, county, or district or within a‘department of natural
resources fire protection zone that provides fire protectionfSEnVICes? Muwtler oo ovvvvvveieeiieieieeieenne. a a a m]
E. Is the property equipped with carbon monoxide alarms? (Note: Pursuant t©RCW 19.27.530, Seller
must equip the residence with carbon monoxide alarms as required byithe state building code.)........... ] =] ] Q
F. Is the property equipped with smoke detection deVICeS? ..iihu...veeiiiieiiiieee e a m] a a
(Note: Pursuant to RCW 43.44.110, if the propertyiis,not equipped with at least one smoke
detection device, at least one must be providéd,by theseller.)
G. Does the property currently have internef ServiGen. ... ....ooo i ] =] ] Q
Provider:
6. HOMEOWNERS’ ASSOCIATION/COMMON INTERESTS
A. Is there a Homeowners’ Association? . a a a
Name of Association and contaet information for an officer, director, employee, or other authorize:
agent, if any, who may provide the association's financial statements, minutes, bylaws, fining policy,
and other information that is notpubliclyavailable:
B. Are there regular periodiC aSSESSMENES? .......c.cccuiiiiiiiieiiirieieete ettt Q Q Q Q
$ per O month Q year
Q Other:
*C. Are there any pending Special @SSESSMENES? .......ccviiiiiiiiriieiere et sreenes Q Q Q Q
*D. Are there any shared “common areas” or any joint maintenance agreements (facilities
such as walls, fences, landscaping, pools, tennis courts, walkways, or other areas
co-owned in undivided interest With Others)? .........c.ooiiiiiiii e a m] a a
7. ENVIRONMENTAL
*A. Have there been any flooding, standing water, or drainage problems on the property
that affect the property or access to the Property? ...t a a a a
*B. Does any part of the property contain fill dirt, waste, or other fill material?..............ccccoeiiiniinnnns a m] a m]
*C. Is there any material damage to the property from fire, wind, floods, beach movements,
earthquake, expansive soils, or landslides? ..... a a a
D. Are there any shorelines, wetlands, floodplains, or critical areas on the property? a a a
*E. Are there any substances, materials, or products in or on the property that may be environmental
concerns, such as asbestos, formaldehyde, radon gas, lead-based paint, fuel or chemical
storage tanks, or contaminated soil or water?............ccceceiiiiiiiennne a a a
*F. Has the property been used for commercial or industrial purposes?.. a a a
SELLER’S INITIALS Date SELLER’S INITIALS Date

150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
17
172
173
174
175
176
177
178
179
180

182
183
184
185
186
187

188
189

190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206

207

39



40

Washington Real Estate Practices

gohm 1[;( | Stat ) SELLER DISCLOSURE STATEMENT North (@tC'\;)PRt(ri?hL??ﬁ Seni
e e Stemen IMPROVED PROPERTY s e e
Page 5 of 6 (Continued)
YES NO DONT NA
KNOW
*G. Is there any soil or groundwater contamination? ..............ccooeiiiiiiiiieic e m] a Q a
*H. Are there transmission poles or other electrical utility equipment installed, maintained, or
buried on the property that do not provide utility service to the structures on the property?............. a a m] a
*|. Has the property been used as a legal or illegal dumping site? ...... ...a a a a
*J. Has the property been used as an illegal drug manufacturing site? USRI | a a a
*K. Are there any radio towers in the area that cause interference with cellular telephone reception?.......... Q a a a
8. LEAD BASED PAINT (Applicable if the house was built before 1978). .........cc.cccoviiiiiiiiiiiiiiices Q
A. Presence of lead-based paint and/or lead-based paint hazards (check one below):
O Known lead-based paint and/or lead-based paint hazards are present in the housing
(explain).
O Seller has no knowledge of lead-based paint and/or lead-based paint hazards in the housing.
B. Records and reports available to the Seller (check one below):
Q Seller has provided the purchaser with all available records and reports pertaining to
lead-based paint and/or lead-based paint hazards in the housing (list documents below).
Q Seller has no reports or records pertaining to lead-based paint and/orlead-based paint hazards in the housing.
9. MANUFACTURED AND MOBILE HOMES
If the property includes a manufactured or mobile home,
*A. Did you make any alterations to the home? .............ccooiiiiiii i i Qa a a a
If yes, please describe the alterations:
*B. Did any previous owner make any alterations to the home? ...\ a a a
*C. If alterations were made, were permits or variancesfforthese alterations obtained? a a a
10. FULL DISCLOSURE BY SELLERS

A. Other conditions or defects:
*Are there any other existing material defects affecting the property that a prospective
buyer should know @bout?.......eooo b i e Qa a a a

B. Verification
The foregoing answers and attached®@xplanations’ (if any) are complete and correct to the best of Seller's knowledge and
Seller has received a copy. hereof.” Seller agrees to defend, indemnify and hold real estate licensees harmless from and
against any and all claims that the above jinformation is inaccurate. Seller authorizes real estate licensees, if any, to deliver a
copy of this disclosure statement to other real estate licensees and all prospective buyers of the property.

Seller Date Seller Date

If the answer is “Yes” to any asterisked (*) items, please explain below (use additional sheets if necessary). Please refer to the line
number(s) of the question(s).
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Page 6 of 6

1. NOTICES TO THE BUYER

SELLER DISCLOSURE STATEMENT ©Copyright 2021

Northwest Multiple Listing Service
IMPROVED PROPERTY ALL RIGHTS RESERVED
(Continued)

1. SEX OFFENDER REGISTRATION

INFORMATION REGARDING REGISTERED SEX OFFENDERS MAY BE OBTAINED FROM LOCAL LAW ENFORCEMENT
AGENCIES. THIS NOTICE IS INTENDED ONLY TO INFORM YOU OF WHERE TO OBTAIN THIS INFORMATION AND IS NOT
AN INDICATION OF THE PRESENCE OF REGISTERED SEX OFFENDERS.

. PROXIMITY TO FARMING/WORKING FOREST

THIS NOTICE IS TO INFORM YOU THAT THE REAL PROPERTY YOU ARE CONSIDERING FOR PURCHASE MAY LIE IN
CLOSE PROXIMITY TO A FARM OR WORKING FOREST. THE OPERATION OF A FARM OR WORKING FOREST
INVOLVES USUAL AND CUSTOMARY AGRICULTURAL PRACTICES OR FOREST PRACTICES, WHICH ARE PROTECTED
UNDER RCW 7.48.305, THE WASHINGTON RIGHT TO FARM ACT.

. OIL TANK INSURANCE

THIS NOTICE IS TO INFORM YOU THAT IF THE REAL PROPERTY YOU ARE CONSIDERING FOR PURCHASE UTILIZES
AN OIL TANK FOR HEATING PURPOSES, NO COST INSURANCE MAY BE AVAILABLE FROM THE POLLUTION LIABILITY
INSURANCE AGENCY.

lil. BUYER’S ACKNOWLEDGEMENT
. BUYER HEREBY ACKNOWLEDGES THAT:

A. Buyer has a duty to pay diligent attention to any material defects that are known to Buyer or can be known to Buyer by
utilizing diligent attention and observation.

B. The disclosures set forth in this statement and in any amendments to'this statement are made only by the Seller and
not by any real estate licensee or other party.

C. Buyer acknowledges that, pursuant to RCW 64.06.050(2), real estate licensees,are not liable for inaccurate information
provided by Seller, except to the extent that real estate licensegs know ofisuch inaccurate information.

D. This information is for disclosure only and is not intended to be a part of the written agreement between the Buyer and Seller.

E. Buyer (which term includes all persons signing the “Buyér’s aceeptancé” portion of this disclosure statement below) has
received a copy of this Disclosure Statement (including,attachmehts, if'any) bearing Seller’s signature(s).

F. Ifthe house was built prior to 1978, Buyer acknowledges receipt of the pamphlet Protect Your Family From Lead in Your Home.

DISCLOSURES CONTAINED IN THIS DISCLOSURE"STATEMENT ARE PROVIDED BY SELLER BASED ON SELLER'S
ACTUAL KNOWLEDGE OF THE PROPERTY AT THE TIME SELLER COMPLETES THIS DISCLOSURE. UNLESS BUYER
AND SELLER OTHERWISE AGREE IN WRITING,/ BUYER'SHALL HAVE THREE (3) BUSINESS DAYS FROM THE DAY
SELLER OR SELLER'S AGENT _DELIVERS THIS DISCLOSURE STATEMENT TO RESCIND THE AGREEMENT BY
DELIVERING A SEPARATELY SIGNED WRITTEN STATEMENT OF RESCISSION TO SELLER OR SELLER’S AGENT. YOU
MAY WAIVE THE RIGHT TO RESCIND PRIOR TO©RAFTER THE TIME YOU ENTER INTO A SALE AGREEMENT.

BUYER HEREBY ACKNOWLEDGES RECEIRT OF A COPY OF THIS DISCLOSURE STATEMENT AND ACKNOWLEDGES
THAT THE DISCLOSURES MADE HEREIN'ARE THOSE OF THE SELLER ONLY, AND NOT OF ANY REAL ESTATE
LICENSEE OR OTHER PARTY.

Buyer Date Buyer Date

. BUYER’S WAIVER OF RIGHT TO REVOKE OFFER

Buyer has read and reviewed the Seller’s responses to this Seller Disclosure Statement. Buyer approves this statement and
waives Buyer's right to revoke Buyer’s offer based on this disclosure.

Buyer Date Buyer Date

. BUYER’S WAIVER OF RIGHT TO RECEIVE COMPLETED SELLER DISCLOSURE STATEMENT

Buyer has been advised of Buyer's right to receive a completed Seller Disclosure Statement. Buyer waives that right.
However, if the answer to any of the questions in the section entitled “Environmental” would be “yes,” Buyer may not waive

the receipt of the “Environmental” section of the Seller Disclosure Statement.
Buyer Date Buyer Date
SELLER’S INITIALS Date SELLER’S INITIALS Date
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The next section of the form provides general information
for the buyer about miscellaneous issues such as sex offender
registration and Washington’s right to farm statute. The final
section is the buyer’s acknowledgment. By signing this section,
the buyer acknowledges that he has received the disclosure form
and understands his rights and responsibilities—including the
duty to look for problems with the property on his own behalf.
The buyer also acknowledges that the disclosures were made
by the seller, not by any of the real estate licensees.

At the end of the form are two waiver provisions. By signing
one of these, the buyer can waive rights provided by the seller
disclosurelaw. (Waiverisdiscussed below.) Note thatifany answer
to a question in the form’s “Environmental” section is “yes,”
the buyer cannot waive receipt of that portion of the statement.

Timing and Effect of Disclosure

The seller must ordinarily give the buyer the disclosure
statement within five business days after the purchase and
sale agreement has been signed by both parties. (Note that the
statement is for disclosure purposes only; it does not become
part of the purchase and sale agreement.) The parties may agree
in writing to a different deadline for delivery of the disclosure
statement or, by signing the waiver provision at the end of the
form, the buyer may waive the right to receive a completed
statement (again, he can’t waive the right to receive negative
environmental information).

Within three business days afterreceiving acompleted disclosure
statement, the buyer has the right to terminate the transaction
by rescinding the purchase and sale agreement. Otherwise he
will be deemed to have approved and accepted the disclosure
statement. The choice between acceptance and rescission is
completely up to the buyer. If he does not like the information
in the disclosure statement for any reason, however trivial, he
can rescind the agreement.

If the buyer decides to rescind the agreement, he must notify
the seller or the seller’s real estate agent in writing within the
three-day period. The buyer will then be entitled to a full refund
of the earnest money deposit.

If the seller fails to give the buyer a disclosure statement, the
buyer can rescind the purchase and sale agreement at any time
until closing.

When Circumstances Change

After the buyer accepts a disclosure statement, information may
come to light that makes the disclosure statement inaccurate.

ExampLE: Stein and O’Neil signed a purchase and
sale agreement. Stein filled out the seller disclosure
statement and gave it to O’Neil within five business
days. O’Neil examined the statement, was satisfied with
it, and decided to go ahead with the purchase. But two
weeks before the transaction is scheduled to close, Stein
discovers that the roof leaks. The disclosure statement
given to O’Neil is no longer accurate.

When newly discovered information makes the disclosure
statement inaccurate, the seller may either give the buyer an
amended disclosure statement, or else fix the problem so that
the disclosure statement is made accurate once again.

42

Note that if the new property information is discovered by the
buyer or someone acting on the buyer’s behalf (such as the
buyer’s home inspector), the seller does not have a duty to
amend the disclosure report.

If the seller amends the disclosure statement, the buyer again
has three business days to either accept the amended disclosure
statement or rescind the purchase and sale agreement.

ExampLE: Stein gives O’Neil an amended disclosure
statement, this time listing the true condition of the roof.
O’Neil, who has had second thoughts about buying the
property anyway, decides to rescind the purchase and
sale agreement.

If the seller chooses to fix the problem, the corrective action
must be completed at least three business days before closing,
or else the closing date may be extended to allow for a three-day
rescission period. Once the sale has closed, the buyer can no
longer rescind, even if new information is discovered.

Limitations on Liability Under
the Seller Disclosure Law

Washington’s seller disclosure law states that the information in
the disclosure statement is based on the seller’s actual knowledge
of the property. The seller’s answers to the questions are not
representations made by the real estate agent. Furthermore, the
statement is not a warranty from either the seller or the real
estate agent. Neither the seller nor the real estate agent will be
liable to the buyer for inaccuracies in the statement, unless they
had personal knowledge of the inaccuracies.

On the other hand, the seller disclosure statement does not limit
the responsibility of the seller and the real estate agent to disclose
latent defects and other material facts to the buyer. Even ifthere is
noquestion on the disclosure statement about a particular problem,
the seller and the agent must disclose it if they are aware of it.

Listing Vacant Land

Some real estate transactions involve vacant land. You will
generally use the same listing agreement for vacant land as you
do for single-family homes. However, the listing input sheet is
likely to be quite different. (A sample vacant land input sheet is
shown in Figure 2.6.) Also, a different form must be used for the
seller’s disclosures to the buyer when the property is vacant land.

Vacant land is usually bought for development purposes. This
means that the availability of utilities is particularly important
to the buyer. Zoning restrictions and drainage issues are also
of special interest. In addition, the dimensions of the property
itself often take on more importance with a vacant lot than
with improved property. All of these items and more must be
noted on the vacant land listing input sheet.

Asageneralrule, aseller can’t offer a portion of a larger property
for sale unless it has been platted and the plat has been recorded
in the county where the property is located. However, some
counties allow lots to be offered for sale after the preliminary
plat is approved.
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Fig. 2.6 Vacant Land Listing Input Sheet

gWMll-Shfgg;zf’ Rev. 10/22 VACANT LAND LISTING INPUT SHEET (page 1 of 4) PROPERTY
opyrig
Northwest Multiple Listing Service TYPE
All Rights Reserved
- Indicates Required information () Indicates Maximum Choice ~ *Indicates “Yes” By Default ~ LISTING #
¢ State ¢ County ¢ City
¢ ZIP Code +4 ® Area ® Community/District
Direction
® Street # (HSN)  Modifier UN Qe ONe  QsE ® Street Name
(HSN) ds Qw ONw Osw Post Direction
Suffix an aNE
Q Avenue Q Boulevard O CourtAve QDrive Ct QLane O Parkway O Street Q Street Pl Q Way Qs QnNw
Q Avenue Ct Circle QCourtSt QHighway dLloop Q Place Q Street Ct Terrace Qe Qse Unit#
Q Avenue Pl Q Court O Drive Q Junction QPark [ Road Q StreetDr QA Trail aw Qsw
$ ® Preliminary Title Ordered
® Listing Price ¢ Listing Date ® Expiration Date ® Tax ID# QYes QNo
® Offers (1)
[ Seller intends to review offers upon receipt ) ) )
[ Seller to review offers on Offer Review Date Offer Review Date FIRPTA withholding required?
(may review/accept sooner) (required if 2nd “Offers” option is selected) QYes QNo
Lot Number Block Plat/Subdivision/Building Name
* 3rd Party Approval Required (2) ¢ Bank / RE Owned ® Auction
QO None O Other - See Remarks 1 Short Sale UYes QONo UYes QNo
MAP BOOK
O Thomas QRR-Jeff 1 RR-Thurs O RR-Clallam O Totem O P-Kittitas O Yellow Pgs 3 Unknown Map Page Top Map Side Map
Q RR-Kitsap A RR-Mason 1 RR-Lewis [ RR-Grays 1 P-Grant 0 P-Yakima & R A-Clark Coord. Coord.
® Owner’s Name Owner’s'Name 2
Owner’s Phone * Owner’s City and State
¢ Lot Size (Square Feet) *® Lot Size Source
® Prohibit Blogging * Allow Automated Valuation ® Show Map Link ® Internet Advertising ® Show Address to Public
O *Yes Q No Q*Yes Q No QO *Yes QNo 0 *Yes QNo Q*Yes O No
¢ Compensation Type
® Buyer Brkg. Comp. (BBC) Qs Q% ® Tail Provision (Days)
Buyer Brkg. Compensation Comments (40 characters maximum)
Virtual Tour #1 URL (Please include http:// or https://) Virtual Tour #1 Description
Virtual Tour #2 URL (Please include http:// or https://) Virtual Tour #2 Description
Virtual Tour #3 URL (Please include http:// or https://) Virtual Tour #3 Description

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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NWMLS Form 5 Rev. 10/22
Copyright 2022

Northwest Multiple Listing Service
All Rights Reserved

VACANT LAND LISTING INPUT SHEET

Listing Address:

Add’l Tax ID#
(Additional Tax IDs to be listed on attached sheets)

Add’l Tax ID#

(page 2 of 4)

PROPERTY
TYPE

LAG #

Add’l Tax ID#

* LAG Broker Name and Phone
Listing Broker ID#

Listing Office - ID# Brokerage Firm Name and Phone

Co Broker - ID#  Co Broker Name and Phone

¢ Style Code (1)
(240 - Res-Less thn 1 Ac
41 - Res-Over 1 Acre
Q 42 - Multi-Family
Q43 - Comm/Industrial
(1 44 - Recreational

General Zoning Classification (6)
Q Agricultural Q Industrial-Light

Business Q Multi-Family
Q Commercial Q Office
O Farm & Ranch Q Residential
Q Forestry Q Retail
Q Industrial 1 See Remarks

Restrictions (4)

Qccé&r

O NO Manufactured Homes
Q Manufactured Homes OK
Q No Restrictions

Q Timber Clause
 Unknown

1 See Remarks

¢ Sketch Submitted
QYes QNo

Senior Exemption
QYes QNo

Right of First Refusal
QYes QNo

Co Office - ID#

Short Term Rental

QYes QNo

® Zoning Jurisdiction (1)

Q city.

Q County
A'See Remarks

* Possession/(3)

[ Closing
QNegotiable

J See Remarks
QSub. Tenant's Rights

Tax Year

Assessment Fees (6)
O Electric
Gas

Q Parks

3 Road

Q School

Q sewer

Q water

Q See Remarks

Term Remarks (40 characters maximum)

Co Brokerage Firm Name and Phone

* Form 17 (1)
O Exempt
Q Not Provided
Q Provided

Zoning Code

Showing Information (9)

Q Appointment O See Remarks

Q Call Listing Office [ ShowingTime

J Gate Code Needed (1 View with Discretion
Q MLS Keybox

Q Other Keybox

3 Owner-Call First

Q Security System

$
Annual Taxes (whole dollars)

* Potential Terms (10)

O Assumable

0 Cash Out

Q Conventional

O Farm Home Loan
QFHA

0 Lease/Purchase
QO Owner Financing
{1 Rehab Loan

0 See Remarks
Q) State Bond

* Common Interest Cmty (RCW 64.90)
QvYes UNo

INITIALS:

Seller Date

Seller

Date

Broker Date
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NWMLS Form 5 Rev. 10/22
Copyright 2022

Northwest Multiple Listing Service
All Rights Reserved

VACANT LAND LISTING INPUT SHEET

(page 3 of 4) PROPERTY

TYPE

Listing Address: LAG #

Sec/Twn/Rng

Reports/Documents Completed (9)

Q CCRs

Q Drainage

0 Geotech

Q Road Agreement

Q Septic “As Built”

Q Topographical

Q Well Agreement

0 Wetland Delineation
0 See Remarks

Lot Details (8)

Q Adjacent to Public Land [ Paved Street
Q Alley Q Secluded

0 Corner Lot

0 Cul-de-sac

Q Curbs

) Dead End Street
Q High Voltage Line
Q Open Space

Q Sidewalk

Topography (5)
Q cliffs QO See Remarks
Q Fill Needed Q Sloped
Q Gullies O Swale
O Level
Q Rolling

Lot Dimensions (Feet) Waterfront Footage (Feet)

Waterfront (5) View (5)
3 Bank-High O No Bank Q Bay Q River
Q Bank-Low Q Ocean Q Canal O See Remarks
Q Bank-Medium O River Q city 3 Sound
Q Bay Q saltwater Q Golf Course  Q Strait
Q Bulkhead Q sound Q Jetty Q Territorial
Q canal Q Strait O Lake
Q Creek Q Tideland Rights Q Mountain
Q Jetty Q Ocean
Q Lake Q Partial

Improvements (12) Property Features (12)

Q Bamn Q Fenced-Partially Q Brush Q Lightly Treed
Q Boat House Q Garage Q Comm. Grade Timber 1 ORV Trails
Q Cabana/Gazebo 1 Outbuilding(s) Q Corners Flagged Q Partially Cleared
O Cabin QRrv QO Dune Grasses Q Pasture Land
Q Cable TV Available Q Shop Q Evergreens Q Pond
Dock Stable Q Garden/Fruit Trees  Recreational
Q Dwelling Q Tiny Home () Heavily Forested Q Riding Trails

Q Fenced-Fully Q Irrigation Q Stream/Creek

* Road Information (5)
gAccess Easement 8 Paved
County Maintained Privately’Maintained . "
Q County Right of Way 1 Recorded Maint. Agim Road on Which Side of
4 Dirt A See Remarks Property
Q Gravel O Trail Permit

Slopes Down to The (40 characters maximum)

Community Features (12) ® Water (5)
Q Age Restriction [ Community Waterfront Q Playgrodnd 3 Available Q Lake O See Remarks 1 Water Rights
Q Airfield / Pvt Beach Q Tennis Courts Q Community Well & Not Available  Q Share Available 0 Well Needed
Q Boat Launch ~  Gated Entry & Trails & Drilled Well Q On Property 0 Shared Well O Well Site Approved
CCRs Q Golf Course Q In Street Q Private Well 0 Unknown

3 Clubhouse Q Park

Irrigation Source (5)

3 Bureau Q Circle idioti
Q Community Q Driptine, Water Jurisdiction
Q Drainage Q Dry Land

Q Pond O Hand Lines

3 Well Drilled Q Pivot

Q Well Shared Q Pressure/Undergrmd Easements

3 Well Private O Wheel Lines

Q Additional Well(s) Q See Irrigation Comm

Q water Rights Cert. Q None

3 Water Use Permit
Q See Irrigation Comm

® Gas (1)
Q On Property [ Available
3 In Street Q) Not Available

Septic System Installed
QYes QNo

Irrigation Type (5)

® Electricity (1)

Levely(40 characters maximum)

4 \

Irrigation Comments (40 characters maximum)

® Sewer (2)

Q On Property Q Available Q Available Q Not Available

O In Street Q Not Available 3 In Street Q On Property
Septic Design Applied For
Septic Approved for # of Bedrooms QvYes QNo

Septic Design Apprv. Date

Soil Feasibility Test Available
QYes QNo

Septic Design Exp. Date Septic System Type

Soil Test Date

Survey Information

INITIALS:

Seller Date

Seller Date Broker Date
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NWMLS Form 5 Rev. 10/22
Copyright 2022

Northwest Multiple Listing Service
All Rights Reserved

VACANT LAND LISTING INPUT SHEET

Listing Address:

®* Homeowners Association $
QYes QNo HOA Dues

HOA Dues Freq (1)

Q Annually

Q Monthly

Q Not Applicable
Q Quarterly

(page 4 of 4)

LAG #

HOA Dues Include (9)

O Common Area Maintenance
Q Concierge

Q Internet

Q Lawn Service

 Natural Gas

PROPERTY
TYPE

Q Road Maintenance
3 Security Services
O See Remarks

3 Snow Removal

® School District Elementary School

These remarks will appear in the client handouts and websites. (750)

Junior High/Middle School

Senior High School

Marketing Remarks. CAUTION! The comments you make in the following lines are limited to descriptions of the land and improvements only.

Confidential Broker-Only Remarks. ents in this c

re for broker’s use only. (500)

® Driving Directions to Property (200)

INITIALS:

Seller Date Seller

Date Broker

Date
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Chapter Summary

1.

The listing agreement is a contract between the seller and
the real estate brokerage. The seller agrees to pay the firm
the stated compensation if a buyer is found during the listing
period.

The three basic types of listing agreements are the open
listing, the exclusive agency listing, and the exclusive
right to sell listing. The type of listing determines the
circumstances under which the brokerage firm is entitled
to be compensated as agreed in the contract.

A brokerage firm can enforce a listing agreement if it is
in writing, adequately identifies the property to be sold,
authorizes the brokerage to sell the property in exchange
for compensation, and is signed by the seller.

The listing agreement should also state the conditions under
which the agreed compensation will be paid, the duration
of the contract, and the seller’s warranties regarding the
accuracy of the information provided about the property.

A multiple listing service is a cooperative association of
licensed firms and licensees who exchange information
about their exclusive listings and help sell properties listed
by other members.

An extender clause provides that the seller will be liable
for the compensation promised to the real estate firm(s) if
the property is sold during a certain period after the listing
expires to a buyer the listing broker dealt with during the
listing period.

When entering into a purchase and sale agreement, the
seller is usually required to give the buyer a seller disclosure
statement, disclosing any problems that could affect the
title or use of the property. After receiving the disclosure
statement, the buyer may choose to rescind the purchase
and sale agreement.

There are special listing input sheets and disclosure forms
for vacant land listings. The listing agent must be aware
of how development issues and regulations may affect the
sale of vacant land.
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Chapter Quiz

1.
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One disadvantage of an open listing agreement is
that it:
a. does notstate the compensation as afixed amount
b. requires the listing agent to put more effort into
marketing the property
c. may lead to a dispute over which agent was the
procuring cause, if the seller gives the listing to
more than one brokerage
d. prevents sellers from listing their property with as
many real estate firms as they want

Of the following, which is not a requirement for a
valid listing agreement under Washington law?
a. In writing
b. ldentifies the property
c. Authorizes the brokerage to sell the property in
exchange for compensation
d. Termination date

Atypicallisting agreement form does not authorize
the brokerage to:

a. act as the agent of the seller

b. install a keybox on the property

c. accept an offer to purchase the property

d. submit offers to purchase to the seller

In Washington, if an exclusive listing agreement
does not include a termination date, when does
the agreement end?

a. After a reasonable time

b. After 90 days

c. After 60 days

d. The agreement goes on indefinitely

If a firm renounces a listing agreement, the:
a. seller will be liable for any damages suffered by
the firm

b. seller will be required to pay the commission

c. senior managing broker in the firm’s office can
take over the listing

d. firmcouldbeliable forthe seller'sdamages caused
by the breach of contract

An extender clause (safety clause) might provide
that:

a. the seller must pay a commission if the property
is sold within the extension period to a buyer you
negotiated with during the listing period

b. the seller may not owe your firm a commission if
the property is listed with another firm during the
extension period

c. the provision may not be enforceable unless you
give the seller a list of all potential buyers you
negotiated with during the listing period

d. All of the above

. In a listing agreement, the seller typically makes

a number of warranties. Which warranty is not
usually included?

a. Seller has the right to sell the property on the
terms stated in the agreement

b. There are no latent property defects

c. Information aboutthe property stated in the listing
is accurate

d. Seller has the necessary rights to photographs
supplied for marketing purposes

. The purpose of a listing input sheet is to:

a. explainthe agencyrelationships of MLS members
to the seller

b. allowthe MLS to verify the accuracy of information
about the listing

c. gatherinformationaboutthe property fordistribution
by the MLS

d. disclose information the seller is required to give
to the buyer

. With respect to the seller disclosure statement,

which of the following statements concerning the
buyer’s rights is not true?

a. If the buyer rescinds the purchase and sale
agreement based on the disclosure statement,
she gives up her earnest money deposit

b. The buyer can rescind the purchase and sale
agreement if she does not like something in the
disclosure statement, no matter how trivial

c. The buyer can only waive her rights in writing

d. Ifthe sellerfails to provide a disclosure statement,
the buyer can rescind the purchase and sale
agreement at any time until closing

10. If the seller discovers new information that makes

the seller disclosure statement inaccurate:

a. the seller is required to take corrective action to
fix the problem so that the disclosure statement
is accurate again

b. the seller does not have to give the buyer an
amended disclosure statementifhe can correctthe
problem so that the original statement is accurate
again

c. the buyer must accept any amended disclosure
statement if she accepted the original disclosure
statement

d. the buyer may rescind the purchase and sale
agreement after the sale closes



Listing Regulations

Real Estate License Law

o Commissions
e Ownership of a listing

Distressed Property Law

Antidiscrimination Laws

Federal Fair Housing Act
Washington antidiscrimination laws

Complying with fair housing laws
e Americans with Disabilities Act

Antitrust Laws and Listing Practices

Washington Unfair Business Practices
and Consumer Protection Act

Environmental Issues

o Environmental laws

e Environmental hazards
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Introduction

Your listing presentation was persuasive, and you now have
a valid listing agreement signed by a seller. It’s a victory, but
other challenges could lie ahead. What should you do if the
seller indicates that she doesn’t want you to show the property
to non-white buyers? Or what if you suspect there may be
an environmental problem with the property? Suppose you
find a buyer for the property but the seller refuses to pay your
brokerage—can you sue the seller for your share of the promised
compensation?

Avariety of laws affect real estate listing and marketing practices,
and you’ll need to be familiar with them if you’re going to
avoid some of the pitfalls of selling real estate. They include
the real estate license law, antidiscrimination laws, antitrust
laws, consumer protection laws, and environmental laws. In this
chapter, we’ll discuss the provisions of these laws that pertain
to listing and marketing properties and how real estate agents
are paid for their services.

Real Estate License Law

Washington’s real estate license law includes rules concerning
payment of compensation to licensees and the ownership and
control of listings.

Compensation of Agents

Under the license law, real estate licensees may receive
compensation for real estate activities only from the firm they
are affiliated with. A licensee may not accept a commission
or other compensation directly from a client, from another
brokerage firm, or from another real estate agent. Instead,
payment must be made to the licensee’s own firm, which in
turn will pay the licensee.

ExampLE: You work for Winston Realty. You found a
buyer for a property listed by an agent who works for
Juarez Homes. It is agreed that the seller will pay a 5%
commission to the listing firm, which will split that 50/50
with the selling firm—the firm representing the buyer.

When the sale closes, the seller pays Juarez Homes a
$20,000 commission. Of that $20,000, Juarez Homes
keeps $10,000 as its share. From that, it will pay its own
affiliated agent (the one who listed the property) $5,000.
It pays the other $10,000 to your firm, Winston Realty,
since it was the selling firm. Winston Realty then pays
you $5,000, because you found the buyer. It would be
unlawful for Juarez Homes to pay your $5,000 directly to
you. Your compensation must come from your own firm.

Note that licensees aren’t allowed to share their compensation
with other licensees directly, whether they work for different
firms or the same firm. If two agents have agreed to share a
commission, the payment must be handled by their firm or firms.
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To sue a client for compensation, a firm must have a valid
written agency agreement (either a listing agreement or a buyer
representation agreement). Only the firm can sue the seller or
buyer for payment; an individual agent can’t. The affiliated
licensee doesn’t have a contract with the client—only the firm
does—and therefore she has no right to sue the client. However,
if the firm fails to pay the licensee’s share of the compensation,
the licensee can sue the firm for it.

Ownership of a Listing

Under the license law, only a brokerage can deal directly with the
principal. Even though a listing agreement is usually prepared
and signed by a sales agent, the listing is in the name of the
firm and belongs to the firm.

ExampLE: You work for Yamaguchi Realty now. You are
making a listing presentation to Piper. He decides to
list his property with you, and you and he both sign the
listing agreement form. However, the listing is actually
a contract between Yamaguchi Realty and Piper. When
you sign the listing, you are signing it as an agent of
Yamaguchi Realty.

Because the listing agreement is between the firm and the seller,
if the sales agent goes to work for another firm, the listing stays
with the original firm. (The same rule applies to all brokerage
services contracts.)

ExampLE: You don’t want to work for Yamaguchi Realty
anymore, so you start working for Wilder Properties
instead. Piper’s listing agreement was with Yamaguchi
Realty, not with you, so Yamaguchi Realty keeps the
listing.

If a brokerage firm loses its license, all listing agreements with
thatbrokerage are terminated. However, if the designated broker
loses his license (or dies, or leaves the firm for other reasons),
the firm may appoint a new designated broker.

Distressed Property Law

In 2008, Washington passed the Distressed Property Law to
protect homeowners in financial distress from exploitative
foreclosure rescue scams. The law is intended to help prevent
equity skimming, a practice in which buyers buy homes from
financially troubled sellers, promising to help the sellers get
back on their feet and then sell the home back to them. In reality,
though, the buyer often pockets all or most of the equity in the
property, leaving the sellers even worse off than before.

Although the Distressed Property Law is fairly complex, the
good news is that it exempts real estate agents in many cases.



Listing Regulations

Definitions

A distressed home is defined as a personal residence that is in
danger of foreclosure because the homeowner is delinquent on
mortgage or tax payments. In a distressed home conveyance,
a buyer purchases a distressed home from the homeowner,
allows the homeowner to continue to occupy the home for more
than 20 days past closing, and promises to convey the property
back to the homeowner (or promises the homeowner part of
the proceeds from a resale of the property).

Inadistressed home conveyance, the buyer and/or any licensees
involved may be considered distressed home consultants. A
distressed home consultant is anyone who offers to help a
homeowner stop or postpone the foreclosure sale, or arranges
for the homeowner to lease or rent the home so he can retain
possession of it. A distressed home consultant must enter into a
distressed home consultant agreement with the homeowner,
which discloses the services that will be provided and the
compensation the consultant will receive, and makes it clear
that the consultant owes fiduciary duties to the homeowner (the
duty to disclose material facts, use reasonable care, provide a
full accounting, and act loyally). A distressed home consultant
agreement form should be drafted by an attorney and attached
as an addendum to the listing agreement.

Most Transactions Exempt

Generally, real estate licensees are not considered to be distressed
home consultants when they are providing routine real estate
brokerage services. However, this exemption from the law
does not apply if a licensee actually participates in a distressed
home conveyance.

Many standard listing agreement forms now include a clause
stating that the licensee will not assist in a distressed home sale
without a separate written agreement. You can see an example
of this language in paragraph ten of the NWMLS listing
agreement shown in Chapter 2 (Figure 2.2), entitled “Short
Sale/No Distressed Home Conveyance.”

Because of the 20-day occupancy rule, a typical transaction
won’t be considered a distressed home conveyance, even if the
homeowner is behind on his mortgage payments. However, it’s
important to keep this time frame in mind. If a seller is allowed
to stay on the property for longer than 20 days after closing,
the transaction may become a distressed home conveyance, and
the provisions of the distressed property law will then apply.

Antidiscrimination Laws

Fair housing laws and other antidiscrimination laws affect both
how you obtain listings and how you market properties once
they are listed. Before we discuss the impact of these laws on
listing and marketing practices, let’s review the basic provisions
of the main federal and state antidiscrimination laws that apply
in real estate transactions.

Federal Fair Housing Act

The federal Fair Housing Act, part of the Civil Rights Act of
1968, makes itillegal to discriminate on the basis of race, color,
religion, sex, national origin, disability, or familial status in
the sale or lease of residential property, or in the sale or lease
of vacant land for the construction of residential buildings.

The law’s prohibition against sex discrimination also covers
discrimination based on gender identity or sexual orientation.

In addition to residential sales and leasing, the Fair Housing Act
also prohibits discrimination in advertising, lending, real estate
brokerage, and other services in connection with residential
real estate transactions.

Prohibited Acts. The Fair Housing Act prohibits the
following actions if based on race, color, religion, sex, national
origin, disability, or familial status:

+ refusing to rent or sell residential property after receiving
a bona fide offer;

+ refusing to negotiate for the sale or rental of residential
property, or otherwise making it unavailable;

+ changing the terms of sale or lease for different potential
buyers or tenants;

» using advertising that indicates a preference or intent to
discriminate;

» representing that property is not available for inspection,
sale, or rent when it is in fact available;

 discrimination by aninstitutional lender in making ahousing
loan;

* limiting participation in a multiple listing service or similar
service;

* coercing, intimidating, threatening, or interfering with
anyone on account of her enjoyment, attempt to enjoy, or
encouragement or assistance to others in enjoying the rights
granted by the Fair Housing Act.

The discriminatory practices known as blockbusting, steering,
and redlining are also prohibited.

1. Blockbusting. This occurs when someone tries to induce
homeowners to list or sell their properties by predicting
that people of another race (or, for example, disabled
people or people of a particular national origin) will
be moving into the neighborhood, and that this will
have undesirable consequences, such as lower property
values. The blockbuster then profits by purchasing the
homes at reduced prices, or (in the case of a real estate
agent) by collecting commissions on the induced sales.
Blockbusting is also known as panic selling.

2. Steering. This refers to channeling prospective buyers or
tenants toward or away from specific neighborhoods based
on their race (or religion, national origin, etc.) in order to
maintain or change the character of those neighborhoods.
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3. Redlining. This is a refusal to make a loan because of
the racial or ethnic composition of the neighborhood in
which the proposed security property is located. Rejection
of'aloan application must be based on objective financial
considerations concerning the buyer or the property.

Exemptions. There are some exemptions from the Fair
Housing Act. However, these exemptions are very limited and
apply only rarely. They never apply when a real estate agent is
involved in a transaction.

Enforcement. The Fair Housing Act is enforced by the
Department of Housing and Urban Development (HUD),
through its Office of Fair Housing and Equal Opportunity. In a
state such as Washington, where the state fair housing laws are
very similar to the federal laws, HUD may refer complaints to
the equivalent state agency (in Washington, the state Human
Rights Commission).

When someone is held to have violated the Fair Housing Act,
an administrative law judge or a court may issue an injunction
ordering the violator to stop the discriminatory conduct. The
violator may also be ordered to pay compensatory damages
and attorney’s fees to the injured party. In addition, in a court
case, the violator may be required to pay punitive damages to
the injured party. In an administrative hearing, the violator may
be required to pay a civil penalty to the government.

Washington State
Antidiscrimination Laws

Real estate agents must also comply with the state laws
that prohibit discrimination. The Washington Law Against
Discrimination and the real estate license law both include
provisions designed to promote fair housing in this state.

Washington Law Against Discrimination. The
Washington Law Against Discrimination is stricter than the
federal Fair Housing Act. It covers a broader range of activities
and protects more classes of people from discrimination.

The Washington law prohibits discrimination in real estate
transactions based on race, creed, color, national origin,
sex, sexual orientation, gender identity, marital status, or
familial status; sensory, physical, or mental disability; the
use of a trained guide dog or service animal; honorably
discharged veteran or military status; and citizenship or
immigration status.

Unlawful discriminatory practices. The Washington
Law Against Discrimination is not just a fair housing law.
It prohibits a wide range of discriminatory practices in
employment, insurance, and credit transactions, places of
public accommodation and amusement (such as movie theaters,
restaurants, hotels, beauty shops, and most other commercial
enterprises), and in regard to all types of real property—not
just residential property.

The state law prohibits discrimination in any real estate
transaction, including the sale, appraisal, exchange, purchase,
rental, or lease of real property; transacting or applying for a
real estate loan; and the provision of brokerage services.
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Fig. 3.1 Comparison of Antidiscrimination Laws

FEDERAL FAIR HOUSING ACT
. APPLIES ONLY TO RESIDENTIAL TRANSACTIONS

* PROTECTED CLASSES: RACE, COLOR, RELIGION, SEX,
NATIONAL ORIGIN, DISABILITY, OR FAMILIAL STATUS

* NO EXEMPTIONS FOR TRANSACTIONS INVOLVING
REAL ESTATE AGENTS

WASHINGTON LAW AGAINST DISCRIMINATION
. APPLIES TO ANY REAL ESTATE TRANSACTION

* PROTECTED CLASSES: RACE, CREED, COLOR,
NATIONAL ORIGIN, SEX, SEXUAL ORIENTATION,
GENDER IDENTITY, MARITAL STATUS, FAMILIAL
STATUS, DISABILITY, USE OF A GUIDE DOG OR
SERVICE ANIMAL, HONORABLY DISCHARGED
VETERAN OR MILITARY STATUS, AND CITIZENSHIP OR
IMMIGRATION STATUS

* NO EXEMPTIONS FOR TRANSACTIONS INVOLVING
REAL ESTATE AGENTS

Ifbased on discrimination against a protected class, it is against
the law to:

» refuse to engage in a real estate transaction;

e discriminate in the terms or conditions of a real estate
transaction;

 discriminate in providing services or facilities in connection
with a real estate transaction;

« refuse to receive or fail to transmit a bona fide offer;
+ refuse to negotiate;

 represent that property is not available for inspection, sale,
rental, or lease when it is in fact available;

« fail to advise a prospect about a property listing, or refuse
to allow her to inspect the property;

+ discriminate in the sale or rental of a dwelling, or otherwise
make unavailable or deny a dwelling to anyone;

» make, print, circulate, or publish any advertisement, notice,
or sign which indicates, directly or indirectly, an intent to
discriminate;

* useany application form or make any record or inquiry which
indicates, directly or indirectly, an intent to discriminate;

+ offer, solicit, accept, orretain a listing with the understanding
that a person may be discriminated against;

» expel a person from occupancy;

+ discriminate in negotiating, executing, or financing a real
estate transaction;

 discriminate in negotiating or executing any service or item
in connection with a real estate transaction (such as title
insurance or mortgage insurance);



Listing Regulations

» refuse to allow a disabled person to make reasonable
modifications to a dwelling;

« refuse to make reasonable accommodations in rules or
policies that would enable a disabled person to use a dwelling;

* fail to construct new multi-family dwellings in compliance
with accessibility requirements imposed by the federal Fair
Housing Act;

* induce or attempt to induce, for profit, anyone to sell or
rent by making representations regarding entry into the
neighborhood ofaperson ofa protected class (blockbusting);

* insert in a written instrument relating to real property, or
honor or attempt to honor, any condition, restriction, or
prohibition based on a protected class (any such provision
in a deed or any other conveyance or instrument relating
to real property is void); or

» discriminate in any credit transaction (whether or not it is
related to real estate) in denying credit, increasing fees,
requiring collateral, or in any other terms or conditions.

In short, just about every form of discrimination in real
estate transactions or any services associated with real estate
transactions is unlawful if it is based on someone’s membership
in any of the protected classes.

Exemptions. The Washington law has very few exemptions
and, like the federal Fair Housing Act, it has none that apply to
areal estate agent engaged in professional activity.

Enforcement. Washington’s antidiscrimination laws are
enforced by the Washington Human Rights Commission. A
person who feels his rights have been violated in a real estate
transaction may file a complaint with the Human Rights
Commission within one year of the discriminatory action. The
commission will investigate and, if it feels the complaint has
merit, will try to resolve the problem by conference, conciliation,
and persuasion. If the problem remains unresolved, the
commission can schedule ahearing before an administrative law
judge. Ifthe judge finds that there was unlawful discrimination,
she may provide relief in the form of a cease and desist order,
affirmative relief (such as requiring an apartment owner to
give the next available apartment to the victim), compensatory
damages, and/or a civil penalty.

Instead of pursuing an administrative remedy, the injured party
may choose to have the attorney general bring a civil action
against the alleged discriminator.

Washington Real Estate License Law. In addition to
the federal and state laws already discussed, real estate licensees
must comply with the antidiscrimination provisions of the
license law and regulations.

Underthe license law, alicensee’s violation of any fair housing or
civilrights law is grounds for disciplinary action. The Department
of Licensing can suspend or revoke the license of a broker or
managing broker who discriminates in sales or hiring activity
against a member of a protected class, as well as impose a fine
of up to $5,000 for each offense. The licensee could also be
required to complete an educational course in civil rights laws
and nondiscriminatory real estate practices. Violations of the
license law are also punishable as gross misdemeanors.

Complying with Fair Housing Laws

As you can see, these antidiscrimination laws cover a lot of
territory. You must become familiar with their provisions and
know what activities are prohibited. And you must remember
that violating an antidiscrimination law does notrequire intent; if
you do something that is considered discriminatory, you may be
found guilty of violating the law even if you had good intentions.

ExampLE: You're giving a listing presentation at the
seller'shome. The sellers are from Central America and
speak only limited English. You do not speak Spanish.
During the listing presentation, you feel increasingly
uncomfortable because of the communication barrier.
When you finish your presentation, the sellers tell you
they want to list their property with you right away.
Somewhat sheepishly, you suggest that they may
want to list their property with an agent who speaks
Spanish. You explain tactfully that you have a very
difficult time understanding them and believe that they
would be happier with a Spanish-speaking agent.
They insist that they want to list with you. You tell them,
in all honesty, that you think another agent would be
able to give them better service and simply aren’t
comfortable taking them on. Your refusal to list their
property, however well-intentioned, could be regarded
as discrimination on the basis of national origin, and
you could be found guilty of violating federal or state
antidiscrimination laws.

To help you avoid unintentional discriminatory acts, we will
discuss some basic guidelines to follow when you list property
and when you advertise the properties you list.

Compliance When Listing Property. Whenyouare listing
property, you should remember the following general rules.

Never say or imply that the presence of persons of a particular
protected class (race, national origin, etc.) in a neighborhood
could or will result in:

+ lower property values,

» achange in the composition of the neighborhood,

* amore dangerous neighborhood, or

+ adecline in the quality of the schools in the neighborhood.
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ExampLE: Chadwick is making a listing presentation to
Thompson, ahomeownerwhois considering selling her
property but isn’t sure this is the right time. During the
presentation, Chadwick says to Thompson, “l hear your
neighbor, Bowen, has accepted an offer on his house
from a minority couple. I'm sure they’re good people,
but it's a signal that the neighborhood is changing. I've
seen it before. You know, it might be a good idea to
get your house listed and an offer nailed down. Prices
are likely to fall once word gets around.” This is an
example of blockbusting. Chadwick has violated the
antidiscrimination laws.

Remember that you can’t refuse to list property in a market
area served by your office because of the presence or absence
of particular protected groups. Nor can you state or imply that
a home will be more difficult (or easier) to sell based on the
presence or absence of a particular group of people.

ExampLE: Norquist is discussing the listing price with the
sellers. She tells them with enthusiasm, “Your house is
in a great neighborhood! There aren’t very many safe,
white, middle-class neighborhoods left these days.
Your home’s really going to sell fast!” Norquist has just
violated antidiscrimination laws.

Most agents would not act in an overtly discriminatory way; for
example, they wouldn’t raise the listing price because of the race
ofthe prospective buyer. Yetsome of these same agents might tell
racist or homophobic jokes or make derogatory remarks about a
particular group of people. Although these jokes or remarks don’t
necessarily indicate a willingness to actually discriminate in a
transaction, a listener might assume that they do. And if an agent
listens and says nothing while a seller, a buyer, or another agent
makes discriminatory remarks or jokes, it can give the impression
that the agent agrees with these discriminatory attitudes. Avoid
participating in or going along with slurs against a protected
class, no matter what the source.

When you are taking a listing, if the seller makes remarks that
suggest that she might act in a discriminatory manner, then you
should discuss the fair housing laws with her, and state that
you will strictly abide by them. Ask the seller to make a firm
commitment to comply with fair housing laws. If she refuses,
you should refuse to take the listing.

ExampLE: You're making a listing presentation to the
Boyds, a white couple who live in a predominantly
white neighborhood. While you are discussing the
listing terms, Mr. Boyd says, “You know, we certainly
want the best price for our house. But we want you to
be pretty careful who you show it to. We spent a lot of
time fixing up this house. Hey, we raised our kids here.
We don't really want to change the neighborhood. Our
neighbors are good, traditional, hard-working folks. We
don’t want a buyer who would lower everybody else’s
property values. You know what we mean.”
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Even though the Boyds don’t come out and say so,
they could easily be implying that they would not
accept an offer from a buyer with a different racial
or ethnic background. Their comments are red flags.
You should discuss fair housing principles with them,
emphasizing that equal opportunity is the law. If the
Boyds seem uncomfortable with what you are saying,
you would be wise to refuse to take the listing.

If you refuse a listing because you think the sellers would
discriminate against potential buyers, you should immediately
report it to your designated broker or branch manager.

In your relationships with potential sellers, be sure to provide
equal service without regard to whether the seller belongs to
a protected class. You should always follow the same listing
procedures no matter who your client is.

Compliance When Advertising Properties. After you
list a property, your next step is usually to advertise it. Keep
in mind that you need to avoid discrimination in the way you
market the property.

Sometimes apparently innocent statements or actions may be
interpreted as discriminatory. Suppose that you’re preparing
and mailing out a flyer about your listing. You could be accused
of discrimination if:

» you send flyers only to neighborhoods where the residents
are all predominantly of the same race or ethnic background
as the seller;

+ you send them to all of the neighboring properties except
those owned by members of a protected class; or

» the wording of the flyer suggests that the recipient can
influence what type of person will buy the property.

ExampLE: Your flyer says that a neighbor can, by
referring potential buyers, “uphold the standards
of the community.” But you fail to specify what
community standards you’re referring to. Unless you
clearly describe these standards in nondiscriminatory
language, a reader could infer that she can control
the race or ethnic background of the buyer. Your flyer
might be found to violate antidiscrimination laws.

Asareal estate agent, you’re likely to place many ads online or in
newspapers and other print media, and you must be sure that your
advertising strategies avoid even inadvertent discrimination.

*  Your choice of newspapers, for example, could constitute
racial steering.

ExampLE: You have listed a home in a predominantly
minority neighborhood. Your sellers are members of
the minority group. You decide to advertise the property
in the neighborhood weekly newspaper rather than the
city newspaper or any other neighborhood weeklies.
You feel this is the best choice, because you think other
minority residents from the same neighborhood would
be more interested in the home than residents of other
neighborhoods. This is discriminatory.



Listing Regulations

* The choice of models you use in display advertising could
also lead to charges of discrimination.

ExawmpLE: A licensee is the listing agent for a large,
exclusive housing development. She advertises
the homes in the development online. In every ad,
the buyers and sellers are depicted only by white
models, even though 38% of the city’s population is
non-white. The use of only white models could be
grounds for a discrimination suit.

When pictures of people are used in advertising, you
should take all reasonable steps to make sure that
the pictures give the impression that the housing is
open to everyone.

+ All your residential advertising should contain the Equal
Housing Opportunity logo or slogan. Your brochures,
circulars, business cards, direct mail advertising, and all
other forms of advertising should also include the Equal
Housing Opportunity logo or slogan. In addition, a fair
housing poster containing the logo must be displayed at any
place of business involving the sale, rental, or financing of
residential property.

Fig. 3.2 Equal Housing Opportunity Logo

EQUAL HOUSING
OPPORTUNITY

Actions That Do Not Violate Fair Housing Laws.
Certainactions may initially appear to violate antidiscrimination
laws, but in fact are not considered to be violations. Here are
some examples.

*  Youmay provide information required by a federal, state, or
local agency for data collection or civil rights enforcement
purposes.

* You may ask questions and provide information on forms
regarding marital status, in an effort to comply with the
state’s community property laws concerning the purchase,
sale, or financing of real estate.

* You may ask questions or make statements as necessary to
best serve the needs of a disabled person. This may include
calling the attention of disabled clients or customers to
particular buildings built or modified to meet their needs.

* You may use an affirmative marketing plan that tries to
attract members of a particular group to an area or property
that they might not otherwise be aware of. A brokerage or
real estate board may also take affirmative steps to recruit
minority employees or members.

ExavwpLE: The developer of a large, moderately
priced subdivision located on the fringes of the
metropolitan area contacts you to assist in the sale
of properties in the subdivision. The developer
encourages you to target your marketing efforts
toward recent immigrants who might be looking for
affordable entry-level housing. In your area, most
of the recent immigrants are non-white and live in a
few older urban neighborhoods. You could devote
extra effort to advertising in immigrant community
newspapers or leafletting these neighborhoods, as
long as you also advertise more widely.

* You may truthfully answer questions about the racial
composition of neighborhoods, even if this results in
unintentional racial steering. If a buyer expresses a desire
not to be shown homes in a particular neighborhood, even
if the buyer makes that decision because of the race or
other characteristics of the residents, you are not obligated
to show him homes in that neighborhood. Agents should
not disparage a neighborhood or discourage buyers from
looking there, however. It may be preferable (and your
firm may require you) to tell buyers where to look for more
informationaboutneighborhoods (such as the Census Bureau
or the local Chamber of Commerce), rather than saying
anything that might create the impression of steering.

ExampLE: You are representing the Duvalls, who
have only a limited amount of money to spend
on their first home. You suggest a variety of
neighborhoods where there are listings that fit
their price range and other preferences, including
the Greengate neighborhood. When Mr. Duvall
asks about the people who live in Greengate, you
truthfully respond that most of the residents belong
to a particular immigrant group. Mr. Duvall says,
“'m not sure we’'d feel comfortable there; we’d
rather look in other areas.” So long as you do not
discourage the Duvalls from looking at properties
in this neighborhood, you are not required to show
the Duvalls houses in this area against their wishes.

Americans with Disabilities Act

To avoid discrimination and promote equal treatment, real estate
licensees need to be familiar not only with the fair housing laws
but also with the Americans with Disabilities Act. This federal
law helps guarantee people with disabilities equal access to
employment, goods, and services.

As we discussed, housing discrimination on the basis of
disability is prohibited under the federal Fair Housing Act. The
ADA has a different application. Under this law, no one may
be discriminated against on the basis of disability in places of
public accommodation or other commercial facilities.

The ADA defines a disability as any physical or mental
impairment that substantially limits one or more major life
activities. (This is the same definition of disability that’s used
in the Fair Housing Act.)
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The definition of public accommodation in the ADA covers
any nonresidential place that is owned, operated, or leased by
a private entity and that is open to the public, if operation of
the facility affects commerce.

Most significantly, this means places of public accommodation
or other commercial facilities must be accessible to disabled
persons. Physical barriers to access mustbe removed, wheelchair
ramps must be added, and restrooms and other facilities must
be modified.

Places of Public Accommodation and Commercial
Facilities. A wide variety of facilities open to the public,
both publicly and privately owned, meet the ADA’s definition
of places of public accommodation. Hotels, restaurants, retail
stores, schools, theaters, and professional offices are all covered.
For instance, the office of a real estate brokerage is open to
the public and therefore must be accessible to people with
disabilities. Even offices and workplaces that aren’t ordinarily
visited by the public need to be accessible if they fall within
the broader category of commercial facilities.

ADA Requirements. If you deal with commercial or retail
property often, it is particularly important to be familiar with
ADA requirements. The person who owns, leases, or operates
a place of public accommodation is legally responsible for the
removal of barriers to accessibility, so you may need to advise
clients about modifications that may be necessary on properties
that they might purchase or lease.

Changes that the owner or tenant of a commercial property
might need to make so that the building complies with the
ADA include:

» creating an accessible entrance, by installing ramps, adding
parking spaces, or widening doorways;

» providing access to goods and services within a building,
by installing elevators, widening aisles, or adding Braille
or raised-lettering signage;

* improving restrooms, by adding larger stalls, grab bars, or
more easily-operated faucets and door handles; or

» relocating other features, such as drinking fountains, so
they are more easily reached.

Note that barrier removal is required only in public areas, and is
not required where it is not “readily achievable.” For example,
the owner of a small, independently owned two-story retail
business would not necessarily be required to install an elevator
to the second story. However, the business would be required
to make other accommodations to serve a disabled customer,
such as having a salesperson bring items down to the customer
on the first floor.

New Construction. If you are representing someone who
plans to build a new building, you should be aware that all
new construction of places of public accommodation or other
commercial facilities must comply with ADA requirements.

Model homes are not ordinarily required to meet ADA
requirements. However, if a model home is also serving as a sales
office for a subdivision or complex, then the area used as a sales
office would be considered a place of public accommodation.
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Antitrust Laws and
Listing Practices

Asyou goabout the business of obtaining listings and negotiating
listing terms, you must be aware of the restrictions imposed by
federal antitrust laws. The purpose of antitrust laws is to foster
fairbusiness practices among competitors. These laws are based
onthebeliefthat free enterprise and healthy competition are good
both for individual consumers and for the economy as a whole.

The most important federal antitrust law is the Sherman
Antitrust Act, which was passed in 1890. The Sherman Act
prohibits any agreement (or unilateral conduct) that has the effect
of unreasonably restraining trade. This includes a conspiracy,
defined in the law as two or more business entities participating
in a common scheme, the effect of which is the unreasonable
restraint of trade.

The Sherman Act doesn’t apply only to big businesses, like
large telecommunications companies and oil companies. Since
1950, antitrust laws have also applied to the real estate industry.
In a landmark case, the United States Supreme Court held that
mandatory fee schedules established and enforced by a real
estate board violated the Sherman Act (United States v. National
Association of Real Estate Boards).

The penalties for violating antitrust laws are severe:

+ ifan individual is found guilty of violating the Sherman Act,
he can be fined up to one million dollars and/or sentenced to
ten years’ imprisonment; and

« ifacorporation is found guilty of violating the Sherman Act,
it can be fined up to one hundred million dollars.

To avoid violating antitrust regulations, you need to be aware
of four types of prohibited activities. These are:

* price fixing,
» group boycotts,
* tie-in arrangements, and

» market allocation.

Price Fixing

Price fixing is defined as the cooperative setting of prices or
price ranges by competing businesses. Real estate firms and
professional organizations canrun afoul ofthe laws against price
fixing by setting, or appearing to set, uniform commission rates.

ExampLE: Members of a local organization of real
estate agents decide that they should all charge 7%
commissions. They arrange for 7% to be pre-printed
in all their listing forms, and when potential sellers
question the commission rate, the real estate agents
say, “It's the same rate everybody charges.” This would
be considered a blatant case of illegal price fixing.
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Othertypes of compensationrules that could have anticompetitive
effects may also violate the law. For instance, a multiple listing
service might allow its members to charge clients whatever rate
they see fit, as long as the charge takes the form of a commission
(a percentage of the property’s selling price) instead of a flat
fee. Or it might permit a flat fee but set a $5,000 minimum.
Requirements like those would also be price fixing.

To avoid even the appearance of price fixing, you generally
should not discuss compensation with agents who work for other
firms. (Note thatit’s a discussion between competing agents that
is dangerous—it’s all right for a designated broker to discuss
commission rates or other compensation rules with her own
sales agents, and for agents to discuss them with other agents
who work for the same firm.) The only exception to this general
rule is that two competing brokers may discuss a commission
splitinacooperative sale. In other words, brokers who represent
the buyer and the seller may discuss how the sales commission
(or other compensation) will be shared between their firms.

Even casually mentioning that you’re changing your commission
rate or compensation practices could lead to antitrust problems.

ExampLE: The head of a prominent brokerage attends
a meeting of the local real estate agents’ organization.
He’s asked to give a brief speech about his firm’s sales
goals. In the middle of his comments, he mentions that
he’s going to raise his firm’s commission rate, even if
nobody else raises theirs. The profitability of his firm
depends on it.

These statements could be interpreted as an invitation
to conspire to fix prices. If any other members of the
agents’ organization follow his lead and raise their
rates, they might be accused of accepting his invitation
to fix prices.

As this example illustrates, an agent doesn’t have to actually
consult with other agents to be accused of conspiring to fix
commissionrates. Merely mentioning, among competing agents,
an intent to increase rates or fees could be enough to lead to
an antitrust lawsuit.

When you’re taking a listing, avoid saying anything that might
give the seller the impression that the commission rate (or any
other compensation arrangement) is fixed, standard, or required.
This does not mean your firm has to lower its rate or fee for a
seller simply because the seller says it’s too high; you can refuse
to take the listing if the seller won’t agree to your firm’s pricing.
However, you should never imply that your firm’s rate or fee
is nonnegotiable because it’s set by law or by your local MLS
or Board of REALTORS®. Don’t mention the rates or fees of
competing agents, either.

ExampLE: Harris is making a listing presentation to Bell.
When Bell asks Harris about the commission, Harris
casually says, “Oh, the commission rate is 6% of the
price your house sells for.” When Bell asks if she
has to pay a 6% commission, Harris replies, “All the
agents around here charge 6%. In fact, if you decided
to pay a smaller commission, | seriously doubt that
the MLS would accept the listing.” Harris has violated
the antitrust laws (as well as the duty of honesty and
good faith).

Group Boycotts

Antitrust laws also prohibit group boycotts. A group boycott is
an agreement between business competitors to exclude another
competitor from fair participation in business activities. For
example, an agreement between two or more real estate agents
to exclude another agent from fair participation in real estate
activities would be a group boycott.

Agroupboycottdoesn’thavetobebased ona formal arrangement
or carried out by a large group of people.

ExampLE: Barker and Jaffrey, two real estate agents,
meetto discuss an offeron ahouse. After discussing the
offer, they begin talking about the business practices of
athird agent, Hutton. Barker, angry with Hutton because
of a past business transaction, claims that Hutton is
dishonest. Barker says, “That sleazy jerk! I'll never do
business with him again!” Jaffrey laughs. Barker then
says, “You know, I've stopped returning Hutton’s calls
when he’s asking about my listings. You should do
the same thing. With any luck, the guy will be out of
businessinafew months.” Jaffrey, who also disapproves
of Hutton, agrees. Barker and Jaffrey could be found
guilty of a conspiracy to boycott Hutton.

It’s one thing to think another agent is dishonest or unethical and
to choose to avoid her. It’s another matter entirely to encourage
other agents to do the same. You should never tell clients or
other agents not to work with a competing agent because (for
example) you have doubts about that agent’s competence or
integrity. (If you have evidence of an agent’s incompetence or
dishonesty, you should report this to the licensing authority.)

It would also be considered a group boycott if a multiple listing
service refused to allow an agent to become a member because he
had a different kind of fee schedule. For example, an MLS can’t
refuse membership to a brokerage firm just because it charges a
smallflat fee foralisting, rather than a percentage of the sales price.

Tie-in Arrangements

Another type of business practice that antitrust laws prohibit
is a tie-in arrangement. A tie-in arrangement (also known as
a tying arrangement) is defined as an agreement to sell one
product only on the condition that the buyer also purchases a
different (or “tied”) product.
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ExampLE: Fisher is a subdivision developer. Tyler, a
builder, wants to buy a lot. Fisher tells Tyler that he will
sell him a lot only if Tyler agrees that after Tyler builds
a house on the lot, he will list the improved property
with Fisher.

The type of agreement described in this example is known as a
list-back agreement. List-back agreements are not unlawful. But
requiring a lot buyer to enter into one as a condition of the sale
is a tie-in arrangement and violates the antitrust laws.

Another danger area for real estate agents is agreeing to manage
property only if the owner agrees to list that property with you.

ExampLE: Dahl, a licensee, is negotiating a property
management agreement with Heinz, a property owner.
Dahl wants to include a clause in the agreement that
provides that if Heinz ever decides to sell the managed
property, he will list the property with Dahl. If Dahl tells
Heinz that she’ll enter into a management agreement
only if it includes this listing clause, Dahl is violating
the antitrust laws.

Market Allocation

Marketallocation occurs when business competitors agree not to
sell certain products or services in specified areas, or agree not
to sell to certain customers in specified areas. Market allocation
between competitors is illegal, because it limits competition.

As with group boycotts, it’s the collective action that makes
market allocation illegal. A brokerage firm may choose to
specialize in certain market areas or types of transactions;
it’s also fine to allocate territory or types of transactions to
particular licensees within the firm. It’s market allocation
between competing firms that is considered group action and
therefore a violation of antitrust law.

ExawmpLE: Cecilia of ABC Realty assigns Ava to handle
all incoming customers in the luxury home market, and
assigns Paxton to all incoming customers in the vacant
land market. This practice does not violate antitrust
law.

However, if Cecilia of ABC Realty and Carson of XYZ
Realty agree to allocate customers so that ABC Realty
will handle all luxury homes and XYZ Realty will handle
all vacant land, this would be an antitrust violation.

Washington Unfair
Business Practices and
Consumer Protection Act

The Washington Unfair Business Practices and Consumer
Protection Act (commonly called the Consumer Protection
Act) prohibits the same anticompetitive practices as the federal
antitrust laws, including price fixing, group boycotts, tie-in
arrangements, and market allocation.
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Beyond this, the Consumer Protection Act is a comprehensive
law thatbans “unfair or deceptive acts or practices in the conduct
of any trade or commerce.” Although the real estate industry is
primarily regulated through the license law, it is also covered
by the Consumer Protection Act.

So a real estate agent’s failure to disclose material facts to a
customer (or a conflict of interest to a client) would violate
both the real estate license law and the Consumer Protection
Act. For example, if you know that a commercial property
that you have listed lacks commercial potential, but you fail
to inform potential buyers, you might be liable to the buyer
for damages under the Consumer Protection Act. (Despite the
name, the Consumer Protection Act covers both consumer and
commercial transactions.)

The Consumer Protection Act also prohibits misleading and
deceptive advertising. For instance, an ad for a property that
misrepresents its features violates this law, and so does an ad
for brokerage services containing false information about the
firm. This has particularly been an issue where advertisements
for land development promotions have misled consumers about
the acceptability of the lots for sale.

ExampLE: Cunningham publishes an ad in a newspaper,
offering inexpensive mountain-view lots in a new
subdivision in eastern Washington. He neglects to
mention that no utilities are available at the home sites,
and that the ground is too dry to grow anything without
installation of an irrigation system. Even if consumers
bought the lots sight unseen, Cunningham could be
required to give refunds to dissatisfied purchasers, or to
pay forinstallation of utilities and other site improvements.

The Consumer Protection Act also applies to the sale of new
homes. Under the act, the builder/seller of a new home gives
the buyer an implied warranty of habitability. Latent defects
that affect the safety and livability of the house violate the
implied warranty, and the buyer could sue the builder/seller
because of the defects.

ExampLe: The Vaughn family purchases a house in a
large new subdivision, Carlisle Ridge. After winter rains,
it becomes clear that the foundation is unstable and
rapidly settling, causing large cracks in the interior walls
of the house. This is a fundamental defect affecting the
safety of the house, and the Vaughns have grounds
for a suit against the developer of Carlisle Ridge. The
developer may be required to pay for the cost of repairs,
orthe Vaughns may be allowed to rescind the purchase.

In a situation like the one in the example, if a real estate agent
was involved in the sale of the property and knew of the latent
defects, the buyers might be able to sue the agent as well as the
developer under the Consumer Protection Act.

A private party suing under the Consumer Protection Act may
recover damages, court costs, and attorney’s fees, and the court
is allowed to triple the damages award. The state may also bring
suit against a company or individual under this law. Note that the
Consumer Protection Act imposes an extra penalty if a defendant
is found to have targeted or impacted individuals or communities
based on their membership in a protected class.
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Environmental Issues

As we mentioned in Chapter 2, the seller disclosure statement
calls for the disclosure of environmental hazards. Because of
the growing concern about environmental hazards related to
real estate—even residential real estate—it’s worthwhile to
discuss some of those hazards and the laws related to them.
While you aren’t expected to be an environmental expert, you
should have a basic understanding of the environmental issues
affecting property owners and buyers.

Environmental Laws

Anumber of federal and state environmental laws affect real estate
agents and property buyers and sellers. We will just highlight a
few of the most important laws.

While you should be familiar with the basic requirements of these
environmental laws, if prospective buyers of developable land
have questions about the impact of these laws, you should refer
them to the U.S. Environmental Protection Agency, the U.S. Fish
and Wildlife Service, or the Washington Department of Ecology

National Environmental Policy Act. The National
Environmental Policy Act (NEPA) requires federal agencies
to provide an environmental impact statement (EIS) for any
action that would have a significant effect on the environment.
NEPA applies to all types of federal development, such as
construction projects, the building of highways, and waste
control. NEPA also applies to private uses or developments
that require the approval of a federal agency in the form of a
license, a permit, or even a federal loan. In these cases, federal
agencies may require submission of an EIS before approving
the use or development.

An EIS should disclose the impact of the development on
energy consumption, sewage systems, school population,
drainage, water facilities, and other environmental, economic,
and social factors.

State Environmental Policy Act. Washington has its own
version of NEPA, the State Environmental Policy Act (SEPA).
SEPA requires an environmental impact statement for all acts of
state and local government agencies that may have a significant
effect on the quality of the environment.

SEPA applies not only to developments by state and local
agencies, but also to private developments that require the
approval of state, city, or county government agencies. For
instance, SEPA requirements must be met before a city or
county can approve rezones, variances, conditional use permits,
or building permits.

Shoreline Management Act. The purpose of Washington’s
Shoreline Management Act is to protect shorelines by regulating
development within 200 feet of a high water mark. The act
applies to coastal shorelines, to the shores of lakes larger than
20 acres, and to streams that flow at a rate in excess of 20 cubic
feet per second.

Developers of shoreline property are required to obtain a
substantial development permit from the local city or county
government before beginning any work. A development is
considered “substantial” if its value exceeds a certain threshold
(currently $8,504), or if it would materially interfere with the
normal public use of the water or shoreline.

Someone who violates the Shoreline Management Act may
be fined up to $1,000 per day while the violation continues. A
court may also order that the shoreline be restored to its original
condition—even if this means the complete removal of any
buildings or improvements.

Since there is so much shoreline in Washington, the Shoreline
Management Act affects a large amount of property. Anyone
purchasing shoreline property needs to consider what impact
this law may have on their plans for the property.

CERCLA. One of the most important environmental laws
is the federal Comprehensive Environmental Response,
Compensation,and Liability Act(CERCLA). CERCLA concerns
liability for environmental cleanup costs and has dramatically
changed the way property buyers view potential environmental
liability.

CERCLA is best known for its creation of a multibillion-dollar
fund called Superfund. The purpose of Superfund is to clean
up hazardous waste sites. CERCLA also created a process for
identifying the parties who are responsible for cleanup costs.
Cleanup costs may include the cost of cleaning up the site where
the waste was released, as well as any neighboring properties
that were contaminated.

The parties responsible for the cleanup may include both
present and previous landowners. In some cases, the current
owners of contaminated property may be required to pay for the
cleanup even if they did not cause the contamination. A buyer
who is considering purchasing property that may have been
contaminated should consult an environmental engineer and/
or an attorney specializing in environmental law.

Clean Water Act. Of particular concern to land developers
is the federal law protecting wetlands—swamps, marshes,
ponds, and similar areas where the soil is saturated for part of
the year. Section 404 of the Clean Water Act makes it illegal
for a private landowner to fill or drain wetlands on his property
without obtaining a permit from the Army Corps of Engineers.
Violations may be punished with an order to restore the wetlands,
civil penalties, and even criminal sanctions.

The presence of a wetland is not necessarily a complete barrier
to the development of a property, though. A landowner may
fill a wetland for development if she creates or restores new
wetlands elsewhere, so that there is no net loss of wetland area.
Alternatively, the landowner may purchase the right to develop
in wetland areas by paying into a government fund that is used
to develop new wetlands elsewhere.
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Endangered Species Act. The purpose of the Endangered
Species Act is to conserve habitats that shelter endangered or
threatened species. There are dozens of listed species within
Washington, many of which make their habitat primarily on
private lands.

As with wetlands, however, the presence of an endangered
species on a property does not completely bar development;
private landowners may develop land supporting listed species
if they agree to a Habitat Conservation Plan and undertake
conservation measures. Landowners who agree to a plan and
carry it out won’t be required to take additional steps later on,
even if the environmental circumstances change.

Environmental Hazards

Now let’s take alook at some of the more common environmental
hazards that real estate agents need to know about.

Asbestos. Asbestos was used for many years in insulation
on plumbing pipes and heating ducts, and as general insulation
material. It can also be found in floor tile and roofing material.
In its original condition, asbestos is considered relatively
harmless; but when asbestos dust filters into the air, it can cause
lung cancer. Asbestos becomes a hazard in two ways: when it
gets old and starts to disintegrate into a fine dust, and when it
is damaged or removed during remodeling projects.

There are three methods of dealing with the presence of asbestos:

1. enclosure (this involves placing an airtight barrier between
the asbestos and the rest of the space);

2. encapsulation (this involves covering the asbestos with an
adhesive that will permanently seal in the asbestos fibers);
or

3. removal.

Each of these three methods should only be undertaken by an
experienced professional.

Urea Formaldehyde. Urea formaldehyde may be found in
the adhesives used in pressed wood building materials, which
are widely used in furniture, kitchen cabinets, and some types
of paneling.

Urea formaldehyde may release formaldehyde gas, which may
cause cancer, skin rashes, and breathing problems. However, it
emits significant amounts of dangerous gas only in the first few
years. Older urea formaldehyde materials are not considered
dangerous.

Radon. Radon, a colorless, odorless gas, is actually
present almost everywhere. It is found wherever uranium
is deposited in the earth’s crust. As uranium decays,
radon gas is formed and seeps from the earth, usually into the
atmosphere. However, radon sometimes collects in buildings.
For example, radon may enter a house through cracks in the
foundation or through floor drains. Exposure to dangerous levels
of radon gas may cause lung cancer.
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There are three ways to lower radon levels in a home:

1. sealing the holes and cracks that allow the gas to enter
the home;

2. increasing ventilation to dilute the gas, especially in the
areas where radon enters, such as the basement or crawl
spaces; and

3. pressurizing the home to keep the gas out.

Lead-Based Paint. Lead, though useful for many things,
is extremely toxic to human beings. Children are especially
susceptible to lead poisoning because they absorb it more
quickly and have a more adverse reaction to its toxicity. Lead
damages the brain, the kidneys, and the central nervous system.

The most common source of lead in the home is lead-based
paint. Many homes built before 1978 contain some lead-based
paint. (Lead is now banned in consumer paint.) As lead-based
paint deteriorates, or if it is sanded or scraped, it forms a lead
dust that accumulates inside and outside the home. This dust
can be breathed in or ingested, increasing the risk of toxic
lead exposure.

Ifthere is lead-based paint in a home, it can be either eliminated
or covered with non-lead-based paint. This requires special
equipment and training; homeowners should not try to handle
lead-based paint on their own.

Under some circumstances, a seller orlandlord is required by law
to make disclosures concerning lead-based paint to prospective
buyers or tenants. This disclosure law is discussed in Chapter 7.

Fig. 3.3  Environmental Hazards
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Underground Storage Tanks. Underground storage tanks
are found not only on commercial and industrial properties,
but also on residential properties. A storage tank is considered
underground if 10% of its volume (including piping) is below
the earth’s surface. Probably the most common commercial use
of underground storage tanks is for gas stations.



Listing Regulations

Chemical plants, paint manufacturers, and other industries
use underground storage tanks to store toxic liquids. In the
residential setting, older homes used underground storage tanks
to store fuel oil.

The principal danger from underground storage tanks is that they
eventually grow old and begin to rust, leaking toxic products
into the soil or, even more dangerously, into the groundwater.

Removing underground storage tanks and cleaning up the
contaminated soil can be time-consuming and expensive. Both
federal and state laws regulate the removal of storage tanks and
the necessary cleanup.

Water Contamination. Water can be contaminated by a
variety of agents, including bacteria, viruses, nitrates, metals
such as lead or mercury, fertilizers and pesticides, and radon.
These contaminants may come from underground storage
tanks, industrial discharge, urban area runoff, malfunctioning
septic systems, and runoff from agricultural areas. Drinking
contaminated water can cause physical symptoms that range
from mild stomach upset to kidney and liver damage, cancer,
and death.

Ifahomeowner uses a well as a water source, it should be tested
by health authorities or private laboratories at least once a year.
If well water becomes contaminated, the property owner may
need to dig a new well.

lllegal Drug Manufacturing. If property has been the site
of illegal drug manufacturing, there may be substantial health
risks for the occupants. The chemicals used to manufacture
certain illegal drugs are highly toxic, and the effects of the
contamination can linger for a long time.

If property is currently being used to manufacture illegal drugs,
it can be seized by the government. This can occur even if the
owner has no knowledge of the illegal drug activity.

ExawpLE: Meyers owns a single-family home that
has been used as a rental property for several
years. Unknown to Meyers, the current tenants are
manufacturingillegal drugs in the basement ofthe home.
The property could be seized by the government, even
though Meyers knows nothing about the drug activity.

Of course, a property should not be listed or sold until any
hazardous conditions resulting from drug manufacturing have
been eliminated.

Mold. Mold is a commonplace problem, especially in damp
parts of houses such as basements and bathrooms. For most
people, the presence of mold does not cause any adverse effects.
However, for people who are allergic to mold or who have
respiratory problems, the presence of mold may render a house
unlivable. You may hear references to “toxic mold,” which is
something of a misnomer; certain varieties of black mold can
be particularly problematic for those who are sensitive to mold,
but generally do not pose any more of a health hazard for most
people than other types of mold.

Mold cannever be completely eliminated, but it can be controlled
by cutting off sources of moisture. Mold that is already growing
can be removed by scrubbing with a water and bleach solution.
Carpet or tile that is affected by mold may need to be removed
and thrown out.

Mold problems that you’re aware of should be treated as a latent
defect and disclosed to prospective buyers. You should also
disclose any knowledge of previous incidents of flooding or
water damage, since that can start the growth of mold. Bear in
mind that mold may grow out of sight, inside walls or heating
ducts, and will not necessarily be discovered in the buyer’s
inspection, so your disclosure is particularly important.

“Mold contingencies,” where sale of a property is contingent
upon not finding mold during the inspection process, are
sometimes written into purchase and sale agreements.

Geologic Hazards. Geologic hazards are a significant
concern for many property owners in Washington, especially
in the western part of the state.

Landslides. Probably the most costly geologic problem
affecting homeowners is landslides. It’s quite common for a
house to be built close to the top of a cliff overlooking a body
of water, in order to take advantage of the view. However, the
weight of the house on unstable soil, particularly after heavy
rainfall, can cause ground movement downhill, damaging the
foundation or even tearing the house apart.

When you’re dealing with a property located on or near a steep
slope, you should always look for signs of ground movement.
Active soil erosion, cracking, dipping, or slumping ground, and
tilting trees are all indicators of slide activity. A property owner
may take corrective steps, such as building retaining walls or
rockeries, but they are expensive and unlikely to completely
solve the problem.

If you see any evidence of landslide activity, it may be wise to
consult with a geologist, in order to assess the magnitude of the
problem. In addition, if you have listed a property where there
is any evidence of ground movement, that should be considered
a latent defect and disclosed to potential buyers.

Flooding. Flooding can also be a serious problem for property
owners. Whenever property is located in a flood plain—in the
low-lying, flat areas immediately adjacent to a river—there
is cause for concern. A prudent agent will check for signs of
previous flood damage to structures, particularly in basements
and foundations. An agent listing a flood-prone property should
disclose frequent flooding as a latent defect.

Subsidence. Another potential geologic problem is
subsidence, the collapse of ground into underground cavities.
This can occur naturally, but only in areas of particularly porous
bedrock. In most cases, subsidence is caused by man-made
cavities. It may happen when forgotten underground storage
tanks collapse, or when a water main breaks and washes away
soil. It is most common where mining has occurred. Over 250
abandoned coal mines underlie parts of western Washington, so
before engaging in new construction in rural areas where coal
mining once occurred, it may be advisable to obtain maps from
state or local governments that depict old mines.
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Earthquakes. The most potentially destructive geologic
problem is also the least predictable and least controllable:
earthquakes. Because this is a regional problem, rather than
one that affects one or a few properties, there is not much sense
in disclosing general earthquake hazards to potential buyers.

Chapter Summary

However, steps can be taken to protect buildings against
earthquakes. In fact, seismic retrofitting can make a property
more desirable and increase its value. The most important step
in this process involves bolting elements of a home’s wood
frame to the underlying foundation. Many contractors are able
to perform this type of work, and information about seismic
retrofitting is widely available from state and local government
agencies.

1.
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The real estate license law imposes certain restrictions on
your listing activities. As a licensee, you can be paid your
compensation only by your own brokerage. You can’t be
paid directly by other firms or other licensees, or by the
client. And you may not sue a client who refuses to pay;
only the firm may sue the client.

A listing agreement belongs to the listing firm. It is a
contract between the property seller and the firm; you sign
the listing agreement only as an agent of your firm. Should
you stop working for the listing firm, the listing remains
with the firm. You can’t take it with you to your new firm.

Under the state’s distressed property law, if a licensee
meets the definition of a distressed home consultant (which
would be rare), she must have a distressed home consultant
agreement with the distressed homeowner (seller). She will
also owe fiduciary duties to the distressed homeowner.

The federal Fair Housing Act prohibits discrimination
based on race, color, religion, sex, national origin,
disability, or familial status. The Washington Law Against
Discrimination prohibits discrimination based on race,
creed, color, national origin, sex, sexual orientation, gender
identity, marital status, familial status, sensory, physical,
or mental disability, the use of a trained guide dog or
service animal, veteran or military status, and citizenship
or immigration status. Both laws apply to real estate agents
acting in their professional capacity without exception.

While dealing with potential clients and taking listings,
you must scrupulously follow all fair housing laws. Never
imply that the presence of a particular group of residents
will change property values or other characteristics of
a neighborhood. Never refuse to list a property because
of a protected characteristic (such as the race or ethnic
background) of the home seller. Avoid making any kind of
discriminatory slur, including telling racial or ethnic jokes
or passively listening to them. You should also review
fair housing laws with the seller before taking a listing.
If you think the seller may discriminate against potential
purchasers, you must refuse to take the listing.

When you advertise listed properties, make sure that all your
advertising complies with fair housing laws. Never send
flyers or choose advertising media based on discriminatory
ideas, and make sure any models included in ads are not
used in a discriminatory manner. Remember to include the
fair housing logo or slogan in your ads.

Antitrust laws prohibit price fixing, group boycotts, tie-in
arrangements, and market allocation. To avoid charges of
price fixing, you should not discuss commission rates or
other compensation practices with competing agents. Do
not imply to prospective clients that the rate or amount
your firm charges is fixed by law or other rules. Listing
agreement forms should not have a commission amount or
rate pre-printed as part of the form.

Federal and state environmental laws that may be relevant to
areal estate transaction include the National Environmental
Policy Act, the State Environmental Policy Act, the Shoreline
Management Act, and the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA).
CERCLA is particularly important, because it may impose
liability on property owners for the cost of cleaning up
hazardous substances, regardless of fault.

The environmental hazards you need to be aware of
include asbestos, urea formaldehyde, radon, lead-based
paint, underground storage tanks, water contamination, the
effects of illegal drug manufacturing, and geologic hazards
such as landslides. If you recognize signs of potential
environmental hazards in a listed property, these must be
disclosed to the buyer.
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Chapter Quiz

1.

Agent Jackson and Agent Robinson work for the
same real estate firm, Stellar Properties. They’ve
both worked closely with a particular buyer. When
that buyer finally purchases a house, Stellar
Properties receives the buyer’s agent’s share of the
commission and pays Jackson half of it. Jackson
then gives half of her share of the commission to
Robinson. This is:

a. legal,because once acommission share hasbeen
paid to a licensee, she is entitled to do whatever
she wants with it

b. legal, because agents are allowed to share
compensation if they work for the same firm

c. illegal, because afirmcan shareits compensation
only with another licensed firm

d. illegal, because any payment of compensation
to a licensee must be handled by the firm the
licensee works for

Generally speaking, a real estate licensee will

not be considered a distressed home consultant

(and subject to the distressed property law

requirements) unless:

a. he helps a buyer purchase a home that will
foreclose soon

b. hehelpsasellersell herhome before aforeclosure
sale

c. hepersonally participates in adistressed property
transaction

d. the buyerdelays taking possession until she sells
her current home

Although the federal Fair Housing Act and the
Washington Law Against Discrimination are
similar, one significant difference between them
is that:
a. only the Washington law allows an award of
damages
b. the Washington law applies to a wider range of
real estate transactions than the Fair Housing Act
c. the Fair Housing Act covers all types of real
property, while the Washington law covers only
housing
d. the Washington law allows an exemption for real
estate agents engaged in professional activity

4. Which of the following is not an example of illegal

steering?
a. Anagentworking with a buyer who has a disability
calls his attention to a property with modifications
that meet his needs

b. An agent avoids showing an unmarried couple
houses in neighborhoods where most residents
are married couples with children

c. An agent working with a white couple only
shows them homes in predominantly white
neighborhoods

d. An agent working with a minority couple only
shows them homes in predominantly minority
neighborhoods

5. Your advertising for residential properties should

always include:

a. models from the same ethnic group as the
residents of the neighborhood you are advertising
in

b. models of a different ethnic background than the
residents of the neighborhood you are advertising
in

c. the Equal Housing Opportunity logo or slogan

d. a specific explanation of the standards of the
community

6. Which of the following actions is most likely to be

considered discriminatory?

a. When a buyer asks about the ethnic composition
of a neighborhood, an agent truthfully answers
that many of its residents are recent immigrants

b. The listing agent for a home in a predominantly
minority neighborhood decides to advertise only in
the neighborhood newspaper because he thinks
other members of the same minority group are
most likely to be interested in the home

c. Abrokerage uses a marketing plan to let minority
buyers know about properties in predominantly
white neighborhoods thatthey might not otherwise
be aware of

d. Awhite couple expresses adesire notto be shown
homes in a minority neighborhood, and theiragent
complies with their request
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7. Which of the following is an example of price
fixing?

a. A listing agent and a buyer’s agent discuss a
commission split in a cooperative sale

b. An agent making a listing presentation tells the
seller that her firm charges a 6% commission

c. Adesignated broker holds a staff meeting with her
sales agents to discuss commission rates for the
office

d. A designated broker is having lunch with the
owners of two other firms and mentions that he
is raising his commission rate, but there is no
further discussion of the matter

8. The Consumer Protection Act does not:

a. make property owners responsible for the cost of
cleaning up hazardous waste even if they did not
cause the contamination

b. prohibit misleading and deceptive advertising
apply to the real estate industry

d. prohibit the same anticompetitive practices as
federal antitrust law

13

9. Which environmental law requires developers to
obtain a substantial development permit before
beginning work?

a. Shoreline Management Act

b. Endangered Species Act

c. National Environmental Policy Act
d. Clean Water Act

10. As a listing agent, what is your responsibility with
respect to environmental issues?

a. Informing your client if you observe any signs of
environmental problems, and also disclosing them
to buyers

b. Making sure thatbuyers receive an environmental
impact statement

c. Decidingwhat corrective action needs to be taken
to solve the problem

d. All of the above
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Introduction

How quickly your listing sells, or whether it sells at all, depends
largely on the listing price. How is a competitive listing price
determined? If your seller insists on listing her home at a
ridiculously inflated price, should you simply take the listing
and hope for the best?

In this chapter, we discuss the listing agent’s role in pricing a
seller’s home, the dangers of setting a listing price too high, the
concept of value, factors that affect the value of homes, and the
process of preparing a competitive market analysis. The chapter
ends with a look at what can happen if the property’s appraised
value turns out to be lower than the price the parties agreed on.

The Agent’s Role in
Pricing Property

It is your seller’s responsibility—not yours—to decide on a
listing price for his home. However, the average seller does not
have the expertise to arrive at a realistic price; he depends on
you for information and advice about this important decision.
Without your expertise, the seller could easily underprice or
overprice his property. Either of these mistakes could have
serious consequences for the seller and for you.

ExawmpLE: Jeffries is listing his home with you. He asks
you for advice on setting a listing price, but you tell him
that the price is up to him.

Jeffries has noticed a few houses in his neighborhood
that have been for sale for many months. He believes
the houses haven'’t sold because they are overpriced.
He thinks his house is comparable to these other
houses, but he wants a quick sale. So Jeffries sets
his listing price by deducting $10,000 from the listing
price of the other houses. He ends up listing his house
for $320,000.

Jeffries’s house is actually very appealing and sells
quickly at that price. When his house is appraised, he
discovers to his dismay that it was actually worth about
$350,000. He's very angry—he just lost $30,000 and
he considers it entirely your fault. If he decided to sue
you, you could lose your commission and might even
have to pay additional damages as well.

On the other hand, suppose that when Jeffries sets his
listing price, he thinks his house is worth much more
than it really is. With a listing price of $390,000, his
house languishes on the market for several months.
Finally, your listing agreement expires and Jeffries
decides to list the property with another firm. Because
of an inflated listing price, Jeffries waited in vain for
a sale, you wasted a good deal of effort trying to
sell an overpriced house, and your reputation in the
neighborhood suffered as your “For Sale” sign faded
and was then removed without a “SOLD!” banner.
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Your ability to suggest a competitive listing price is one of the
most important services you can provide a seller. Your advice
on a listing price will generally take the form of a competitive
market analysis or CMA (also called a comparative market
analysis or a broker price opinion). A CMA compares your
seller’s house to similar nearby homes that are on the market,
have recently sold, or failed to sell before the listing expired.
Youranalysis of the listing or selling prices of those other houses
helps the seller set a realistic listing price for her own house.

In a formal appraisal, a professional appraiser uses the sales
comparison approach to estimate a property’s value by comparing
that property to similar properties that have recently sold. The
sales comparison approach is the most reliable method for
appraising single-unit residential properties, and the CMA
process is amodified version of that approach; however,a CMA
is not an appraisal.

Anappraiseruses professional training and experience to estimate
a property’s market value as of a specific date. A residential
appraiser is usually hired to do this by a lender, to help the
lender set a maximum loan amount for a loan applicant who
wants to buy or refinance the property. The appraiser bases this
estimate on a wide variety of data, including general social and
economic data, as well as comparable sales, so appraisals are
generally more complex and based on more information than
CMAs. By law, many residential appraisals must be prepared by
licensed or certified appraisers in accordance with procedural and
ethical guidelines called the Uniform Standards of Professional
Appraisal Practice. Since CMAs don’t fulfill those requirements,
they should not be referred to or treated as appraisals.

As the listing agent, you have a different role than an appraiser.
Your job is to provide a home seller with information about the
pricing of similar homes in the local market and what those
prices indicate about the value of the seller’s home—how much
it’s likely to sell for. This is the information presented in your
CMA. With your guidance, the seller can use this information
to decide how much to ask for her property.

We’ll examine the details of evaluating residential property and
preparing a CMA shortly. But first, let’s take a brief look at the
concept of value.

Value

The value of a home has many consequences for the owner.
The value largely determines not only how much it costs to buy
the home, but also the financing, the property tax assessment,
the insurance coverage, the potential rental rate, the eventual
selling price, and the income tax consequences of its sale. To
estimate a home’s value, you need a general understanding of
the concept of value.

Types of Value

Appraisers distinguish between several different types of value.
A property’s value can vary depending on which type of value
is in question in a given situation. For example, value in use
is the subjective value placed on a property by someone who
owns or uses it.
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By contrast, value in exchange (commonly referred to as market
value) is the objective value of a property in the eyes of the
average person. The difference between these two types of value
is one reason the seller needs your help in setting a listing price.

ExampLE: Darnell owns a large old house that has been
in his family for generations. Because of the history of
the house, itis very valuable to Darnell. In other words,
its value in use is very high. Yet if an objective third
party were considering buying the house, she would
not be willing to pay very much for it. The plumbing is
poor, the wiring is old, and the design is very outdated.
The property’s value in exchange is not nearly as high
as its value in use.

Real estate agents are concerned with value in exchange, or
market value. Here is the most widely accepted definition of
market value, the one used by Fannie Mae and Freddie Mac:

The most probable price which a property should bring in a
competitive and open market under all conditions requisite
to a fair sale, the buyer and seller each acting prudently
and knowledgeably, and assuming the price is not affected
by undue stimulus.

Value vs. Price or Cost

When you’re estimating the value of property, always remember
that there’s an important distinction between market value and
market price. Market value, under the definition above, is what
should be paid if a property is purchased and sold under all the
conditions of a fair sale. Market price is the price actually paid
for aproperty, regardless of whether the parties to the transaction
were informed and acting free of unusual pressure.

Another related concept is that of cost. Cost is the amount
of money that was paid to acquire the property and build the
structures on it. A property’s cost, value, and price may all be
different.

ExampLE: A developer paid $135,000 for a parcel of
vacant land and then spent $150,000 to build a house
ontheland. After the house was completed, the property
was worth $350,000. But the developer needed some
fast cash, so he sold the property at the “fire sale” price
of $325,000. The cost of the house was $285,000, the
value of the house was $350,000, and the price of the
house was $325,000.

The basis for a good listing price for a home is its market value,
notits original cost or purchase price. And the real estate agent’s
best tool for estimating market value is a competitive market
analysis, which begins with an understanding of how to evaluate
residential property.

Evaluating Residential
Property

As we said, competitive market analysis involves comparing
the seller’s home (often called the subject property in this
context) to similar nearby homes that have recently sold and
also to current or recently expired listings. (These are known
as comparable properties, comparables, or sometimes just
“comps”). CMAs are an effective way to predict a property’s
likely selling price because an informed buyer acting free of
pressure will not pay more for a particular property than she
would have to pay for an equally desirable substitute property.
Thus, if the seller is objective, he will base his listing price on
recent selling prices and listing prices for similar properties in
the same area. To provide a reliable indication of the subject
property’s market value, the comparables should be as similar
to the subject property as possible in terms of location, physical
features, and other considerations that affect value.

So before we turn to the process of preparing a CMA, let’s look
at factors that may have an impact on the value of a home. These
are things to notice when you’re gathering information about
the subject property, and also (to a lesser extent) when you’re
choosing the comparables for your CMA. The factors fall into
three categories:

1. the property’s neighborhood,
2. the property (or site) itself, and
3. the improvements on the property.

Neighborhood Analysis. Few factors have as great an
impact on a property’s value as its location, or neighborhood. A
neighborhood is an area that contains similar types of properties.
Its boundaries may be determined by physical obstacles (such
as highways and bodies of water), land use patterns, the age
and value of homes or other buildings, and the economic status
of the residents.

Location may have an especially dramatic impact on the value
of'a house that is notably better or worse in quality than the rest
of the neighborhood. A high-quality house in a neighborhood
of low-quality houses loses value. And the value of a relatively
weak property is enhanced by a desirable neighborhood.

Here are some factors to look at when evaluating a residential
neighborhood:

1. Percentage of homeownership. [s there a high degree of
owner-occupancy, or do rental properties predominate?
Owner-occupied homes are generally better-maintained
and less susceptible to deterioration.

2. Vacant homes and lots. An unusual number of vacant
homes or lots suggests a low level of interest in the area,
which has a negative effect on property values. On the
other hand, significant construction activity indicates
strong interest in the area.

3. Conformity. The homes in a neighborhood should
be reasonably similar in style, age, size, and quality.
Strictly enforced zoning and private restrictions promote
conformity and protect property values.
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Changing land use. Is the neighborhood in the middle
of a transition from residential use to some other type of
use? If so, the properties may be losing value or, in some
cases, gaining value.

Contour of the land. Mildly rolling topography is
preferable to terrain that is either monotonously flat or
excessively hilly.

Streets. Wide, gently curving streets are more appealing
than narrow or straight streets. Streets should be hard-
surfaced and well maintained.

Utilities. Does the neighborhood have electricity, gas,
water, sewers, and phone service? What about cable
television and internet access?

Nuisances. Not surprisingly, nuisances (odors, eyesores,
industrial noises or pollutants, or exposure to unusual
winds, smog, or fog) in or near a neighborhood hurt
property values.

Reputation. Is the neighborhood considered prestigious?
If so, that will increase property values.

Proximity. How far is it to traffic arterials and to
important points such as downtown, employment centers,
and shopping centers?

Schools. What schools serve the neighborhood? Are
they highly regarded? Are they within walking distance?
The quality of a school or school district can make
a major difference in property values in a residential
neighborhood.

Public services. How well is the neighborhood served
by public transportation, police, and firefighting units?
Governmental influences. Does zoning in and around
the neighborhood promote residential use and insulate
the property owner from nuisances?

Of course, as you gain experience, you’ll become familiar
with the neighborhoods in your area and their distinguishing
characteristics. Before long, you’ll be able to gauge the effect
of the neighborhood on a property’s value as soon as you hear
where the property is located.

Site Analysis. Studying a property’s site means collecting
information about the following factors:

L.
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Width. This refers to the lot’s measurements from one
side boundary to the other. Width can vary from front to
back, as in the case of a pie-shaped lot on a cul-de-sac.

Frontage. Frontage is the length of the front boundary
of the lot, the boundary that abuts a street or a body
of water. The amount of frontage can be an important
consideration if it measures the property’s access or
exposure to something desirable, such as a lake or ariver.

Depth. Depth is the distance between the site’s front
boundary and its rear boundary. Greater depth (more than
the norm) can mean greater value, but it doesn’t always.
For example, suppose Lot 1 and Lot 2 are the same, except
that Lot 2 is deeper; Lot 2 is not necessarily more valuable
than Lot 1. Each situation must be analyzed individually
to determine whether more depth translates into greater
value.

Area. Area is the total size of the site. The area of a
residential lot is commonly stated either in square feet
or in acres.

Shape. Lots with uniform width and depth (such as
rectangular lots) are almost always more useful than
irregularly shaped lots; a standard shape is more versatile
for building purposes.

Topography. A site is generally more valuable if it is
aesthetically appealing. Rolling terrain is preferable to
flat, monotonous land. On the other hand, if the site would
be costly to develop because it sits well above or below
the street or is excessively hilly, that lessens its value.

Position and orientation. How a lot is situated relative
to the surrounding area influences its value. Consider
whether the site has a view, and how much sunshine it
gets during the day. And is it sheltered, or exposed to the
elements and/or to traffic noise?

Title. Matters that affect a property’s title can also affect
its value. When you examine the site, look for signs of
easements or encroachments. If a utility company has
an easement across the rear portion of the property, for
example, this would reduce the value of the property in
comparison to a similar property with no easement.

Building Analysis. After evaluating the neighborhood and
the site, the next step is to examine the improvements built on
the property. For many residential properties, this means ahouse
and garage, and perhaps a garden shed or workshop. Here are
some of the primary factors to analyze.

1.

Size of house (square footage). This includes the
improved living area, excluding the garage, basement,
and porches. For most buyers, the size of the house is one
of the most important concerns, along with the number
of bedrooms and bathrooms (see below). As a general
rule, these three factors affect market value more than
any others aside from location.

Number of bedrooms. The number of bedrooms has a
major impact on value. For instance, if all else is equal,
a two-bedroom home is worth considerably less than a
three-bedroom home.

Number of bathrooms. A full bath is a wash basin, toilet,
shower, and bathtub; a three-quarter bath is a wash basin,
toilet, and either a shower or tub. A half bath is a wash
basin and toilet only. The number of bathrooms can have
a noticeable effect on value.

Basement. A functional basement, especially a finished
basement, contributes to value. (However, the amount a
finished basement contributes to value is almost never
enough to recover the cost of the finish work.)

Air conditioning. The presence or absence of an air
conditioning system is important in hot regions.

Energy efficiency. Energy-efficient features, such as
double-paned windows, good insulation, and weather
stripping, increase value.



Evaluating and Pricing Property

7. Garage or carport. An enclosed garage is generally
better than a carport. How many cars can it accommodate?
Is there work or storage space in addition to space for
parking? Is it possible to enter the home directly from
the garage or carport, protected from the weather?

8. Construction quality. Is the quality of the materials and
workmanship good, average, or poor?

9. Age/condition. How old is the home? Is its overall
condition good, average, or poor? Depending on the
condition, the “effective age” of the home may be more
or less than its actual age.

10. Layout and Design. Are the floor plan (layout) and other
features of the interior design functional, convenient,
and attractive? Or are there obvious design deficiencies?
(These issues are discussed below.)

11. Curb appeal. A house that impresses potential buyers
as they drive up is halfway sold. What overall visual
impression does the property make?

The last four factors on the list—quality, condition, layout,
and curb appeal—involve more subjective judgment than the
rest. Taken together, though, those four factors are nearly as
important as the size of the house and the number of bedrooms
and bathrooms. Further increasing their importance is that
CMA software doesn’t ordinarily take these more subjective
factors into account. That means it’s up to you to evaluate what
impact they have on the value of the property in question, as
we’ll discuss later on.

Next, we’ll take a closer look at how interior design affects the
market value of a house.

Design Considerations. A good layout adds real value to
a house, while a poor one makes the property significantly less
desirable. Other aspects of the interior design may also have
an impact on value. Here are some questions to ask yourself
as you examine the design of a house.

General Design. The number of bedrooms in a house usually
determines which buyers will consider purchasing it. Keep in
mind the family size of those potential buyers as you evaluate
the house.

Inrelation to the number of bedrooms, is the house large enough
overall? Are there enough bathrooms, and an adequate number
of closets? Is there a separate family room, children’s playroom,
or other recreational space?

More generally, is there sufficient work space in the kitchen
and laundry area, and is there storage space for cleaning and
gardening tools? Are there enough windows and natural light,
especially in the kitchen and other work or recreational spaces?

Living Room and Family Room. How large are the living
room and the family or recreation room (if any)? Will the shape
of each room and the available wall space accommodate the
furniture that will probably be placed in it?

Dining Room or Dining Area. Is the dining area convenient
to the kitchen and large enough for the number of people who
will be eating there?

Kitchen. Is the kitchen convenient to an outside entrance and
to the garage or carport? Is there adequate counter and cabinet
space?

Bedrooms. How large are the bedrooms? Is there a primary
bedroom that’s significantly larger than the other bedrooms?
Are the bedroom closets big enough? Where are the bedrooms
located in the house? It’s better for the bedrooms to be located
apart from the living room, family room, kitchen, and other
work or recreational spaces.

Bathrooms. There should be at least two bathrooms if the
house has more than two bedrooms. In many areas, particularly
in newer houses, a private bathroom off the primary bedroom
is standard. Are there windows or ceiling fans in the bathrooms
to provide adequate ventilation?

Design Deficiencies. Here are some common design
deficiencies to watch out for:
* No front hall closet.

» Back door hard to reach from kitchen, or from driveway or
garage.

* No comfortable area in or near kitchen where family can
eat informally.

» Kids’ bedrooms on different floor than parents’ bedroom
(which makes supervision harder).

* Dining room not easily accessible from kitchen.

» Stairway leading to the second story is off of a room rather
than in a hallway or foyer.

* Bathroom or some bedrooms visible from living room or
foyer.

* Family room or recreation room not visible from kitchen.
» No direct access to basement from outside the house.

* Bedrooms not separated by bathroom or closet wall (for
soundproofing).

*  Must pass through one of the bedrooms to reach another
bedroom.

* Outdoor living areas (such as patio or deck) not accessible
from kitchen.

Aswe said, ahome’s market value may be affected by any of the
factors concerning the neighborhood, the site, and the building
itself. Keep in mind, however, that the less important factors
aren’t ordinarily taken into account when you’re preparing a
competitive market analysis. Most CMAs focus only on the
factors that have the greatest impact on market value.
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Preparing a Competitive
Market Analysis

Now that youunderstand how to evaluate residential property, let’s
take a closer look at preparing a CMA. Here are the main steps:

1. collecting and analyzing information about the seller’s
property,
choosing the comparable properties,

3. comparing the seller’s property to each comparable and
noting differences that may affect value, and

4. estimating an appropriate listing price or price range for
the seller’s property based on the comparables’ prices.

Any CMA involves these basic steps, but the process may be more
or less complicated—and more or less automated—depending
on the type of property involved and how active the market has
been. Forexample, ifthe seller’s property is in a large subdivision
of very similar, relatively new houses where there have been
numerous sales in the past few months, there are likely to be
plenty of excellent comparable properties available, and the
result generated by the CMA software you use is likely to be a
reliable estimate of the market value of the seller’s home. On
the other hand, if the seller’s property is an unusual old house
in a neighborhood of dissimilar homes where sales have been
sluggish during most of the past year, really good comparables
may not exist. In that situation, you’ll need to do more analysis
and use your judgment to arrive at a reliable result.

CMA Software

Various computer programs are available to help real estate agents
prepare CMAs. In many cases, a CMA function is included in
the program agents use to access their multiple listing service
database. In addition, there is commercially available (non-MLS)
software that creates a somewhat more polished-looking CMA
report and incorporates other features of use to agents. This
type of commercial software is licensed by the MLS to search
the MLS database to find comparable properties and use that
information to generate price estimates. Many larger brokerage
firms have similar programs.

Our discussion describes how agents use CMA software only in
very general terms, avoiding the level of detail that varies from
one program to another. In other words, this is an overview of
the CMA process, not step-by-step instructions.

Analyzing the Seller’s Property

The starting point for a competitive market analysis is gathering
information about the seller’s property. You import or type
this data into your CMA program, and the program uses the
location and key characteristics of the seller’s property to suggest
comparables from the MLS database.

The MLS database may already include useful information
about the seller’s home from previous sales of the property.
Other online resources can also provide helpful information;
for example, you might look up the seller’s home on Redfin,
Zillow, or similar websites that offer residential property listings
and/or value estimates.
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Since your seller is very likely to have looked at one or more
online estimates of the home’s value, you should be prepared to
address weaknesses in a website’s estimate if it is higher than
your own suggested price range.

Youmay find it worthwhile to generate a preliminary CMA using
only information collected online. This is for your own use, to get
a sense of how the seller’s property fits into the current market.
The software typically offers a “quick CMA” option to make
that easy. However, to accurately evaluate the seller’s property,
there’s no substitute for seeing it in person, inside and out. Before
creating a final CMA report and presenting your conclusion to
the seller, you’ll need to visit the property and tour the interior
(see Chapter 5). A drive-by visit to look only at the exterior of the
seller’s home risks missing something about the property—good
or bad—that’s important for your pricing recommendation.

Choosing Comparable Properties

Onceyou’ve visited the seller’s property and added information
about it to your CMA program, the next step is to search for
comparables. Comparables for a CMA can include completed
sales, pending sales, current listings, and/or listings that have
expired without a sale.

Based on key aspects of the subject property and other criteria
you specify, the CMA software searches the MLS database and
generates a list of potential comparables for you to choose from.
We’lldiscuss CM A search criteria shortly. First, though, there are
some basic requirements for comparables that you need to know.

Basic Requirements. A potential comparable that fails to
meet the requirements described below doesn’t reliably indicate
market value, so you shouldn’t use it in a CMA.

Ifapotential comparable is a current or recently expired listing,
you’ll be concerned with only two factors:

1. Location of comparable. Ideally, a comparable property
should be in the same neighborhood as the seller’s
property. If you can’t find enough comparables in the
seller’s neighborhood, you can choose comparables from
similar-quality neighborhoods nearby.

Even if your comparable is located in the same
neighborhood as the seller’s home, you may have to take
into account differences in value due to location within
the neighborhood.

ExawmpLE: Twoidentical properties located one block apart
inthe same neighborhood may have very differentvalues
if one of the properties borders a lake and the other
does not. The values of the properties could also differ
substantially if one is located on a busy main avenue,
while the other is on a quiet side street.

2. Physical characteristics. Of course, to qualify as a
comparable, a property must have physical characteristics
that are similar to the subject property. As discussed,
square footage and number of bedrooms and bathrooms
are the most important features; but it’s also preferable
for the comparables to resemble the subject property in
style, layout, construction materials, and condition.
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If the comparable is a completed or pending sale, you will also
be concerned with these additional factors:

3. Date of comparable sale. The sale should be recent. The
comparison is more reliable if the sale occurred within
the last six months; within three months is even better.
Sales older than six months should be considered only if
there are no other alternatives. Older sales aren’t reliable
enough, since market conditions (such as sales prices,
interest rates, and construction costs) change over time.

4. Terms of sale. Unless the buyer paid cash, how was the
sale financed? If the financing terms did not affect the
price paid for the property, the financing is called cash
equivalent. For instance, if the buyer used a standard
conventional loan to finance the purchase of the home, the
financing is cash equivalent and the price paid accurately
represents the market value of the property. On the other
hand, if the seller helped the buyer qualify for institutional
financing, the sales price does not indicate what a standard
or cash equivalent buyer would have paid.

ExampLE: The buyer’s lender is charging $10,000 in
discount points. The seller is going to pay the points to
help the buyer qualify for the loan. The purchase price
the buyer has agreed to pay is about $10,000 more than
he would otherwise have paid, to compensate the seller
for paying the points. Thus, the sales price is higherthan
what a standard or cash equivalent buyer would pay.

Seller financing—when a seller provides all of the
financing for the transaction, or secondary financing to
supplement a standard loan—often is not cash equivalent.
For example, the buyer might benefit from a below-market
interest rate, a small downpayment, or no loan fees. The
seller offers this advantageous financing as an inducement,
in order to get a higher selling price than a cash equivalent
buyer would pay. However (in contrast to the very simple
example given above), it’s often difficult to estimate
how much the terms of the seller financing affected the
price. The same is true for institutional financing with
nonstandard terms or features.

Because of these complexities, you should generally
stick to standard lender-financed transactions or all-cash
transactions when choosing comparables.

5. Conditions of sale. This factor concerns the motivations
of the buyer and seller in a particular transaction. A
sale can be used as a comparable only if it took place
under normal market conditions: it was an arm’s length
transaction (between unrelated parties), neither party
was acting under unusual pressure, and both parties
acted prudently and knowledgeably and in their own best
interests.

ExampLE: Morgan has been transferred to another city,
and she’s due to begin her new job in four weeks. Her
employer is paying for her moving expenses and has
also offered to make up the difference between the
market value of her house and any reasonable offer
thatis made in the first three weeks. Morgan can accept
a low offer just to make a quick sale, since she won’t
personally lose any money on the transaction. This seller
is not typically motivated, so this transaction should not
be used as a comparable.

If a sale didn’t take place under normal conditions, the
price paid doesn'’t indicate market value. For example,
homes that are in foreclosure (or on the verge of it)
often sell for less than their market value because
the sellers are under pressure to sell quickly. You can
typically eliminate foreclosure properties from your CMA
by limiting your search for comparables to standard
transactions. The MLS database won’t necessarily
include information about other conditions of sale, such
as whether a sale was an arm’s length transaction;
however, whenever you see a property that’s similar
to the other proposed comparables yet has an oddly
high or low price, it's a good bet that the conditions of
sale weren’t normal. It's best to avoid properties with
outlier prices whether you know the reason for the price
differential or not.

Search Criteria. With those basic requirements for
comparables in mind, let’s discuss the search criteria for your
CMA. Search criteria determine which properties fromthe MLS
database will appear in your search results. You’ll typically
specify the criteria for a few of the most important elements
and use the software’s default settings for the rest.

Transaction Status. One of the criteria you’ll specify is the
types of transactions you want included in the search results.
As we said, comparables used in CMAs can be a combination
of completed sales, pending sales, current listings, and expired
listings. Sales prices are generally the best indicators of market
value; listing prices tend to be somewhat higher than the prices
properties actually sell for, to provide room for negotiation. Even
S0, it’s a good idea to include some current listings in a CMA,
because those are homes the subject property will be competing
against. Listings that recently expired without a sale are also
useful, since their prices show what buyers were unwilling to
pay for a comparable property, which indicates an upper limit
for a suitable price range for the subject property.

Date Range. Asyou’veseen, only recent transactions are good
indicators of current market value. CMA software typically
limits searches to the past year by default, but in most cases a
shorter time window, such as six months or three months, should
be used. The appropriate time frame depends on how busy and
how volatile the market has been. A shorter period is especially
advisable if prices have been rising or falling rapidly. However,
if your search generates too few matches, it may be necessary
to specify a longer date range and try again.
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Size, Bedrooms, and Bathrooms. Of course, the physical
characteristics that have the greatest impact on value (square
footage, number of bedrooms, and number of bathrooms) are
key search criteria. But your search doesn’thave to be limited to
properties that match the seller’s property exactly; the software
will generally allow you to specify a range of values instead
of a single number. For example, if the seller’s house is 2,200
square feet, you might ask for potential comparables that are
between 2,000 and 2,500 square feet. Another example: if the
seller’s house has three bedrooms, you would almost always
limit your search to comparables with three bedrooms; but with
much larger homes, the exact number of bedrooms might be
less critical and you could specify a range.

Geographic Scope. Since location affects value as much or
more than any other factor, one of the most important parameters
you’ll set is the geographical scope of the search. You can do
this by specifying the name of the seller’s neighborhood or
subdivision, but most software also offers a map tool for this
purpose. It shows you the location of the seller’s property on the
map and allows you to draw a circle of any size around it; only
potential comparables located within that circle (and matching
your other search criteria) will show up in your search results.

Other Features. In addition to transaction types, date range,
square footage, bedrooms, bathrooms, and location, CMA
software typically allows you to set many other criteria for
your search, including various specific property features. For
example, if the seller’s property has a swimming pool and a
three-car garage, you might limit your search to comparables
with a swimming pool and either a two- or a three-car garage.
Typically you can also specify features such as house style, air
conditioning, and so on.

Whether it’s worthwhile to add these kinds of limits to your
search depends on the circumstances. The essential consideration
is whether a particular item is likely to have a significant effect
on market value. Another consideration is how many matches
your initial search turns up. If the software generates a long list
of potential comparables, you might use additional features to
narrow down your choices.

How Many Comparables? Three completed sales has
traditionally been the minimum number of comparables for a
residential appraisal, and that’s a good rule of thumb for CMAs
too. Before the advent of CMA software, it was customary to
use three sales, three current listings, and three expired listings
as comparables, and that’s still a common practice. But with
the number-crunching power of software, you may want to
use quite a few more comparables, if available. Remember,
though, that including more comparables in a CMA report
isn’t always better. You want to provide the seller with enough
information to make a good pricing decision, but not so much
that it’s confusing.
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Price Adjustment

Once you’ve selected the best comparables available, the CMA
software generates a price range for the seller’s property, such
as “between $354,000 and $395,800.” The software usually
also pinpoints a particular price within this range as the price
the property is most likely to sell for. (A sample CMA summary
page is shown in Figure 4.1.)

Looking at the price range and price suggested by the software,
you must make a judgment call. Are these figures ones that you
can pass along directly to the seller, or do they need downward
or upward adjustment?

When Adjustment is Necessary. Deciding whether
an adjustment is needed requires evaluating the comparable
properties again. Solid comparables (ones that strongly resemble
the subject property) indicate that you should leave the price
range and price alone; that’s the most common situation in a
market with a reasonable number of recently sold properties. In
asparse market, though, the comps may be weak and adjustment
is probably necessary. Adjustment also is likely to be needed if
the seller’s property is unique in some way.

Keep in mind that you’re only interested in significant
differences between the comparables and the seller’s property.
No comparable will be an exact match (except perhaps in new
housing developments), and small differences can safely be
ignored.

In most cases, the comparables will already match the seller’s
property in number of bedrooms and bathrooms, and be similar
in size, so you usually won’t need to worry about adjustments
for these basic factors. Unusual features such as outstanding
landscaping or extensive custom cabinetry might call for
adjustment. Also, it’s unlikely that the software accounts for
differences between the subject property and the comparables
that are more subjective, such as curb appeal, layout, and
condition. If your seller’s property is significantly better or
worse than the comps in one or more of these ways, then some
kind of adjustment is probably called for.

An adjustment may also be needed if the market is very active
or prices are rapidly rising or falling. If the comps are more than
a couple of months old in such a market, your recommendation
to the seller should take that into account.

Making Adjustments. Let’s briefly discuss the “how-to” of
price adjustment. It will help to first describe how this step is
handled in the sales comparison approach to value, the appraisal
method that competitive market analysis was originally based on.

Inasales comparison appraisal, as ina CMA, each comparable’s
price helps indicate the subject property’s value. If there are
significant differences between a particular comparable and the
subject property, the appraiser takes each difference into account
by adjusting the price of the comparable upward or downward.
If done correctly, the result shows what the comparable would
have sold for if it matched the subject property more closely.
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Fig. 4.1 Competitive Market Analysis Summary Page

Executive Summary: 458 Maple St. Jeffersville, ST

House Value Rental Value
$322,500 Probable Value $2,800

$238/sq. ft. $2.07/sq. ft.

$297,000 - $347,000 $2,630 - $2,980

$220/sq. ft. - $257 /sq. ft. $1.94/sq. ft. - $2.20/sq. ft.
Subject Attributes

PROPERTY TYPE OWNER OCCUPIED BEDROOMS  BATHS GLA LOTSIZE YEARBUILT CONDITION
Single Family Detached No 3 2 1,350 12,000 2011 Excellent

COMMENTS: Centrally located, convenient to business center and public transportation. No basement.
Market is very competitive.

Recent Similar Sales

Similarity | Distance Address Sale Price Sale Date Age | Beds | Baths GLA Site
1. High 0.12 mi. 291 Maple St. $320,000 1 mo. ago 8yrs |3 1 1,250 12,000
2. High 0.96 mi. 175 Main St. $318,000 2 mo. ago 12yrs | 3 2 1,350 11,000
3. High 0.64 mi. 389 5th Ave. S $323,000 2 mo. ago 10yrs | 3 2 1,420 12,000
4. High 0.47 mi. | 995 Merrit St. $314,000 2 mo. ago 5yrs |2 2 1,415 11,500
5. High 0.66 mi. 453 9th Ave. $295,000 3 mo. ago 13yrs | 3 2 1,300 13,000
6. High 1.0 mi. 620 Broadwater $351,000 3 mo. ago 8yrs |4 2 1,550 11,000
7. High 1.01 mi. 1208 Lunenberg $333,500 3 mo. ago 15yrs | 3 1 1,450 12,000
8. High 1.02 mi. 1113 11th Ave. $340,000 4 mo. ago 18yrs | 4 2 1,500 13,500
9. | High 0.68 mi. | 550 Sullivan St. $311,000 4 mo. ago 11yrs |3 2 1,200 12,500
10. | High 0.28 mi. 412 Cobb St. $298,000 4 mo. ago 9yrs |3 2 1,300 11,500

Active Listings

Similarity | Distance Address List Price | ListDate | Age | Beds | Baths | GLA | Site |Days on Market

1. | High 0.43 mi. | 256 Oak St. $315,400 |Omo.ago |10yrs |3 2 1,270 | 11,200 10
2. High 0.24 mi. | 1156 Larch St. $312,000 |1 mo.ago |6yrs |3 1 1,400 | 12,000 35
3. | High 0.25 mi. | 1052 8th Ave. $305,250 [2mo.ago |7yrs |3 2 1,300 | 11,200 55
4. | High 0.37 mi. | 721 Bingham St. | $345,000 3 mo.ago |13yrs |3 2 1,200 | 12,000 80
5. | High 0.42 mi. [ 315 Union St. $350,000 |11 mo.ago |13 yrs |3 2 1,350 | 12,500 320
6. | Moderate |0.40 mi. |808 2nd Ave. $339,500 |3mo.ago |12yrs |3 1 1,400 | 13,000 80
7. Moderate | 1.03 mi. 1220 Harvey St. | $347,500 |3 mo.ago |9yrs |3 2 1,400 | 12,000 100
8. |Low 0.95mi. | 1503 Cottle St. | $389,000 [2mo.ago |11yrs |4 2 1,500 | 14,500 45
9. |Low 1.26 mi. | 111 View Pl $472,000 [2mo.ago |14yrs |4 3 1,900 | 14,000 50
10. | Low 0.88 mi. | 303 9th Ave. $415,000 |3mo.ago |14yrs |4 2 1,650 | 13,000 90

Expired Listings

Similarity | Distance Address List Price | ListDate | Age | Beds | Baths | GLA | Site |Days on Market
1. | High 0.5 mi. 2782 Cherry Ln. | $333,600 [9mo.ago |6yrs |2 2 1,150 | 12,000 120
2. | High 0.66 mi. | 10012 7th Ave. |$338,800 [7mo.ago |4yrs |3 2 1,300 | 11,200 95
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ExampLE: Suppose one of the comparables sold for
$525,000. It's very similar to the subject property (the
seller’'s house), except that the comparable has a
three-car garage and the subject property has a two-
car garage. For the valuation of the subject property
to reflect this difference, it's necessary to adjust the
comparable’s price downward. Let's suppose that
market analysis or experience suggests that the value
of a third garage space is approximately $15,000 in
this neighborhood. So the appraiser subtracts $15,000
from the comparable’s price: $525,000 — $15,000 =
$510,000. In theory, if the comparable had only two
garage spaces (like the subject property has), it would
have sold for $510,000, not $525,000.

If the situation were reversed, and the comparable
had one less garage space than the subject property,
the appraiser would adjust the comparable’s price
upwards by the value of the extra space.

Using this technique, a comparable that varies in some particular
way from the subject property (but is otherwise similar) can
still provide a useful indication of the subject property’s value.

Real estate agents preparing CMAs by hand used to go through
this adjustment process, and agents can still make the same
kinds of up or down adjustments to the price of each comparable
using their CMA software. However, in a typical market agents
often don’t do that—if only because they lack the training to
put accurate dollar values on particular features. Instead, if the
seller’s property is noticeably better or worse than the comps
overall, they simply adjust the software’s recommended listing
price (or price range) up or down by a certain amount based on
their feel for the market.

How does a less experienced agent know how much of a price
adjustment is appropriate for a particular CMA? Talking to more
seasoned brokers in your office is the basic resource. In some
firms, developing a listing price recommendation is ajoint effort.

Fig. 4.2 Steps in PREPARING a CMA

*  GATHER INFORMATION ABOUT THE NEIGHBORHOOD
AND THE PROPERTY

* USE CMA SOFTWARE TO GENERATE A LIST OF
POTENTIAL COMPARABLES

* COMPARE EACH COMPARABLE PROPERTY TO THE
SELLER’S PROPERTY AND CHOOSE THE BEST COMPS

* GENERATE A PRICE RANGE ESTIMATE BASED ON
THE MAIN FACTORS (SQUARE FOOTAGE, BEDROOMS,
BATHROOMS, NEIGHBORHOOD)

* |F NECESSARY, ADJUST THE PRICE RANGE BASED
ON OTHER FACTORS (PROPERTY CONDITION, CURB
APPEAL, LAYOUT, MARKET CONDITIONS)
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Presenting a CMA

The final step in a CMA is presenting your results to the seller,
your prospective client. CMA software lets you generate a
detailed, professional-looking report for the seller that can be
printed out or shared electronically. Photos of the comps are
featured, the price range estimate is explained, and various
charts and graphs give the seller a context for understanding
the pricing recommendation. A map shows the proximity of
the comparables to the seller’s property. The agent can tailor
the report’s contents to meet a particular seller’s needs. We’ll
examine the presentation in more detail in the next chapter.

The Problem of a
Low Appraisal

In spite of your best efforts to help sellers choose a listing price
based on the market value of their home, you’re likely to run
into the problem of a low appraisal from time to time.

A low appraisal is an appraiser’s estimate of value that is
significantly lower than the price a seller and a buyer have
agreed on. They’ve entered into a purchase and sale agreement
at a sales price that both parties are pleased with. But when
the property is formally appraised for the buyer’s lender, the
appraiser concludes that the property is not worth as much as
the buyer has agreed to pay.

A low appraisal puts most financed sales in jeopardy. If the
transaction is contingent on financing, the contingency often
states that the buyer doesn’t have to complete the sale if the
appraised value turns out to be less than the agreed price. Even
when a buyer would like to go ahead with the purchase in spite
of the low appraisal, she may not be able to afford to do so. The
purchase loan is based on the sales price or the appraised value,
whichever is less, so in many cases a low appraisal means a
smaller loan—and a bigger downpayment.

ExamPLE:

1. Buyer is prepared to make a 10% downpayment
and obtain a 90% loan.

2. Sales price is $210,000.
3. Appraisal is issued at $200,000.
4. Maximum loan amount is 90% of $200,000.

$200,000 Appraised value
x  90% Loan-to-value ratio
$180,000 Maximum loan amount

Because of the low appraisal ($10,000 less than the
sales price), the loan amount is limited to $180,000.
The buyer expected to make a $21,000 downpayment
($210,000 sales price x 90% = $189,000 loan).
But the buyer would now have to make a $30,000
downpayment ($210,000 — $180,000 loan = $30,000)
to pay the $210,000 price.
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The easy solution to the problem of a low appraisal is for the
seller to lower the sales price to the appraised value. But the
seller may not be willing to do this; once a seller has become
accustomed to a certain sales price, he’ll usually be reluctant
to give it up.

Sometimes the buyer and seller will agree to acompromise price
between the appraised value and the original sales price. More
often, this solution runs up against both the seller’s reluctance
to lower the price and the buyer’s reluctance (or inability) to
pay any more than the appraised value.

Because of these problems, when there’s a significant gap
between the sales price and the appraised value, the most likely
result is termination of the sale. It’s the real estate agent’s job
to help the parties avoid this outcome whenever possible.

In some cases, the agent should ask the lender to reconsider the
appraised value in the hope that it will be increased to a figure
more acceptable to the buyer and seller. This is called a request
for reconsideration of value.

Request for Reconsideration of Value

Althoughappraisers try to be objective, subjective considerations
areapartofevery appraisal. Inthe end the appraiser’s conclusions
are only an opinion of value. When you get a low appraisal
and you genuinely believe the appraiser is mistaken, you can
appeal the appraisal by submitting a request for reconsideration
of value to the lender. It’s rare, but the request may lead to a
new, higher valuation, possibly to the figure the buyer and seller
originally agreed on.

If the home has undergone remodeling or has features that the
appraiser might have missed, these should be pointed out in
the request.

Evaluating aLow Appraisal. The sooner you find outabout
a low appraisal, the better. After the appraiser has inspected the
seller’s property, ask arepresentative of the lender (for example,
the loan officer) to call you with the results of the appraisal as
soon as they are received. Don’t try to get the results directly
from the appraiser; she has a fiduciary relationship with the
lender and is not allowed to divulge information about the
appraisal to others without the lender’s permission.

Ifthe appraisal comes in low, ask the loan officer for the following
information:

1. the final value estimate,
2. the value indicated by the sales comparison method, and
3. the addresses of the comparables the appraiser used.

This is the essential information, because the sales comparison
analysis is the heart of a residential appraisal, the part that the
appraiser really relies on when estimating market value.

Evaluate the appraiser’s comparables and update your
competitive market analysis. Then decide if a request for
reconsideration of value is a realistic option. You will have to
support your request with at least three comparable sales (not
listings) that indicate a higher value estimate is in order.

If you’re going to convince the lender that your comparables
are more reliable than the appraiser’s, yours must be more like
the subject property than the appraiser’s are.

Ifyoubelieve the lender may grantarequest for reconsideration,
your next step is to prepare the request and a cover letter.

Preparing a Reconsideration Request. Some lenders
have their own form for requests for reconsideration of value.
If so, you should use their form (in fact, you may be required
to). Otherwise, you can prepare your own; your brokerage likely
has software for preparing these requests.

Write a cover letter making your request and attach your
competitive market analysis to it. The cover letter should be
simple and very polite; do not criticize the appraiser.

Keep in mind that federal and state law prohibits anyone with
an interest in a real estate transaction from inappropriately
influencing the appraiser. The law prohibits a licensee from
(among other things) providing an appraiser with an anticipated
value, conditioning the payment of the appraiser’s fee on the
appraisal result, or otherwise encouraging a specific outcome.
Violation of this law is grounds for disciplinary action. However,
the law specifically permits asking an appraiser to:

1. consider additional information about the property,
2. provide further detail or explanation for the appraiser’s
conclusion, or

3. correct any factual errors in the appraisal report.

Response to Request. Upon receiving a request for
reconsideration of value, the lender usually relays the additional
comparables to the appraiser and asks the appraiser whether
this information affects the final value estimate. The appraiser
isn’t likely to find the new information persuasive, but if she
does, she may issue a revised appraisal report.
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Chapter Summary

L.
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It is the seller’s responsibility to establish a listing price.
However, your sellers will rely on you for advice about
listing prices. Your advice will usually take the form of a
competitive market analysis, which presents information
about similar properties that are currently for sale or that
have sold recently in the seller’s neighborhood.

While there are many different types of value, you will be
most concerned with market value, which should be the
basis for the seller’s listing price. Market value is the most
probable price that a property should bring in under normal
market conditions. (Remember to distinguish value from
price and cost. Price is what a buyer actually paid for a
property, and cost is what was paid to purchase a property
and build an improvement on it.)

When you estimate the value of a seller’s property, your first
step is to collect and study information about the property.
As you study the house itself, you should pay particular
attention to its design and layout. Once you have a clear
picture of all the features, amenities, and drawbacks of the
seller’s property, you can choose your comparables.

Comparables are properties in the seller’s neighborhood
(or a similar neighborhood) that are similar to the seller’s
property and that are currently for sale or have sold
recently. Your CMA software will present a list of possible
comparables for you to choose from. Once you select these,
the software generates a suggested price range that you can
adjust if necessary. The software also generates a report to
give the seller as part of your presentation.

A low appraisal is one that concludes the property is worth
less than the buyer has agreed to pay for it. If the sale is
contingent on financing, the buyer won’t be required to
complete it. If it’s clear the appraiser did not choose the
best comparables, appealing a low appraisal by submitting
a request for reconsideration of value to the lender may be
worthwhile.
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Chapter Quiz

1. An appraisal is: 7. Which of the following is an example of “normal

the same as a competitive market analysis
the same as a broker price opinion

a more casual estimate of value than a CMA
a more rigorous estimate of value than a CMA

a0 oo

2. A competitive market analysis (CMA) is an

effective way to estimate value because:

a. aninformed buyer acting free of pressure will not
pay more for a property than she could pay for
another property that is equally desirable

b. a buyer will never pay more than market value
for a property

c. it takes more neighborhoods into account when
evaluating the property

d. theincome method of appraisalis the mostreliable
way to value residential property

3. Whichofthe followingis true about neighborhood

characteristics?

a. Theboundaries are defined by the county planning
board

b. Neighborhood characteristics set the upper limit
of value for the properties located there

c. Neighborhood characteristics do not affect the
value of vacant lots located there

d. A neighborhood’s effect on property values is
determined by the most expensive properties
located there

. What kind of topography is considered most
desirable for a residential neighborhood?

a. Level

b. Sloping

c. Gently subsiding
d. Mildly rolling

. A bathroom with a wash basin and toilet, but no

shower or tub, is a:

a. half bath

b. three-quarter bath

c. full bath

d. design deficiency
. Which of the following is a common design
deficiency?

a. More bathrooms than bedrooms

b. Bedrooms not separated by bathroom or closets
c. Bedrooms not visible from living room

d. Kitchen too close to garage

market conditions”?
a. The seller of the property is the buyer’s uncle, but
both the buyer and the seller are being advised
by attorneys

b. The seller of the property is the buyer’s aunt, but
the buyerandthe seller are represented by agents
working for different firms

c. The seller is relocating to take a new job, so she
lets her employer take care of selling the house
for her

d. The seller finds a buyer after the property has
been on the market for two months and the buyer
has been looking in this area for some time

. Which of the following elements might make it

necessary to adjustthe listing price recommended
by the CMA software?

a. Seller’s property has poor layout
b. Value in use

c. Cost

d. Calm market

. Your CMA software suggests a listing price

range with an expected sale price based on
five comparables you viewed in person. The
comparables were all in good condition. However,
your seller has lived in his house for more than 30
years and has not kept the property maintained
at all. Which statement concerning the CMA price
recommendation makes the best sense when
discussing the CMA during alisting presentation?
a. Computeranalysisis very accurate and takes into
account all relevant factors, so we should use the
suggested price range as is
b. The MLS prohibits changing the price range
recommended by CMA software

c. The CMA software can’t look inside your house
and doesn’tevaluate factors like condition, layout,
and views; given the condition of your house, it
might be wise to shift the asking price downward

d. We needto bring this house up to tip-top condition
before putting it on the market or it won’t sell at
all

10. To have the best chance of succeeding with a

request for reconsideration of value, you should
use:

a. exactly the same comparables as the appraiser
b. the income approach to value

c. only currently listed properties as comparables
d

. comparable sales that are more like the subject
property than the appraiser’s comparables
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Introduction

To be successful, a real estate agent must list properties, find
buyers for properties, or both. Finding a seller or finding a buyer
is the main way to earn a commission. Therefore, listing and
selling practices are the lifeblood of a real estate career. This
chapter reviews the basic steps of listing a property, and the
basic steps of finding a buyer for a property. It also covers the
ways in which an assistant, licensed or unlicensed, can help an
agent with listing and selling practices.

Listing Practices

Alisting agent’s job involves more than just completing a listing
agreement and waiting for a buyer to come along. Once you
have entered into a listing agreement with the seller, you’ll
need to continue to service the listing. This includes preparing
the property, marketing the property, and communicating
with the sellers about the work you’re doing and the progress
you’re making.

Prospecting for Listings

Agents should be familiar with a number of listing sources and
activities that can generate listings. These include:

» farming,

+ cold calling,

» expired listings,

+ for sale by owners,
o referrals, and

+ social media.

Of course, agents can also generate listings by advertising
their services online, in print publications, or in other media.
In connection with all of these activities, keep in mind that
the license law requires that advertising be truthful and not
misleading. Italso imposes disclosure requirements on licensees.

Farming. Farming involves choosing a neighborhood where
you’ll concentrate your marketing activities, in order to become
well known in that area.

Example: Marty Thompson is a new real estate
agent. He needs to generate some listings, so he
decides to “farm” an area. He decides that the area he
knows best is his own neighborhood—a development
containing about 250 homes. He starts out by
joining a local neighborhood social network, making
regular contributions to discussions of interest to the
community. He sends an introductory letter to every
home, introducing himself and describing the services
he offers. He follows up the letter with a personal visit,
leaving a refrigerator magnet or office accessory with
his name, website, email address, and phone number
at each home. Periodically, Marty sends a newsletter
to every home in the neighborhood; it contains
neighborhood news as well as information on local
property values and market trends.
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Example (cont):
He holds a barbecue in the summer and delivers
cards to each home during the winter holidays. Soon,
whenever neighborhood residents think about listing
their homes, they immediately think of their neighbor,
Marty Thompson.

By farming an area effectively and consistently, an agent can
reasonably expect a constant supply of listings.

Traditionally, many agents chose their “farm” based on three
factors. The first is diversity—diversity of floor plans, square
footage, exteriors, amenities, and home values. Diversity
guarantees that a variety of buyers will be attracted to the area.
The second factor is affinity. An agent will be more successful
ifthey choose an area that feels comfortable. An agent should be
enthusiastic about their “farm.” The third factor is turnover. A
neighborhood thatis too stable will not offer many opportunities
for listings. On the other hand, an area with a lot of recent
turnover may be ready for a dry spell. An area with a steady
stream of new listings is ideal.

Licensees now have a sophisticated array of online tools to
help them choose an area to farm. These tools let you compare
proposed farm areas based on factors such as average sales
price, competition, turnover rate, and estimated farming costs.

Farming works well for many agents. Other agents, however,
are uncomfortable with farming and prefer to use other methods
to generate listings.

Cold Calls. Some agents use cold calling—contacting people
with whom they do not already have an established business
relationship—as part of their listing generation strategy. This
involves phoning homeowners and asking if they are interested
in selling their homes or if they know someone who is. The
homeowners may be chosen randomly or through a systematic
plan (such as contacting all of the homeowners in a particular
area, or calling everyone on a purchased list of leads).

Cold calling is described as a “numbers game,” since it works
only if the agent is willing to make many, many calls. One
hundred calls might generate only one listing appointment.
Many agents feel that cold calls are a waste of time, or (as with
farming) they’re uncomfortable with the process. However, there
are agents who find cold calling worthwhile. Some brokerages
designate certain licensees (often entry-level agents) to make
initial contact and pass along successful lead information
to a managing broker or team leader. Customer relationship
management (CRM) software can assist in identifying leads
and keeping track of attempts, responses, and follow-up.

In addition to (or instead of) direct voice calls, agents may use
texting to contact potential sellers. Some marketers say texting
garners a higher response rate than calling because the recipient
can respond at her convenience.

An agent making cold calls or sending texts may not think
of himself as a telemarketer, but he is bound by some of the
same laws as other telemarketers. The Telephone Consumer
Protection Act prohibits cold calls or texts to a mobile number
using an auto-dialer; any cold calls or texts must be dialed or
sent individually. Cold calls to residential land lines may not
use pre-recorded messages.



Sales Techniques and Practices

In addition, an agent may not contact individuals who have
registered with the Do Not Call registry maintained by the
Federal Trade Commission. It is the agent’s responsibility
to check the registry, which is available online. Even when
contacting persons not on the registry, an agent may not block
Caller ID, may not call outside permissible calling hours, and
must always honor requests not to be contacted again.

Expired Listings. Real estate agents often keep an eye
on listings that are about to expire. Expired listings can be
opportunities in disguise. There are many reasons why a listing
mightnot have sold: it was not marketed properly, minor repairs
should have been made that were not, or the price was not
reduced when it should have been. If so, a fresh approach may
generate both the listing and a quick sale. (If the listing did not
sell because the owners weren’t motivated, however, there is
probably little that another agent can do to move the property.)

After a listing has expired, the new agent can approach the
homeowners and see if they are interested in relisting their
property. Note that these sellers may be wary of signing
another listing agreement because they have just had a negative
experience with a real estate agent.

Agents must never try to convince sellers to terminate an
existing listing so that the seller can switch to another agent.
Agents should also exercise extreme caution when discussing
a previous agent’s actions. Criticizing another agent’s selling
efforts is unprofessional. Instead, agents should focus on what
they can do for their clients.

For Sale by Owners. Another way to obtain listingsis to call
sellers who are trying to sell their homes on their own. Calling
“for sale by owners” (FSBOs) can be very effective, as these
homeowners have already decided to sell their homes. All the
agent needs to do is convince the owner that the agent can do
a better job selling the home, in a shorter period of time, and
for a higher sales price with a greater net return.

Agents keep track of FSBOs by noting “For Sale” signs and
reviewing listings on “by owner” online listing platforms. Some
agents will contact the seller of any FSBO, while others have
a more systematic method, such as only pursuing those in a
certain price range or with a certain minimum number of days
already on the market.

Agents approach FSBOs in a variety of different ways. One
approachinvolves sending several letters to the homeowner that
include helpful advice on selling ahome. Another approachis to
deliver free “service packages” to FSBOs. These packages may
include articles, checklists, or other more extensive information
about selling a home, and perhaps a preliminary CMA. Some
agents may simply phone for an appointment or knock on the
door. The key to any approach is to convince the homeowner
that selling real estate is a complicated business that an agent
can do better and faster.

Evenanagent who ordinarily steers clear of FSBOs may consider
one if she has a particular buyer in mind. In that situation, the
agent can contact the FSBO seller and ask for a one-party listing.
A one-party listing is a listing agreement that is valid only in
regard to one particular buyer.

FSBO sellers may be initially skeptical of agents who request
one-party listings; they may not believe the agent actually has
a particular buyer in mind. However, they will often agree to a
one-party listing if they are convinced that there is a legitimate
prospect.

Referrals. Perhaps the most effective way to get listings is
through referrals. Referrals may come from other real estate or
finance professionals, such as attorneys, accountants, mortgage
brokers, or escrow officers; these people are often willing to
recommend prospects to areal estate agent, with the hope that the
agent will return the favor by referring clients who might need
their services. Referrals may also come from satisfied clients
or customers in the form of repeat business or word-of-mouth.

Seeking referrals is really no different from the sort of
networking any job-seeker uses. The first step is for an agent
to contact friends, family, professionals whose services he
uses, and other people in the community, and inform them of
the services the agent provides.

It may be particularly helpful for an agent to cultivate the
friendship of influential persons in his neighborhood or
community. These centers of influence can be a fruitful source
of referrals, since they tend to have many acquaintances, some
of whom might need an agent’s services. When thinking of
centers of influence, people often think of professionals such
as attorneys, accountants, or public officials, but they can just
as easily be store owners, bartenders, hairstylists, or anyone
who interacts with a wide variety of people.

A key source for meeting centers of influence and other useful
contacts is local community service groups. Many of the
most successful agents build their referral networks through
membership in groups such as the PTA, the Chamber of
Commerce, religious organizations, political organizations, or
fraternal groups. An agent should aim for deeper involvement in
only one or two organizations, rather than superficial involvement
in a larger number of groups. An agent’s main focus, at first,
should be on the group’s purpose rather than aggressively
seeking referrals; the referrals will come naturally as the agent
becomes more deeply involved in the community.

An agent can also use online referral services (generally for a
fee). With one service, for example, sellers enter their property
information and then receive listing proposals from competing
agents. Buyers may also be able to find an agent through the
website. For example, Zillow has one of the most prominent
referral services, providing real estate agents with online leads
for both sellers and buyers.

Regardless of what referral methods an agent uses, she should
maintain a file of potential clients, preferably using a contact
management database. These programs can generate either mass
or personalized mailings and also remind the agent when it is
time to write, text, or call in order to maintain steady contact.

Social Media. For many agents, the most important lead-
generation activity is building and maintaining a social media
presence on sites such as Facebook, Instagram, Twitter, and
LinkedIn. Neighborhood networks such as Nextdoor can also
be quite useful.

81



Washington Real Estate Practices

Social media platforms allow agents to connect with large
audiences fairly quickly and easily. They also offer agents a
chance to showcase their professional expertise and highlight
recent successes.

Social media marketing can be relatively inexpensive or even
free; many agents forgo paid advertising entirely. Other agents
opt to dedicate marketing dollars to Facebook ads, promoted
tweets, sponsored Instagram posts, and so forth. Either way, an
agent must be thoughtful in her efforts to develop and leverage
her online presence. In addition to posting real estate-related
content, many agents choose to share at least some personal
content and work to engage with followers in other ways.

Listing Presentations

Onceyou’veidentified a prospective seller, alisting presentation
is almost always necessary to convince the owner to list the
property with you. Many sellers “shop around” for a real estate
agentby asking two or three agents to make listing presentations.
(Such competition is built in if a seller uses an online referral
platformto get competing proposals.) This allows sellers to judge
the strengths and weaknesses of different agents before making
a final choice, so it’s essential to come across as professional
and well prepared during your presentations.

Even ifan owner needs no convincing and is ready to list, most
agents use a listing presentation as an opportunity to discuss
pricing. It’s important to ensure that the owner is willing to put
the property on the market at a competitive price.

Before the Presentation. As soon as an agent has an
appointment to make a listing presentation, he should begin
preparing for it. He should complete a variety of tasks prior to
the appointment, including:

+ researching the property,
 visiting the property,
» completing a competitive market analysis, and

+ preparing a marketing plan.

Research the Property. The agent should gather basic
information about the property, including the legal description,
a plat map, tax information, and ownership information. This
information often can be obtained from the MLS or a title
company. Property information sites (such as Zillow) can be a
good starting point, but the information gleaned there should
be verified by checking the original source.

Visit the Property. The agent should ask the owner if he can
stop by to inspect the property prior to the listing appointment.
During this visit, the agent counts and measures rooms, notes
any special features (such as a gourmet kitchen or a dazzling
view), and gets a general impression of the soundness of the
construction. The agent also drives through the neighborhood
to get a general feel for the area. Are neighboring homes well-
kept? Are there nearby parks? How close are the schools?

Complete a Competitive Market Analysis. Once the agent
has become familiar with the home and the neighborhood, it’s
time to pepare the competitive market analysis.
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As you will recall from Chapter 4, a CMA is a comparison
of the prices of homes that are similar in location, size, style,
condition, and amenities to the subject property. The purpose
of a CMA is to help the seller set a realistic listing price; it is
only by comparing the prices of similar homes that the seller
can establish a reasonable price for their own home.

Marketing Plan. The agent should be prepared to discuss all
the different ways she plans to promote the seller’s property
to prospective buyers. Most marketing plans will include a
combination of traditional marketing practices (such as MLS
listings and “For Sale” signs), as well as newer marketing
practices (such as online advertising and virtual home tours).

Listing Appointment. The agent should arrive at the
seller’s home armed with the CMA, a complete marketing
plan, a listing agreement ready for signature, an agency law
pamphlet, and information about the agent and the agent’s firm.
These items will help the agent explain the listing process to
the seller and help the seller set a listing price. But the listing
presentation is more than just an exchange of information; it
is also the best opportunity the agent has to gain the seller’s
confidence and build rapport with the seller.

Present the CMA. A major benefit of a real estate agent’s
services is her ability to help establish a realistic listing price.
The seller is probably more interested in hearing the agent’s
opinion of the value of the seller’s home than any other piece
of information.

All the information that was gathered and analyzed for the CMA
should be presented to the seller, along with an explanation ofhow
thatinformation helps determine market value. ACMA enables the
agent to present the information in an orderly, easily understood
manner. Plus, a CMA makes it clear that the agent’s suggested
listing price is based on facts, not merely personal opinion.

When the agent discusses value, it is best to focus on objective
criteria: size, number of rooms, age, location, and terms of sale.
This way, the seller (and the agent) won’t get sidetracked with
subjective issues, such as the fact that it took three years to
complete the fancy deck.

Agents often present three figures to the seller. The first figure
is the general price range. The second figure is a suggested
listing price, which is typically higher than the estimated selling
price, to leave room for negotiation. The third figure is what the
agent believes the property will actually sell for—the estimated
selling price. The estimated selling price should be close to the
property’s market value.

During the discussion of listing prices, the agent should
emphasize that it is the seller, not the agent, who will ultimately
decide the listing price. The agent can offer opinions and advice,
but it is the seller who must set the price.

Many owners expect to receive more for their property
than it is worth because of market misinformation, inflated
expectations of value, or the owner’s personal attachment to
the property. The information presented in the CMA can correct
any misconceptions the seller has regarding current market
conditions in his neighborhood, and force a more realistic
approach to pricing.
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Fig. 5.1 Listing Presentations

WHAT TO BRING TO YOUR LISTING

PRESENTATION
* COMPETITIVE MARKET ANALYSIS
* MARKETING PLAN
e LISTING AGREEMENT
¢ AGENCY LAW PAMPHLET
* SELLER’S NET SHEET(S)
* INFORMATION ABOUT THE AGENT AND THE FIRM

Present Marketing Plan. Describing the marketing tools that
will be used to find buyers is a key part of a listing presentation.
The agent should provide examples or demonstrations when
possible. For instance, if the agent will include a virtual tour in
the listing, she should show the seller a tour that she recently
made or, better yet, a quick demonstration using sample footage
of the seller’s home. The agent should explain each step in the
marketing process, so the seller will know what to expect. For
instance, the agent might explain to the seller that open houses
rarely generate a buyer for the home, but they do provide valuable
feedback as to pricing and presentation.

Provide Background Information. Sellers want to know
something about the agent making the presentation and the firm
the agent works for. The agent should discuss the success rate
of his firm, its membership in the multiple listing service, and
how the MLS operates. Information about the agent’s career is
alsoimportant, including number of years of experience, current
sales statistics, any professional awards or achievements, and
any special certifications.

Listing Agreement. The agent should review the listing
agreement with the seller. This includes going over the
agreement’s basic terms and answering any questions the seller
has. It’s a good idea to leave a copy of the form with the seller
foracloserreading. (Of course, if the seller signs the agreement,
the license law requires leaving a copy. Listing agreements are
discussed in Chapter 2.)

Agency Law Pamphlet. If the seller decides to sign a
listing agreement, the agent must provide the seller with a copy
of the pamphlet that explains the provisions of Washington’s
Real Estate Brokerage Relationships Act (see Chapter 1). The
agent should also talk to the seller about agency, explaining that
the listing agreement will create a seller agency relationship
between the seller and the agent’s firm.

Net Proceeds to Seller. Along with the listing price, sellers
are very interested in their net proceeds. They want to know how
much cash they’ll walk away with after the sale has closed and
all the expenses have been paid. Agents use a “net proceeds to
seller” form (often called a seller’s net sheet) to arrive at the
seller’s bottom line. (Of course, at this point the expenses can
only be estimated.) Net sheets are typically prepared as part of
a CMA by whatever software the agent uses.

Many agents leave the seller with three net sheets, showing
estimated net proceeds for possible low, middle, and high selling
prices. The steps for determining the net proceeds are discussed
in Chapter 11, and a seller’s net sheet is shown in Figure 11.5.

Servicing the Listing

Once you get the listing, the work of servicing the listing
begins. This includes helping prepare the property for showing,
marketing the property, and maintaining ongoing communication
with the seller. In some cases, servicing the listing also includes
modifying the original listing agreement.

Preparing the Property. Rarely is a house in prime
condition and ready to go on the market. Most homes need at
least some work, and many need a lot of work. At a minimum,
homes must be cleaned thoroughly before they are shown to
prospective buyers.

Both interiors and exteriors should be clean, freshly painted
(if possible), and tidied up. First impressions are often lasting
impressions, so curb appeal—how a property looks from the
street—is important. For showing purposes, it’s preferable for
a home’s interior to be decorated in neutral colors. Closets
should be cleaned and organized—bulging closets indicate a
lack of storage space. All fixtures should work properly. All
fixtures should work properly. Leaky faucets, squeaking doors,
creaking floors, broken fences, or torn window screens should
all be repaired.

Renovations can also make a home more marketable. For
example, sellers can often expect to recoup more than 100%
of what they spend on minor kitchen renovations.

The following are some tasks that should be completed before
a home is shown. Some of these items need to be done on a
regular basis to keep the property in top condition during the
listing period:

* mow and water lawns;

+ weed flower beds;

* plant extra flowers or shrubs (after removing dead or

damaged plantings);

» prune the trees and shrubs;

 rake up old leaves and other debris;

* cover bare ground with bark chips or gravel,

* clean the roof and replace any missing shingles;

» mend broken fences or railings;

 clean up porches and decks;

* repaint when necessary (especially trim);

* remove children’s toys and bikes from walkways and

driveways;

 straighten up the garage and shed,

 fix broken door and window screens;

* replace or fix the mailbox;

+ remove any old vehicles;

* clean and remove clutter from rooms;
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* reorganize the closets, basement, attic, and other storage
spaces;

+ repaint brightly colored walls in a neutral shade;

+ replace old or outdated carpeting and wallpaper;

* repair any cracks in the walls;

+ fix leaky faucets;

* put new hardware on drawers and cabinets; and

 oil squeaky doors.

Security. The seller should remove any small items of value,
such as jewelry or coins, and keep them in a safe deposit box
for the duration of the listing period. It may also be a good
idea to rearrange or otherwise secure any delicate pieces of
furniture or artwork.

Keys and Keyboxes. The seller must provide the agent with
a copy of keys to the property, which are generally stored in a
lockbox attached to the front door or porch railing.

Marketing the Property. Real estate agents market listed
properties in many ways. One of the most important (and first)
marketing activities occurs when the agent submits the listing to
the MLS. Typically, this is done right after the listing agreement
is signed. All the other MLS members become aware that the
property is for sale and can begin looking for prospective buyers.

The internet is an important tool in real estate advertising.
Brokerages and real estate organizations maintain websites
with photos, video clips, and detailed information on listed
properties. Many individual agents also maintain their own
websites. Prospective buyers can search these sites to get a
sense of what’s available. If they find something that interests
them, they can use the contact information on the site to get
in touch with an agent. Popular websites and phone apps like
Zillow also provide accessible, searchable display advertising
for listings.

“For Sale” signs are also an extremely effective form of
marketing. Many prospective buyers drive around areas they
are interested in, looking for “For Sale” signs. If they see a
property they are interested in, they follow up with a phone
call to their agent.

Flyers containing information about the property should be
prepared and left in an obvious spot in the house (such as a
kitchen counter, or atable in the entryway). That way, whenever
any agent shows the home to a prospect, all the pertinent
information about the house is close at hand. Flyers may also
be placed in an information box attached to the “For Sale” sign
in front of the home.

The flyer should include the price and other terms of sale,
the number of bedrooms and bathrooms, and other pertinent
information. It may also include a photograph or sketch of the
property, an address for the agent’s website featuring more
details on the listing (such as photos and/or a virtual tour), and
perhaps a QR code that can be scanned with a phone to link to
the property’s or agent’s website.
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Regardless of the marketing tools you use, you should always
be sure that the money you spend on marketing activities is
cost-effective. The key factor in any marketing strategy is to
measure the dollars spent against the outcome achieved. Many
agents find it helpful to keep a log of their marketing efforts.
For example, an agent who spends $100 sending an email flyer
about a new listing to 5,000 licensees will want to keep track
of how many of those flyers result in showings, calls, offers,
and/or sales. In her local market, she may find that the same
$100 is better spent on a Facebook advertisement. Keeping
track will help you determine which marketing strategies work
best for a particular type of property in your area.

Real estate agents must be aware of federal and state laws that
apply to real estate advertising. These generally prohibit false
or misleading ads, and in some cases specific disclosures are
required. The laws apply both to traditional print ads and to
internet advertising.

License Law Restrictions. According to the real estate
license law, all advertising must be truthful and not misleading.
Most advertising must also include the brokerage firm’s name
as licensed; an ad that does not state the firm’s name is a “blind
ad” and a violation of the license law. (If a real estate agent
is advertising his personally owned property, the firm’s name
need not be included, but the ad must disclose that the owner
is a real estate licensee.)

The Department of Licensing publishes a PDF booklet of real
estate advertising guidelines that includes rules on the business
use of the internet and social media.

Truth in Lending Act. The federal Truth in Lending Actalso
contains provisions that apply to advertising. Generally, anyone
placing a consumer credit advertisement must comply with
the provisions of the act. This includes real estate agents who
include financing information when advertising homes for sale.

Prior to passage of the act, an advertiser might have disclosed
only the most attractive credit terms, thus distorting the true
costs of the financing. For example, the advertisement could
have described low monthly payments (“$825 amonth™) without
indicating the large downpayment necessary to qualify for
that payment level. The act requires the advertiser to include
such pertinent details.

Ifanadvertisement covered by the Truth in Lending Act contains
any one of several terms listed in the act, thatad must also include
certain disclosures. These terms are referred to as “triggering
terms,” because they trigger the disclosure requirement. In other
words, if the advertiser uses a triggering term in the ad, the Truth
in Lending Act disclosures must be made; if no triggering terms
appear in the ad, then no disclosures are required. Triggering
terms for real estate advertisements include:

» the amount of the downpayment (“Only 5% down”);

» the amount of any payment (“Pay less than $1,700 per
month”);

* the number of payments (“260 monthly payments”);

 the period of repayment (“30-year financing available”);
and

 the amount of any finance charge (“1% finance charge”).
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Example: Agent Simms places a classified ad that
reads “Fantastic buy! Three-bedroom, two-bath house
in the Wildwood neighborhood. Buyer can assume
seller’s VA loan. Payments are only $1,525 a month!”

This ad contains a triggering term, the amount of the
monthly payment, so certain other loan terms must
also be included in the ad.

If any triggering terms are used in the advertisement, all of the
following must be disclosed in the ad :

* the amount of the downpayment;
¢ the terms of repayment; and

 the annual percentage rate, using that term spelled out in
full.

The annual percentage rate (APR) is the relationship of
the finance charge to the amount of the loan, expressed as an
annualized percentage. The APR takes into account both the
interest rate and the various fees charged by a lender to make
a loan, such as the loan fee.

Some examples of phrases that would not trigger the required
disclosures are:

* “No downpayment,”

*  “8% Annual Percentage Rate loan available here,”
* “Easy monthly payments,”

» “Adjustable-rate financing available,”

* “VA and FHA financing available,” and

* “Terms to fit your budget.”

Example: Returning to the previous example, Agent
Simms decides that he does not want to clutter up the
ad with a lot of disclosures, so he rewrites the ad to
read: “Fantasticbuy! Three-bedroom, two-bath housein
the Wildwood neighborhood. Buyer can assume seller’s
VAloan and take advantage of low monthly payments.”
This ad complies with the requirements of the Truth in
Lending Act; no additional disclosures are required.

Advertising is also subject to fair housing laws. See Chapter 3
for a full discussion of that topic.

Holding Open Houses. Most open houses do not directly
result in the sale of the home, and some listing agents consider
them a waste of time (at least in a hot market). However, most
sellers expect their agent to hold an open house. From an agent’s
perspective, the main advantage of open houses is finding
prospective buyers who might also be interested in other listed
homes, or prospective sellers who are ready to list their own
homes. That said, if the seller’s house is particularly appealing
and will clearly be in demand, an open house can generate extra
buzz and cut down on the need for individual appointments.

The basic steps involved in holding an open house include
arranging a day and time with the seller, advertising the open
house, preparing informational packets about the property,
making sure the home is ready for showing, setting up open
house directional signs, putting out a guest log, staying at the
property during the scheduled open house hours, and following
up with visitors who signed the guest log.

Setting the Day and Time. Sellers should never remain in the
home during an open house, so it is important for the agent to
choose a day and time when it is convenient for the sellerto be
elsewhere. If a seller questions the need to be absent during an
open house, emphasize that most buyers do not feel comfortable
looking at a home when the owner is present.

Advertising. After the date is set, the open house can be
advertised onreal estate apps, websites, and social media. Flyers
are often sent to neighbors. Neighbors may know of someone in
the market for a home, or may be interested in listing their own
home (potential sellers like to know which agents are active in
their neighborhood).

Flyer packets can be given to interested prospects who tour
the home. These packages generally include a flyer about the
property, the agent’s business card, flyers for other listings in
the area, and information about the agent.

Preparing the Home. For an open house to accomplish
anything, the listed property must be in top condition. The
home should be sparkling clean, the rooms brightly lit and
fresh-smelling. All clutter should be put away. The grounds
should be mowed, trimmed, and tidied. Some sellers need an
extra nudge to get their homes in shape for an open house. But
for that all-important first impression, order and cleanliness
arc a must.

Directional Signs. “Open House” signs with arrows that point
prospects in the right direction should be placed at strategic
locations in the vicinity. Potential buyers who see one of those
signs may decide to drop in.

Guest Logs. Guest logs are used to keep track of who views
the property. A guest log can be a source of new leads as well
as a security measure. Of course, not every prospect will want
to sign the log; it is usually a mistake to try to push everyone
to sign in.

Presence During Open House Hours. An agent should never
leave an open house early, even if business is slow. Sellers are
not very happy to come home to an empty house when they
are expecting a positive report from an enthusiastic agent.
Prospects who arrive at the property after the agent has left
will be disappointed and wary of dealing with that agent in the
future. If an emergency arises and the agent must leave early,
he should call another agent for backup. If there isn’t much of
a turnout, an agent can work on other aspects of the business
during open house hours, such as catching up on paperwork or
working on marketing.

Of course, when the open house is over, it is imperative to
lock up the home properly if the sellers have not yet returned.

Follow-up. Agents generally follow up on the leads who signed
the guest log by sending them a thank-you card or a personal
note. It is especially important to keep any promises that were
made. Forinstance, if an agent promised to call a potential buyer
or provide a CMA to a prospective seller, the agent should be
sure to do so promptly.
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Showing the Property. Open houses occur only
occasionally—usually when the property is first listed. And,
as mentioned earlier, open houses rarely generate sales. The
way most properties are sold is by showing them to individual
prospects. Showing homes will be discussed in more detail
later in the chapter.

Listing Modifications and Extensions. Sometimes a
property is listed at a price that both the listing agent and the
seller believe is reasonable, yet weeks pass without significant
interest. This could be due to a slow real estate market, or it may
reflect a changing market. For example, if comparable homes
have subsequently been put on the market at lower prices, this
may have dampened interest in your listing. Of course, it’s
also possible that the listing was overpriced in the first place.

If pricing seems to be the problem, the agent should meet with
the seller to discuss the situation and reevaluate the listing price.
Many sellers resist the idea of lowering the price, so the agent
should be prepared with data on new listings or comparable
sales. Documentation of the agent’s marketing efforts (such as
flyers and screenshots or printouts of online advertising) may
also be helpful.

Make modifications to a listing agreement, such as a change
in listing price, using an appropriate form. (We discuss listing
agreement modifications in Chapter 2. A sample modification
form is shown in Figure 2.4.)

Ifthe listing expiration date approaches and no sale is scheduled
to close, the agent will want to obtain a listing extension. As
with a listing price modification, this involves meeting with the
seller to discuss the efforts the agent has made and reasons why
the property has not yet sold. The modification form shown in
Figure 2.4 can be used to extend the listing agreement term.

In addition to having the seller sign a modification of the listing
agreement, it’s essential to submit a new price, a new expiration
date, or other changes in the terms of a listing to the multiple
listing service promptly.

Communicating with the Seller. An important aspect
of servicing a listing is communication with the seller. Telling
the seller what to expect and providing regular progress reports
reassures the seller that the agent is working hard and reduces
the chance of misunderstandings.

The agent should provide the seller with updates summarizing
the number of inquiries and/or showings on the property, along
with any comments from other agents or prospective buyers.
The reports should also describe the agent’s marketing efforts
and may include examples of recent advertising.

Selling Practices

Just as real estate agents must work to find home sellers and
market listings, they must also work to find prospective buyers
and match them with the right home. Agents may specialize as
seller’s agents or buyer’s agents, or they may represent a seller in
one transaction and a buyer in the next. A buyer’s agent helps the
buyer choose properties to visit, shows him the homes, prepares
offers and counteroffers, and negotiates with listing agents.
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Finding a Buyer
Buyers can be categorized in roughly five ways:
» first-time buyers,
* trade-up buyers,
¢ empty-nesters,
¢ retirees, and

¢ investors.

First-time buyers are the novices. They typically know little
about buying a home, have limited funds, and are looking for
smaller homes. They have lots of questions about the home
buying process and often rely on a parent or older friend for
advice. Sometimes a parent will be helping to finance the
home by giving the son or daughter some money toward a
downpayment, or by co-signing the loan.

Trade-up buyers are selling one house in order to purchase a
newer and/or larger house, so they may want to make the purchase
contingent on the sale of their existing home. They are more
experienced at buying a home, have a better idea of what they
want, and rely less (if at all) on the advice of parents or friends.

Empty-nesters are parents whose children have left home.
These buyers no longer need all the space in a large family
home. They typically look for smaller homes that require less
upkeep. Some empty-nesters have considerable equity and can
make a substantial downpayment on the new home.

Retirees are also looking for smaller, easily maintained homes.
Monthly payments may be a concern, as many retirees have
a fixed income. They may be interested in an inexpensive
condominium or other attached housing, perhaps with few
or no stairs. Proximity to public transportation or health care
facilities may be important.

Investors are buyers who don’t intend to live in the home.
Instead, they’re planning to rent it or to resell it at a profit. Some
investors look for houses in poor condition that can be bought
cheaply, renovated, and quickly resold at a higher price. (The
slang term for that is “flipping” a house.) Investors who plan to
be landlords may also be interested in renovating fixer-uppers
to turn them into rental homes; or they may simply be looking
for homes in good condition that will appeal to potential renters
in the area at competitive rents.

All types of buyers are found using the techniques previously
discussed, such as advertising and open houses. Many buyers
call real estate agents after seeing a “For Sale” sign posted on
an attractive property, which is why most agents post their
personal “name rider” on signs. Others find properties by
browsing websites. And still others simply call or visit a real
estate office because they want an agent to show them some
properties. These “call-ins” or “walk-ins” are helped by the
agent who is “working the floor” at the time.

Floor duty is the practice of assigning one agent to handle all
the telephone calls and office visits for a specific period of time.
If those calling or visiting do not ask to speak with a particular
agent, the agent on floor duty can help them and, hopefully,
retain them as clients.
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Some agents on floor duty use a prospect form (such as the one
shown in Figure 5.2) that lets them quickly record pertinent
information about the contact.

As discussed earlier, social media can be a great way to find
potential buyers (and sellers). Of course, effective use of social
media requires more than simply posting property listings. The
internet is a rich source of information on how to use social
media to build a clientele.

Regional or national companies often transfer workers from
office to office. Transferees need agents to help them with both
sides of the move: selling their present home and helping them
to buy a home in a new community. Many real estate offices
specialize in relocation or have relocation programs. These
programs can be a lucrative source of business.

Determining Needs. Buyers usually know what kind
of home they want. Often, the difficult part is helping them
prioritize their needs.

Fig. 5.2 Worksheet to track leads
Seller Prospect
Name:
Address:
Phone: (H) (W)

Reason for Selling:

Must Sell By:

Property Data
Location:
Age: Family Room:
Lot size: Square Footage:
Style: Garage:
Bedroom: Fireplace:
Bathroom: Heating:
Dining Room: Condition:
Asking Price: Estimated Value:

Existing Financing:

Minimum Net to Seller:

Buyer Prospect

Name:
Address:
Phone: (H) (W)
Must Take Possession By:

Property Desired
Location: Family Room:
Style: Square Footage:
Bedroom: Garage:
Bathroom: Fireplace:
Dining Room: Other:
Price Range: Maximum Downpayment: Maximum Mortgage Payment:
Comments:
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Example: Stan and Nancy Cook meet with Agent
Sandin to discuss their housing needs. The Cooks
have two children and frequently host out-of-town
guests. They tell Agent Sandin that they need a four-
bedroom, two-bathroom house. They want a large
kitchen, a family room, at least one fireplace, a three-
car garage, and a large fenced yard for their three
dogs. “And a laundry room,” says Stan. “And a tool
shed,” Nancy adds.

Agent Sandin knows there’s no way he can find a
house with all of these attributes in the Cooks’ price
range. After asking a lot of questions and listening
carefully to the Cooks’ answers, Agent Sandin says,
“It sounds like four bedrooms, two bathrooms, and a
large kitchen are the three most important criteria. The
fourth item is a yard for your dogs, and the fifth is a
large family room. Is that right?” After some thought,
the Cooks agree. Now Agent Sandin can begin looking
for a house that fits their needs.

Sometimes creative problem-solving can help meet a housing
need.

Example: Agent Sandin has found what he thinks is
the perfect home for the Cooks, but it has only three
bedrooms instead of four. However, the den could easily
double as a guest room, especially since there is a
third bathroom right off the den. The Cooks are willing
to compromise on the guest bedroom and are pleased
with a third bathroom.

Anagentshould never try to manipulate abuyer into considering
a property just because it’s one of the agent’s own listings, or
listed with someone else at the agent’s firm. If buyers feel they
are being pressured to view homes that don’t meet their needs,
they will quickly find another agent who is more willing to
accommodate them. Buyers who sense a conflict of interest
might complain to the agent’s managing broker, or even submit
a formal complaint to the Department of Licensing.

Showing Properties

The ability to show property effectively is vital to a successful real
estate career. An agent should always take the time to research
and plan his efforts, in order to make showings as efficient and
useful as possible. Thorough preparation includes keeping
current with the local market and general real estate trends.

Selecting Listings. Some prospective buyers will have
already searched online and know which listings they want to
see. Other buyers will want the agent’s assistance in selecting
appropriate homes. When helping a buyer choose properties
to view, only pick homes the buyer can afford. An agent can
lose a sale by showing a buyer homes that are priced too high.
Buyers should be preapproved for financing to determine an
affordable price range (we discuss preapproval in Chapter 9).
However, sometimes buyers choose to spend less on housing
than the maximum they can afford. An agent must respect the
buyer’s wishes—it is up to the buyer to decide how much to
spend on a home.
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Don’t show too many houses on one trip. After five or six
houses, most buyers begin to tire and may forget or confuse
impressions and details. It does no good to show a home to a
buyer who is not going to remember it.

Previewing the Properties. Before taking buyers on a
showing, the agent should always preview the listed home
and research the area. It’s best to visit the property in person,
rather than just relying on the internet. It’s also a good idea to
become familiar with school district boundaries and know the
location of neighborhood shopping and recreational facilities.

Inside the Homes. It’s important to read the buyer’s signals.
The buyer will let the agent know, either verbally or through
body language, how she feels about the house. The agent
needs to listen carefully to what the buyer says and pick up
any nonverbal cues. Is this the kind of house the buyer loves?
Hates? The buyer’s reaction to one house will help guide the
agent’s selections for future showings.

Most buyers need a chance to picture themselves in a house
before they will make an offer on it. To do this, they need some
time to themselves. Agents shouldn’t talk nonstop during a
showing. A little silence can be an effective sales tool.

Making an Offer

Once a buyer has found a house that she would like to buy, the
agent’s next step is to prepare an offer. An offer to purchase
real estate must be made in writing and accepted in writing.
When a seller accepts a buyer’s offer by signing the form, it
creates a binding contract between them: the purchase and
sale agreement. (We discuss offers and the purchase and sale
agreement in greater detail in the next two chapters.)

Offers and Counteroffers. Agents must submit any offer to
the seller, even if that offer seems unreasonable. It is the seller
who decides whether to accept an offer, not the real estate agent.

After a buyer’s agent prepares an offer, it should be passed on
to the listing agent, who then presents it to the seller. Typically,
once an offer is presented to the seller, a period of negotiation
begins. This is perhaps one of the most valuable services an
agent can provide: shepherding the parties through the process
of making offers and counteroffers, and helping the buyer and
seller reach an agreement that satisfies them both.

Negotiation. When presenting an offer, agents often focus on
the most positive aspects first, and then discuss the more negative
aspects. This prevents the seller from immediately rejecting the
offer before she has understood and carefully considered all its
terms. Even if the seller is unwilling to accept a negative aspect
of the offer (such as a low sales price or a quick closing date),
the seller is more likely to counter with another offer than to
reject the buyer outright.

During the negotiation process, agents should remember to
maintain their professionalism and avoid creating or stoking
hostility between the parties. They must also give the parties
copies of any documents they sign. So a buyer must get a copy of
the offer after signing it; a party who makes a counteroffer must
get a copy after signing it; and both parties must get a copy of the
final purchase agreement after it’s been signed by both of them.
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It’salso agood idea to talk to the other party’s agent on the phone
rather than relying completely on texts and emails. Agents often
reveal more in casual conversation than they do in writing. And
it’s helpful to try to find out if any nonfinancial or “invisible”
factors are motivating the other party—for example, perhaps
the seller is moving to another part of the country soon and
wants to sell the home quickly.

Multiple Offers. In an active real estate market, a seller is
likely to receive multiple offers, and in some cases more than
one will be submitted at nearly the same time. In this situation,
the listing agent should present all offers to the seller as soon
as they come in. The seller can reject all of the offers received,
accept one offer, make a counteroffer to one offer, or accept one
offerand make a contingent backup counteroffer to another offer.

The seller’s decision when faced with multiple offers is likely
to hinge mainly on the dollar amount offered, but buyers and
agents will still look for ways to make their offer stand out from
the crowd. One method that became popular in tight markets for
a while was for buyers to send the seller a brief personal letter
about themselves and why the seller’s house appeals to them.
These came to be called “buyer love letters.” Because a home
sale is an emotional as well as a financial decision, sometimes
sellers give weight to a personal appeal from a buyer. Sellers
often feel some reluctance to sell, and may feel better about
selling to someone they “know,” who has articulated their
enthusiasm for the property.

However, these letters can increase the risk of fair housing
violations by sellers and by agents. Buyers often include
statements such as, “Our kids will love playing in your home’s
big backyard” or “We love that it’s walking distance to our
church.” Both statements almost invite the seller to violate fair
housing laws, in the first case by choosing a buyer on the basis
of familial status and in the second on the basis of religion. If
personal photos are enclosed, that can make discrimination
based on race or ancestry more likely. Even letters that don’t
directly suggest a protected class under fair housing laws can be
problematic. For example, the innocuous-sounding comment,
“We’re both avid cyclists and love the nearby bike path” could
make the buyers sound more appealing to the seller than someone
who has a disability that prevents biking. Generally, there’s little
that’s completely safe for a buyer to say except to compliment
the garden or the attractiveness of the house—topics that rarely
do much to strengthen an offer.

In 2021, concern over this issue led the Oregon legislature to
pass a law requiring listing agents to reject personal letters
and photographs from buyers. A federal court struck down the
Oregon law, ruling that it was an unconstitutional limitation
on free speech. However, personal letters and photos remain
problematic. To help real estate agents avoid liability for housing
discrimination, the National Association of REALTORS®
recommends against agents helping to draft or deliver these
letters, or even reading them.

So what can a buyer do to safely strengthen an offer in a seller’s
market? In general, experts recommend a “friendly” offer—not
only accommodating the sellers in any request they’ve made,
but going an extra inch.

Forexample, suppose the sellers state in the listing that they need
to occupy the house for two days after closing. This suggests
that the sellers may be a little squeezed for a place to live during
the moving process. Perhaps after consultation with the listing
agent, the buyer could offer to let the sellers stay a full week
past closing; doing so suggests a relaxed attitude toward the
transaction that can put the sellers at ease.

We say more about ways to improve an offer, particularly from
a financial standpoint, in Chapter 6.

Agency Disclosure. Remember that Washington state law
requires an agent to inform any party to a transaction which
party that agent represents. This disclosure must be made to
the buyer before the buyer signs the offer to purchase, and to
the seller before the seller signs the offer in order to accept it.
The disclosure must be made in writing, either as part of the
purchase and sale agreement or in a separate document.

Even though the written disclosure isn’t required until each
party is about to sign the purchase and sale agreement, it’s
generally a good idea for an agent to explain his agency status
to the parties sooner than that. For example, an agent who’s
representing the buyer (and only the buyer) should make sure the
sellerunderstands that early on in the negotiation process. That’s
especially important if it’s a “for sale by owner” transaction,
where the seller isn’t represented by an agent of her own.

Safety Issues

Throughout the listing and selling process, real estate agents
must take care to protect the safety of clients and customers.
For example, an agent should not try to show buyers a home
that is in the middle of construction or renovation without the
contractor’s cooperation and all appropriate safety precautions.
Construction sites are dangerous places, particularly if the buyers
are accompanied by young children.

During showings and open houses, agents should take reasonable
steps to protect the sellers’ possessions against damage or theft.
Listing agents should warn their sellers to remove valuable
items from the property prior to showing. Agents should never
leave prospects unattended in a home and should encourage all
visitors to sign a log. Agents should be especially wary when
a couple attends an open house and one partner keeps the
agent occupied while the other partner disappears into another
part of the house—this behavior is a signal that trouble may
be brewing. Of course, agents must also be sure to lock the
property when they leave.

Keys and keyboxes pose special hazards. Agents must make
every effort to keep house keys in a safe place, and to make sure
that keyboxes are as secure as possible. For example, when a
licensee terminates affiliation with a firm, the designated broker
must notify the MLS immediately so that the agent’s keybox
code is deactivated.

Real estate agents must also be conscious of their own safety.
If possible, agents should work in pairs or bring an assistant
along when showing properties or holding open houses. If that
is not possible, agents should ask their customers to meet them
at their offices or in a busy public place such as a coffee shop.
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This avoids the dangers of meeting a stranger at an empty house.
And when meeting with customers for the first time, it’s wise
to ask for photo ID.

Legitimate customers are generally happy to comply with
brokerage safety rules. Customers who call up and insist on
meeting the agent at the property, explaining they are pressed
for time, should put the agent on guard.

When agents are showing properties, they should leave word
with their office as to where they are going and when they will
return. They can also arrange to check in with someone on a
regular basis.

Your firm may have additional safety protocols or suggestions.
Also, inareas where crime is a problem, most police departments
provide training on ways to foster personal safety.

Real Estate Assistants

Depending on the amount of business areal estate agenthandles,
she may decide to hire areal estate assistant. Many administrative
and other tasks can be delegated to an assistant, freeing up more
time for the agent to spend working face-to-face with clients.
An assistant may work on a part-time or full-time basis, and
is typically paid on a salary or salary-plus-commission basis.

Under the license law, many of the day-to-day activities
performed by a real estate agent require a real estate license.
Unlicensed assistants may not:

» show properties, answer questions, or interpret information
about the property, price, or condition (except to repeat
information from a pre-printed form);

+ interpret information about listings, titles, financing,
contracts, closing, or other information relating to a
transaction;

* negotiate price or terms;
* hold or disburse trust funds; or

o perform any act with the intent to circumvent, or which
results in the circumvention of, real estate licensing laws.

Because of these restrictions, an agent looking for an assistant
may want to consider hiring another real estate licensee.

For a variety of reasons, some licensees choose to work as real
estate assistants instead of working as agents. For example, a
new licensee might want more experience before taking on
full-scale agent responsibilities; working as an assistant gives
the licensee a chance to become more familiar with the business
and to benefit from the knowledge and guidance of a mentor. Or
alicensee might choose to work as an assistant because he can’t
afford to work full-time on a commission basis until he is more
established and has a dependable stream of income. And some
licensees simply find that they aren’t comfortable performing
the marketing and sales duties associated with being an agent.

If the agent decides to hire an assistant who is not a real estate
licensee, both the agent and assistant must take care to ensure
that none of the assistant’s activities require a license.
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Typical Duties of a Real Estate Assistant

A real estate agent may delegate various tasks to a real estate
assistant, depending on how much experience the assistant has,
and whether she is a real estate licensee. Business practices
vary from firm to firm, but we’ll discuss some common duties
for a real estate assistant.

Office Administration. Whether licensed or not, most real
estate assistants help with basic office administration tasks. Real
estate transactions generate a significant amount of paperwork;
for example, the license law requires real estate firms to keep
transaction records for a minimum of three years after closing.
A transaction folder might include a listing agreement, a
purchase and sale agreement, modifications or addenda to those
agreements, and disclosure forms. By the time the transaction is
completed, the folder might also hold photographs of the home,
correspondence, rejected offers or counteroffers, an appraisal,
escrow instructions, and closing documents. An assistant will
likely be responsible for organizing and filing these documents.
When documents must be distributed to various parties, this
task might also fall to an assistant.

In addition to handling paperwork, an assistant may answer
and direct phone calls and greet current or prospective clients
or customers visiting the office. When handling inquiries, an
assistant can provide general information about listings, but
should refer more complicated questions to the agent.

Updating Information. When a real estate agent takes a
listing, the information should be submitted to the MLS as
soon as possible. In addition, listing status changes must be
updated with the MLS. If the listing information is not kept
current, another agent may end up wasting time evaluating or
showing a home that is no longer available. Failing to report a
pending or closed sale is not only unprofessional, it may also
subject the listing agent to a penalty; the MLS could impose
a fine for failing to report listing status changes promptly. An
assistant can be invaluable in helping an agent to keep listing
information up to date. However, depending on the requirements
of'the particular MLS, this task may require areal estate license.

Ifthe agent maintains a website with listing information, it must
also be updated regularly. Advertising homes that are no longer
available (or failing to advertise homes that have come on the
market) is unprofessional, as well as a violation of the DOL’s
guidelines on maintaining websites. It’s also counterproductive.
If a prospective buyer is interested in a listing advertised on
the agent’s website, she will not be impressed to learn that it
actually sold two months ago.

Client Communication. Keeping in contact with clients
is essential to a successful real estate business, but can be
extremely time-consuming. Abusy agent might be able to handle
exchanges with current clients, such as answering questions
or providing updates. But the agent may not have time to stay
in touch with former and prospective clients, even though this
type of contact is an important component of marketing. An
agent could delegate this work to an assistant. For example, the
assistant could prepare and send mass mailings of newsletters,
seasonal cards, or other promotional materials.
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Appointments and Open Houses. Even the most
organized agent may need help managing a busy schedule. An
unlicensed assistant can coordinate the agent’s appointments
and remind the agent of upcoming meetings and showings.

However, an unlicensed assistant may not actually show
properties, answer questions, or interpret information regarding
property, price, or condition.

Alicensed assistant can take on more responsibility. Forinstance,
a licensed assistant could show homes and then actually write
up an offer in the real estate agent’s absence.

Chapter Summary

1.

Listing properties is a key part of a real estate agent’s
business. Listings can be found by farming, by making
cold calls, by approaching the sellers of expired listings
and FSBOs, and through online and personal referrals as
well as social media.

Before making a listing presentation, the agent should
research the property, visit the property, and prepare a
competitive market analysis and marketing plan. At the
listing appointment, the agent will present these to the
seller, describe the services the agent will provide, and go
over the listing agreement form with the seller.

Once a listing has been obtained, the agent must service the
listing. This includes advising the seller on preparing the
property, advertising the property, holding an open house,
and showing the home. If the listing does not sell, the
listing agent and seller may agree to a listing modification
or extension.

Agents also need to find buyers for properties. Buyers
can be found by advertising, by holding open houses, by
working floor duty, and through social media. Once an
agent is working with a prospective buyer, the agent helps
prioritize what the buyer wants in a home.

Abuyer’s agent helps the buyer prepare an offer to purchase
the seller’s property. The buyer’s agent then submits the
offer through the listing agent, who presents it to the seller.
The seller could accept or reject the offer outright, or the
parties may exchange one or more counteroffers before
reaching an agreement. The agents guide their clients
through the negotiation process.

Agents must be aware of a number of safety and security
issues. They need to protect the physical safety of their
clients and customers, protect the possessions of sellers,
and protect themselves from danger.

An agent may decide to hire a real estate assistant in
order to make better use of her own time. An assistant can
help with maintaining files, updating listing information,
communicating with clients, and setting up open houses.
An agent must be careful that an unlicensed assistant does
not perform any tasks that require a real estate license.
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Chapter Quiz

1.
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To cultivate business, Agent Velasquez chose
a specific neighborhood in which to focus his
marketing activities. This practice is known as:

a. farming
b. cold calling
c. turfing
d. showcasing

An agent sees that another firm’s listing will expire
soon, and she’d like to list that property herself.
The agent should:

a. contact the current listing agent and ask for an
assignment of the listing before it expires

b. wait until after the current listing expires before
contacting the sellers aboutlisting their home with
her firm instead

c. contact the sellers as soon as possible and
persuade them to terminate the current listing
agreement

d. send the sellers a letter pointing out the current
agent’s mistakes and shortcomings

An agent should bring all of the following to a
listing appointment, except for:

a. alisting agreement

b. a marketing plan

c. an agency law pamphlet
d. aloan estimate form

An agent is using the franchise name National
Properties in his advertisements. The agent:

a. is violating the real estate license law

b. must also include his firm’s licensed name in the
advertisement

c. must note that the agent is a licensed member of
the franchise

d. None of the above

The following ad is placed in a local newspaper:
“Fixer-upper going cheap. Two bedrooms, one
bathroom. Good foundation and plumbing, but
needs a lot of TLC. Seller offers financing with
small downpayment.” This ad:

violates the Truth in Lending Act

must include the APR of the seller financing
complies with the Truth in Lending Act
mustinclude the interestrate of the seller financing

a0 op

. Open houses:

a. often generate potential buyers for other listings

b. should be conducted with the sellers present

c. are held just before the listing is submitted to the
MLS

d. are a good way to determine what repairs need
to be completed before the house will sell

. Agent Brown receives two offers on the same

house in the same hour. One offer is full price; the
other is $25,000 below the listing price. Which of
the following is correct?
a. Brown must submit both offers to the seller
immediately
b. Brownshould submitonly the mostadvantageous
offer to the seller
c. Brown has the authority to accept the best offer
on behalf of the seller
d. Brown must submit the best offer immediately,
but can wait until the following day to submit the
less advantageous offer

. Nowthatthe Knolls’youngest child has moved out,

they are looking for a smaller house with easier
upkeep. They can afford a significant downpayment
using the equity from their current house. The
Knolls would be considered:

a. first-time buyers
b. trade-up buyers
c. empty-nesters
d. retirees

. Which of the following is not a precaution that

agents should take?

a. Warn sellers to remove valuable items from the
home prior to showing

b. Requestthatcustomers meetthem atthe property
rather than at their office

c. Work in pairs when showing properties or holding
open houses, when possible

d. Leave word with the office where they are going
and when they will return

10. Which of the following activities should an

unlicensed real estate assistant not perform?
a. Maintain information in transaction folders
b. Prepare flyers for mass mailings
c. Coordinate appointments
d. Advise buyers about obtaining financing
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e Preparing an offer
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e Multiple offers
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Introduction

When a buyer finds a house he wants and decides to make
an offer on it, what happens next? How and when are offers
presented to a seller? What is your role as negotiator? What if
you’re representing the seller instead of the buyer?

In this chapter, we will discuss preparing and presenting an
offer to purchase, negotiating terms, and the point at which
an offer becomes a binding contract. We will also explain the
procedures for handling the earnest money that customarily
accompanies an offer.

Making an Offer to Purchase

You’re helping your buyers—a married couple—look for a
house that meets their needs: at least 1,800 square feet, three
bedrooms, two baths, a large kitchen, and a double garage, in
the $420,000 to $450,000 price range. After you’ve shown
them several houses that fulfill these requirements, the buyers
find one they are really interested in. You can tell, because they
linger there a little longer, ask specific questions (“How old
is the roof?” “How far is it to the elementary school?”), and
mentally “move in” to the house, visualizing where their own
furniture would go. They may make plans to come back and
see the house again, perhaps bringing a third party—such as a
parent or a more experienced friend—to examine the property
with them.

After the buyers have had a chance to look at the property on
their own and discuss it between themselves, you review the
property’s features and benefits and how well it meets their
housing needs. You discuss a few concerns raised by the buyers,
and ultimately they decide they are ready to make an offer to
purchase the house. They ask you to write up their offer for
them and present it to the seller.

Preparing an Offer

Under the statute of frauds, an offer to purchase real property
must be in writing and signed by the offeror (the buyer). The
statute of frauds is the law that requires certain types of contracts
to be in writing.

Forresidential property, an offer to purchase is usually written up
onastandard purchase and sale agreement form (see Chapter 7).
It should set forth all of the essential terms of the buyer’s offer,
including the purchase price, the amount of earnest money the
buyer is willing to provide as an indication of good faith, how
he will pay the purchase price, and the proposed closing date.
It’s important to include all of the terms on which the buyer is
willing to purchase the property, because once the document
is signed by both the buyer and the seller, it becomes a binding
contract—their purchase and sale agreement.

What if a buyer wants to make an offer that is unrealistically
low or contains too many conditions? As an agent, your job is
to represent the client’s best interests—naturally, this includes
getting the best price possible, but it also includes helping write
an offer that will be considered seriously by the seller.
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This is especially important in a situation where a seller is
receiving multiple offers. (We’ll discuss multiple offers in
greater detail later in this chapter.)

Although price is nearly always the most important element of
an offer, other factors can make an offer more or less appealing
to the seller. The seller wants to get the best price for his home,
but is also interested in a smooth, problem-free transaction.
Anything the buyer can do to demonstrate greater commitment
to the purchase will strengthen the offer. For example, offering
an unusually large earnest money deposit signals that the buyer
is serious about going through with the transaction.

Similarly, an offer with few or no contingencies assures the
seller of a greater chance of the sale closing smoothly. A “clean
offer” with no conditions—such as no inspection contingency
or financing contingency—is most attractive to sellers. (On the
other hand, forgoing contingencies, especially an inspection
contingency, can be quite risky for buyers).

An all-cash offer is highly attractive to sellers, since there’s no
financing contingency and no lender approval requirements that
could stall or terminate the transaction. Some all-cash offers
involve delayed financing. With delayed financing, the buyer
liquidates investments—such as retirement funds or a stock
portfolio—to provide funds for an all-cash offer. After closing,
the buyer obtains financing secured by the new property, then
uses the proceeds from the loan to replenish the liquidated
investments.

It may be necessary to persuade your buyer to restructure her
offer to make it more competitive. If the buyer wants to make
a lowball offer, explain that the seller isn’t likely to take the
offer seriously and may in fact be offended. However, when
discussing how to strengthen an offer, never encourage the
buyer to eliminate an important contract condition or to make
a higher offer than he can afford.

Who Can Prepare an Offer. Whose job is it to prepare
the offer to purchase? A buyer could write her own offer; it is
always legal (although generally not advisable) for the parties
to a transaction to draw up their own contract. Or an attorney
at law could draft the buyer’s offer for her. What about you, the
real estate agent? Can you prepare the buyer’s offer?

When someone draws up a contract on behalf of others, he is
considered to be practicing law. Only licensed attorneys may
practice law, so as a general rule, contracts must be drafted by
an attorney. However, there is an exception to this rule: real
estate agents may fill in the blanks in routine purchase and sale
agreements using standard forms that were originally written
and approved by attorneys with expertise in real estate law.
But this exception is limited; a real estate agent may only fill
out a purchase and sale agreement form in connection with a
transaction that he is handling. And a real estate agent cannot
charge a separate fee (in addition to the brokerage commission)
for completing the form.

Note that when you fill out a contract form, you will be held to
the same standard of care that is required of a lawyer. If, through
negligence, you make a mistake, you may be liable for any
harm suffered by the buyer or the seller because of that mistake.
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Also, remember that you are only allowed to fill in the blanks
on a standard form. Writing special clauses to insert into the
pre-printed form or advising the parties on the legal effect of
certain provisions may constitute the unauthorized practice of
law, which is a criminal offense.

Reviewing the Offer. After filling out the purchase and
sale agreement form, check it over to see if it’s complete and
accurate. Then go over the form with the buyers, to make sure
they understand and are satisfied with all of the terms. If they
have questions about the legal consequences of particular
provisions, refer them to a real estate lawyer.

When you review the financial aspects of the offer, you can use
software to prepare a “Buyer’s Estimated Net Cost” form to
calculate the buyers’ closing costs and show them approximately
how much cash they’ll need to close the transaction if the seller
accepts their offer. (See Figure 11.4 in Chapter 11.)

After going through the offer with the buyers, have them sign it,
and then immediately give them a copy of the signed document.
At this point, the buyers will usually give you an earnest money
deposit (discussed later in this chapter), which you will turn
over to your designated broker.

Legal Requirements. In addition to being in writing and
signed, abuyer’s offer must meet a few other legal requirements
to serve as the basis for a binding contract. To be valid, the
offer must be definite and certain in its terms, not vague or
incomplete. If you fill out the purchase and sale agreement form
properly, including the price, the closing date, and all of the other
important terms, the buyer’s offer will meet this requirement.

A valid offer must also clearly express a willingness to enter
into a contract. Again, a standard purchase and sale agreement
form fulfills this requirement.

When to Seek Advice. In filling out a purchase and sale
agreement form, there are three key areas where problems
most often occur:

* Property description. The property must be clearly
identified for the offer (and the subsequent sales contract)
to be enforceable. A full legal description is not required,
but one should be used whenever possible.

* Method of payment. The offer must state how the buyer
intends to pay the purchase price. Will the buyer obtain
institutional financing, pay cash, or take advantage of seller
financing?

» Contingencies or special arrangements. If the offer is
contingent (on loan approval or on inspection results, for
example), the contingency provision must clearly state
the circumstances under which the contingency will be
considered fulfilled. And any special arrangements that the
buyer wants to make, such as taking possession before the
closing date, need to be spelled out in the offer. Contingencies
are discussed in greater detail in Chapter 8.

While you should pay extra attention to these areas, all of the
terms of the offer are important. If, for any reason, you feel
there may be a problem with the terms of the buyer’s offer, ask
your supervising broker for advice right away.

Remember, you are preparing the offer as an agent of your
firm. Occasionally your supervisor will decide that a real estate
attorney’s advice is needed. (Larger brokerages usually have
their own legal staff.) And in some cases it’s necessary for one
or both of the parties to consult an attorney. That would be true,
for example, in the following situations:

* Because of special terms in the offer, it would not be
appropriate to use a pre-printed purchase and sale agreement
or addendum. (Remember, you may not draft an agreement
or even a complicated clause.)

* Theparties need other legal documents, such as an easement
or a road maintenance agreement, to be prepared.

How Offers are Presented

It’s usually the listing agent—the seller’s own agent—who
presents an offer to the seller. But the buyer’s agent also plays
an important role. We’ll look at the presentation of a buyer’s
offer to a seller first from the buyer’s agent’s point of view and
then from the listing agent’s.

Buyer’s Agent’s Role. If you are the buyer’s agent and
the listing agent is going to present the offer to the seller, you
should thoroughly explain any unusual details to the listing
agent beforehand. It may be possible to go along when the
listing agent meets with the seller, but this is fairly unusual.
Note that if you do go along, you must disclose your agency
status to the seller.

Listing Agent’s Role. If you are the listing agent and you
receive a written offer to purchase, deliver it to the seller right
away and contact the seller to discuss it. Any and all offers to
purchase that you receive must be presented to the seller as
soon as possible.

When you talk to the seller, you should go over all of the terms
of the offer and make sure the seller understands them. When
there is more than one seller, it’s a good idea to give each
of them a copy of the offer. For instance, if the sellers are a
married couple, provide a copy of the offer to each spouse as
you discuss it.

Then go through the offer line by line, answering the sellers’
questions. It is especially important to discuss the following
provisions:

* the proposed closing date and date of possession;

* thelist of included items (any personal property that would
be transferred to the buyers along with the real property);

+ any contingencies (such as whether the buyers need to sell
their own house first); and

* any obligations the sellers would have to fulfill before
closing, such as completing repairs or cleanup.

Ifthe sellers have legal questions, recommend that they consult
an attorney. Do not try to answer legal questions yourself.
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The sellers may ask questions about the buyers—who they are,
whether they can afford the home, and how motivated they are
to buy. If you have any personal information about the buyers,
be sure to avoid describing them in terms that might lead to a
violation ofthe fairhousing laws. Certain characteristics—race,
national origin, religion, and so on—should not be mentioned.

When you review the financial aspects of the sale, it’s helpful
to use a “Seller’s Estimated Net Proceeds” worksheet, which
will make it easier to explain the selling costs and the amount
of cash the sellers can expect to receive at closing. (See Figure
11.5 in Chapter 11.)

Multiple Offers

Sometimes a seller has more than one offer to consider at the
same time. Two or more offers may come in simultaneously, or
an additional offer may come in while the seller is considering
an earlier one. The listing agent must present every offer
received to the seller, even if the seller has already decided to
accept another offer.

ExampLE: You are the listing agent. You presented an
offer to the sellers two days ago and they've been
considering it very seriously. This morning they told
you that they’re almost sure they will accept it. They
want just a little more time to think it over.

A few minutes ago, a buyer’s agent sent you another
offer on the sellers’ house. This offer is not nearly as
attractive as the first one. Even so, you are required
to present the new offer to the sellers right away. You
can’t wait around to see whether they accept or reject
the first offer.

In competitive real estate markets, multiple offers are not
uncommon. From a seller’s point of view, multiple offer
situations are desirable. Competing buyers may even enter into
a bidding war against one another, eliminating contingencies,
increasing offer amounts, or making other concessions to make
their offers more attractive, which drives up the final sales price.

Buyer’s Agent’s Role. If you represent a buyer in a multiple
offer situation, your goal is to work with the buyer to make the
offer as attractive as possible, without compromising too much.
Depending on your client’s financial situation, this may mean
increasing the amount of the earnest money deposit, or perhaps
offering an unusually short closing period. Unless your buyer is
going to pay cash for the property, lender preapproval is almost a
requirement; the seller is far less likely to consider an offer from
an unapproved buyer if a similar offer has been submitted by an
approved buyer. You may be able to find out from the seller’s
agent if the seller wants any special terms or concessions. For
example, if the seller wants to sell quickly but would prefer to
remain in the home for a certain period after closing, your client
might be willing to accommodate that by including a post-sale
rental arrangement for the seller in the offer.

Anotherpossibility isto attachan addendum with a price escalation
clauseto yourbuyer’s offer. An escalation clause will automatically
increase the offered price in response to competing offers.
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Help your buyer assess the offer to make sure any concessions
made are worth it. It’s easy for an anxious buyer to get caught
up in a bidding war, and he may want to offer more than he can
afford, or agree to unreasonable seller demands.

Listing Agent’s Role. On the other hand, if you represent
the seller in a multiple offer situation, your goal is to ensure
that the seller accepts an offer that maximizes her profit but
minimizes the chance that the sale will fall through.

One possible pitfall of a bidding war can occur if the price is
driven up beyond what the home is truly worth. The seller may
accept the highest offer but see the deal fall through when the
buyer’s lender appraises the house for less than the offered
amount. Or the sale may fail for a different reason, and when
the seller begins the negotiating process again, she may have
inflated expectations of her home’s value.

It is the listing agent’s job to explain to the seller that simply
accepting the highest offer isn’t necessarily the wisest move. It
may make more sense, for example, to choose a lower, all-cash
offer over a higher offer requiring lender approval.

When faced with multiple offers, a seller has a number of
options. The seller may decide to:

» reject all of the offers,

» accept one of the offers and reject the others,

* make a counteroffer on one offer and reject the others,
* make multiple counteroffers, or

« accept one offer and make a contingent counteroffer on
another.

The last of these alternatives, the contingent counteroffer, brings
us to the subject of backup offers.

Backup Offers

Some buyers are so interested in a particular house that they
are willing to make a backup offer—an offer that’s contingent
on the failure of a previous sales contract.

ExampLE: You showed Clark’s house to Lenihan a week
ago, and this morning Lenihan called to say he wants
to make an offer on it. You contact the listing agent and
learn that the seller has already signed a purchase
and sale agreement. Your client, Lenihan, is extremely
disappointed. You explain that he can make a backup
offer that is contingent on the failure of the first contract.
He agrees to this, and you submit Lenihan’s backup
offer to the listing agent.

A listing agent is not only required to present additional offers
received while the seller is already considering an offer, he
must also present offers that come in after the seller has signed
a contract, up until that sale actually closes. However, when an
offer is submitted after the seller has signed a contract, it should
be made contingent on the first sale’s failure to close. Attaching
a backup addendum such as the one shown in Figure 6.1 to the
second buyer’s offer is the best way to accomplish this.
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Fig. 6.1 Backup Offer Addendum

Form 38A ©Copyright 2021
Back-Up Addendum Northwest Multiple Listing Service
Rev. 3/21 ALL RIGHTS RESERVED
Page 1 of 1

BACK-UP ADDENDUM TO PURCHASE AND SALE AGREEMENT

The following is part of the Purchase and Sale Agreement dated

between (“Buyer”)
Buyer Buyer

and (“Seller’)
Seller Seller

concerning (the "Property”).
Address City State Zip

1. Property Already Sold. Seller has previously sold the Property pursuant to a purchase and sale agreement
dated (“First Sale”). Seller reserves the right to change or amend the terms of the First Sale.

2. Back-Up Agreement Subject to First Sale. This “Back-Up Agreement” is subject to the First Sale. Seller is not
obligated to sell to Buyer, unless the First Sale fails to close.

3. Notice - If First Sale Fails to Close. Seller shall give notice to Buyer withing2'days, of learning that the First Sale
will not close (“First Sale Failure Notice”). NWMLS Form 38B may be used for this netice.

4. Closing. If the First Sale fails to close, the Closing Date of this Back-Up Agreement shall be days
(60 days if not filled in) from the date of delivery of the First Sale Failure“Notice. The Closing Date in this
Addendum supersedes the Closing Date in the Agreement.

5. Expiration of Back-Up Agreement. If Seller has not given the First Sale Failure Notice within days
(60 days if not filled in) after mutual acceptance of this_Back=Up Agreement, this Back-Up Agreement shall
terminate.

6. Termination by Buyer. Buyer may terminate this Back-Up Agreementiany time prior to receiving the First Sale
Failure Notice. NWMLS Form 38B may be useddor this notice.

7. Time. For the purposes of computing time, (except for paragraph 5 above), all timelines in this Back-Up
Agreement, including the deposit of Earngst Money, shall begin on the date of delivery of the First Sale Failure
Notice. If NWMLS Short Sale Addendum (Fofm'22SS) is a part of this Back-Up Agreement, all timelines shall
begin on the date of delivery ofithe First Sale‘Failure Notice or Notice of Lender Consent, whichever occurs later.

8. Other.

Buyer Date Seller Date

o ~N o uv

©

1"
12
13

14
15
16

17
18

19
20
21
22

23

24
25
26
27
28
29
30
31
32
33

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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A listing agent is not only required to present additional offers
received while the seller is already considering an offer, he
must also present offers that come in after the seller has signed
a contract, up until that sale actually closes. However, when an
offer is submitted after the seller has signed a contract, it should
be made contingent on the first sale’s failure to close. Attaching
a backup addendum such as the one shown in Figure 6.1 to the
second buyer’s offer is the best way to accomplish this.

Contingent Counteroffer. Suppose you’re representing a
seller who has already signed a purchase and sale agreement,
and another buyer makes an offer. The seller is interested in
accepting this as a backup offer, but it isn’t contingent on the
failure of the first contract. You should advise the seller to make a
contingent counteroffer. The counteroffer will repeat the buyer’s
offer but add a contingency clause regarding the first contract.

ExampLE: Your sellers have accepted an offer from the
Browns. The Browns’ offer is for the full listing price, but
it's by no means certain that the Browns will qualify for
the financing they need to complete the purchase. So
when you present an offer from Finney, the sellers are
very interested. Finney’s offer is for $4,000 less than
the Browns’ offer, but Finney is already preapproved
for the necessary loan.

The sellers want to accept Finney’s offer as a backup
offer. However, Finney’s offer does not include a
clause that makes it contingent on the failure of the
first agreement. So you advise the sellers to make a
counteroffer. They offer Finney the same terms set
forth in his original offer, but they include a backup
addendum making the sale to Finney contingent on the
failure of the sale to the Browns. Finney accepts the
sellers’ counteroffer. Now if the Browns fail to qualify
for financing, the sellers will have a binding contract
with Finney.

Backup Offers and Breach of Contract. Ifaseller were
toacceptasecond offer without abackup contingency clause, she
would end up obligated to sell the property under two different
purchase and sale agreements. Because one contract couldn’t
be fulfilled without breaching the other, the seller would be
liable for breach of contract to the potential buyer who didn’t
get the property.

ExampLE: Returning to the previous example, suppose
your sellers accepted Finney'’s offer without adding the
contingency provision. They would then be obligated
to sell the property both to Finney and to the Browns.
Obviously, the sellers can transfer the property to only
one of the buyers. So if the sale to the Browns closed,
Finney could sue the sellers for breach of his contract.

Never try to convince a seller to break an existing agreement in
order to accept another offer, even if the second offer is much
better. If you were to do that, you could be found guilty of a tort
(a civil wrong) called “tortious interference with a contractual
relationship.” You could be held liable for damages caused by
the breach of contract.
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ExawmpLE: Now suppose that Finney’s offeris substantially
better than the Browns’ offer. Finney is offering $15,000
more than the listing price, will pay all of the closing
costs, and is preapproved for the necessary financing.
The sellers would be better off with this offer, and so
would you (your commission would be larger because of
the higher purchase price). But you should not suggest
that the sellers breach their contract with the Browns
in order to accept Finney’s offer. If you did, the Browns
could sue you for damages, and you could also lose
your real estate license.

Ifyourclients express an interest in breaching a contract in favor
of another offer, you should strongly recommend that they talk
to a real estate attorney before taking any action.

Notice to Backup Buyer. When a seller has accepted a
backup offer and the first sale fails to close, the seller must
notify the backup buyer that their purchase and sale agreement
is now a binding contract. The seller can use a form such as
the one shown in Figure 6.2 to notify the backup buyer that the
first sale has failed.

Revoking an Offer

A buyer can revoke an offer to purchase at any time before
the seller properly communicates his acceptance of the offer.
When the offer is accepted, a binding contract is created, and
the buyer can’t back out without breaching it.

Even if an offer gives the seller a specific length of time to
consider it, the buyer can revoke the offer sooner than that, as
long as she acts before the seller sends his acceptance.

ExampLe: Grant offers to buy Rush’s house for $365,000.
The offer states that it will terminate in 48 hours. If the
48 hours pass without an acceptance, Grant’s offer
terminates automatically. But if Grant changes her
mind about buying the house before that (for example,
30 hours after making the offer) and Rush has not yet
acceptedit, Grantis free to revoke the offer. Rush cannot
force her to keep the offer open for the full 48 hours.

If a time limit is not stated in the offer, it will terminate after a
reasonable amount of time.

ExawmpLE: Now suppose that Grant’s offer to Rush doesn’t
have a termination date. Rush doesn’t respond to the
offer for weeks. Finally, six weeks after receiving the
offer, Rush notifies Grant that he’s accepting it. It's too
late, however. It's not reasonable to expect that an offer
to purchase a house will be kept open for six weeks.
If Grant has changed her mind about buying, she’s no
longer bound by her offer.
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Fig. 6.2 Notice to Backup Buyer

Form 38B ©Copyright 2019

Back-Up Addendum Notice Northwest Multiple Listing Service

Rev. 7/19 BACK-UP ADDENDUM NOTICE ALL RIGHTS RESERVED

Page 1 of 1

The following is part of the Purchase and Sale Agreement dated 1

between (‘Buyer’) o
Buyer Buyer

and (“Seller”) 3
Seller Seller

concerning (the "Property”). 4
Address City State Zip

Seller’s First Sale Failure Notice

Pursuant to Paragraph 3 of the “Back-Up” Addendum (Form 38A), Seller gives notice to Buyer that the First Sale 5
failed to close (“First Sale Failure Notice”). This “Back-Up Agreement” is now a firm agreement for the sale of the 6
Property. 7
8

Seller Date Seller Date
Buyer’s Notice of Termination 9
Pursuant to Paragraph 6 of the “Back-Up” Addendumf(Form 38A), Seller has not delivered the First Sale Failure 10
Notice and therefore, Buyer hereby gives notice thatBuyer eleets to terminate the Agreement. 1
12

Buyer Date Buyer Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Counteroffers and
Negotiations

Unless a buyer has made an offer that matches all of the
seller’s terms, the parties are likely negotiate In fact,
negotiation is the norm rather than the exception. Under
normal market conditions, sellers generally don’t expect
full-price offers, and buyers aren’t surprised when the seller
rejects their first offer and counters with another offer. The most
common objections to initial offers concern:

* the price,

 the amount of earnest money,

« the proposed closing date and date of possession,

* which furnishings or fixtures are included in the sale, and

* financing terms.

Making a Counteroffer

If the seller decides to counter the buyer’s offer with another
offer, youmay be able to make the seller’s changes on the original
purchase and sale agreement form.

ExampLE: Gordon has offered Lamont $275,000 for her
house, with a closing date of June 16. He is making an
earnest money deposit of $1,500. Lamont is pleased
with nearly all of the terms of Gordon'’s offer, but she
wants a larger deposit—$6,500. Lamont's agent simply
crosses outthe $1,500 earnest money figure on the form
submitted by Gordon and writesin $6,500. Lamontinitials
the change, and her agent presents the counteroffer (the
revised purchase and sale agreement form) to Gordon.

For simple changes such as the one in the example, this might
work justfine. Butit’s usually better to use a separate counteroffer
form, such as the one shown in Figure 6.3, especially when the
changes are numerous or complicated. Otherwise the purchase
and sale agreement may become confusing and, as a result,
unenforceable.

On the counteroffer form in Figure 6.3, you identify the original
offer by filling in the date it was signed by the buyer, the property
description, and the names of the buyer and seller.

The counteroffer states that all of the terms of the original
offer are acceptable to the seller, except for the changes noted.
The form has lots of room to fill in the new terms the seller
is proposing. There’s space for setting a deadline, to indicate
how long the buyer has to consider the counteroffer before it
will terminate. The counteroffer is then signed by the seller and
presented to the buyer for approval or rejection.

When your seller decides to make a counteroffer, be sure to
explain that the counteroffer will terminate the original offer
and all of the buyer’s obligations under that offer.

100

ExawmpLE: Returning to the previous example, suppose
that Gordon rejects Lamont’s counteroffer. He doesn’t
want to make a $6,500 earnest money deposit. In that
case, Gordon has nofurther obligationto Lamont. That’s
because Lamont’s counteroffer had the same effect as
a rejection of Gordon'’s original offer would have had:
it terminated the offer. So when Gordon refuses to pay
a larger deposit, Lamont can’t simply change her mind
and decide to accept Gordon’s original offer. His offer
has already been terminated by rejection. If Gordon
still wants to buy the property, he can renew his offer;
however, if he no longer wants to buy it (or buy it on the
terms he originally offered), he is not obligated to do so.

If you are presenting a counteroffer to a buyer, review every
term the seller has altered. You may want to prepare another
“Buyer’s Estimated Costs” worksheet if the counteroffer
changes the buyer’s costs. If the buyer decides to accept the
counteroffer, have him sign the counteroffer form. Then notify
the seller that the counteroffer has been accepted. Alternatively,
the buyer may choose to respond with a counteroffer of her
own. Each counteroffer may be made using a new copy of the
counteroffer form.

Insome cases, the parties will trade counteroffers back and forth
anumber of times. The negotiation process can be frustrating or
evennerve-wracking. As always, maintain your professionalism
and do what you can to keep the parties from becoming hostile.
Refrain from making negative comments about either party. It’s
your responsibility to serve the best interests of your client, and
a transaction that satisfies both parties is in your client’s best
interests, whether you’re representing the buyer or the seller.

Don’t forget to give the parties copies of any documents they
sign when they sign them. Each party who makes a counteroffer
should get a copy of it immediately after signing it, and both
parties should geta copy of the final purchase and sale agreement
as soon as it is signed.

Like any offer, a counteroffer can be revoked at any time before
the other party accepts it. A form such as the one shown in
Figure 6.4 can be used to withdraw a counteroffer.

Accepting an Offer

When an offer (or a counteroffer) is accepted, a contract is
formed and the parties are legally bound by it. There are three
rules to keep in mind concerning the acceptance of an offer.

The acceptance:
1. must be communicated to the person who made the offer,
2. must be made in the specified manner, and
3. cannot change any of the terms of the offer.

Communicating Acceptance

To be effective and create a valid contract, the offeree’s
acceptance must be communicated to the offeror. (The offeree
is the person to whom the offer was made, and the offeror is
the person who made it.) A seller may have decided to accept
a buyer’s offer, but until the seller actually submits or delivers
the acceptance to the buyer, the buyer can still revoke the offer.
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Fig. 6.3 Counteroffer Form

Form 36 ©Copyright 2011
Counteroffer Addendum Northwest Multiple Listing Service
Pove of 1 COUNTEROFFER ADDENDUM ALL RIGHTS RESERVED
TO REAL ESTATE PURCHASE AND SALE AGREEMENT

All terms and conditions of the offer (Real Estate Purchase and Sale Agreement) dated ;o1
concerning (the "Property"), 2

Address City State Zip
by, ,as
and the undersigned ,as

are accepted, except for the following changes.

O The Purchase Price shall be $

Q Other. 8

This counteroffer shall expire at 9:00 p.m. on (if not filled in, two days after it is delivered), 27
unless it is sooner withdrawn. Acceptance shall not be effective until a signed copy is received by the counterofferor, 28
their broker or at the licensed office of their broker. If this counteroffer is not so accepted, it shall lapse and the 29
Earnest Money shall be refunded to Buyer. 30

All other terms and conditions of the above offer are incorporated herein by reference as though fully set forth. 31

Signature Date Signature Date

The above counteroffer is accepted.

Signature Date Signature Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Fig. 6.4 Withdrawal of Offer or Counteroffer

Form 36A
Offer/Counteroffer Withdrawal

Rt ot 1 WITHDRAWAL OF OFFER OR COUNTEROFFER

The following is part of the Purchase and Sale Agreement dated

©Copyright 2021
Northwest Multiple Listing Service
ALL RIGHTS RESERVED

O Buyer and Buyer Broker

The attached Q Offer; Q Counteroffer is withdrawn. \@

between (“Buyer”)
Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

TO: O Seller and Listing Broker

O Seller; QO Buyer Da Seller; O Buyer

Date

© ©

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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ExampLe: Hathaway makes an offer to buy White’s
land, and White says he’ll think it over. Hathaway
leaves him a purchase and sale agreement form
ready for his signature.

The next day, Hathaway finds another piece of land
she likes better. She emails White that she’s revoking
her offer.

White protests, claiming that he had already signed
Hathaway’s offer before she revoked it and simply
forgot to hit “send” on his message with the signed
document attached. But since White hadn’t submitted
the signed contract to Hathaway yet, the acceptance
was not communicated. As a result, Hathaway’s
revocation of her offer was effective and no contract
was formed.

Note that acceptance of an offer can also be communicated
to a party through that party’s agent. For example, a seller’s
acceptance of a buyer’s offer is considered to have been
communicated when the seller submits or delivers it to the
buyer’s agent, even before the buyer’s agentrelays the acceptance
to the buyer.

Manner of Acceptance

Because a contract to purchase real estate must be in writing, an
offer to purchase real estate must be accepted in writing. Written
acceptances may be sent by postal mail or delivered by hand,
but delivery via email and electronic signature service is more
common. On the other hand, spoken acceptance does not create
an enforceable contract if the agreement concerns real estate.

ExampLE: Adams submits a written offer to purchase
Baker’s property. Baker finds the offer very attractive,
so she immediately calls Adams and accepts the offer
over the phone. Two hours later, Baker receives an
even better offer. Baker can still change her mind about
Adams’s offer, because she didn’tacceptitin writing. Her
earlier unwritten acceptance did not create a contract
between them.

Sometimes an offer calls for a particular manner of acceptance.
If so, the acceptance must be made in the specified manner to
be binding.

ExawmpLE: Wallace offers to buy Sanchez’s property. But
Wallace is immediately leaving for a long weekend at a
mountain lodge a few hours away and he will have little
or no internet access or cell phone service, so he adds
this provision to the offer: “This offer shall become a
binding contract when written acceptance is sent within
48 hours by overnight delivery to me at Warm Lake
Lodge.” Sanchez can only accept the offer by having
the acceptance sent as instructed.

Ifthe offer does not call for a particular manner of acceptance, it
may be accepted by any reasonable medium of communication.
A medium is considered reasonable when it is the same one
that was used by the buyer, it is one that is customarily used
in similar transactions, or it has been used by the parties in
previous transactions. For instance, if the buyer sent the offer
to the seller by email, it’s reasonable for the seller to send the
acceptance to the buyer by email. (Note that if you email offers
and acceptances, it’s a good idea to get signed originals from
both parties.)

Acceptance Cannot Change Terms

To create a contract, the seller must accept the buyer’s terms
exactly as offered. The seller can’t modify the terms of the
offer or add any new terms. An acceptance with modifications
is actually a counteroffer, not an acceptance.

Contract Amendments

Accepting an offer to purchase (or a counteroffer) creates a
binding contract. After that, the terms of the agreement can’t
be changed without the consent of both parties. If the buyer
and seller agree to modify their contract, you should use a
separate form instead of writing the changes on the original
purchase and sale agreement form. For example, amendments
to the Northwest Multiple Listing Service purchase and sale
agreement form are made with the optional clauses addendum
shown in Chapter 7 (Figure 7.4).

The form used for an amendment should identify the original
contract, provide space to write in the changes, and require the
signatures of both parties. The signed amendment form should
be attached to the original agreement. Each party should be
given a copy of the amendment as soon as he signs it.

When you’re filling out a form to amend a contract, remember
that writing a special provision for the parties constitutes the
unauthorized practice of law. When a transaction requires a
special provision, ask your designated broker or branch manager.
She is likely to have one or more standard clauses drafted by
lawyers that are appropriate for your transaction.

Contract Rescission

Sometimes both the buyer and the seller change their minds
about going through with the transaction. If so, the parties can
terminate their contract by mutual agreement. To do this, the
buyer and the seller should sign a rescission agreement, which
officially terminates the purchase and sale agreement. An
example of a rescission form is shown in Figure 6.5.

A rescission agreement should describe how the earnest money
deposit will be handled. When a purchase and sale agreement
is rescinded by mutual agreement, the buyer and the seller
may agree to let the listing and buyer brokerage firms split
the deposit in lieu of receiving the commission. Technically,
the parties are still liable for fully compensating the brokerage
firms as agreed, but the firms are usually willing to share the
earnest money instead.
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Fig. 6.5 Rescission Agreement Form

The Purchase and Sale Agreement (the “Agreement”) dated

between (“Buyer”)
Buyer Buyer

and (“Seller”),
Seller Seller

concerning (the “Property”)
Address City State  Zip

is rescinded as follows:

RELEASE. The Agreement and all other agreements or undertakings between Buyer and Seller with respect to
the Property are rescinded. Each party releases the other and all real estate firms and brokers involved with
this sale from any and all liability in connection with the sale, except as agreed below. Nothing herein shall be
construed to terminate any existing agency relationships or related agreements unless otherwise agreed in
writing.

EARNEST MONEY. The party holding the earnest money is authorized and directed to disburse the earnest

money as follows:

$ to Buyer.

$ to Seller.

$ to Listing Brokerage Firm¢

$ to Buyer Brokerage Fifm.

$ to

COMPENSATION. If Seller shall, withinf”___/ days (180 days if not filled in) from the date hereof, sell the

Property to Buyer or someone acting on Buyer's behalf, Seller shall pay Listing Brokerage Firm and the Buyer
Brokerage Firm the compensation as set forth in the Exclusive Listing Agreement between Seller and Listing
Brokerage Firm, less any portion of thepaboverearnest money retained by Listing Brokerage Firm. Provided if
compensation is paid to anotherfmember(s) of a multiple listing service in conjunction with such a sale, the
amount of compensation payable to Listing Brokerage Firm and Buyer Brokerage Firm shall be reduced by the
amount paid to such other membei(s).'Sell" includes a contract to sell; an exchange or contract to exchange; or
an option to purchase regardless of when it closes.

Buyer’s Signature Date Seller’s Signature Date
Buyer’s Signature Date Seller's Signature Date
Buyer Brokerage Firm Listing Brokerage Firm

Buyer Broker’s Signature Date Listing Broker’s Signature Date

Form 51 ©Copyright 2022
Rescission Agreement Northwest Multiple Listing Service
Rev. 10/22 ALL RIGHTS RESERVED
Page 1 of 1 RESCISSION AGREEMENT

26

27

28

29

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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For the firms’ protection, a rescission agreement form may
have an extender clause similar to the ones that appear in listing
agreements. Under this type of provision, if the seller enters into
anew purchase and sale agreement with this same buyer within
a specified period (such as six months) after rescinding their
original agreement, the firms must be paid their full compensation.

Rescission agreements are also used when a purchase and sale
agreement terminates because a contingency has notbeen fulfilled.
This is discussed in Chapter 8.

Earnest Money Deposits

An important part of helping a buyer make an offer to purchase
a home is handling the earnest money deposit. It’s traditional
for the buyer to give the seller earnest money (sometimes
called a good faith deposit) as evidence of the buyer’s good
faith intention to buy the property on the terms he has offered.

There’s no law that requires a buyer to give the seller an earnest
money deposit, but virtually every seller will expect one. A
seller does not want to take her home off the market, possibly
for several weeks, unless the buyer is actually going to follow
through on his promise to buy the property. Since the buyer will
usually forfeit the deposit if he backs out, the deposit gives the
seller some assurance that the buyer really is ready, willing, and
able to buy the property.

The Size of the Deposit

There is no “standard” deposit amount or percentage. In fact,
the size of the earnest money deposit usually depends on the
buyer’s circumstances. A buyer who is planning on making
a large cash downpayment generally won’t have any trouble
making a substantial deposit; the deposit will simply be applied
toward the downpayment when the sale closes. On the other
hand, if the buyer is planning to finance the purchase with a
no-downpayment VA loan, he may not have enough cash for
a big deposit.

As a general rule, the deposit should be large enough to give
the buyer an economic incentive to complete the transaction.
It should also be large enough to compensate the seller for the
time and expense involved in taking the house off the market
if the buyer fails to complete the transaction.

ExampLE: Bernhardt offers to buy Warren’s property for
$250,000. He makes a $800 deposit. Two weeks later,
Bernhardt finds another property he likes more than
Warren’s for only $240,000. He decides to walk away
from his contract with Warren, forfeit the $800 deposit,
and purchase the other property.

Under the terms of the purchase and sale agreement,
Warren can keep the deposit as payment for his time
and trouble. But in this case, the deposit was too
small to serve its purpose. The $800 deposit was not
enough money to convince Bernhardt to honor his
contract, nor was it enough to compensate Warren for
the inconvenience of taking his property off the market
for two weeks.

The Form of the Deposit

A real estate agent who accepts an earnest money deposit from
a buyer is required by law to tell the seller the amount of the
deposit and what form it is in. Is it a personal check, a cashier’s
check, a wire transfer, cash, or a promissory note? If you fail
to disclose this information to the seller, you may be subject
to disciplinary action. You may also face disciplinary action if
you don’t tell the seller that the earnest money check bounced
or that the note was not paid. In addition, the seller could sue
you for damages if you fail to make the proper disclosures and
then the buyer does not come through with the deposit.

ExampLE: You're the listing agent for Peterson’s house.
When Thompson makes an offer, he tells you that he’ll
give you a $5,000 earnest money deposit. However,
he explains that he can’t write the earnest money
check until he has transferred funds into his checking
account. He assures you that he’ll bring you a check
tomorrow. He asks you to present the offer to Peterson
right away.

When you present the offer, you tell Peterson that
Thompson is making a $5,000 deposit, but neglect to
mention that he hasn’t given you the check yet. You
could be subject to disciplinary action for failing to
disclose this information.

Peterson accepts Thompson'’s offer without asking to
see the check. She assumes that you already have it
and will give it to your brokerage firm, in the usual way.

The next day, Thompson puts you off for one more
day. The day after that, he refuses to give you the
check and tells you he’s decided to back out of his
contract with Peterson. Now not only are you subject
to disciplinary action, but Peterson could sue you and
your firm for the money she should have received as
compensation for Thompson'’s breach of contract.

Now let’s consider the advantages and disadvantages of the
different forms an earnest money deposit can take.

Personal Checks. Many buyers make their earnest money
deposit with a personal check. The check isusually made payable
to the escrow agent or, less commonly, to the brokerage that
will deposit the check if the buyer’s offer is accepted.

Sometimes a buyer wants to use a postdated check, which can’t
be deposited until the date on the check. However, some firms
won’t accept postdated checks. If you do accept a postdated
check, you must tell the seller. It’s wise to make this disclosure
in writing.

As an alternative to using a postdated check, the buyer may
choose to make a small initial earnest money depositand include
aprovision in the offer that she will make an additional deposit
within a certain period of time.
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ExampLE: Hassam wants to make an offer on a home.
She has a certificate of deposit that will mature in ten
days, and she’s planning on using those funds for
the downpayment. Right now, however, she only has
enough cash available to make a $500 earnest money
deposit. She doesn’'t want to cash in her certificate of
deposit before it matures, because she would have to
pay a penalty for early withdrawal. Instead, she gives
you a $500 check with her offer and agrees in writing
to make an additional earnest money deposit in the
amount of $2,500 in ten days.

Cashier’s Checks. Your brokerage firm may have a policy
that requires buyers to obtain a cashier’s check from their bank
instead of writing a personal check for the earnest money.

A personal check will bounce—the bank will refuse to pay
it—if there are insufficient funds in the account it’s drawn on.
In contrast, a cashier’s check can’t bounce, because the bank
already withdrew the funds from its customer’s account before
issuing the cashier’s check.

If a cashier’s check will be needed for the deposit, let your
buyer know in advance, since obtaining the check from the
bank is an extra step. Banks typically charge a small fee for a
cashier’s check.

Electronic Funds Transfers. Submission of the bulk ofthe
funds that a buyer owes at closing is often done by electronic
funds transfer (EFT), typically in the form of a wire transfer,
where the money passes electronically from the buyer’s bank
account to the closing agent’s account. An EFT may alsobe used
(though less commonly) to make the earnest money deposit. The
funds are wired to the real estate brokerage’s trust account, since
escrow has not yet been opened at that point in the transaction.

A wire transfer is convenient, because there’s no physical
document that has to be handed over. It also avoids the risk
of having a check bounce and incurring overdraft charges; the
wire transfer simply does not happen if there are insufficient
funds in the buyer’s account.

However, it’s important to be aware of the potential dangers
of wire fraud. Scammers sometimes request electronic funds
transfers from buyers or sellers using emails or texts that appear
to be sent by a real estate agent, escrow agent, or title company
involved in the transaction. If a party mistakenly sends funds to
a fraudulent account, it may be difficult or even impossible to
recover the money. If the parties choose to use a wire transfer,
it’s a good idea to explain the risks of electronic funds transfer
and advise the parties to confirm any wire transfer request by
telephone.

Another consideration is time: wire transfers between banks
may take 24 hours or longer, so using a wire transfer for the
good faith deposit generally isn’t compatible with making an
offer in a hot market, where there’s little turnaround time. A
buyer who wants to use a wire transfer for the deposit should
contact the bank in advance to find out what the procedure is.
A transfer fee will usually be charged.
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Alternatively, the parties may choose to complete an EFT using
an electronic payment platform specifically designed for real
estate transactions, such as Earnnest or Paymints.

Cash. In rare cases, a buyer wants to make the earnest money
deposit in cash. But accepting an earnest money deposit in cash
carries risks for both the agent and the firm.

ExampLE: A buyer wants to make an offer for a property
on Friday night. He gives you a cash earnest money
deposit of $12,000. You can’t turn the cash over to your
firm until Monday. What do you do with the cash over the
weekend? You can’t deposititin your own account (that
would be commingling trust funds with personal funds),
but you will be responsible if the cash is lost or stolen.

Most brokerages won’t accept cash deposits. If you do take a
cash deposit, you must turn it over to the firm in its original cash
form. You may not deposit it into your account and then write
a check against the deposit. Nor may you purchase a cashier’s
check with the cash.

Also, federal laws intended to prevent money laundering and
tax evasion require you to report the receipt of large amounts
of cash to the government. (See the discussion of IRS Form
8300 in Chapter 11.)

Promissory Notes. Althoughit’sriskytoacceptapromissory
note as an earnest money deposit, sometimes a seller is willing
to do so. When you tell the seller that the deposit is in the form
of a note, be sure he understands the risk. Should the buyer
refuse to pay the note when it comes due, a lawsuit would be
the only way to collect the money owed.

A form that can be used for an earnest money note is shown in
Figure 6.6. This form provides that failure to pay the note as
agreed is a breach of the purchase and sale agreement as well
as a default on the note. It also provides that if it is necessary
to sue the buyer to collect on the note, the buyer will have to
pay reasonable attorney’s fees and court costs.

Personal Property. In unusual cases, a buyer may want to
use an item of personal property as an earnest money deposit.
For instance, you might encounter a buyer who wants to use
stock certificates, bonds, or a boat as part or all of the deposit.
It is up to the seller to decide whether to accept such an item
as a deposit. The parties and your firm will have to arrange an
appropriate method of safekeeping for the item in question.

Handling a Deposit

Under Washington’s license law, when areal estate agentreceives
trust funds from a client or customer, the funds generally must
be deposited in the brokerage firm’s trust account by the end
of the first banking day after they are received. However, the
law makes an exception for earnest money deposits. If the
purchase and sale agreement provides for deferred deposit or
delivery of the earnest money, then the deadline(s) and other
requirements set in the agreement apply instead of the “first
banking day after receipt” rule.
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Fig. 6.6 Earnest Money Promissory Note Form

Form 31 ©Copyright 2021

Earnest Money Promissory Note Northwest Multiple Listing Service
Rev. 3/21 ALL RIGHTS RESERVED
Page 1 of 1

EARNEST MONEY PROMISSORY NOTE

$ , Washington 1
FOR VALUE RECEIVED, 2
Buyer

(‘Buyer’) 3

Buyer
agree(s) to pay to the order of (Buyer Brokerage Firm or Closing Agent) 4
the sum of Dollars 5
(% ), as follows: 6
U within 3 days following mutual acceptance of the Purchase‘and Sale Agreement. 7
[ 8
This Note is evidence of the obligation to pay Earnest Money under a real estate Purchase and 9
Sale Agreement between the Buyer and 10

Seller

(“Seller”) 11

Seller
dated . Buyer's failure to pay the Earnest Money 12

strictly as above shall constitute default'on said Purehase and Sale Agreement as well as on this Note. 13

If this Note shall be placed in the hands ofian attorney for collection, or if suit shall be brought to collect 14
any of the balance due on this Note, the Buyer promises to pay reasonable attorneys’ fees, and all 15

court and collection costs. 16
Date: 17
BUYER 18
BUYER 19

* “On closing” or similar language is not recommended. Use a definite date.

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.

107



Washington Real Estate Practices

For example, a purchase and sale agreement might provide
that the buyer’s broker will hold the buyer’s earnest money
check undeposited until the agreement has been accepted by
both parties. If mutual acceptance doesn’t occur, the check will
simply be returned to the buyer. If the parties do form a contract,
the broker will then either deposit the check in her firm’s trust
account or else deliver it to the closing agent, whichever the
agreement requires.

In the Northwest Multiple Listing Service purchase and sale
agreement form (see Figure 7.1 in the next chapter), the buyer
checks a box to indicate whether the earnest money will be
held by the buyer brokerage firm or by the closing agent. The
buyer must deliver the earnest money to her broker or directly
to the closing agent within a certain number of days after mutual
acceptance of the agreement. The default is two days, unless a
different number is filled in.

Ifthe purchase and sale agreement does not provide for deferred
deposit or delivery, then the license law’s general rule for trust
funds applies: the earnest money must be deposited into the
brokerage firm’s trust account by the end of the first banking
day after the broker receives it from the buyer.

The license law has additional requirements that apply when
a brokerage firm is going to deposit a buyer’s earnest money
check (or other trust funds) in a trust account. If the amount of
the check is $10,000 or less, the firm must keep it in a pooled
trust account identified as a housing trust fund account, with
interest paid to the state treasurer. If the check is for more than
$10,000, it is usually placed in a separate trust account, with
the interest paid to the buyer (the agreement could call for
the interest to go to the seller, however). Before the buyer’s
check can be deposited into a separate account, the buyer must
complete IRS form W-9.

Fig. 6.7 Earnest Money Rules

BUYER’S EARNEST MONEY DEPOSIT

* MUST BE DEPOSITED INTO TRUST ACCOUNT BY
END OF FIRST BANKING DAY AFTER RECEIPT,
UNLESS OTHERWISE AGREED

*  $10,000 OR LESS: MUST BE KEPT IN POOLED
ACCOUNT, WITH INTEREST PAID TO STATE
TREASURER

*  MORE THAN $10,000: MAY BE KEPT IN SEPARATE
ACCOUNT, WITH INTEREST PAID TO BUYER
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Refund or Forfeiture of Earnest Money

If the buyer and seller have signed a purchase and sale
agreement, but the sale fails to close, the earnest money will
either be returned to the buyer or forfeited to the seller. The
circumstances under which it will be refunded or forfeited
should be stated clearly in the purchase and sale agreement.
This is the best way to prevent a dispute between the buyer
and the seller over who is entitled to the deposit.

Typically, the buyer is entitled to a refund of the deposit if:
* the seller rejects the offer;
« the buyer withdraws the offer before it is accepted;

» the buyer rescinds based on information in the seller
disclosure statement or discovers a material inaccuracy
concerning the property; or

+ the seller accepts the offer, but a contingency provision is
not fulfilled, so the contract is terminated.

ExawmpLE: Lindor and Jones have a purchase and sale
agreement that's contingent on Lindor obtaining a
conventional loan to finance the purchase. Lindor
applies to three lenders, but they all reject his loan
application. The contingency hasn’t been fulfilled, so
the contract is terminated, and Lindor is entitled to a
refund of the deposit.

On the other hand, the deposit will generally be forfeited to the
seller if the seller accepts the offer, but then the buyer simply
changes her mind and backs out of the sale. Most purchase
and sale agreements provide that the deposit will be treated as
liquidated damages if the buyer breaches the contract.

Washington has a statutory limit on liquidated damages in real
estate transactions. When a buyer’s earnest money deposit is
treated as liquidated damages, the amount that the buyer forfeits
cannot exceed 5% of the purchase price of the property.

Note that listing agreements commonly provide that when an
earnest money deposit is forfeited to the seller, any expenses
already incurred that were to be paid at closing will be deducted
from the earnest money first. So costs that the real estate agents
paid on behalf of the parties are deducted from the deposit and
then the remainder is divided equally between the seller and
the listing brokerage.

Disbursement. If the brokerage firm is holding the earnest
money, the firm should ask the parties to agree to the disbursement
in writing before releasing the funds. If they disagree as to
which of them is entitled to the deposit, the firm must give
written notice to both parties of the intent to distribute the
funds within 30 days.

Remember, it is the brokerage firm—not you—who is
responsible for disbursing earnest money deposits. If a buyer
or seller has questions about how the deposit will be handled,
refer her to your designated broker or branch manager. Don’t
try to answer these questions yourself.
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Fair Housing Considerations

As we explained in Chapter 3, in Washington it’s illegal to
discriminate in real estate transactions based on race, color,
creed, religion, national origin, sex, sexual orientation or gender
identity, familial status, marital status, disability, use of a trained
guide dog or service animal, honorably discharged veteran or
military status, and citizenship or immigration status. Chapter
3 covered discriminatory listing and marketing practices; this
section discusses discrimination in the context of working with
buyers and negotiating contracts.

The potential for illegal discrimination against a buyer begins
with your first contact. Even before you show the buyer a
house, prepare an offer, or negotiate a sale, you might engage
in discriminatory conduct.

So keep in mind that you don’t have to intend to discriminate
in order to violate state or federal law. Simply acting in a
discriminatory manner or with a discriminatory effect can be
enough.

ExampLE: An agent has some Vietnamese buyers who
speak very little English. She decides to show them
properties in a part of town known as “Little Saigon”
almost exclusively, even though they did not ask
her to limit their search in that way. The agent is not
intentionally discriminating against her clients; she
simply assumes that the family will be happierinan area
where Vietnamese is commonly spoken. Regardless of
her intent, the agent’s actions constitute steering (see
Chapter 3) and violate fair housing laws.

A buyer’s agent must avoid the same general kinds of
discriminatory actions as a listing agent. In particular, a buyer’s
agent is prohibited from:

 refusing to receive or failing to transmit a bona fide offer;

 refusing to negotiate for the sale of property, or otherwise
making it unavailable;

» changing the terms of'the sale for different potential buyers;
» discriminating in providing services or facilities in
connection with a real estate transaction;

+ representing that a property is not available for inspection
or sale when it is in fact available;

 failing to advise a prospect about a property listing;

* using any application form or making any record or
inquiry which indicates, directly or indirectly, an intent to
discriminate; and

+ discriminating in negotiating or executing any service or
item (such as title insurance or mortgage insurance) in
connection with a real estate transaction.

The agent in the following example violated these prohibitions.

ExampLE: Sarah has shown Hernandez, a Latino buyer,
several houses. Hernandez asks to be shown a particular
house that he noticed online. He thinks it might be just
the place he’s looking for. From office rumors, Sarah
knows that the seller will probably refuse to accept an
offer from any Latino buyer. She’s anxious to avoid a
confrontation, so she tells Hernandez that the seller has
already accepted an offer and the house is no longer
available. Sarah has discriminated against Hernandez
by representing that the property is not available when
in fact it is.

Besure to give all buyers the same quality of service. Obviously,
it’s discriminatory to ignore minority prospects when they enter
your firm’s office, for instance, or to refuse to drive them to
see the listed houses that interest them (if that’s a service you
ordinarily provide).

Your firm will have detailed sales procedures to help you ensure
compliance with fair housing laws. Here are a few examples of
guidelines to follow when talking to buyers, showing homes,
and presenting and negotiating offers:

* Neverimply thatapersonofaparticularrace, color, religion,
national origin, etc., willhave a harder time getting financing.

» Always offer to show your prospects all the listed properties
in your market area that meet their objective criteria.
Don’t make assumptions about a buyer’s housing needs or
neighborhood preferences based on stereotypes.

* Be sure to treat all prospects equally when setting up
showings, making appointments to present offers, or
conducting negotiations.

* Report any suspected discriminatory act or statement on
the part of a seller to your designated broker or another
supervisor immediately. Ask the supervisor (or a lawyer,
if necessary) what you should do about a rejection that
seemed to be based on discriminatory reasons.
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Chapter Summary

L.

110

As areal estate agent, you may fill out a standard purchase
and sale agreement form, but only for a transaction you
are handling, and you cannot charge a separate fee for the
service. You may not draft special clauses or give advice
about the legal effect of provisions in the form. If you
have any questions or concerns when filling out a form,
you should talk to your supervising broker or a real estate
attorney.

All offers to purchase, regardless of their merit, must
be presented to the seller. You must even present offers
received after the seller has already accepted another
offer. (These backup offers should be made contingent on
the failure of the first sales contract.) Offers are usually
presented by the listing agent. You must disclose your
agency status before presenting an offer to purchase.

When a seller “accepts” an offer with a few modifications,
the seller is actually rejecting the offer and making a
counteroffer. When a party wants to make a counteroffer,
it is best to use a counteroffer form. When you present a
counteroffer, be sure to explain each term that has been
changed and discuss the financial ramifications of the
changes.

If an offer does not have a time limit, it will terminate after
a reasonable period of time. An offer can be revoked at
any time up until it is accepted. An offer to purchase real
property must be in writing. The acceptance also must be
in writing.

When an acceptance is delivered, a binding contract is
created. The contract cannot be modified without the written
consent of both parties. The parties may mutually agree to
terminate the contract, although they may still owe the real
estate firm(s) the agreed compensation. If the contract is
terminated, the parties should sign a rescission agreement.

You must disclose the amount and the form of the buyer’s
earnest money deposit to the seller and also disclose any
problems with the deposit. Earnest money can take the form
of'a personal check, a cashier’s check, a wire transfer, cash,
a promissory note, or personal property.

Often the purchase and sale agreement provides that the
deposit is to be held by the closing agent. Earnest money
to be held by the firm must be deposited in the firm’s trust
account within one banking day of receipt, unless the
purchase and sale agreement provides otherwise. Many
agreements state that the buyer doesn’t have to deliver the
earnest money until after mutual acceptance of the contract.
If the sale closes, the earnest money will be credited
against the buyer’s downpayment. If the sale fails to close,
the earnest money will either be returned to the buyer or
forfeited to the seller, depending on the circumstances.

In showing homes, preparing offers, and negotiating sales,
be sure you do not discriminate against the buyers you’re
representing. Discrimination does not have to be intentional
to violate fair housing laws.
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Chapter Quiz

1. Which of the following statements about contracts
for the purchase and sale of real property is true?
a. Theofferneedstobeinwriting, butthe acceptance
does not
b. Both the offer and the acceptance must be in
writing
c. Neither the offer nor the acceptance needs to be
in writing, but the deed to transfer title must be in
writing
d. The offer does not have to be in writing, but the
acceptance must include all of the terms of the
offer

2. Which ofthe following statements about preparing
an offer to purchase is true?

a. The buyer cannot write her own offer without
engaging in the unauthorized practice of law

b. Areal estate agent may write special clauses for
the parties as long as they are inserted into a pre-
printed form written and approved by attorneys

c. Areal estate agent may not prepare an offer if he
represents one of the parties

d. Areal estate agent is held to the same standard
of care as a lawyer when preparing an offer

3. Acontingentcounterofferwould be appropriate when:

a. thesellerhas already signed a purchase and sale
agreement, and then receives an attractive offer
from another buyer

b. the seller wants to accept the buyer’s offer, but
modify some of the terms

c. thebuyerwantstoacceptthe seller’s counteroffer,
but isn’t sure if he’ll qualify for financing

d. the seller has received multiple offers and wants
towithdraw her previous counterofferto one buyer
and accept another buyer’s offer

4. Theseller’s acceptance would be effective (so that
the buyer could no longer withdraw his offer) in
all of the following situations, except if the seller:

a. accepts the buyer’s offer over the phone

b. accepts the offer using electronic signature and
delivery to the buyer’s agent

c. sends the buyer the signed form as an email
attachment

d. handdelivers the signed form to the buyer’s agent

5. Once it has been signed by both the buyer and
the seller, a purchase and sale agreement can be
modified only if:

a. a contingency clause is not fulfilled

b. the buyer accepts the seller’s counteroffer in
writing

c. both parties agree to the modifications in writing

d. the seller failed to disclose certain information he
was legally required to disclose

10.

Which of the following is least likely to be found
in a rescission agreement?
a. An extender clause
b. A notice to backup buyer
c. An agreement to allow the listing and buyer
brokerage firms to share the earnest money
deposit in lieu of a commission
d. The signatures of both parties

After accepting an earnest money deposit from a
buyer, you are required to tell the seller:
a. what form the deposit is in
b. whetherthe buyeractually has paid you the deposit
funds
c. the amount of the deposit
d. All of the above

If you accept cash as an earnest money deposit,
you:
a. mustturnthe deposit over to the firmin its original
cash form
b. should use the cashto purchase a certified check,
to prevent the funds from being lost or stolen
c. should have the buyer’s receipt notarized
d. may face disciplinary action for violating the real
estate license law

Some purchase and sale agreement forms have
a provision allowing the firm to hold the earnest
money check without depositing it for a specified
period. One advantage of this is that:
a. it gives the seller more time to consider the offer
b. the firm can simply return the check to the buyer
if the offer is rejected
c. it ensures that the buyer has sufficient funds in
her account
d. the check can be postdated by a week or more

If the buyer forfeits the earnest money deposit as
liquidated damages for breach of the purchase
and sale agreement:

a. the fullamount of the deposit will be split between
the buyer brokerage firm and the listing firmin lieu
of a commission

b. anyamountin excess of 5% of the purchase price
must be refunded to the buyer

c. anyamountinexcess of $10,000 mustbe refunded
to the buyer

d. thesellerwill be entitled to keep the entire amount,
less any expenses incurred by the listing firm
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Purchase and Sale Agreements

Requirements for a Valid Agreement

Provisions in a Residential Agreement
e Identifying the parties
e Property description
e Purchase price and method of payment
e Earnest money
e Included items
e Conveyance and title
e Information verification period
e Closing provisions
e Transfer of possession
e Default
e Time is of the essence
e Addenda
e Agency disclosure
e Lead-based paint disclosures
e Offer and acceptance
e Signatures

Vacant Land Purchase and Sale Agreements
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Introduction

We’ve discussed a variety of techniques that will help you find
potential buyers, show properties, and negotiate offers. Your
designated broker or branch manager will undoubtedly give you
training in these matters. However, learning the functions of a
purchase and sale agreement and understanding its provisions
are just as important to your career. If you make a mistake in
filling out a purchase and sale agreement form, you could face
the loss of your commission, a lawsuit by the buyer or the seller,
and disciplinary action. This chapter describes the requirements
for a valid purchase and sale agreement, the provisions typically
found inaresidential purchase and sale agreement form, and some
ofthe addenda commonly used in residential transactions. At the
end of the chapter, we’ll look at a purchase and sale agreement
for vacant land.

Requirements for a Valid
Purchase and Sale Agreement

When a seller signs a buyer’s written offer, or when either of
them signs a counteroffer from the other, a contract is formed.
The contract holds the buyer and seller to their agreement until
the sale closes. But the contract won’t be enforceable unless
it includes all the terms legally required for a valid purchase
and sale agreement.

To be enforceable, a purchase and sale agreement must meet
the basic legal requirements for any contract. The parties must
be competent, and there must be mutual consent (offer and
acceptance), a lawful objective, and consideration (the seller’s
promise to sell and the buyer’s promise to buy).

In addition, a purchase and sale agreement must:

1. be in writing;

2. identify the parties and describe the property;
3. state the price and method of payment;
4

provide for the payment of utilities and the proration of
taxes, insurance, and liens;

hd

state the type of deed and the condition of title;

6. listthe liens or other encumbrances the buyer will assume
or take title subject to;

7. describe any conditions or contingencies (such as a
financing contingency); and

8. state the time for delivery of title and possession.

While these are the minimum requirements for validity, most
purchase and sale agreement forms are quite detailed. It is
important for the agreement between the parties to be stated
fully and accurately; anything that isn’t made clear at the
outset can give rise to a dispute later on and might prevent the
transaction from closing.
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Typical Provisions in a
Residential Purchase
and Sale Agreement

There is no one purchase and sale agreement form that all real
estate agents must use. A variety of forms are available from
multiple listing services, other professional organizations, and
legal form publishers. As an example, Figure 7.1 shows the
residential purchase and sale agreement form that the Northwest
Multiple Listing Service (NWMLS) uses. Of course, you need
to become familiar with the terms of the purchase and sale
agreement form that is used in your office. For the most part,
our discussion will be an overview of the provisions found in
most purchase and sale agreement forms.

To fill out a purchase and sale agreement form, you need to be
able to answer these questions:

1. What information needs to be filled in?

2. Which provisions are pertinent to this transaction?
3. Which provisions should be crossed out?
4

What other provisions need to be attached to the form as
addenda?

Remember that contract forms should always be filled in
completely. If an entry doesn’t apply to the transaction, write
in “N/A,” rather than leaving the space blank.

Also, a form must be used only for its intended purpose. For
instance, the form in Figure 7.1 is intended for residential sales
only. It shouldn’t be used for any other type of transaction.

Identifying the Parties

We generally refer to the parties to a purchase and sale agreement
as the buyer and the seller. But in many transactions there’s
more than one buyer and/or more than one seller.

Youmust make sure that everyone who has an ownership interest
inthe property signs the contract. Ifany owner fails to sign it, the
buyer may only be able to enforce the sale of a partial interest
in the property, or the contract may not be enforceable at all.

ExawmpLE: A property in Tacoma is owned by three
cousins who inherited it from their grandfather. One
of the cousins has lived in South America for several
years, and the other two cousins manage the property.
When they ask you to handle the sale of the property,
you must be sure that their other cousin will also be
willing and able to sign the sales contract, whether
online, in person, or through a representative, such as
an attorney in fact. Otherwise, a buyer would only be
able to purchase a partial interest in the property. (Note
that the absent cousin or a representative must also
sign the listing agreement.)

You should also consider whether everyone who is signing
the contract has contractual capacity. If one of the parties is a
minor (younger than 18) or mentally incompetent, the contract
should be signed by that party’s legal guardian. Otherwise, the
purchase and sale agreement will be either voidable or void.
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Fig. 7.1 Residential Purchase and Sale Agreement Form
Form 21 ©Copyright 2022
Residential PSA Northwest Multiple Listing Service
Rev. 10122 RESIDENTIAL PURgHA?_E _?ND SALE AGREEMENT ALL RIGHTS RESERVED
Page 1 of 6 pecific Terms
1. Date: MLS No.: Offer Expiration Date:
2. Buyer:
Buyer Buyer Status
3. Seller:
Seller Seller
4. Property: Legal Description attached as Exhibit A. Tax Parcel No(s).: s s s
Address City County State Zip
5. Included Items: O stove/range; O refrigerator; 1 washer; O dryer; O dishwasher; O hot tub; O fireplace insert;
O wood stove; O satellite dish; O security system; 0O attached television(s); O attached speaker(s); Qmicrowave;
U generator; U other
Purchase Price: $ Dollars
Earnest Money: $ O Check; O Note; Q Wire; O Other
Delivery Date days after mutual acceptance; to be held by O Buyer Brokerage Firm; O Closing Agent
8. Default: (check only one) O Forfeiture of Earnest Money; O Seller's Election of Remedies
9. Title Insurance Company:
10. Closing Agent:
Company Individual (optional)
11. Closing Date: ; Pc ion Date: U on Clesing; 8 Other
12. Services of Closing Agent for Payment of Utilities: 1 Requested (attach NWMLS Forms22K); O Waived
13. Charges/Assessments Levied Before but Due After Closing: U assumediby,Buyer; [ prepaid in full by Seller at Closing
14. Seller Citizenship (FIRPTA): Seller O is; U is not a foreign person,for purposes of U.S. income taxation
15. Agency Disclosure: Buyer represented by: U Buyer Broker; U Buyer/Listing Broker (dual agent); U unrepresented
Seller represented by: O Listing Broker; Ekisting/Buyer Broker (dual agent); O unrepresented
16. Buyer Brokerage Firm Compensation: 1 $ or O % . B Pay as Offered or O Other — See Addendum
Amount Offered in Listing,
17. Addenda:
Buyer Signature Date Seller Signature Date
Buyer Signature Date Seller Signature Date
Buyer Address Seller Address

City, State, Zip

City, State, Zip

Buyer Phone No. Fax No.

Seller Phone No. Fax No.

Buyer E-mail Address

Seller E-mail Address

Buyer Brokerage Firm MLS Office No. Listing Brokerage Firm MLS Office No.
Buyer Broker (Print) MLS LAG No. Listing Broker (Print) MLS LAG No.
Firm Phone No. Broker Phone No. Firm Fax No. Firm Phone No. Broker Phone No. Firm Fax No.

Firm Document E-mail Address

Firm Document E-mail Address

Buyer Broker E-mail Address

Listing Broker E-mail Address

Buyer Broker DOL License No.

Firm DOL License No.

Listing Broker DOL License No.

Firm DOL License No.

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 21 ©Copyright 2022
Residential PSA RESIDENTIAL PURCHASE AND SALE AGREEMENT Northwest Multiple Listing Service

Rev. 10/22

General Terms ALL RIGHTS RESERVED

Page 2 of 6

a.

Purchase Price. Buyer shall pay to Seller the Purchase Price, including the Earnest Money, in cash at Closing, unless
otherwise specified in this Agreement. Buyer represents that Buyer has sufficient funds to close this sale in accordance
with this Agreement and is not relying on any contingent source of funds, including funds from loans, the sale of other
property, gifts, retirement, or future earnings, except to the extent otherwise specified in this Agreement. The parties
shall use caution when wiring funds to avoid potential wire fraud. Before wiring funds, the party wiring funds shall take
steps to confirm any wire instructions via an independently verified phone number and other appropriate measures.

Earnest Money. Buyer shall deliver the Earnest Money by the Delivery Date listed in Specific Term No. 7 (2 days after
mutual acceptance if not filled in) to the party holding the Earnest Money (Buyer Brokerage Firm or Closing Agent). If
sent by mail, the Earnest Money must arrive at Buyer Brokerage Firm or Closing Agent by the Delivery Date. If the
Earnest Money is held by Buyer Brokerage Firm and is over $10,000.00 it shall be deposited into an interest bearing
trust account in Buyer Brokerage Firm’s name provided that Buyer completes an IRS Form W-9. Interest, if any, after
deduction of bank charges and fees, will be paid to Buyer. Buyer shall reimburse Buyer Brokerage Firm for bank
charges and fees in excess of the interest earned, if any. If the Earnest Money held by Buyer Brokerage Firm is over
$10,000.00 Buyer has the option to require Buyer Brokerage Firm to deposit the Earnest Money into the Housing Trust
Fund Account, with the interest paid to the State Treasurer, if both Seller and Buyer so agree in writing. If the Buyer
does not complete an IRS Form W-9 before Buyer Brokerage Firm must deposit the Earnest Money or the Earnest
Money is $10,000.00 or less, the Earnest Money shall be deposited into the Housing Trust Fund Account. Buyer
Brokerage Firm may transfer the Earnest Money to Closing Agent at Closing. If all.or part of the Earnest Money is to be
refunded to Buyer and any such costs remain unpaid, the Buyer Brokerage Firfin or Clesing Agent may deduct and pay
them therefrom. The parties instruct Closing Agent to provide writtengverification of recéipt of the Earnest Money and
notice of dishonor of any check to the parties and Brokers at the addresses and/of fax numbers provided herein.

Upon termination of this Agreement, a party or the Closing Agent may delivena form-authorizing the release of Earnest
Money to the other party or the parties. The party(s) shall execute sichform and\deliver the same to the Closing Agent.
If either party fails to execute the release form, a party may makeg,a written‘demand to the Closing Agent for the Earnest
Money. Pursuant to RCW 64.04, Closing Agent shall deliver notice,of the demand to the other party within 15 days. If
the other party does not object to the demand within 20 days'ef,Closing,Agent’s notice, Closing Agent shall disburse the
Earnest Money to the party making the demand within 10 days‘of, the ‘expiration of the 20 day period. If Closing Agent
timely receives an objection or an inconsistent demand, from the, otheryparty, Closing Agent shall commence an
interpleader action within 60 days of such objection or inconsistent demand, unless the parties provide subsequent
consistent instructions to Closing Agent to disburse the earnest money or refrain from commencing an interpleader
action for a specified period of time. Pursuantgte, RCWh4.28.080, the parties consent to service of the summons and
complaint for an interpleader action by first classimail,“pestage prepaid at the party’s usual mailing address or the
address identified in this Agreement. If the Closing Agent complies with the preceding process, each party shall be
deemed to have released Closing Agent from any and all claims or liability related to the disbursal of the Earnest
Money. If either party fails tofauthorize the releasé of the Earnest Money to the other party when required to do so
under this Agreement, that party shallibe"in breach of this Agreement. For the purposes of this section, the term Closing
Agent includes a Buyer Brokerage Firm holding the Earnest Money. The parties authorize the party commencing an
interpleader action to deduct up to $500.004or the costs thereof.

Included Items. Any of the following“items, including items identified in Specific Term No. 5 if the corresponding box is
checked, located in or on the Property are included in the sale: built-in appliances; wall-to-wall carpeting; curtains,
drapes and all other window treatments; window and door screens; awnings; storm doors and windows; installed
television antennas; ventilating, air conditioning and heating fixtures; trash compactor; garbage disposal; fireplace
doors, gas logs and gas log lighters; irrigation fixtures; electric garage door openers; water heaters; installed electrical
fixtures; lighting fixtures; shrubs, plants and trees planted in the ground; and other fixtures; and all associated operating
remote controls. Unless otherwise agreed, if any of the above items are leased or encumbered, Seller shall acquire
clear title before Closing.

Condition of Title. Unless otherwise specified in this Agreement, title to the Property shall be marketable at Closing.
The following shall not cause the title to be unmarketable: rights, reservations, covenants, conditions and restrictions,
presently of record and general to the area; easements and encroachments, not materially affecting the value of or
unduly interfering with Buyer’s reasonable use of the Property; and reserved oil and/or mining rights. Seller shall not
convey or reserve any oil and/or mineral rights after mutual acceptance without Buyer's written consent. Monetary
encumbrances or liens not assumed by Buyer, shall be paid or discharged by Seller on or before Closing. Title shall be
conveyed by a Statutory Warranty Deed. If this Agreement is for conveyance of a buyer’s interest in a Real Estate
Contract, the Statutory Warranty Deed shall include a buyer's assignment of the contract sufficient to convey after
acquired title.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

©CoO~N OO WN -
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Form 21 ©Copyright 2022
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Title Insurance. Seller authorizes Buyer’s lender or Closing Agent, at Seller's expense, to apply for the then-current
ALTA form of Homeowner's Policy of Title Insurance for One-to-Four Family Residence, from the Title Insurance
Company. If Seller previously received a preliminary commitment from a Title Insurance Company that Buyer declines
to use, Buyer shall pay any cancellation fees owing to the original Title Insurance Company. Otherwise, the party
applying for title insurance shall pay any title cancellation fee, in the event such a fee is assessed. If the Title Insurance
Company selected by the parties will not issue a Homeowner’s Policy for the Property, the parties agree that the Title
Insurance Company shall instead issue the then-current ALTA standard form Owner’s Policy, together with
homeowner’s additional protection and inflation protection endorsements, if available. The Title Insurance Company
shall send a copy of the preliminary commitment to Seller, Listing Broker, Buyer and Buyer Broker. The preliminary
commitment, and the title policy to be issued, shall contain no exceptions other than the General Exclusions and
Exceptions in the Policy and Special Exceptions consistent with the Condition of Title herein provided. If title cannot be
made so insurable prior to the Closing Date, then as Buyer's sole and exclusive remedy, the Earnest Money shall,
unless Buyer elects to waive such defects or encumbrances, be refunded to the Buyer, less any unpaid costs described
in this Agreement, and this Agreement shall thereupon be terminated. Buyer shall have no right to specific performance
or damages as a consequence of Seller’s inability to provide insurable title.

Closing and Possession. This sale shall be closed by the Closing Agent on the Closing Date. If the Closing Date falls
on a Saturday, Sunday, legal holiday as defined in RCW 1.16.050, or day when the county recording office is closed,
the Closing Agent shall close the transaction on the next day that is not a Saturday,Sunday, legal holiday, or day when
the county recording office is closed. “Closing” means the date on which allldocuments are recorded and the sale
proceeds are available to Seller. Seller shall deliver keys and garage door remotesdo Bdyer on the Closing Date or on
the Possession Date, whichever occurs first. Buyer shall be entitled to passession at 9:00 p.m. on the Possession Date.
Seller shall maintain the Property in its present condition, normal wear and,tear exeepted, until the Buyer is provided
possession. Seller shall either repair or replace any system or applianee (including, but not limited to plumbing, heat,
electrical, and all Included Items) that becomes inoperative or malfunctions,priorito Closing with a system or appliance
of at least equal quality. Buyer reserves the right to walk through the Property within 5 days of Closing to verify that
Seller has maintained the Property and systems/appliances_as required by this paragraph. Seller shall not enter into or
modify existing leases or rental agreements, service contracts, ‘or otheragreements affecting the Property which have
terms extending beyond Closing without first obtaining Buyer's ‘¢onsent,swhich shall not be unreasonably withheld. If
possession transfers at a time other than Closing, the parties shall execute NWMLS Form 65A (Rental
Agreement/Occupancy Prior to Closing) or NWMLS,Form 68B, (Rental Agreement/Seller Occupancy After Closing) (or
alternative rental agreements) and are advised of the need to'€ontact their respective insurance companies to assure
appropriate hazard and liability insurance policies are in‘place, as applicable.

RCW 19.27.530 requires the seller of any owner“oceupied single-family residence to equip the residence with a carbon
monoxide alarm(s) in accordancé with the ‘state building code before a buyer or any other person may legally occupy
the residence following the sale. RCW 43.44.110 requires the seller of a dwelling unit, that does not have at least one
smoke detection device, to provide atdeast one smoke detection device in the unit before the buyer or any other person
occupies the unit following a salélfThe parties acknowledge that the Brokers are not responsible for ensuring that Seller
complies with RCW 19.27.530 or RCW 43.44.110. Buyer and Seller shall hold the Brokers and their Firms harmless
from any claim resulting from SellerSifaillre to install a carbon monoxide alarm(s) or smoke detector(s) in the Property.

Section 1031 Like-Kind Exchange. If either Buyer or Seller intends for this transaction to be a part of a Section 1031
like-kind exchange, then the other party shall cooperate in the completion of the like-kind exchange so long as the
cooperating party incurs no additional liability in doing so, and so long as any expenses (including attorneys’ fees and
costs) incurred by the cooperating party that are related only to the exchange are paid or reimbursed to the cooperating
party at or prior to Closing. Notwithstanding the Assignment paragraph of this Agreement, any party completing a
Section 1031 like-kind exchange may assign this Agreement to its qualified intermediary or any entity set up for the
purposes of completing a reverse exchange.

Closing Costs and Prorations and Charges and Assessments. Seller and Buyer shall each pay one-half of the
escrow fee unless otherwise required by applicable FHA or VA regulations. Taxes for the current year, rent, interest, and
lienable homeowner’s association dues shall be prorated as of Closing. Buyer shall pay Buyer’s loan costs, including credit
report, appraisal charge and lender’s title insurance, unless provided otherwise in this Agreement. If any payments are
delinquent on encumbrances which will remain after Closing, Closing Agent is instructed to pay such delinquencies at
Closing from money due, or to be paid by, Seller. Buyer shall pay for remaining fuel in the fuel tank if, prior to Closing,
Seller obtains a written statement from the supplier as to the quantity and current price and provides such statement to the
Closing Agent. Seller shall pay all utility charges, including unbilled charges. Unless waived in Specific Term No. 12, Seller
and Buyer request the services of Closing Agent in disbursing funds necessary to satisfy unpaid utility charges in
accordance with RCW 60.80 and Seller shall provide the names and addresses of all utilities providing service to the
Property and having lien rights (attach NWMLS Form 22K Identification of Utilities or equivalent).

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Buyer is advised to verify the existence and amount of any local improvement district, capacity or impact charges or
other assessments that may be charged against the Property before or after Closing. Seller will pay such charges that
are or become due on or before Closing. Charges levied before Closing, but becoming due after Closing shall be paid
as agreed in Specific Term No. 13.

i. Sale Information. Listing Broker and Buyer Broker are authorized to report this Agreement (including price and all
terms) to the Multiple Listing Service that published it and to its members, financing institutions, appraisers, and anyone
else related to this sale. Buyer and Seller expressly authorize all Closing Agents, appraisers, title insurance companies,
and others related to this Sale, to furnish the Listing Broker and/or Buyer Broker, on request, any and all information
and copies of documents concerning this sale.

j. Seller Citizenship and FIRPTA. Seller warrants that the identification of Seller’s citizenship status for purposes of U.S.

income taxation in Specific Term No. 14 is correct. Seller shall execute a certification (NWMLS Form 22E or equivalent)
under the Foreign Investment in Real Property Tax Act (“FIRPTA”) and provide the certification to the Closing Agent
within 10 days of mutual acceptance. If Seller is a foreign person for purposes of U.S. income taxation, and this
transaction is not otherwise exempt from FIRPTA, Closing Agent is instructed to withhold and pay the required amount
to the Internal Revenue Service.

If Seller fails to provide the FIRPTA certification to the Closing Agent within 10 days of mutual acceptance, Buyer may
give notice that Buyer may terminate the Agreement at any time 3 days thereafter(the “Right to Terminate Notice”). If
Seller has not earlier provided the FIRPTA certification to the Closing Agent, Buyer.may give notice of termination of
this Agreement (the “Termination Notice”) any time following 3 days after delivery4of thé Right to Terminate Notice. If
Buyer gives the Termination Notice before Seller provides the FIRPTA ceittification to the Closing Agent, this Agreement
is terminated and the Earnest Money shall be refunded to Buyer.

k. Notices and Delivery of Documents. Any notice related to this Agreement (including revocations of offers or
counteroffers) must be in writing. Notices to Seller must be signed'by at least one Buyer and shall be deemed delivered
only when the notice is received by Seller, by Listing Broker, or atithe licensed office of Listing Broker. Notices to Buyer
must be signed by at least one Seller and shall be deemedidelivered, only when the notice is received by Buyer, by
Buyer Broker, or at the licensed office of Buyer Broker. Documents related to this Agreement, such as NWMLS Form
17, Information on Lead-Based Paint and Lead-BasedfPaint Hazards, Public Offering Statement or Resale Certificate,
and all other documents shall be delivered pursuant to this paragraph. Buyer and Seller must keep Buyer Broker and
Listing Broker advised of their whereabouts in ordertoireceive’prompt notification of receipt of a notice.

Facsimile transmission of any notice or decument shall constitute delivery. E-mail transmission of any notice or
document (or a direct link to such notice or/document) shall constitute delivery when: (i) the e-mail is sent to both Buyer
Broker and Buyer Brokerage Firmgorboth Listing Broker and Listing Brokerage Firm at the e-mail addresses specified
on page one of this Agreement; or (ii) Buyer Broker/or Listing Broker provide written acknowledgment of receipt of the
e-mail (an automatic e-mail reply doessnot, constitute written acknowledgment). At the request of either party, or the
Closing Agent, the parties will'cenfirin facsimile or e-mail transmitted signatures by signing an original document.

I. Computation of Time. Unless otherwise specified in this Agreement, any period of time measured in days and stated in
this Agreement shall start on the day fellowing the event commencing the period and shall expire at 9:00 p.m. of the last
calendar day of the specified period of time. Except for the Possession Date, if the last day is a Saturday, Sunday or legal
holiday as defined in RCW 1.16.050, the specified period of time shall expire on the next day that is not a Saturday,
Sunday or legal holiday. Any specified period of 5 days or less, except for any time period relating to the Possession Date,
shall not include Saturdays, Sundays or legal holidays. If the parties agree that an event will occur on a specific calendar
date, the event shall occur on that date, except for the Closing Date, which, if it falls on a Saturday, Sunday, legal holiday
as defined in RCW 1.16.050, or day when the county recording office is closed, shall occur on the next day that is not a
Saturday, Sunday, legal holiday, or day when the county recording office is closed. When counting backwards from
Closing, any period of time measured in days shall start on the day prior to Closing and if the last day is a Saturday,
Sunday or legal holiday as defined in RCW 1.16.050, the specified period of time shall expire on the next day, moving
forward, that is not a Saturday, Sunday or legal holiday (e.g. Monday or Tuesday). If the parties agree upon and attach a
legal description after this Agreement is signed by the offeree and delivered to the offeror, then for the purposes of
computing time, mutual acceptance shall be deemed to be on the date of delivery of an accepted offer or counteroffer to
the offeror, rather than on the date the legal description is attached. Time is of the essence of this Agreement.

m. Integration and Electronic Signatures. This Agreement constitutes the entire understanding between the parties and
supersedes all prior or contemporaneous understandings and representations. No modification of this Agreement shall
be effective unless agreed in writing and signed by Buyer and Seller. The parties acknowledge that a signature in
electronic form has the same legal effect and validity as a handwritten signature.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Assignment. Buyer may not assign this Agreement, or Buyer’s rights hereunder, without Seller’s prior written consent,
unless the parties indicate that assignment is permitted by the addition of “and/or assigns” on the line identifying the
Buyer on the first page of this Agreement.

Default. In the event Buyer fails, without legal excuse, to complete the purchase of the Property, then the following
provision, as identified in Specific Term No. 8, shall apply:

i. Forfeiture of Earnest Money. That portion of the Earnest Money that does not exceed five percent (5%) of the
Purchase Price shall be forfeited to the Seller as the sole and exclusive remedy available to Seller for such failure.

ii. Seller’s Election of Remedies. Seller may, at Seller’s option, (a) keep the Earnest Money as liquidated damages
as the sole and exclusive remedy available to Seller for such failure, (b) bring suit against Buyer for Seller's actual
damages, (c) bring suit to specifically enforce this Agreement and recover any incidental damages, or (d) pursue
any other rights or remedies available at law or equity.

Professional Advice and Attorneys’ Fees. Buyer and Seller are advised to seek the counsel of an attorney and a
certified public accountant to review the terms of this Agreement. Buyer and Seller shall pay their own fees incurred for
such review. However, if Buyer or Seller institutes suit against the other concerning this Agreement, or if the party
holding the Earnest Money commences an interpleader action, the prevailing party is entitled to reasonable attorneys’
fees and expenses.

Offer. This offer must be accepted by 9:00 p.m. on the Offer Expiration Datg, unless’sooner withdrawn. Acceptance
shall not be effective until a signed copy is received by the other party, by the other party’s broker, or at the licensed
office of the other party’s broker pursuant to General Term k. If this offer is ‘not so accepted, it shall lapse and any
Earnest Money shall be refunded to Buyer.

Counteroffer. Any change in the terms presented in an offer or gounteroffer, other than the insertion of or change to
Seller's name and Seller's warranty of citizenship status, shall be considered a counteroffer. If a party makes a
counteroffer, then the other party shall have until 9:00 p.m.on, the counteroffer expiration date to accept that
counteroffer, unless sooner withdrawn. Acceptance shall not'be effectivefuntil a signed copy is received by the other
party, the other party’s broker, or at the licensed office of the other party’s broker pursuant to General Term k. If the
counteroffer is not so accepted, it shall lapse and anyEarnest Moneyyshall be refunded to Buyer.

Offer and Counteroffer Expiration Date. If “no expiration date is specified for an offer/counteroffer, the
offer/counteroffer shall expire 2 days after the offer/counterofferis delivered by the party making the offer/counteroffer,
unless sooner withdrawn.

Agency Disclosure. Buyer Brokerage Firm, Buyer Brokerage Firm’s Designated Broker, Buyer Broker's Branch Manager
(if any) and Buyer Broker's Mafiaging Broker/(if any) represent the same party that Buyer Broker represents. Listing
Brokerage Firm, Listing Brokerage Firmys, Designated Broker, Listing Broker's Branch Manager (if any), and Listing
Broker's Managing Broker (if any) repfesentithe same party that the Listing Broker represents. If Buyer Broker and Listing
Broker are different persons affiliated with the same Firm, then both Buyer and Seller confirm their consent to Designated
Broker, Branch Manager (if any), and Managing Broker (if any) representing both parties as dual agents. If Buyer Broker
and Listing Broker are the same persofi'representing both parties then both Buyer and Seller confirm their consent to that
person and his/her Designated Broker, Branch Manager (if any), and Managing Broker (if any) representing both parties as
dual agents. All parties acknowledge receipt of the pamphlet entitled “The Law of Real Estate Agency.”

Brokerage Firm Compensation. Seller and Buyer shall pay compensation in accordance with any listing or
compensation agreement to which they are a party. The Listing Brokerage Firm’'s compensation shall be paid as specified
in the listing agreement. The Buyer Brokerage Firm’s compensation offered in the listing shall be paid by Seller as set forth
in this Agreement or any Addendum hereto. If there is any inconsistency between the Buyer Brokerage Firm’s
compensation offered in the listing and the description of the offered compensation stated in Specific Term No. 16, the
terms of the listing shall supersede and control. Seller and Buyer hereby consent to Listing Brokerage Firm or Buyer
Brokerage Firm receiving compensation from more than one party. Seller and Buyer hereby assign to Listing Brokerage
Firm and Buyer Brokerage Firm, as applicable, a portion of their funds in escrow equal to such compensation and
irrevocably instruct the Closing Agent to disburse the compensation directly to the Firm(s). In any action by Listing or Buyer
Brokerage Firm to enforce this paragraph, the prevailing party is entitled to court costs and reasonable attorneys’ fees.
Seller and Buyer agree that the Firms are intended third party beneficiaries under this Agreement.

Cancellation Rights/Lead-Based Paint. If a residential dwelling was built on the Property prior to 1978, and Buyer

receives a Disclosure of Information on Lead-Based Paint and Lead-Based Paint Hazards (NWMLS Form 22J) after
mutual acceptance, Buyer may rescind this Agreement at any time up to 3 days thereafter.
Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Information Verification Period. Buyer shall have 10 days after mutual acceptance to verify all information provided
from Seller or Listing Brokerage Firm related to the Property. This contingency shall be deemed satisfied unless Buyer
gives notice identifying the materially inaccurate information within 10 days of mutual acceptance. If Buyer gives timely
notice under this section, then this Agreement shall terminate and the Earnest Money shall be refunded to Buyer.

Property Condition Disclaimer. Buyer and Seller agree, that except as provided in this Agreement, all representations
and information regarding the Property and the transaction are solely from the Seller or Buyer, and not from any Broker.
The parties acknowledge that the Brokers are not responsible for assuring that the parties perform their obligations
under this Agreement and that none of the Brokers has agreed to independently investigate or confirm any matter
related to this transaction except as stated in this Agreement, or in a separate writing signed by such Broker. In
addition, Brokers do not guarantee the value, quality or condition of the Property and some properties may contain
building materials, including siding, roofing, ceiling, insulation, electrical, and plumbing, that have been the subject of
lawsuits and/or governmental inquiry because of possible defects or health hazards. Some properties may have other
defects arising after construction, such as drainage, leakage, pest, rot and mold problems. In addition, some properties
may contain soil or other contamination that is not readily apparent and may be hazardous. Brokers do not have the
expertise to identify or assess defective or hazardous products, materials, or conditions. Buyer is urged to use due
diligence to inspect the Property to Buyer’'s satisfaction and to retain inspectors qualified to identify the presence of
defective or hazardous materials and conditions and evaluate the Property as there may be defects and hazards that
may only be revealed by careful inspection. Buyer is advised to investigate whetherthere is a sufficient water supply to
meet Buyer’s needs. Buyer is advised to investigate the cost of insurance for the Property, including, but not limited to
homeowner’s, fire, flood, earthquake, landslide, and other available coverage. Buyer acknowledges that local
ordinances may restrict short term rentals of the Property. Buyer and ‘Seller acknowledge that home protection plans
may be available which may provide additional protection and benefit to Buyeriand Seller. Brokers may assist the
parties with locating and selecting third party service providers, suchgas,inspéctors or contractors, but Brokers cannot
guarantee or be responsible for the services provided by those' third ‘parties.yThe parties shall exercise their own
judgment and due diligence regarding third-party service providefs.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Marital Property. Find out whether or not each buyer or
seller who is going to sign the purchase and sale agreement
is married. If so, have that party’s spouse sign the agreement
too. In Washington, when community real property is bought
or sold, both spouses must join in the contract.

ExampLE: Henry and Deborah’s house is community
property. They’ve been talking about selling it for some
time. While Deborah’s out of town, Henry decides to
surprise her. He signs a purchase and sale agreement
with the Bentleys, agreeing to sell their house for
$525,000. When Deborah comes home and hears the
news, she’s aghast. She believes their house is worth
much more than $525,000, and she isn’t ready to move
sosoon. Deborah can call offthe sale because the house
is community property and she didn’t sign the contract.

Although a married person can sell his or her separate property
without the spouse’s consent, it’s often difficult to know when
real property owned by a married person is community property
or separate property. It’s not your job to determine the status
of the property, so it’s always best to get both spouses to sign
all documents related to the transaction. If they have questions
about the separate or community status of their property, they
should consult an attorney.

In addition, if an agent knows there is a pending divorce action
that may have an impact on a transaction, she should consult
her managing broker or an attorney to make sure that all signed
agreements are enforceable, and that the transaction will close.
It is in the interests of all parties to make sure that there are no
outstanding disputes that would prevent the sale from closing.

When filling in the names of a married couple, state each name
separately: forexample, “Edward K. Hardy and Joanna T. Hardy,
a married couple.”

Other Forms of Co-ownership. When property is owned
as a tenancy in common or in joint tenancy, all of the owners
must sign the purchase and sale agreement in order to convey
full ownership to the buyer. However, an individual tenant in
common or joint tenant can convey her own interest without
the consent of the other owner(s).

Business Entities as Parties. When one of the parties
to the contract is a partnership, the names of all of the general
partners (and their spouses) and the name of the partnership itself
should appear in the contract. For partnerships, corporations,
and limited liability companies, the entity’s address and the state
in which it is organized or incorporated should also be shown.

Legal authority to enter into the transaction must be established.
Before closing, the escrow agent will require documentation
proving that the person signing the contract on behalf of the
entity is authorized to convey or purchase the property. For
example, the documentation could be in the form of a power
of attorney or a resolution of the board of directors. If there’s
any doubt about who needs to sign the documents, it’s best to
get the advice of a lawyer.

Estates and Trusts. When property that is part of an estate
is sold, the personal representative or executor of the estate must
sign the purchase and sale agreement and other documents.
To sell property that is part of a trust, the trustee must sign the
documents.

Bankruptcy and Foreclosure. If a buyer is purchasing
property from a seller who is involved in personal bankruptcy
proceedings, she should be prepared for a more complicated
selling process. The property can be sold only with the approval
of the bankruptcy court, it may be sold subject to existing liens
and encumbrances, and it is often sold without title insurance
or any warranties.

A property that is on the verge of mortgage foreclosure can be
sold, but the transaction may be subject to the approval of the
foreclosing lender, especially if it’s a short sale (the proceeds
won’t be enough to pay off the loan balance). Even ifthe lender’s
approval isnotrequired, the transaction may meet the criteria ofa
distressed home conveyance, and the provisions of Washington’s
Distressed Property Law may apply (see Chapter 3). Agents
dealing with these types of transactions should always consult
their supervising broker(s) and/or an attorney for advice on the
appropriate way to proceed.

Attorneys in Fact. If a party to a contract is unavailable or
unable to sign the contract documents, a personal representative
may be authorized to sign on his behalf. Authorization to sign
for someone else is granted by a written document called a
power of attorney. The authorized person is referred to as an
attorney in fact. The power of attorney is valid only while the
person who granted it is still alive and mentally competent.

When an attorney in fact signs for another person, they usually
signthat person’s name and then print their own name beneath it:

Michelle H. Plunkett
by Sarah R. Johnson, her Attorney in Fact

In a sale you’re involved in, if an attorney in fact is going to
sign any of the documents, ask to see a copy of the power of
attorney and verify its validity by checking with the person
who granted the power.

Property Description

To be enforceable, a purchase and sale agreement must have
an unambiguous description of the property. A complete legal
description should always be used. The street address is not
enough. Tax parcel numbers are subject to change, and the
description in the tax statement might be incomplete.

There usually isn’t enough room for the property’s legal
description on the form, so an addendum containing the
description should be attached. (The form already provides
for this.) The legal description may be obtained from the MLS
database, a title company, or the county recorder’s website.
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Purchase Price and Method of Payment

The full purchase price, including any mortgages or other
liens that the buyer is going to assume, should be stated in the
agreement. For example, if the buyer is going to assume the
seller’s mortgage, which has a remaining principal balance of
$347,000, and also give the seller $85,000 in cash at closing,
then you should fill in $432,000 as the purchase price on the
purchase and sale agreement form.

Many residential purchase and sale agreements are contingent
on financing; in other words, the agreement will not be
binding unless the buyer is able to obtain a loan. This requires
a contingency provision, which is typically set forth in an
addendum to the agreement. The financing contingency may
specify the downpayment the buyer is willing to make and
other terms of the loan he will apply for. The contingency may
also state the buyer’s duty to make a good faith effort to obtain
financing. Financing contingencies are discussed in Chapter 8,
and an example is shown in Figure 8.1.

Some transactions are financed completely or partially by the
seller. The seller may accept a cash downpayment with a real
estate contract or a deed of trust for all or part of the remainder of
the purchase price. In that case, the interest rate, payment amount,
and other terms for the seller financing must be included in the
purchase and sale agreement, and a copy of the financing document
forms (the real estate contract, or the promissory note and deed
of trust) that the parties will be executing must be attached to
the agreement. When a transaction involves seller financing, the
parties should use an addendum such as the form shown in Figure
7.2.(Formore information aboutseller financing, see Chapter 10.)

Finally, a considerable number of residential real estate
transactions are all-cash, with the buyer paying the entire
purchase price out of her own funds. Because no financing
is used, there’s no need for the buyer to include a financing
contingency in the offer; this makes all-cash offers especially
appealing to sellers. In fact, while it’s estimated that in recent
years up to one-third of allhome sales nationwide were all-cash,
that figure is even higher in competitive markets.

Earnest Money

Purchase and sale agreement forms include a provision that
establishes how the buyer’s earnest money deposit will be handled.
As you know from Chapter 6, the buyer’s offer must disclose
the amount of the deposit and whether it will be a check, a wire
transfer, a promissory note, or in some other form. It should also
state whether the buyer brokerage firm or the escrow agent is
going to hold the money in trust while the transaction is pending.

At one time, it was a standard practice for buyers to give their
agent an earnest money check when the offer to purchase
was ready to submit to the seller. Now the buyer usually isn’t
required to provide the earnest money until after the seller and
buyer have formed a contract. For example, the purchase and
sale agreement in Figure 7.1 requires the buyer to deliver the
earnest money within a certain number of days after mutual
acceptance of the agreement (two days, unless a different number
is filled in on the form).
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If the buyer brokerage firm will be holding the earnest money
until closing, the buyer’s check ordinarily must be deposited
into the firm’s trust account within one business day after the
buyer broker receives it. There’s an exception if the purchase
and sale agreement calls for the broker to temporarily hold
the buyer’s check undeposited (see Chapter 6). In most cases,
though, buyers submit the earnest money directly to the escrow
agent or give their broker a check to relay to escrow. Either
way, escrow must receive the earnest money by the deadline
set in the agreement.

Included Items

An “included items” paragraph states that certain items are
included in the sale unless otherwise noted in the agreement.
The listusually includes carpeting, built-in appliances, window
coverings, air conditioning equipment, shrubs, and so forth. Even
without this provision in the agreement, many of the items listed
would be considered fixtures or attachments and included in the
sale, but the provision helps prevent disputes over this issue.

If the seller wants to remove an item listed in the provision
or exclude an item that would normally be considered real
property, you can attach an addendum specifying that the item
is excluded from the sale. Similarly, if an item that is not listed
in the provision will be included in the sale, you can attach an
addendum stating that the item is included. Many forms provide
a list of boxes that can be checked to include items that are not
usually considered fixtures, but which are often included in the
sale, such as a washer, dryer, or refrigerator.

Conveyance and Title

A purchase and sale agreement form includes provisions about
the conveyance of the property and the condition of the title.
The type of deed that the seller will execute in favor of the buyer
(ordinarily a statutory warranty deed) is specified. There is usually
a clause in which the seller agrees to provide marketable title,
free of undisclosed encumbrances, with a homeowner’s policy
of title insurance (if the transaction involves a one- to four-unit
residential property). The seller also agrees to pay off any liens
at closing (if not before), unless the buyer is assuming or taking
title subject to an existing lien. Any unusual encumbrances that
will remain after closing must be disclosed in the purchase and
sale agreement.

Many agreements go into some detail about what will be
considered marketable title. For example, an agreement
might say that CC&Rs that apply to the entire neighborhood
or subdivision will not make the title unmarketable, nor will
easements that do not significantly interfere with the buyer’s
use of the property (an easement for underground wiring, for
instance). There will be no problem if encumbrances of that type
show up as exceptions on the preliminary title report. However,
if the title report reveals other undisclosed encumbrances (such
as an access easement that would interfere with the buyer’s
use of the property) and the seller cannot remove them before
closing, then the title will be considered unmarketable and the
buyer can refuse to go through with the purchase.
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Fig. 7.2 Seller Financing Addendum

Form 22C
Seller Financing Addendum

The following is part of the Purchase and Sale Agreement dated

Rev. 7/19 SELLER FINANCING ADDENDUM
Page 1 of 4 TO PURCHASE AND SALE AGREEMENT

©Copyright 2019
Northwest Multiple Listing Service
ALL RIGHTS RESERVED

between (“Buyer”)
Buyer Buyer
and (“Seller”)
Seller Seller
concerning (the "Property”).
Address City State Zip
GENERAL TERMS

A. Limited Use. Buyer represents that the Property O will; O will not (will, if not filled in) be used for a
residential dwelling. If the Property will be used for a residential dwelling, this Addendum may only be used if:

. Seller is a natural person (and not a loan originator), estate or trust;

i. Seller has not financed the sale of another property within the past 12 months;

iii. Seller did not construct or act as a contractor for the construction offa‘fesidence on the Property in the
ordinary course of Seller’s business;

iv. The repayment schedule does not result in a negative amortization;

v. The financing has a fixed rate of interest or an adjustable rate ‘ofjinterest that is adjustable after five or
more years, subject to reasonable annual and lifetime limitations,on interest rate increases; and

B. Washington State DFI Waiver. If the Property is used forayresidential dwelling, Seller shall obtain a waiver
from the Washington State Department of Financial Institutions®™(“DF1”) under RCW 31.04.025(3). If Seller
does not give notice to Buyer that Seller has obtained the'DE| waiver within days (5 days if not filled
in) of mutual acceptance, Buyer may terminate(the ‘Agreement at any time prior to Seller giving such notice. If
Buyer terminates under this Paragraph, the Earnest Money shall be refunded to Buyer.

C. Limited Practice Board Forms. Thedurrent version of any Limited Practice Board (“LPB”) form referenced
below shall be attached to this Agreement@as ablank form.

D. Attorney Review. Buyerand Seller are'advised to seek the counsel of an attorney to review the terms of this
Agreement and this Agreement’is conditioned upon review and approval by counsel for Buyer and Seller.
Unless a party gives writtef notice of/disapproval of this Agreement within days (5 days if not filled
in) of mutual acceptance, this contingency shall be deemed satisfied (waived).

If Buyer and Seller agree to financing terms that differ from the terms in this Addendum or an attached LPB
form, including, but not limited to making interlineations or otherwise modifying or supplementing any pre-
printed terms in this Addendum or attachments thereto, the parties shall have this Agreement reviewed by
legal counsel. If Buyer and Seller do not give notice of approval of this Agreement by their counsel within

days (10 days if not filled in) of mutual acceptance, this Agreement shall terminate and the Earnest
Money shall be refunded to Buyer.

E. Prior Indebtedness and Security. Seller understands that Seller's security interest in the Property may be
inferior to a third party’s interest in the Property, such as a prior lender.

PAYMENTS TO SELLER AND METHOD OF PAYMENT

A. Down Payment. Buyer shall pay a down payment, including Earnest Money, which shall be applied to the
Purchase Price at Closing as follows:

Earnest Money: $ + Additional Money Down: $ = Total Down Payment $

Buyer's Initials Date Buyer's Initials Date Seller’s Initials

Date Seller’s Initials Date

22
23
24
25

26
27
28
29
30
31

32
33

35
36

37

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Rov 7ig D dencum SELLER FINANCING ADDENDUM
Page 2 of 4 TO PURCHASE AND SALE AGREEMENT

Continued

©Copyright 2019

Northwest Multiple Listing Service
ALL RIGHTS RESERVED

B. Interest Rate. The balance of the Purchase Price (the “Indebtedness”) shall accrue interest at
(Closing if not checked).

annum. Interest will begin to accrue on Q Closing; O

C. Payments to Seller. Buyer shall pay (check applicable box):

i. O No installment payments are required.
ii. O Principal and interest installments of $

iii. O Interest only payments on the outstanding principal balance.

The installment payments, if any, shall begin on the day of

% per

, and

shall continue on the

calendar month; Q sixth calendar month; O twelfth calendar month; Q Other:

D. O Promissory Note and Deed of Trust

day of each succeeding (check applicable box): Q calendar month; Q third

i. Security. The Indebtedness shall be evidenced by a Promissory Note,and a O first; O second;

Q third (first, if not filled in) Deed of Trust, as set forth below,

ii. Promissory Note. Buyer agrees to sign at Closing LPB Form 28A,(Promissory Note).

iii. Deed of Trust. Buyer agrees to sign at Closing the following selected form (check applicable box):

a. O LPB Form 22 (Deed of Trust) securing the,Propetty; or

b. Q LPB Form 22A (Deed of Trust with Due on Sale and Due Date) securing the Property. The parties
shall initial the Due on Sale clausef which provides: “Fhe property described in this security
instrument may not be sold or transferred ‘without the Beneficiary’s consent. Upon breach of this
provision, Beneficiary may declare all'sums duerunder the note and Deed of Trust immediately due

and payable, unless prohibiteddy applicable law.”

iv. Due Date. The balance of.principal and accrued interest shall be due and payable in full on

day of

v. Default and Default Interést. During any period of Buyer’s default, the principal shall bear interest at the
rate of % per annum (18% if not filled in) or the maximum rate allowed by law, whichever

is less. A late charge of $ or

payment if neither is filled"in)'shall be added to any payment more than

not filled in). If Buyer has not cured any default within

notice, Seller may declare all outstanding sums immediately due and payable.

% of any installment payment (5% of the

days late (15 days if
(30 days if not filled in) after written

vi. Prepayment. Buyer may prepay all or part of the balance owed under this Agreement at any time without

penalty.

vii.  No Further Encumbrances. Buyer shall not further encumber the Property until Seller has released

Seller’s security interest in the Property. If selected, the Deed of Trust shall include the following provision:

As an express condition of Beneficiary making the loan secured by this Deed of Trust, Grantor shall not
further encumber, pledge, mortgage, hypothecate, place any lien, charge or claim upon, or otherwise give
as security the property or any interest therein nor cause or allow by operation of law the encumbrance of
the Trust Estate or any interest therein without the written consent of Beneficiary even though such
encumbrance may be junior to the encumbrance created by this Deed of Trust. Encumbrance of the
property contrary to the provisions of this provision shall constitute a default and Beneficiary may, at
Beneficiary’s option, declare the entire balance of principal and interest immediately due and payable,
whether the same be created by Grantor or an unaffiliated third party asserting a judgment lien,
mechanic's or materialmen's lien or any other type of encumbrance or title defect.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials

Date

Seller’s Initials

Date
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Continued

E. O Real Estate Contract

Note: If the Property is primarily for agricultural purposes, then a non-judicial foreclosure/forfeiture remedy
is available only by using a real estate contract.

i. Real Estate Contract. The parties agree to sign LPB Form 44 (Real Estate Contract). The parties agree

to initial and make applicable the following Optional Provisions in LPB Form 44 if the corresponding box is
checked:

a. O Substitution and Security on Personal Property

b. QO Alterations

c. QO Dueon Sale

d. O Pre-Payment Penalties on Prior Encumbrances

e. O Periodic Payments on Taxes and Insurance (The payments during the current year shall be

$ per )

ii. O Cash Out. The entire balance of principal and interest shall be dde and payable in full not later than

3. ASSUMED UNDERLYING OBLIGATIONS AND METHOD OF PAYMENT

A. O Assumed Obligations. Buyer shall assume the following ebligations $

B. Consent of Holder of Underlying Obligation. If there,is an existing Deed of Trust, Real Estate Contract or
other encumbrance which is to remain unpaid-after Closing and its terms require the holder’'s consent to this
sale, Buyer agrees to promptly apply for such ‘consent upon mutual acceptance of this Agreement. This
Agreement is subject to the written consent of the holder of the underlying obligation within days
(15 days if not filled in) of shutual’ acceptance. /If the holder’s written consent to this Agreement is not obtained
by such date, this Agreement shallsterminate, and the Earnest Money shall be refunded to Buyer.

C. O Seller Wrap of Existing Loan.

Payments. From the payments by Buyer to Seller, Seller will pay the monthly payments of
$ due on an existing loan by (the lender)
having an approximate present principal balance of $ with interest at

% per annum computed on the unpaid principal and secured by the Property. Such balance
remains the obligation of the Seller and Seller agrees to pay such obligation in accordance with its terms and
conditions. Buyer shall have the right to remedy any default on the underlying obligation, provided Buyer is
not in default to Seller, and all sums so paid shall be credited to Buyer's payments to Seller.

D. O Cash Down to Existing Loan.

i. Type of Loan. Buyer agrees to assume, at Closing, an existing OQ Deed of Trust; Q Mortgage;
QO Real Estate Contract securing the Property and to pay the balance of the Purchase Price in cash,
including Earnest Money, at Closing. The assumed loan QO is; O is not an Adjustable Rate Mortgage
(“ARM”"). The monthly payments could increase or decrease if the assumed loan is an ARM.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

9
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Continued
Loan Amount and Payments. The assumed loan has a principal balance of approximately

$ and is payable in monthly installments of approximately

$ including interest at % per annum computed on the declining
principal balance, and including QO real estate taxes; Q hazard insurance. Seller shall pay any
delinquencies at Closing.

Q Seller Warranty — Loan is Assumable. Seller warrants that the assumed loan is assumable provided
that Buyer complies with and agrees to abide by any requirements or conditions imposed by the holder of
the assumed loan.

O Buyer Review Period. This Agreement is conditioned upon Buyer’'s review of the assumed loan.
Unless Buyer gives written notice to Seller of Buyer’s disapproval of the assumed loan within
days (5 days if not filled in) of mutual acceptance, this contingency shall be deemed satisfied (waived).

Q Seller Review Period. Seller understands that when a loan is “assumed,” Seller may remain liable to
pay the holder of the assumed loan if the Buyer fails to do so.ThisiAgreement is conditioned upon
Seller’s review of the terms of the assumed loan. Unless Seller gives amritten notice to Buyer of Seller's
disapproval of the terms of the assumed loan within days (5 days if not filled in) of mutual
acceptance, this contingency shall be deemed satisfied (waived).

4. OTHER TERMS (Check all that apply).

A Q

Payments to Collection Account.

Collection Account. Buyer's payments tofor on behalfyof Seller shall be made to a contract collection
account at (the “Collection Account”),
Q to be established and paid for by Buyer, and Seller equally; or Q to be established and paid for as
follows: (established and paid for equally if not filled in).
Closing Agent O may; 0 may not (may ifinot checked) collect Collection Account set-up fees and annual
escrow fees at Closing.

O Escrow. The Cgllection Accountyshall also serve as escrow for a request for reconveyance or
fulfillment deed (as_applieable), which shall be fully executed by Seller at Closing and held by the
Collection Account pending payment of funds as provided for herein and shall be released to Buyer when
full payment of funds due and owing have been received by the Collection Account.

U Taxes and Insurance. In addition to payments for the principal and interest, additional amounts
determined by the Collection Account holder shall be paid by Buyer and applied to U real property taxes;
Q insurance, which amounts may change due to adjustments in taxes and insurance premiums. Closing
Agent O may; O may not (may if not checked) collect the initial deposit for taxes and insurance at Closing.

Seller’s Review of Buyer's Finances Contingency. This Agreement is conditioned upon Seller’s review
and approval, in Seller’s sole discretion, of (i) Q Buyer’s credit report and score; (ii) Q Buyer’s income tax
returns for the prior years (3 years if not filled in); (iii) Q verification of Buyer's employment
from Buyer’s employer; and (iv) O other .
Buyer will provide Seller with all applicable information including a credit report and score (if applicable)
within days (5 days if not filled in) of mutual acceptance. Unless Seller gives written notice to
Buyer of Seller’s disapproval of the applicable conditions within days (2 days if not filled in)
of the date the information is due, this contingency shall be deemed satisfied (waived).

Title Insurance. Buyer shall pay the cost of a lender’s standard title insurance policy insuring Seller's
security interest and shall pay for an extended lender’s title insurance policy if the cost of such extended
policy does not exceed the cost of a standard policy by more than ten percent (10%).

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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If the seller is a party to a legal action—such as a bankruptcy,
a divorce, or a foreclosure action—the seller may not be
able to convey clear title. This is a material fact and must be
disclosed to the buyer. If the buyer has questions about the
legal ramifications of the seller’s court proceedings, the buyer
should consult an attorney.

Information Verification Period

The purchase and sale agreement may also contain a provision
giving the buyer a certain amount of time to verify information
about the property. During that period, the buyer (with the
buyer broker’s help) should verify the facts provided by the
seller and/or the listing broker in the property listing, the seller
disclosure statement, and any advertising. Ifthey find any material
inaccuracies, the buyer has the right to terminate the agreement
within the verification period. Alternatively, she may choose to
waive that right and go ahead with the purchase.

Closing Date

The closing date is the date when the proceeds of the sale are
disbursed to the seller, the deed is delivered to the buyer, and all
ofthe appropriate documents are recorded. The purchase and sale
agreement usually sets a specific date for closing the transaction.

In setting a closing date, it’s important to consider how long it will
take to meet any conditions that the purchase and sale agreement
may be contingent on (see Chapter 8) and any obligations it
imposes. For example, even if the buyer has been preapproved
for financing, the property must be appraised and the transaction
evaluated before the lender will give final approval and make the
loan funds available for closing. (The lender can probably give
you some idea of how long this will take.) And after an inspection
is performed, repairs may be necessary, followed by reinspection.
The chosen closing date must allow enough time for the parties
to fulfill these conditions and obligations.

If the closing date is approaching and repairs have not been
completed, final loan approval has not been obtained, or some
other contingency has not yet been satisfied, the parties may
want to change the closing date by executing a written extension
agreement. The purchase and sale agreement will terminate on the
date set for closing, so try to get an extension agreement signed
as soon as possible. The purchase and sale agreement may also
contain a provision giving the buyer a certain amount of time
to verify information about the property. During that period,
the buyer (with the buyer broker’s help) should verify the facts
provided by the seller and/or the listing broker in the property
listing, the seller disclosure statement, and any advertising. Ifthey
find any material inaccuracies, the buyer has the right to terminate
the agreement within the verification period. Alternatively, she
may choose to waive that right and go ahead with the purchase.

ExampLE: Gopal is buying Harrison’s home using financing
from a local lender. The closing date is June 4. On
June 2, Gopal’s lender informs Gopal that because of
unforeseen circumstances, hisloan costs have increased
significantly. Thus, the annual percentage rate on his
loan will be higher than the rate the lender quoted at
the time of application.

Under the Truth in Lending Act and Regulation Z,
the lender is required to give Gopal a new disclosure
statement (see Chapter 9). The lender does so on
June 3. Since this new statement must be provided to
the borrower at least three days before closing, Gopal
and Harrison must change their closing date to June 6.
They can use a Regulation Z addendum to amend the
purchase and sale agreement and delay the closing.

On the other hand, if all the conditions and obligations in the
purchase and sale agreement have been fulfilled well before the
date set for closing, the buyer and seller may agree to move the
closing date up. This amendment should also be in writing and
signed by both parties.

Closing Agent

The buyer should designate an escrow agent or other closing
agent in the purchase and sale agreement. If the buyer is using
financing, the lender’s escrow department often serves as the
closing agent.

Closing agents may perform a wide variety of tasks, such as
ordering title insurance, arranging for liens to be paid off and
released, and preparing documents on behalf of both the buyer
and the seller. They also hold funds and documents in escrow
for the parties, distributing them only when specified conditions
havebeen fulfilled. (Escrow instructions and the closing process
are discussed in Chapter 11.)

Most firms have policies concerning recommending particular
escrow agents or other settlement service providers to the
parties. Make sure any recommendations you make conform
with these policies.

Closing Costs

The purchase and sale agreement should state which party is
responsible for paying the escrow agent’s fee (it is typically
split between the parties) and various other closing costs, such
as the charges connected with the buyer’s loan. In addition,
the agreement should set forth how certain property expenses
(for example, taxes and homeowners association dues) and any
income (rent from tenants) will be shared between the parties.
These items are ordinarily prorated as of the closing date, unless
otherwise agreed.

Transfer of Possession

Most purchase and sale agreement forms have a space for
filling in the date of possession, when the seller will relinquish
possession of the property to the buyer. The sellerusually agrees
that the property will be maintained in its present condition until
the buyer takes possession.

Possession is normally transferred to the buyer at closing.
Sometimes the buyer wants to take possession a few days or
even a few weeks earlier, or the seller wants a few extra days
to vacate the property.
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ExampLE: Jenkins is buying Hahn’s home. The sale will
close on October 17. However, the sale of Jenkins’s
currenthome will close on September 10. Jenkins wants
to move into Hahn’s home on September 10 to avoid
the nuisance of moving twice. Hahn agrees to move
out by September 10.

If possession is transferred before (or after) the closing date, the
parties should execute a separate rental agreement. An example
of a rental agreement that can be used for occupancy before
closing is shown in Figure 7.3. This agreement sets forth the
dates of occupancy, the rental rate, and other terms that will
govern possession during the rental period.

Transfer of possession to the buyer before closing may cause
trouble for the seller if the sale fails to close. If the buyer/tenant
refuses to vacate the property in accordance with the terms of
the rental agreement, the seller might have to take legal action
to evict him. Note that in the rental agreement in Figure 7.3, the
Northwest Multiple Listing Service warns of risks associated
with transferring possession to the buyer before closing and
advises sellers to consult a lawyer before entering into such
an arrangement.

While early transfer of possession may put the seller at risk,
delayed transfer of possession may pose other problems for the
parties. If a buyer allows a seller to remain in the home for more
than 20 days after closing, he could risk turning the transaction
into a distressed property conveyance (see the discussion of
the Distressed Property Law in Chapter 3). Of course, for this
law to apply, the subject property would have to be a distressed
property—one thatis in danger of foreclosure. Butifthe property
isadistressed home and the transfer of possession will be delayed,
both the seller’s agent and the buyer’s agent should advise their
clients to consult an attorney.

Brokerage Firm Compensation

Purchase and sale agreements often include a provision
concerning the compensation that the sellerand/or buyer will pay
the brokerage firm(s) that are representing them. Typically, this
provision confirms the obligation of the parties to pay the firms
as promised in the listing agreement and buyer representation
agreement. It also states that the parties consent to either firm
receiving compensation from the seller, the buyer, or both of
them. And itauthorizes the closing agent to pay the compensation
out of the funds held in escrow.

The Northwest Multiple Listing Service purchase and sale
agreement in Figure 7.1 includes such a provision; see the
paragraph headed “Brokerage Firm Compensation” on page
5 in the form. In addition, the NWMLS form now specifically
addresses how much compensation will be owed to the buyer
brokerage firm at closing. This change reflects the revisions
to the NWMLS buyer representation agreement and listing
agreement forms that we discussed in Chapters 1 and 2.

The key difference (in all three forms) is that the seller usually
pays the buyer brokerage firm directly now, rather than indirectly
through the listing firm in a commission split arrangement.
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As you might recall from Chapter 2, in the revised NWMLS
listing agreement the seller may offer to pay a specified amount
or rate of compensation to whichever firm eventually finds a
buyer for the property. The listing firm must disclose this offer of
compensation, or the lack of such an offer, in publicly available
listing information. When preparing a buyer’s offer to purchase
using the revised NWMLS purchase and sale agreement form,
the buyer broker fills in the seller’s offered amount or rate (or
a zero, if no compensation is offered) in a blank on the first
page (see Paragraph 16).

Ifthe offer of compensation is acceptable to the buyer brokerage
firm, the buyer broker checks the “Pay as Offered” box. If
the seller’s offer is unacceptable, or if there was no offer of
compensation in the listing, the buyer broker checks “Other—See
Addendum” and attaches the addendum shown in Figure 7.4.
The addendum may also be used when some other adjustment
to the compensation could help persuade the seller to accept
the buyer’s offer or make it possible for a cash-strapped buyer
to afford the house, as we’ll discuss below.

Compensation Addendum. The addendum presents
buyers and their brokers with four main options concerning the
buyer brokerage firm’s compensation. Each option addresses
a different situation.

The first option is used if the seller didn’t sign a listing
agreement—usually because the property is a FSBO (for sale
by owner). This option also can be used for a listed property if
the listing agreement doesn’t include an offer of compensation
for the buyer brokerage firm. To request compensation from the
seller, the buyer broker fills in a suitable rate or amount after
consulting with the buyer, taking into account the terms of their
representation agreement, and considering market conditions.

The second option is used if the listing included an offer of
compensation, but it was for less than the amount the buyer
owes the buyer brokerage firm based on the representation
agreement. The seller is asked to make up the difference, to
cover the buyer’s entire obligation.

The third and fourth options both propose a reduction in
compensation instead of an increase. In other words, the buyer
brokerage firm is offering to accept less than the amount the
seller offered in the listing agreement. Why would the buyer
broker (and firm) propose this? Although they’ll receive less
money, the reduced compensation will still be enough so that it’s
worth their while to help the buyer/client close this transaction.

Using the third option, the buyer broker can agree to accept
reduced compensation ifthe seller gives the buyer a credit equal
to the amount of the reduction. The credit would be applied to
the amount the buyer owes at closing.

Example: A buyer broker’s clients want to make a
$600,000 offer on a house. That’s just beyond their
price range, and they don’t have quite enough cash to
cover the downpayment and closing costs that would
be required.
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Fig. 7.3 Rental Agreement Form

Form 65A ©Copyright 2021

Rental — Early Occupancy RENTAL AGREEMENT Northwest Multiple Listing Service
Rev. 3/21 Buyer Occupancy Prior to Closing ALL RIGHTS RESERVED
Page 1 of 2

Notice: There are many risks associated with giving a buyer the right to occupy a property prior to closing. Seller should consult with an attorney
before entering into an agreement that provides a buyer with occupancy prior to closing.

Date: 1
Tenant(s) 2
Buyer/Tenant Buyer/Tenant
agree(s) to rent from Landlord 3
Seller/Landlord Seller/Landlord
the property commonly known as 4
Address City
, (the “Property”) on the following terms and conditions: 5
State Zip County
1. RENT. The rent shall be $ per 6
Rent shall be payable to 7
at 8
Other: .9
2. TERM AND TERMINATION. Tenant is entitled to pc ion on . 10
This Agreement shall terminate on ~f,\Tenant purchases the Property from 11

Landlord, then this Agreement shall terminate on closing of the sale. Atithe time of closing, advance rent paid to 12
Landlord shall be pro-rated on a daily basis, and Tenant shall'be credited with any unused portion thereof. If this 13
Agreement is terminated prior to the termination date setfforth in thisparagraph, then any advance rent shall be 14
pro-rated on a daily basis, and the unused portion refunded to Tenant immediately upon Tenant’s vacating the 15
Property. If Tenant holds over without the written consent of Landlord; Fenant shall be liable for rent and all other 16
damages sustained by Landlord because of suchyholdover: 17

3. INSURANCE. Landlord agrees to keep the Propertyiinsured against fire and other normal casualties. All proceeds 18
of any such policy shall be payable to Lafndlord alone:“Landlord shall have no responsibility for insuring anything 19
in or on the Property which belongs to Tenant! Tenapt is advised that renter’s insurance is available to Tenant for 20
coverage related to liability forbodily injury, property damage, and for the theft, loss, or damage to Tenant's 21
personal property. 22

4. UTILITIES. Tenant agrees to-pay for all utilities, including garbage collection charges, during the term of this 23
Agreement. 24

5. IMPROVEMENTS. Tenant shall not be entitled to make any improvements or alterations in the Property, including 25
painting, during the term of this Agreement without the written permission of Landlord. In the event this 26
Agreement terminates for any reason other than Tenant's purchase of the Property, Tenant will return the 27
Property to Landlord in as good a condition as it presently is, ordinary wear and tear excepted. 28

6. LANDLORD - TENANT ACT. This Agreement is subject to the provisions of the Residential Landlord - Tenant 29
Act, RCW 59.18 and the Unlawful Detainer Statute, RCW 59.12. If Tenant and Landlord have entered into a 30
purchase and sale agreement for the purchase of the Property, then a default under that purchase and sale 31
agreement shall constitute a default under this Agreement, and Landlord shall be entitled to all remedies provided
for in the Residential Landlord-Tenant Act, RCW 59.18, including but not limited to the exercise of all eviction
proceedings authorized by RCW 59.12.

8

7. SUBLETTING OR ASSIGNMENT. Tenant may not sublet the Property and may not assign Tenant’s rights under
this Agreement.

8. CITY OF SEATTLE RENTAL AGREEMENT REGULATION ORDINANCE. If the Property is located within the 37
City of Seattle then a copy of a summary of city and state landlord/tenant laws is attached. Tenant hereby 38
acknowledges receipt of a copy of the summary. 39

88

Landlord’s Initials Date Landlord’s Initials Date Tenant's Initials Date Tenant’s Initials Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 65A ©Copyright 2021
Rental — Early Occupancy RENTAL AGRE.EMENT ) Northwest Multiple Listing Service
Rev. 3/21 Buyer Occupancy Prior to Closing ALL RIGHTS RESERVED
Page 2 of 2 (Continued)

9. RELEASE OF REAL ESTATE FIRMS. Landlord and Tenant release all real estate firms and brokers involved
with this Agreement between Landlord and Tenant and agree to indemnify all real estate firms and brokers from
any and all claims arising under this Agreement.

10. ATTORNEYS' FEES. In the event either party employs an attorney to enforce any terms of this Agreement and is
successful, the other party agrees to pay reasonable attorneys’ fees. In the event of trial, the amount of fees shall
be as fixed by the court.

11. SMOKE DETECTOR. Tenant acknowledges and Landlord certifies that the Property is equipped with a smoke
detector(s) as required by RCW 43.44.110 and that the detector(s) has/have been tested and is/are operable. It is
Tenant's responsibility to maintain the smoke detector(s) as specified by the manufacturer, including replacement
of batteries, if required. In addition, if the Property is a multi-family building (more than one unit), Landlord makes
the following disclosures:

) The smoke detection device is O hard-wired QO battery operated.
) The Building O does Q1 does not have a fire sprinkler system.

) The Building 0 does 0 does not have a fire alarm system.

) Q@ The building has a smoking policy, as follows:

(a
(b
(c
(d

O The building does not have a smoking policy

(e) Q The building has an emergency notification plan forl occupants, a’copy of which is attached to this
Agreement.
O The building does not have an emergency notification plamfor eccupants.

() Q The building has an emergency relocationgplan for eccupants, a copy of which is attached to this
Agreement.
U The building does not have an emergen€y relocation, plan for occupants.

(g) Q The building has an emergency evacuationyplan for occupants, a copy of which is attached to this
Agreement.
O The building does not have.an emergéncy evacuation plan for occupants.

Tenant hereby acknowledges receiptof a.¢opy of the building's emergency evacuation routes.

12. CARBON MONOXIDE ALARMS. Landlord shall equip the Property with carbon monoxide alarm(s) in accordance
with the state building code as required by RCW 19.27.530. The parties acknowledge that the real estate firms
and brokers are not responsible for'ensuring that Landlord complies with RCW 19.27.530.

13. LEAD-BASED PAINT. If the Property includes housing that was built before 1978, then the Addendum entitled
"Disclosure of Information on Lead-Based Paint and Lead-Based Paint Hazards" (NWMLS Form 22J or
equivalent), must be attached to this Agreement unless this lease/rental transaction is exempt from all applicable
federal regulations.

14. MOLD DISCLOSURE. Tenant acknowledges receipt of the pamphlet entitied "A Brief Guide to Mold, Moisture,
and Your Home."

15. OTHER.

Landlord Date Tenant Date

Landlord Date Tenant Date
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Fig. 7.4 Buyer Brokerage Firm’s Compensation Addendum

Form 41C , ©Copyright 2022

Buyer Brokerage Firm’'s Compensation BUYER BROKERAGE FIRM’S Northwest Multiple Listing Service
Rev. 10/22 COMPENSATION ADDENDUM ALL RIGHTS RESERVED
Page 1 of 1

The following is part of the Purchase and Sale Agreement dated

between (“Buyer”)
Buyer Buyer

and (“Seller’)
Seller Seller

concerning (the "Property”).
Address City State Zip

O Buyer Brokerage Firm’s Compensation — No Compensation Offered by Seller.

There is O no offer of compensation from Seller to Buyer Brokerage Firm in the listing; or O Seller has not
signed a listing agreement. Seller shall pay Buyer Brokerage Firm compensation of % of sales price
or$ at Closing.

O Additional Buyer Brokerage Firm Compensation — Buyer Representation Agreement.

Buyer is obligated to pay Buyer Brokerage Firm compensation as /@ condition of a buyer representation
agreement between Buyer Brokerage Firm and Buyer. Seller'shoffer efdcompensation to Buyer Brokerage
Firm in the listing is less than Buyer’s obligation to Buyer Brokerage Eirm¢ Accordingly, Seller agrees
to pay Buyer Brokerage Firm additional compensation of % of sales price or
$ at Closing. Buyer Brokerage Firm’s total €ompensation,paid by Seller shall be % of
sales price or $ at Closing.

O Credit to Buyer.

Buyer Brokerage Firm’s compensation shall’"be\reduced) from»the amount offered in the listing by

% of sales price or $ , and Seller shall credit such amount to Buyer’s obligations
at Closing. If Buyer is obtaining a loan or loansito purchase the Property, Seller’s credit to Buyer is subject to
Buyer’s lender(s) approval of such credit./Any amoeunt not approved by Buyer’s lender shall be paid to Buyer
Brokerage Firm. Buyer Brokerage Firm’s total compensation paid by Seller shall be % of sales
price or § ats€losing (not'including any credit amount not approved by Buyer’s lender).

O Reduction in Buyer Brokerage Fifin,Compensation.

Buyer Brokerage Firm’s“compensation shall be reduced from the amount offered in the listing by
% of sales price or_$ The Purchase Price offered by Buyer reflects this
reduction in compensation owed'to Buyer Brokerage Firm. Buyer Brokerage Firm’s total compensation paid

by Seller shall be % of sales price or § at Closing.
O Other:
Buyer Broker Signature Date Buyer Brokerage Firm

If Seller shall, within days (180 days if not filled in) from the date hereof, sell the Property to Buyer or
someone acting on Buyer's behalf, Seller shall pay Buyer Brokerage Firm the compensation set forth above, less any
portion of the earnest money retained by Buyer Brokerage Firm. Provided, if a compensation is paid to another
member(s) of a multiple listing service in conjunction with such sale, the amount of compensation payable to Buyer
Brokerage Firm shall be reduced by the amount paid to such other member(s). "Sell" includes a contract to sell; an
exchange or contract to exchange; or an option to purchase, regardless of when it closes.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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ExampLE (conT.): In their contract with the buyer
brokerage firm, the buyers agreed to pay the firm 2%
of the purchase price if they find a home to buy. In
this particular seller’s listing agreement, the offer of
compensation for the buyer brokerage firm is 2.5% of
the price, 0.5% more than the buyers agreed to pay
the firm. The buyer broker suggests using the third
option on the compensation addendum to propose a
0.5% reduction in the firm’s compensation if the seller
agrees to give the buyer a credit equal to 0.5% of the
property’s selling price.

If the seller accepts the buyers’ offer, the credit will
be $3,000, which will reduce the amount of cash
the buyers need for closing enough so that they can
afford the seller’s property. The buyer brokerage firm’s
compensation will be $12,000 instead of $15,000.

Sellers frequently contribute to their buyer’s closing costs to
help close a sale, and this credit for the buyer is the same kind
ofnegotiated concession. As in the example, for buyers who are
using nearly all of their financial resources for a home purchase,
concessions from the seller can make the difference between
being able to buy a particular house and having to let it go.

However, an important limitation applies to this third option
for buyers who are financing their purchase. As we’ll discuss in
Chapter 10, lenders allow home buyers to accept contributions
fromthe seller, from areal estate agent involved in the transaction,
or from other interested parties, if the total amount does not exceed
a certain percentage of the sales price or the property’s appraised
value. Any amount over that limit could affect whether the buyer
can still qualify for the necessary loan. So the third option in the
compensation addendum provides that the buyer’s lender must
approve the credit from the seller. Any unapproved portion of the
credit will be paid to the buyer brokerage firm at closing, instead
of to the buyer. (The 0.5% credit in the example above is well
within the usual contribution limits; see Chapter 10.)

The fourth option in the compensation addendum also involves
acredit, but in this case it would be a credit for the seller instead
of the buyer. Such a credit will increase the seller’s proceeds at
closing without increasing the price that the buyer is paying.
As mentioned in Chapter 6, if the seller is choosing among
multiple offers, this credit could help the buyer’s offer stand
out from the others. (Unlike a credit for the buyer, a credit for
the seller would not require lender approval.)

As you may remember from Chapter 2, the listing agreement
form temporarily prevents a seller from reducing the offer of
compensation after a buyer or her broker notifies the seller
or listing broker that the buyer is about to submit an offer to
purchase. (See the discussion of the three-day window in Chapter
2.) While that rule prevents the seller from unilaterally reducing
the compensation originally offered in the listing agreement for
three days, it doesn’t apply when the buyer broker is voluntarily
proposing a reduction in his own (and his firm’s) compensation
using option 3 or 4 in the addendum.

Through the addendum, the buyer brokerage firm’s compensation
can be negotiated between the seller and the buyer (and their
agents) as they try to reach an agreement.
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In this negotiation, the parties and agents should keep in mind
that if a seller refuses to adequately compensate the buyer
brokerage firm, the buyer himself may be obligated to pay the
firm, to fulfill the terms of the buyer representation agreement
(see Chapter 1). A seller who refuses to pay a buyer’s agent
could end up losing that buyer altogether. In some markets,
buyers may be less inclined to consider a seller’s home in the
first place if reasonable compensation isn’t offered.

Note that the compensation addendum in Figure 7.4 must be
signed (accepted) by the buyer broker on behalf of his firm,
even though it will be part of the contract between the buyer
and seller. They also must initial the addendum to indicate their
acceptance, as explained later in the chapter.

Default

A purchase and sale agreement usually states the remedies
available to the buyer or the seller if the other party defaults,
and explains how the earnest money deposit will be treated in
case of default.

The default provision in the NWMLS form shown in Figure
7.1 gives the parties two options: the seller’s sole remedy may
be to keep the earnest money deposit as liquidated damages,
or the seller may be allowed to choose what remedy to pursue.
The possible remedies include keeping the deposit, suing the
buyer for damages, or suing for specific performance.

Liquidated Damages Limit. Under Washington law, no
more than 5% of the property’s sales price can be treated as
liquidated damages in a purchase and sale agreement. So if the
buyer’s earnest money deposit was more than 5% of the price,
the seller will be required to return the excess to the buyer if
the buyer forfeits the earnest money.

Disposition of Earnest Money. A purchase and sale
agreement may provide that if the buyer is entitled to have the
earnest money depositreturned, the escrow agent will first deduct
any expenses that have already been incurred on the buyer ’s behalf.

Ifthe buyer forfeits the earnest money to the seller, the listing firm
isusually entitled to a portion of the money the seller receives (but
not more than the firm would have been paid as a commission if
the sale had closed). This is provided for in the listing agreement
rather than the purchase and sale agreement (see Chapter 2).

ExampLE: Bowen agreed to sell her house to Wilder for
$175,000. The earnest money deposit was $10,000.
Now Wilder has defaulted on the purchase and sale
agreement by backing out of the transaction with no
legal excuse.

Under the terms of that agreement Bowen is entitled
to keep Wilder’s earnest money deposit as liquidated
damages. However, the law allows a seller to keep no
more than 5% of the sales price. In this case, that's
$8,750 ($175,000 x 5% = $8,750), so Bowen must
return $1,250 to Wilder ($10,000 — $8,750 = $1,250).
When she listed her property, Bowen agreed to give
50% of any forfeited earnest money deposit to the
listing firm, Cunningham Realty. As a result, Bowen and
Cunningham Realty each get $4,375. If Cunningham
Realty is going to split its share with the buyer brokerage
firm, each of the firms will end up with $2,187.50.
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Attorney’s Fees. A purchase and sale agreement typically
includes an attorney’s fees provision. Under this provision, if
one party has to sue the other party to enforce the contract, the
prevailing party’s attorney’s fees and related expenses must be
paid by the losing party.

Time is of the Essence

Apurchase and sale agreement usually states that “time is of the
essence of this agreement.” This phrase doesn’t simply mean
that the parties hope the sale progresses as quickly as possible;
it means they are legally required to meet all deadlines set in
the agreement. Performance on or before the specified dates
(not just within a reasonable time thereafter) is considered one
of the essential terms of the agreement. Failure to meet any of
the deadlines is a breach of contract.

Addenda

A provision headed “Addenda” indicates whether there are
attachments to the purchase and sale agreement that contain
additional contract provisions. The attachments might include
one or more of the addendum forms we discuss in this book
(such as a buyer brokerage compensation addendum, a backup
offer addendum, or an inspection contingency addendum), or
a variety of others. The optional clauses addendum, shown in
Figure 7.5, is used in many transactions. To incorporate the
addenda into the agreement, the names of the forms should be
listed in the space provided, the forms should be attached to
the main document, and the parties must sign or initial and date
each page of the attachments.

Agency Disclosure

As we discussed in Chapter 1, Washington law requires real
estate licensees to give the parties a written agency disclosure
statement. A listing broker must inform both the seller and the
buyer which party (or parties) she and her firm are representing
in the transaction. If there is a buyer broker (a selling agent)
involved, he must also disclose which party or parties he and
his firm represent. The disclosures must be made to the buyer
before the buyer signs the offer to purchase, and to the seller
before the seller signs the buyer’s offer (or a counteroffer). The
disclosures must be in writing, either in the purchase and sale
agreement or a separate agency disclosure form.

Lead-Based Paint Disclosures

Residential purchase and sale agreements have a disclosure
provision or addendum concerning lead-based paint. In
transactions that involve housing built before 1978, federal law
requires the seller to disclose information about lead-based paint
on the property to potential buyers. Many of the homes built
before 1978 contain some lead-based paint. The paint is usually
not dangerous if properly maintained, but if it deteriorates and
is ingested, it may cause brain damage and organ damage in
young children.

The seller of a dwelling built before 1978 must do all of the
following:

+ disclose the location of any lead-based paint in the home
that he is aware of;

» provide a copy of any report concerning lead-based paint
in the home, if the home has been inspected;

» give buyers a copy of a pamphlet on lead-based paint
prepared by the U.S. Environmental Protection Agency;
and

+ allow buyers at least a ten-day period in which to have the
home tested for lead-based paint.

Specific warnings must be included in the purchase and sale
agreement, along with signed statements from the parties
acknowledging that the requirements of this law have been
fulfilled. The signed acknowledgments must be kept for at least
three years as proof of compliance. An addendum like the one
in Figure 7.6 may be used to satisfy these legal requirements.

Agent’s Responsibilities. Areal estate agent is required to
ensure that the sellerknows her obligations under the lead-based
paint disclosure law and fulfills those obligations. It is also the
agent’s responsibility to make sure that the purchase agreement
contains the required warnings, disclosures, and signatures.

Penalties. Scllers and real estate agents who fail to fulfill
their obligations under the lead-based paint disclosure law
may be ordered to pay the buyer treble damages (three times
the amount of any actual damages suffered by the buyer). Civil
and criminal penalties may also be imposed.

Offer and Acceptance

A purchase and sale agreement form includes space in which
to set a deadline for acceptance of the offer. How the seller is
required to communicate acceptance may also be specified. In
the NWMLS form, for example, the seller’s acceptance is not
effective until a copy of the agreement signed by the seller is
received by the buyer, by the buyer broker, or atthe broker’s office.

A purchase and sale agreement may also set a deadline for
the buyer’s acceptance of a counteroffer. Remember that a
counterofferisn’tan acceptance, so the buyerisn’t contractually
bound unless he accepts the seller’s counteroffer.

Signatures

Of course, space is provided for each party’s signature. The
buyer’s signature makes the form an offer to purchase, and
the seller’s signature turns it into a binding contract. On many
forms, the listing broker and buyer broker each fill in the name of
their brokerage firm, their own name, and their license number.
There is also space for contact information for the parties, their
brokers, and the firms.
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Fig. 7.5 Optional Clauses Addendum

1.

The following is part of the Purchase and Sale Agreement dated

PURCHASE & SALE AGREEMENT

between (“Buyer”)
Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

CHECK IF INCLUDED:
QO Square Footage/Lot Size/Encroachments. The Listing Broker and Buyer Broker make no representations

concerning: (a) the lot size or the accuracy of any information provided by the Seller; (b) the square footage of
any improvements on the Property; (c) whether there are any encroachments (fences, rockeries, buildings) on
the Property, or by the Property on adjacent properties. Buyer is advised to verify lot size, square footage and
encroachments to Buyer’'s own satisfaction.

2. Title Insurance. The Title Insurance clause in the Agreement provides Selléristoyprovide the then-current ALTA
form of Homeowner's Policy of Title Insurance. The parties have the option to pfovide less coverage by selecting
a Standard Owner’s Policy or more coverage by selecting an Extended Coverage Palicy:

QO Standard Owner’s Coverage. Seller authorizes Buyer’s lender or Closing Agent, at Seller's expense, to
apply for the then-current ALTA form of Owner’s Policy of Title Insurance, together with homeowner’s
additional protection and inflation protection endorsements, if‘available at no additional cost, rather than
the Homeowner’s Policy of Title Insurance.

O Extended Coverage. Seller authorizes Buyer/s lender or‘Closing Agent, at Seller’s expense to apply for
an ALTA or comparable Extended Coverage Policy of Titleylnsurance, rather than the Homeowner’s
Policy of Title Insurance. Buyer shall pay the‘increased costs associated with the Extended Coverage
Policy, including the excess premium over that charged for Homeowner’s Policy of Title Insurance and
the cost of any survey required by the.title‘insurer.

Seller Cleaning. Seller shall clean the interiors of any structures and remove all trash, debris and rubbish
from the Property prior to Buyer taking possession.

Personal Property. Unless. otherwise agreed, Seller shall remove all personal property from the Property
not later than the Possession Date. Any personal property remaining on the Property thereafter shall become
the property of Buyer, and may be retained or disposed of as Buyer determines.

Utilities. To the best of Seller's knowledge, Seller represents that the Property is connected to:

O public water main; O public sewer main; Q septic tank; Q well (specify type) ;
Q irrigation water (specify provider) ; O natural gas; Q telephone; Q electricity;
O cable (specify provider) ; Q internet (specify provider) ;
O other

Insulation - New Construction. If this is new construction, Federal Trade Commission Regulations require
the following to be filled in. If insulation has not yet been selected, FTC regulations require Seller to furnish
Buyer the information below in writing as soon as available:

WALL INSULATION: TYPE: THICKNESS: R-VALUE:
CEILING INSULATION: TYPE: THICKNESS: R-VALUE:
OTHER INSULATION DATA:

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

Form 22D ©Copyright 2021
Optional Clauses Addendum Northwest Multiple Listing Service
Rev. 3/21 ALL RIGHTS RESERVED
Page 1 of 2 OPTIONAL CLAUSES ADDENDUM TO
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Form 22D

Optional Clauses Addendum

Rev. 3/21
Page 2 of

7. Q

10. 0

11. 0

©Copyright 2021
5 OPTIONAL CLAUSES ADDENDUM TO ALL RIGHTS RESERVED
PURCHASE & SALE AGREEMENT

Continued

Leased Property Review Period and Assumption. Buyer acknowledges that Seller leases the following
items of personal property that are included with the sale: Q propane tank; QO security system; QO satellite
dish and operating equipment; O other .

Seller shall provide Buyer a copy of the lease for the selected items within days (5 days if not filled
in) of mutual acceptance. If Buyer, in Buyer's sole discretion, does not give notice of disapproval within

days (5 days if not filled in) of receipt of the lease(s) or the date that the lease(s) are due, whichever
is earlier, then this lease review period shall conclusively be deemed satisfied (waived) and at Closing, Buyer
shall assume the lease(s) for the selected item(s) and hold Seller harmless from and against any further
obligation, liability, or claim arising from the lease(s), if the lease(s) can be assumed. If Buyer gives timely
notice of disapproval, then this Agreement shall terminate and the Earnest Money shall be refunded to Buyer.

Homeowners’ Association Review Period. If the Property is subject to a homeowners’ association or any
other association, then Seller shall, at Seller's expense, provide Buyer a copy of the following documents (if
available from the Association) within days (10 days if not filled in) of mutual acceptance:

Association rules and regulations, including, but not limited to architectural guidelines;
Association bylaws and covenants, conditions, and restrictions (CC&Rs);

Association meeting minutes from the prior two (2) years;

Association Board of Directors meeting minutes from the prier six (6) monthsj\and

e. Association financial statements from the prior two (2) years'and currént operating budget.

aoop

If Buyer, in Buyer’s sole discretion, does not give notice of disapproval within days (5 days if not
filled in) of receipt of the above documents or the date that theyabove documents are due, whichever is
earlier, then this homeowners’ association review periodishall conclusively be deemed satisfied (waived). If
Buyer gives timely notice of disapproval, then this Agreement shall terminate and the Earnest Money shall be
refunded to Buyer.

Homeowners’ Association Transfer Fee. If théfe is a transfer fegjimposed by the homeowners’ association
or any other association (e.g. a “move-in” or “move-out’ fee), the fee shall be paid by the party as provided for
in the association documents. If the association documents do not provide which party pays the fee, the fee
shall be paid by Q Buyer; Q Seller (Sellenif.not filled in).

Excluded Item(s). The following item(s)/that,would otherwise be included in the sale of the Property, is
excluded from the sale (“Ex€luded Item(s)’). Seller shall repair any damage to the Property caused by the
removal of the Excludedtem(s). Excluded Item(s):

Home Warranty. Buyer and Seller acknowledge that home warranty plans are available which may provide
additional protection and benefits to Buyer and Seller. Buyer shall order a one-year home warranty as follows:

a. Home warranty provider:

b. Seller shall pay up to $ ($0.00 if not filled in) of the cost for the home warranty, together
with any included options, and Buyer shall pay any balance.

c. Options to be included:

(none, if not filled in).

d. Other:

Other.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Fig. 7.6 Lead-Based Paint Disclosure Form

Disclosure of Informatlon on Lead-Based Palnl and /or Lead-Based Palmd Hazards

Lead waming Statement

Fuery plrchaser of any imierest in eesidanliof seol progrer e oo wWhicl o rescenbiol Sweming was Bt pricr io 1978 i
rufifiedt oot suel) propenty sy present espostre to decdd from tewd-bised poinf the mey place young children of nisk
af developing leod poisoning. Legd poisoning i yowng chifdrer moy poduce permonent Redralogical dannTge,
including fearning disahiities, reduced infefligence quadiend, Behawiorgl proflems, and imp@ived manan:  Leag
PUOrEnG SR poses o porticiiar ask fo pregoca! women, Thee seiler of Ry ntenest (e residential reel property &
required fior provide the buyer with ey irformelion an feod-bosed point hazords fion? meh assessments o inspections
i the seiter's possessian qnd notify the e af any kg Jead-tosed poirt DoZaeds. A risk assessmant or inspeciion
Jor prsibde feac-Bosed paint Bsands o reconimended prior i pancficse

Seller’s Disclosure
(at Presence of lead-based paint andsor Iead-hased paint hazards {check i} or (i} below):

L1k KEnown lead-gased palnt andsor (cad-pased paint hazards are present In the hausing
(e pluing
)] Seler has no knowledge of lead-based pant and/or lcad-based paint hazards in the housing,
(b Records and reports avaitable o e seller ichedk () or (i below]:
fil, Seller has provided the purchaser with all available records and reports pertaining to lead-

based paint andqor [ead-based paint hazards in the housing (list documents below).

) Selles has no eepatls ar records portaming 0 lead-baced paint andsor lead-based pant
hazards in the housing.

Purchaser's Acknowladgment {initial)

[l Purchaser has received copies ol all information listed abonve.
[t Purchaser has recgived the pamphlct frafect Your Family from Lead in Yoy Home.
[¢] Furchaset Nas ichock () ar i) Delow):
il received o 10-day opporiunity o muloally agread apon periad) 1 condudt a risk assess-

ment or inspection {or the presence of lead-based paint and-/or lead-based paint hagards; or

tii) waived the opporunity to condua a risk assessmont or inspection for the prescnoc of
lcad-based palat and/or ead-based galnt hazands.

Agents Acknowledgment hnllaly

Ifl Apent mas anfonmed the seller of the seliors obligations under 42 LS G85200) and 15
aware of his/her responsibility ko ensure compliance,

Cedification of Ascuracy

The 1zllewing parties have reviewed Ihe indormaticn above and cerify. 10 1he best of fheir knowledge. 1hat the
infarmation fhey have provided is tree and acourate

soller Date Seller Late
Purihiaser Diater Purehaie Gty
Agent Date " hgent Date
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Vacant Land Purchase
and Sale Agreements

The purchase and sale agreement shown in Figure 7.1 should
be used only for improved residential property—Iland and a
house. If your buyer is making an offer on vacant land, use a
vacant land purchase and sale agreement instead, such as the
NWMLS form shown in Figure 7.7.

Many of the provisions in a vacant land purchase and sale
agreement are similar or identical to those in a residential
agreement. Most of the special provisions in a vacant land
agreement relate to the planned or potential development of
the property.

Subdivision Provisions

Development of vacant land often involves the subdivision
of a large parcel into smaller parcels. For example, a 25-acre
tract of land might be subdivided into 100 residential lots, each
intended for a single-family house.

Before land can be subdivided legally, various procedural
requirements must be met. One of these requirements is
submission of a plat to the planning commission for approval.
A plat is a map that shows the location and boundaries of the
proposed lots, streets, and public areas within the subdivision;
it may also provide information about easements, utilities, and
other site features.

A vacant land purchase and sale agreement commonly has
provisions that address subdivision issues. For instance,
Paragraph v on page 5 in the NWMLS form provides that if
the property must be subdivided, the agreement is contingent
on the recording of the final plat by a specified date.

Development and
Construction Feasibility

The cost of developing the property is crucial in nearly
every decision to buy vacant land, so a provision concerning
development and construction costs is typically included in
the purchase and sale agreement. The agreement in Figure 7.7
states that it’s the buyer’s responsibility to determine whether the
property can be platted, developed, and built upon, and what it
will cost to do so. The buyer is supposed to fill in the number of
days it will take to decide if development is feasible. To gather
the necessary information, the buyer should consult the county
and/or city and various utility districts. The feasibility provision
goes on to list some of the specific information the buyer should
find out about, including applicable building moratoriums,
special building requirements, environmental concerns, growth
mitigation or impact fees, plat approval requirements, and utility
connection charges.

Unless the buyer gives the seller notice within the stated number
of days, the buyer is deemed to be satisfied with the feasibility
and cost of development and construction. If the buyer notifies
the seller that he is not satisfied, the agreement will terminate
and the earnest money will be refunded (less any unpaid costs).

Chapter Summary

L.

A properly signed purchase and sale agreement is a binding
contract that holds the parties to the terms of their agreement
until all conditions have been fulfilled and the transaction
closes.

The parties to a purchase and sale agreement are the buyer(s)
and the seller(s). All parties must have contractual capacity.
Everyone with an interest in the property must sign the
agreement. The spouse of any married seller or buyer should
also sign.

Every purchase and sale agreement must have an adequate
description of the property, specify the total purchase price
and the method of payment, set a closing date and date of
possession, and state by what type of deed and in what
condition title will be conveyed.

A purchase and sale agreement often allows the buyer to
wait until the parties have mutually accepted the contract
before delivering the earnest money deposit. The agreement
also indicates whether the earnest money will be held in
the buyer brokerage firm’s trust account until closing, or
delivered directly to the escrow agent.

A listing agreement states the compensation (if any) that
the seller is offering to pay the brokerage firm that finds the
buyer. That figure must be included in the publicly available
listing information, and it also must be filled in on the first
page of the purchase and sale agreement form. The buyer
brokerage firm compensation addendum to the purchase
and sale agreement can be used to request additional
compensation from the seller, or else to reduce the firm’s
compensation in exchange for a credit for the buyer or the
seller that helps the parties reach agreement and close the
sale.

Purchase and sale agreements almost always contain a “time
is of the essence” clause, which makes the closing date a
material term of the contract. Closing must take place on or
before the date stated in the agreement, unless the parties
agree in writing to an extension.

In Washington, a purchase and sale agreement should
include an agency disclosure paragraph, stating that the
real estate agents involved in the transaction have made
the required disclosures concerning which party or parties
they were representing.

A vacant land purchase and sale agreement should be used
when a buyer makes an offer to purchase unimproved
property. Provisions regarding subdivision and development
feasibility are important in a transaction involving vacant
land.

137



Washington Real Estate Practices

Fig. 7.7 Vacant Land Purchase and Sale Agreement

Form 25 ©Copyright 2022
Vacant Land PSA VACANT LAND PURCHASE AND SALE AGREEMENT Northwest Multiple Listing Service
Rev. 10/22 Specific Terms ALL RIGHTS RESERVED
Page 1 0of 6
1. Date: MLS No.: Offer Expiration Date:
2. Buyer:
Buyer Buyer Status
3. Seller:
Seller Seller

4. Property: Legal Description attached as Exhibit A. Tax Parcel No(s).: ) ) ,

Address City County’ State Zip

Purchase Price: $ Dollars
Earnest Money: $ O Check; O Note; Q Wire; O Other

Delivery Date ___ days after mutual acceptance; to be held by U Buyer Brokerage Firm; O Closing Agent

7. Default: (check only one) U Forfeiture of Earnest Money; U Seller’s Election of Remedies
Title Insurance Company:

Closing Agent:

Company Individual (optional)
10. Closing Date: ; Pc ion Date: O on Closing; 0 Other
11. Services of Closing Agent for Payment of Utilities: L Requested (attach NWMLS Form 22K); L Waived

12. Charges/Assessments Levied Before but Due After Closing: U assumed by Buyer; Ugrepaid in full by Seller at Closing
13. Seller Citizenship (FIRPTA): Seller O is; O is not a foreign person for purpeses of U.S. ingome taxation

14. Subdivision: The Property: 1 must be subdivided before ;U is not,required to be subdivided

15. Feasibility Contingency Expiration Date: _____days after mutual acceptance; U Other

16. Agency Disclosure: Buyer represented by: U Buyer Broker; [ Buyer/Listing Broker (dual agent); U unrepresented
Seller represented by: O Listing Brokeri@hListing/Buyer Broker (dual agent); O unrepresented

17. Buyer Brokerage Firm Compensation: d $ or O % ;& Pay as Offered or O Other — See Addendum
Amount Offered in Listing,

18. Addenda:
Buyer Signature Date Seller Signature Date
Buyer Signature Date Seller Signature Date
Buyer Address Seller Address
City, State, Zip City, State, Zip
Buyer Phone No. Fax No. Seller Phone No. Fax No.
Buyer E-mail Address Seller E-mail Address
Buyer Brokerage Firm MLS Office No. Listing Brokerage Firm MLS Office No.
Buyer Broker (Print) MLS LAG No. Listing Broker (Print) MLS LAG No.
Firm Phone No. Broker Phone No. Firm Fax No. Firm Phone No. Broker Phone No. Firm Fax No.
Firm Document E-mail Address Firm Document E-mail Address
Buyer Broker E-mail Address Listing Broker E-mail Address
Buyer Broker DOL License No. Firm DOL License No. Listing Broker DOL License No. Firm DOL License No.

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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a.

Purchase Price. Buyer shall pay to Seller the Purchase Price, including the Earnest Money, in cash at Closing, unless
otherwise specified in this Agreement. Buyer represents that Buyer has sufficient funds to close this sale in accordance
with this Agreement and is not relying on any contingent source of funds, including funds from loans, the sale of other
property, gifts, retirement, or future earnings, except to the extent otherwise specified in this Agreement. The parties
shall use caution when wiring funds to avoid potential wire fraud. Before wiring funds, the party wiring funds shall take
steps to confirm any wire instructions via an independently verified phone number and other appropriate measures.

Earnest Money. Buyer shall deliver the Earnest Money by the Delivery Date listed in Specific Term No. 6 (2 days after
mutual acceptance if not filled in) to the party holding the Earnest Money (Buyer Brokerage Firm or Closing Agent). If
sent by mail, the Earnest Money must arrive at Buyer Brokerage Firm or Closing Agent by the Delivery Date. If the
Earnest Money is held by Buyer Brokerage Firm and is over $10,000.00 it shall be deposited into an interest bearing
trust account in Buyer Brokerage Firm’s name provided that Buyer completes an IRS Form W-9. Interest, if any, after
deduction of bank charges and fees, will be paid to Buyer. Buyer shall reimburse Buyer Brokerage Firm for bank
charges and fees in excess of the interest earned, if any. If the Earnest Money held by Buyer Brokerage Firm is over
$10,000.00 Buyer has the option to require Buyer Brokerage Firm to deposit the Earnest Money into the Housing Trust
Fund Account, with the interest paid to the State Treasurer, if both Seller and Buyer so agree in writing. If the Buyer
does not complete an IRS Form W-9 before Buyer Brokerage Firm must deposit the Earnest Money or the Earnest
Money is $10,000.00 or less, the Earnest Money shall be deposited into the Housing Trust Fund Account. Buyer
Brokerage Firm may transfer the Earnest Money to Closing Agent at Closing. If allfofipart of the Earnest Money is to be
refunded to Buyer and any such costs remain unpaid, the Buyer Brokerage Fifm or €losing Agent may deduct and pay
them therefrom. The parties instruct Closing Agent to provide writteri“verificationf receipt of the Earnest Money and
notice of dishonor of any check to the parties and Brokers at the addressesiand/or.fax numbers provided herein.

Upon termination of this Agreement, a party or the Closing Agent mayideliver a form authorizing the release of Earnest
Money to the other party or the parties. The party(s) shall execute Such form and deliver the same to the Closing Agent.
If either party fails to execute the release form, a party may maké a written demand to the Closing Agent for the Earnest
Money. Pursuant to RCW 64.04, Closing Agent shall deliver,notice of the demand to the other party within 15 days. If
the other party does not object to the demand within 20 days of Closing Agent’s notice, Closing Agent shall disburse the
Earnest Money to the party making the demand within 10 days of the expiration of the 20 day period. If Closing Agent
timely receives an objection or an inconsistent demand from the’other party, Closing Agent shall commence an
interpleader action within 60 days of such objection or inconsistent demand, unless the parties provide subsequent
consistent instructions to Closing Agent to disbursethe earnest money or refrain from commencing an interpleader
action for a specified period of time. Pursuant'to \RCW 4.28.080, the parties consent to service of the summons and
complaint for an interpleader action by first clags‘mail, postage prepaid at the party’s usual mailing address or the
address identified in this Agreements, If the Closing|Agent complies with the preceding process, each party shall be
deemed to have released Closing Agent from any/and all claims or liability related to the disbursal of the Earnest
Money. If either party fails to authorizesthe, release of the Earnest Money to the other party when required to do so
under this Agreement, that party,shall'be in'breach of this Agreement. For the purposes of this section, the term Closing
Agent includes a Buyer Brokerage Firm holding the Earnest Money. The parties authorize the party commencing an
interpleader action to deduct up to $500.00 for the costs thereof.

Condition of Title. Unless otherwise specified in this Agreement, title to the Property shall be marketable at Closing.
The following shall not cause the title to be unmarketable: rights, reservations, covenants, conditions and restrictions,
presently of record and general to the area; easements and encroachments, not materially affecting the value of or
unduly interfering with Buyer’s reasonable use of the Property; and reserved oil and/or mining rights. Seller shall not
convey or reserve any oil and/or mineral rights after mutual acceptance without Buyer's written consent. Monetary
encumbrances or liens not assumed by Buyer, shall be paid or discharged by Seller on or before Closing. Title shall be
conveyed by a Statutory Warranty Deed. If this Agreement is for conveyance of a buyer’s interest in a Real Estate
Contract, the Statutory Warranty Deed shall include a buyer's assignment of the contract sufficient to convey after
acquired title. If the Property has been short platted, the Short Plat number is in the Legal Description.

Title Insurance. Seller authorizes Buyer’s lender or Closing Agent, at Seller's expense, to apply for the then-current
ALTA form of standard form owner’s policy of title insurance from the Title Insurance Company. If Seller previously
received a preliminary commitment from a Title Insurance Company that Buyer declines to use, Buyer shall pay any
cancellation fees owing to the original Title Insurance Company. Otherwise, the party applying for title insurance shall
pay any title cancellation fee, in the event such a fee is assessed. The Title Insurance Company shall send a copy of
the preliminary commitment to Seller, Listing Broker, Buyer and Buyer Broker. The preliminary commitment, and the title
policy to be issued, shall contain no exceptions other than the General Exclusions and Exceptions in said standard form
and Special Exceptions consistent with the Condition of Title herein provided. If title cannot be made so insurable prior
to the Closing Date, then as Buyer’s sole and exclusive remedy, the Earnest Money shall, unless Buyer elects to waive

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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such defects or encumbrances, be refunded to the Buyer, less any unpaid costs described in this Agreement, and this
Agreement shall thereupon be terminated. Buyer shall have no right to specific performance or damages as a
consequence of Seller’s inability to provide insurable title.

e. Closing and Possession. This sale shall be closed by the Closing Agent on the Closing Date. “Closing” means the
date on which all documents are recorded and the sale proceeds are available to Seller. If the Closing Date falls on a
Saturday, Sunday, legal holiday as defined in RCW 1.16.050, or day when the county recording office is closed, the
Closing Agent shall close the transaction on the next day that is not a Saturday, Sunday, legal holiday, or day when the
county recording office is closed. Buyer shall be entitled to possession at 9:00 p.m. on the Possession Date. Seller shall
maintain the Property in its present condition, normal wear and tear excepted, until the Buyer is provided possession.
Buyer reserves the right to walk through the Property within 5 days of Closing to verify that Seller has maintained the
Property as required by this paragraph. Seller shall not enter into or modify existing leases or rental agreements,
service contracts, or other agreements affecting the Property which have terms extending beyond Closing without first
obtaining Buyer’s consent, which shall not be unreasonably withheld.

f. Section 1031 Like-Kind Exchange. If either Buyer or Seller intends for this transaction to be a part of a Section 1031
like-kind exchange, then the other party shall cooperate in the completion of the like-kind exchange so long as the
cooperating party incurs no additional liability in doing so, and so long as any expenses (including attorneys’ fees and
costs) incurred by the cooperating party that are related only to the exchange aregpaid or reimbursed to the cooperating
party at or prior to Closing. Notwithstanding the Assignment paragraph of this Agreement, any party completing a
Section 1031 like-kind exchange may assign this Agreement to its qualified (intermediary or any entity set up for the
purposes of completing a reverse exchange.

g. Closing Costs and Prorations and Charges and Assessments.Seller and Buyer shall each pay one-half of the
escrow fee unless otherwise required by applicable FHA or VA rggulations. Taxes for the current year, rent, interest,
and lienable homeowner’s association dues shall be proratedias of Clasing. Buyer shall pay Buyer's loan costs,
including credit report, appraisal charge and lender’s title insurance, unless provided otherwise in this Agreement. If any
payments are delinquent on encumbrances which will remain after Closing, Closing Agent is instructed to pay such
delinquencies at Closing from money due, or to be paid by, SelleraBuyerishall pay for remaining fuel in the fuel tank if,
prior to Closing, Seller obtains a written statement from the suppliepas to the quantity and current price and provides
such statement to the Closing Agent. Seller shallpay all utility charges, including unbilled charges. Unless waived in
Specific Term No. 11, Seller and Buyer request the services of'Closing Agent in disbursing funds necessary to satisfy
unpaid utility charges in accordance with RCW'60.80 and Seller shall provide the names and addresses of all utilities
providing service to the Property and having Jien, rights (attach NWMLS Form 22K Identification of Utilities or
equivalent).

Buyer is advised to verify thefexistence_and amount of any local improvement district, capacity or impact charges or
other assessments that may be charged against the Property before or after Closing. Seller will pay such charges that
are or become due on or before!Closing. Charges levied before Closing, but becoming due after Closing shall be paid
as agreed in Specific Term No.12.

h. Sale Information. Listing Broker and Buyer Broker are authorized to report this Agreement (including price and all
terms) to the Multiple Listing Service that published it and to its members, financing institutions, appraisers, and anyone
else related to this sale. Buyer and Seller expressly authorize all Closing Agents, appraisers, title insurance companies,
and others related to this Sale, to furnish the Listing Broker and/or Buyer Broker, on request, any and all information
and copies of documents concerning this sale.

i. Seller Citizenship and FIRPTA. Seller warrants that the identification of Seller’s citizenship status for purposes of U.S.
income taxation in Specific Term No. 13 is correct. Seller shall execute a certification (NWMLS Form 22E or equivalent)
under the Foreign Investment In Real Property Tax Act (‘FIRPTA”) and provide the certification to the Closing Agent
within 10 days of mutual acceptance. If Seller is a foreign person for purposes of U.S. income taxation, and this
transaction is not otherwise exempt from FIRPTA, Closing Agent is instructed to withhold and pay the required amount
to the Internal Revenue Service.

If Seller fails to provide the FIRPTA certification to the Closing Agent within 10 days of mutual acceptance, Buyer may
give notice that Buyer may terminate the Agreement at any time 3 days thereafter (the “Right to Terminate Notice”). If
Seller has not earlier provided the FIRPTA certification to the Closing Agent, Buyer may give notice of termination of
this Agreement (the “Termination Notice”) any time following 3 days after delivery of the Right to Terminate Notice. If
Buyer gives the Termination Notice before Seller provides the FIRPTA certification to the Closing Agent, this Agreement
is terminated and the Earnest Money shall be refunded to Buyer.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Notices and Delivery of Documents. Any notice related to this Agreement (including revocations of offers or
counteroffers) must be in writing. Notices to Seller must be signed by at least one Buyer and shall be deemed delivered
only when the notice is received by Seller, by Listing Broker, or at the licensed office of Listing Broker. Notices to Buyer
must be signed by at least one Seller and shall be deemed delivered only when the notice is received by Buyer, by
Buyer Broker, or at the licensed office of Buyer Broker. Documents related to this Agreement, such as NWMLS Form
17C, Information on Lead-Based Paint and Lead-Based Paint Hazards, Public Offering Statement or Resale Certificate,
and all other documents shall be delivered pursuant to this paragraph. Buyer and Seller must keep Buyer Broker and
Listing Broker advised of their whereabouts in order to receive prompt notification of receipt of a notice.

Facsimile transmission of any notice or document shall constitute delivery. E-mail transmission of any notice or
document (or a direct link to such notice or document) shall constitute delivery when: (i) the e-mail is sent to both Buyer
Broker and Buyer Brokerage Firm or both Listing Broker and Listing Brokerage Firm at the e-mail addresses specified
on page one of this Agreement; or (ii) Buyer Broker or Listing Broker provide written acknowledgment of receipt of the
e-mail (an automatic e-mail reply does not constitute written acknowledgment). At the request of either party, or the
Closing Agent, the parties will confirm facsimile or e-mail transmitted signatures by signing an original document.

Computation of Time. Unless otherwise specified in this Agreement, any period of time measured in days and stated in
this Agreement shall start on the day following the event commencing the period and shall expire at 9:00 p.m. of the last
calendar day of the specified period of time. Except for the Possession Date, if the last day is a Saturday, Sunday or legal
holiday as defined in RCW 1.16.050, the specified period of time shall expirefon the hext day that is not a Saturday,
Sunday or legal holiday. Any specified period of 5 days or less, except for,any time petiod¢elating to the Possession Date,
shall not include Saturdays, Sundays or legal holidays. If the parties agreeithat @anfevent will occur on a specific calendar
date, the event shall occur on that date, except for the Closing Date, which;'ifiit fallstens@ Saturday, Sunday, legal holiday
as defined in RCW 1.16.050, or day when the county recording officegisselosedyshall occur on the next day that is not a
Saturday, Sunday, legal holiday, or day when the county recording offieéyis €closed. When counting backwards from
Closing, any period of time measured in days shall start on thefday prior 0 Closing and if the last day is a Saturday,
Sunday or legal holiday as defined in RCW 1.16.050, the specified period of time shall expire on the next day, moving
forward, that is not a Saturday, Sunday or legal holiday (e.g. Monday or Tuesday). If the parties agree upon and attach a
legal description after this Agreement is signed by the offeree ‘and delivered to the offeror, then for the purposes of
computing time, mutual acceptance shall be deemed o be on the date of delivery of an accepted offer or counteroffer to
the offeror, rather than on the date the legal description is attached. Time is of the essence of this Agreement.

Integration and Electronic Signatures. ThissAgreement constitutes the entire understanding between the parties and
supersedes all prior or contemporaneous ufiderstandings.and representations. No modification of this Agreement shall
be effective unless agreed in writing andisigned by Buyer and Seller. The parties acknowledge that a signature in
electronic form has the same legaleffect and validity/as a handwritten signature.

. Assignment. Buyer may not|assign.this /Agreement, or Buyer’s rights hereunder, without Seller’s prior written consent,

unless the parties indicate that @ssignment is permitted by the addition of “and/or assigns” on the line identifying the
Buyer on the first page of this Agreement.

Default. In the event Buyer fails, without legal excuse, to complete the purchase of the Property, then the following
provision, as identified in Specific Term No. 7, shall apply:

i. Forfeiture of Earnest Money. That portion of the Earnest Money that does not exceed five percent (5%) of the
Purchase Price shall be forfeited to the Seller as the sole and exclusive remedy available to Seller for such failure.

ii. Seller’s Election of Remedies. Seller may, at Seller’'s option, (a) keep the Earnest Money as liquidated damages
as the sole and exclusive remedy available to Seller for such failure, (b) bring suit against Buyer for Seller’'s actual
damages, (c) bring suit to specifically enforce this Agreement and recover any incidental damages, or (d) pursue
any other rights or remedies available at law or equity.

Professional Advice and Attorneys’ Fees. Buyer and Seller are advised to seek the counsel of an attorney and a
certified public accountant to review the terms of this Agreement. Buyer and Seller shall pay their own fees incurred for
such review. However, if Buyer or Seller institutes suit against the other concerning this Agreement, or if the party
holding the Earnest Money commences an interpleader action, the prevailing party is entitled to reasonable attorneys’
fees and expenses.

Offer. This offer must be accepted by 9:00 p.m. on the Offer Expiration Date, unless sooner withdrawn. Acceptance
shall not be effective until a signed copy is received by the other party, by the other party’s broker, or at the licensed
office of the other party’s broker pursuant to General Term j. If this offer is not so accepted, it shall lapse and any
Earnest Money shall be refunded to Buyer.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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q. Counteroffer. Any change in the terms presented in an offer or counteroffer, other than the insertion of or change to 163

Seller's name and Seller's warranty of citizenship status, shall be considered a counteroffer. If a party makes a
counteroffer, then the other party shall have until 9:00 p.m. on the counteroffer expiration date to accept that
counteroffer, unless sooner withdrawn. Acceptance shall not be effective until a signed copy is received by the other
party, the other party’s broker, or at the licensed office of the other party’s broker pursuant to General Term j. If the
counteroffer is not so accepted, it shall lapse and any Earnest Money shall be refunded to Buyer.

Offer and Counteroffer Expiration Date. If no expiration date is specified for an offer/counteroffer, the
offer/counteroffer shall expire 2 days after the offer/counteroffer is delivered by the party making the offer/counteroffer,
unless sooner withdrawn.

Agency Disclosure. Buyer Brokerage Firm, Buyer Brokerage Firm’s Designated Broker, Buyer Broker's Branch
Manager (if any) and Buyer Broker's Managing Broker (if any) represent the same party that Buyer Broker represents.
Listing Brokerage Firm, Listing Brokerage Firm’s Designated Broker, Listing Broker's Branch Manager (if any), and
Listing Broker's Managing Broker (if any) represent the same party that the Listing Broker represents. If Buyer Broker
and Listing Broker are different persons affiliated with the same Firm, then both Buyer and Seller confirm their consent
to Designated Broker, Branch Manager (if any), and Managing Broker (if any) representing both parties as dual agents.
If Buyer Broker and Listing Broker are the same person representing both parties then both Buyer and Seller confirm
their consent to that person and his/her Designated Broker, Branch Manager (ifgany), and Managing Broker (if any)
representing both parties as dual agents. All parties acknowledge receipt of the pamphlet entitled “The Law of Real
Estate Agency.”

Brokerage Firm Compensation. Seller and Buyer shall pay compensationhingaccordance with any listing or
compensation agreement to which they are a party. The Listing_Brokerage,Firm’s compensation shall be paid as
specified in the listing agreement. The Buyer Brokerage Firm’s compensation offered in the listing shall be paid by Seller
as set forth in this Agreement or any Addendum hereto. If there istany inconsistency between the Buyer Brokerage Firm’s
compensation offered in the listing and the description of the offeredy\compensation stated in Specific Term No. 17, the
terms of the listing shall supersede and control. Seller and"Buyer hereby consent to Listing Brokerage Firm or Buyer
Brokerage Firm receiving compensation from more than one partyaSelleriand Buyer hereby assign to Listing Brokerage
Firm and Buyer Brokerage Firm, as applicable, a pértion\of theirfunds in escrow equal to such compensation and
irrevocably instruct the Closing Agent to disburse the compensation directly to the Firm(s). In any action by Listing or
Buyer Brokerage Firm to enforce this paragraph, the prevailing'party is entitled to court costs and reasonable attorneys’
fees. Seller and Buyer agree that the Firms ar€’intended third party beneficiaries under this Agreement.

Feasibility Contingency. It is the Buyer’s responsibility to verify before the Feasibility Contingency Expiration Date
identified in Specific Term No.18 whether or not the Property can be platted, developed and/or built on (now or in the
future) and what it will cost to/do this. Buyer should‘not rely on any oral statements concerning this made by the Seller,
Listing Broker or Buyer Broker. Buyer'should inquire at the city or county, and water, sewer or other special districts in
which the Property is located. Buyer's inquiry should include, but not be limited to: building or development moratoriums
applicable to or being considered for the Property; any special building requirements, including setbacks, height limits or
restrictions on where buildings may. ber€onstructed on the Property; whether the Property is affected by a flood zone,
wetlands, shorelands or other environmentally sensitive area; road, school, fire and any other growth mitigation or
impact fees that must be paid; the procedure and length of time necessary to obtain plat approval and/or a building
permit; sufficient water, sewer and utility and any service connection charges; and all other charges that must be paid.
Buyer and Buyer’s agents, representatives, consultants, architects and engineers shall have the right, from time to time
during and after the feasibility contingency, to enter onto the Property and to conduct any tests or studies that Buyer
may need to ascertain the condition and suitability of the Property for Buyer’s intended purpose. Buyer shall restore the
Property and all improvements on the Property to the same condition they were in prior to the inspection. Buyer shall be
responsible for all damages resulting from any inspection of the Property performed on Buyer’s behalf. If the Buyer does
not give notice to the contrary on or before the Feasibility Contingency Expiration Date identified in Specific Term No.
15, it shall be conclusively deemed that Buyer is satisfied as to development and/or construction feasibility and cost. If
Buyer gives notice this Agreement shall terminate and the Earnest Money shall be refunded to Buyer, less any unpaid
costs. The Feasibility Contingency Addendum (NWMLS Form 35F), if included in the Agreement, supersedes the
Feasibility Contingency in Specific Term No. 15 and this General Term u.

Seller shall cooperate with Buyer in obtaining permits or other approvals Buyer may reasonably require for Buyer's
intended use of the Property; provided that Seller shall not be required to incur any liability or expenses in doing so.

Subdivision. If the Property must be subdivided, Seller represents that there has been preliminary plat approval for the
Property and this Agreement is conditioned on the recording of the final plat containing the Property on or before the

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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date specified in Specific Term No. 14. If the final plat is not recorded by such date, this Agreement shall terminate and
the Earnest Money shall be refunded to Buyer.

Information Verification Period. Buyer shall have 10 days after mutual acceptance to verify all information provided
from Seller or Listing Brokerage Firm related to the Property. This contingency shall be deemed satisfied unless Buyer
gives notice identifying the materially inaccurate information within 10 days of mutual acceptance. If Buyer gives timely
notice under this section, then this Agreement shall terminate and the Earnest Money shall be refunded to Buyer.

Property Condition Disclaimer. Buyer and Seller agree, that except as provided in this Agreement, all representations
and information regarding the Property and the transaction are solely from the Seller or Buyer, and not from any Broker.
The parties acknowledge that the Brokers are not responsible for assuring that the parties perform their obligations
under this Agreement and that none of the Brokers has agreed to independently investigate or confirm any matter
related to this transaction except as stated in this Agreement, or in a separate writing signed by such Broker. In
addition, Brokers do not guarantee the value, quality or condition of the Property and some properties may contain
building materials, including siding, roofing, ceiling, insulation, electrical, and plumbing, that have been the subject of
lawsuits and/or governmental inquiry because of possible defects or health hazards. Some properties may have other
defects arising after construction, such as drainage, leakage, pest, rot and mold problems. In addition, some properties
may contain soil or other contamination that is not readily apparent and may be hazardous. Brokers do not have the
expertise to identify or assess defective or hazardous products, materials, or conditions. Buyer is urged to use due
diligence to inspect the Property to Buyer’s satisfaction and to retain inspectors qualified to identify the presence of
defective or hazardous materials and conditions and evaluate the Praperty as thefe may be defects and hazards that
may only be revealed by careful inspection. Buyer is advised to investigate whether there is a sufficient water supply to
meet Buyer's needs. Buyer is advised to investigate the cost of insurancefor. the'Rroperty, including, but not limited to
homeowner’s, fire, flood, earthquake, landslide, and other available, coverage. Buyer acknowledges that local
ordinances may restrict short term rentals of the Property. Brokers may assist'the parties with locating and selecting
third party service providers, such as inspectors or contractors, but Brokers cannot guarantee or be responsible for the
services provided by those third parties. The parties shall_exerciseytheir own judgment and due diligence regarding
third-party service providers.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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If the seller is a minor, the purchase and sale
agreement should be signed by:

a.
b.
c.
d.

the seller’s husband or wife

both the seller and the seller’s spouse

the seller’s legal guardian

both the seller and the seller’s attorney in fact

The purchase price stated in the purchase and
sale agreement should include:

a.

b.
C.

d.

mortgages or other liens being assumed by the
buyer

seller financing

any loan amount contingent on the buyer obtaining
financing

All of the above

A provision in a purchase and sale agreement
concerning the buyer’s earnest money deposit is
likely to provide that the buyer:

a.

must deliver the earnest money to escrow before
the offer to purchase is submitted to the seller for
consideration

may wait until there is a binding contract with the
seller before delivering the earnest money

must give the earnest money check to the listing
broker, who will hold it undeposited until the
transaction has closed

will forfeitthe deposit if the seller rejects the buyer’s
offer

The “included items” paragraph is used to:

a.
b.

disclose the encumbrances on the property

list the documents that are being attached to the
agreement

determine how closing costs will be allocated

specify what fixtures or other property will be part
of the sale

In choosing a closing date, you should take into
account all of the following except:

a.

c.
d.

when the next installment of the property taxes
will be due

. howlongthe sellerwillneed to make any necessary

repairs
whether the buyer needs to sell her current home
the time needed to clear away any liens

Which document should be prepared if the buyer
plans to take possession before the closing date?

a.
b.
C.
d.

Rental agreement

Sale of buyer’s home contingency
Bump notice

Backup offer

7. Underfederal law, the seller of a home built before
1978 must:

a. remove all lead-based paint from the property
b. have the home inspected for lead-based paint

c. provide a copy of any report about lead-based
paint in the home

d. repaint any areas where lead-based paint was
used

8. Which of the following might interfere with the
seller’s ability to convey clear title to the property ?

a. The existence of fixtures on the property

b. An easement for underground wiring

c. The seller is going through a divorce

d. CC&Rs that apply to the entire neighborhood

9. InarealestatetransactioninWashington, liquidated
damages cannot exceed what percentage of the
property’s purchase price?

a. 1%
b. 3%
c. 5%
d. 10%

10. All of the following provisions are unique to a
vacant land agreement except:

a. development and construction feasibility
b. default provisions

c. property’s subdivision status

d. drainage test
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How Contingencies Work

e Termination or waiver
e Good faith effort required
e Basic elements of a contingency clause

Types of Contingencies

e Financing contingencies
— Financing terms
— Financing timelines
— Loan information
— Loan cost provisions
— Earnest money
— Lender-required inspections
— Appraisal provisions
— Truth in Lending Act
— Seller financing
e Inspection contingencies
— Approval or disapproval of inspection report
— Opportunity to repair vs. buyer’s satisfaction
— Neighborhood review
— Code violations
—“As is” sales
e Sale of buyer’s home contingencies
— Elements
— Bump clauses

Rescission
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Introduction

In many cases, a buyer wants to make an offer on a house, but
does not want to become bound by a contract with the seller
unless a particular event occurs first. For instance, the buyer
may need to get a purchase loan approved, or she may want
to have the house inspected by an expert. However, the buyer
doesn’t want to wait until that event occurs before making an
offer on the house—by that time, the seller might have sold the
property to someone else. In this situation, the buyer needs to
make her offer conditional (or contingent) on the occurrence
of the event in question.

To help a buyer prepare a contingent offer, you need to know
how contingency clauses work, the essential elements of a
contingency, the common types of contingencies, and the various
pre-printed forms you can use to establish a contingency.

How Contingencies Work

Many purchase and sale agreements are enforceable only if a
certain event occurs. The event is called a contingency, or a
condition of the sale. If the specified event occurs, then both
the buyer and the seller are bound to carry out the terms of their
contract. If the specified event does not occur, the agreement
may be terminated and, in most cases, the buyer is entitled to
a refund of the earnest money deposit.

Termination or Waiver

A contingency provision is typically included in a contract
for the benefit of one of the parties rather than both of them.
If the contingency is not fulfilled—if the specified event does
not happen—the party who benefits has two choices. the
benefiting party may:

1. terminate the contract without penalty, or
2. waive the condition and proceed with the contract.

Only the benefiting party has the right to choose between
terminating the contract or waiving the condition. If he is
willing to waive the condition, the other party cannot refuse
to go through with the sale just because the condition has not
been met.

ExampLE: Suppose a purchase and sale agreement
is contingent on the buyer obtaining a fixed-rate
conventional loan with a $20,000 downpayment within
30 days of the seller’s acceptance of the offer. This
contingency benefits the buyer. It protects the buyer
from being forced to complete the purchase if he can’t
get the financing he needs.

If the buyer gets the loan within the 30-day period, he
is obligated to buy the seller’s property. If the buyer got
the loan but refused to purchase the property anyway,
the seller would be able to keep the buyer’s earnest
money deposit as liquidated damages or (depending
on the terms of their agreement) sue the buyer.
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ExamPLE (CONT.)

On the other hand, if he doesn’t get the loan, the buyer
can take one of two courses of action. He can give
the seller notice that the condition has not been met,
terminate the agreement, and get his deposit back.
Alternatively, he can waive the financing contingency
and go ahead with the transaction. This would mean
that he would have to come up with the purchase price
from some other source by the closing date, or else
forfeit his deposit.

If the buyer decides to go ahead with the purchase,
the seller cannot refuse to complete the transaction
because the financing condition was not met. Since
the condition was included in the purchase and sale
agreement for the benefit of the buyer, only the
buyer can choose whether to waive the condition or
terminate the sale.

In the unusual case when a contingency clause benefits both
parties to a contract, the condition can be waived only with the
consent of both parties.

For the Buyer’s Benefit. Contingency provisions in a
purchase and sale agreement are usually for the benefit of the
buyer. They protect the buyer from becoming obligated to go
through with the purchase if problems arise, or if it turns out that
the property is unsuitable in some way—for instance, because
it can’t be subdivided, or it’s infested with termites, or the well
water is contaminated. Common contingency provisions in
real estate transactions concern the buyer’s financing (as in the
example above); the sale of property the buyer currently owns;
a satisfactory pest, soil, septic, well, or structural inspection;
obtaining approval for a rezone, variance, or subdivision from
the local planning commission; or the issuance of some sort
of license needed to operate a commercial establishment (such
as a liquor license).

Good Faith Effort Required

Wheneveracontract contains acontingency clause, the benefiting
party has animplied legal obligation to make a reasonable, good
faith effort to fulfill the contingency.

ExampLE: Hanson’s agreement to purchase Moore’s
house is contingent on Hanson getting a 30-year,
90%, fixed-rate loan at 5% interest. Three days after
signing the agreement, Hanson decides she doesn’t
want to buy Moore’s property after all, so she doesn’t
even bother to apply for a loan. Hanson then tells
Moore that she’s terminating the contract because the
contingency hasn’t been fulfilled, and she demands
the return of her earnest money.

However, Hanson had a legal obligation to make a
reasonable effort to get a loan. Because she didn’t
fulfill that obligation, she breached the purchase and
sale agreement and is not entitled to a refund of her
deposit.
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If the responsible party does not make a good faith effort to
satisfy the contingency, then it is dropped from the contract.
That party is bound by the contract even though the condition
has not been met. Under these circumstances, as in the example
above, the seller could keep the deposit if the buyer failed to
go through with the purchase.

Although the obligation to make a good faith effort to fulfill
a condition is always implied in the contract, the contingency
clause should spell out that obligation. For example, the
Northwest Multiple Listing Service financing contingency
addendum, which we’ll discuss shortly, includes the following
clause:

If Buyer has not waived the Financing Contingency, and
is unable to obtain financing by Closing after a good faith
effortthen, on Buyer s notice, this Agreement shall terminate.
The Earnest Money shall be refunded to Buyer...

Basic Elements of a Contingency Clause

Any type of contingency provision, whether it’s a financing
contingency, an inspection contingency, or some other type,
should contain all of the following elements:

1. An exact statement of the condition and what is required
to fulfill it.

2. The procedure for notifying the other party of the
condition’s satisfaction or waiver.

3. The deadline by which the condition must be met or
waived.

4. The rights of the parties if the condition is not met or
waived by the specified date.

While it’s important to know the elements a contingency
clause should have, you shouldn’t try to draft one yourself. As
with the purchase and sale agreement itself, you should use a
pre-printed, attorney-approved contingency form that can be
attached as an addendum to the agreement. If you were to write
your own provision instead of using a pre-printed form, that
would probably be considered the unauthorized practice of law.

Types of Contingencies

In this section of the chapter, we’ll cover three types of
contingency clauses often used in residential purchase and sale
agreements: financing contingencies, inspection contingencies,
and contingencies that concern the sale of the buyer’s home.

Financing Contingencies

Most residential purchase and sale agreements are contingent
on whether the buyer can obtain the financing needed in order
to be able to pay the seller the agreed price. Standard contract
forms may either include a financing contingency clause in the
purchase and sale agreement itself, or else require an addendum
that sets forth the terms of the financing contingency.

The primary purpose of a financing contingency is to allow the
buyer to be released from the agreement and get her deposit
back if she can’t get the necessary financing.

A financing contingency usually states the type of financing the
buyer will apply for, sets deadlines for the loan application and
fulfillment or waiver of the contingency, specifies the notice
periods, and describes how lender-required inspections and
repairs will be handled.

Financing Terms. The financing terms set forth in the
contingency clause may be general or specific. In this regard,
the parties have conflicting interests. The buyer may want
the contract to be contingent on a specific and very favorable
financing arrangement, one that is as affordable as possible.
On the other hand, the seller—who wants to hold the buyer
to the agreement, or to keep the deposit if the buyer backs
out—would prefer a financing contingency that simply calls for
an institutional loan that’s typical for the current marketplace.
The seller probably won’t agree to a financing contingency that
specifies a below-market interest rate or unusually low loan
fees, because it’s much less likely that the buyer will be able
to obtain that type of financing.

Figure 8.1 shows the financing addendum designed for use
with the Northwest Multiple Listing Service purchase and
sale agreement that appears in Chapter 7 (Figure 7.1). The
financing terms set forth in this addendum are fairly general.
In the first paragraph, you’re supposed to indicate the type of
financing the buyer will seek, and state the amount of the buyer’s
downpayment. The buyer is required to apply for a loan to pay
the balance of the purchase price.

A more specific financing contingency could include any or
all of these additional terms for the buyer’s loan: the interest
rate, and whether the rate is fixed or variable; the loan term,
and whether the loan will be fully or partially amortized; and
the maximum monthly payment amount. Again, a very specific
financing contingency is ordinarily to the buyer’s advantage
and the seller’s disadvantage.

Deadlines. A financing contingency usually states that the
buyer must apply for the loan within a certain number of days.
For example, unless otherwise agreed, the loan application
deadline in the NWMLS addendum is five days after mutual
acceptance of the purchase and sale agreement by the buyer
and seller. After some additional time passes, if the seller hasn’t
been informed that the financing was approved, the seller may
notify the buyer that he will terminate their agreement unless the
buyer either satisfies the contingency (gets the loan) or waives
it by a deadline stated in the notice. Once the buyer receives
this “notice to perform,” she typically has only a short time
to decide whether to waive the contingency. For instance, the
NWMLS form allows the buyer three days. If the buyer fails to
respond to the notice by the deadline, the seller may terminate
their agreement.
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Financing Contingency Addendum

Form 22A
Financing
Rev. 3/21
Page 1 of

The following is part of the Purchase and Sale Agreement dated

©Copyright 2021
Addendum FINANCING ADDENDUM TO Northwest Multiple Listing Service
s PURCHASE & SALE AGREEMENT ALL RIGHTS RESERVED

between (“Buyer”)
Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

1. LOAN APPLICATION.

a.

Loan Application. This Agreement is contingent on Buyer obtaining the following type of loan or loans to
purchase the Property (the “Loan(s)”): Q Conventional First; O Conventional Second; QO Bridge; Q VA; O FHA;
0 USDA; O Home Equity Line of Credit; O Other

(the “Financing Contingency”). Buyer shall pay Q $ ;orQ % of the Purchase
Price down, in addition to the Loans. Buyer shall make application for the Loans to pay the balance of the
Purchase Price and pay the application fee, if required, for the subject Property within days (5 days if

not filled in) after mutual acceptance of this Agreement. For the purposes6fthis’Addendum, “application” means
the submission of Buyer’s financial information for the purposes of obtaining ansextension of credit including
Buyer's name, income, social security number (if required), the Property address, purchase price, and the loan
amount. If not waived, the Financing Contingency shall survive the ClosingiPateé:

Waiver of Financing Contingency. If Buyer (i) fails to make application for financing for the Property within
the agreed time; (ii) changes the type of loan at any time without Seller’'s‘prior written consent; or (i) changes
the lender without Seller’s prior written consent after the agreed upon time to apply for financing expires, then
the Financing Contingency shall be deemed waived¢@Buyer's waiver of the Financing Contingency under this
Paragraph 1(b) also constitutes waiver of Paragraph 5 (Appraisal bess Than Sales Price). For purposes of this
Addendum, “lender” means either the party toiwhom the application was submitted or the party funding the
loan. Buyer authorizes Listing Broker and Selier to inquire about the status of Buyer’s loan approval with lender
any time prior to Closing. Buyer will execute‘an authorization form, if required by lender, to accomplish the
same.

2. FINANCING CONTINGENCY. Select “a’lor “b” (“a™if neither is selected).

a.

O Seller’s Notice to Perform.

i. Notice to Perform. At anydtime days (21 days if not filled in) after mutual acceptance, Seller
may give “Notice to Perform” requesting that Buyer waive the Financing Contingency and that Seller may
give notice to terminate the Agreement at any time 3 days after delivery of that notice if Buyer does not
earlier waive the Financing'Contingency. NWMLS Form 22AR shall be used for this notice.

ii. Notice of Termination. If Buyer has not previously waived the Financing Contingency, Seller may give
“Notice of Termination” of this Agreement any time 3 days after delivery of Notice to Perform. If Seller gives
Notice of Termination before Buyer has waived the Financing Contingency, this Agreement is terminated
and the Earnest Money shall be refunded to Buyer. NWMLS Form 22AR shall be used for this notice.

iii. Appraisal Less Than Sales Price. Buyer's waiver of the Financing Contingency under this Paragraph 2(a)
Q will; or Q will not (will not, if not filled in) constitute waiver of Paragraph 5 (Appraisal Less Than Sales Price).

O Automatic Waiver of Financing Contingency.

i. Waiver. The Financing Contingency shall conclusively be deemed waived unless within days (21
days if not filled in) after mutual acceptance, Buyer gives notice of termination of this Agreement. If Buyer
gives timely notice of termination, the Earnest Money shall be refunded to Buyer after Buyer delivers written
confirmation from Buyer’s lender as required by Paragraph 4.

i. Appraisal Less Than Sales Price. Buyer's waiver of the Financing Contingency under this Paragraph 2(b)
Q will; or O will not (will not, if not filled in) constitute waiver of Paragraph 5 (Appraisal Less Than Sales Price).

Buyer's Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 22A ©Copyright 2021
Financing Addendum FINANCING ADDENDUM TO Northwest Multiple Listing Service
saem 3/21 PURCHASE & SALE AGREEMENT ALL RIGHTS RESERVED

ge 20f 3
3. LOAN COST PROVISIONS. Seller shall pay up to Q $ ;orQd % of the Purchase Price

(%0.00 if not filled in), which shall be applied to Buyer’'s Loan(s) and settlement costs, including prepaids, loan
discount, loan fee, interest buy down, financing, closing or other costs allowed by lender. That amount shall include
the following costs that lender is prohibited from collecting from Buyer: (a) up to $300.00 for Buyer's Loan(s) and
settlement costs for FHA/USDA/VA loans; and (b) unless agreed otherwise below, Buyer’s share of the escrow fee
for a VA loan. Seller shall pay the costs for (a) and (b), even if the amount agreed upon in this Paragraph 3 is
insufficient to pay for those costs. If checked, O Buyer shall pay Buyer’s share of the escrow fee for the VA loan
(note that VA regulations prohibit Buyer from paying loan and settlement costs exceeding one percent of the amount
of the loan).

EARNEST MONEY. If Buyer has not waived the Financing Contingency, and is unable to obtain financing by
Closing after a good faith effort then, on Buyer's notice, this Agreement shall terminate. The Earnest Money shall
be refunded to Buyer after lender confirms in writing (a) the date Buyer's loan application for the Property was
made, including a copy of the loan estimate that was provided to Buyer; (b) that Buyer possessed sufficient funds
to close (e.g. down payment, closing costs, etc.); and (c) the reasons Buyer was unable to obtain financing by
Closing. If Seller terminates this Agreement, the Earnest Money shall be refunded without need for such
confirmation.

5. APPRAISAL LESS THAN SALE PRICE.

a. Notice of Low Appraisal. If lender’s appraised value of the Property'is less than the Purchase Price, Buyer
may, within 3 days after receipt of a copy of lender’s appraisal, givenotice of low appraisal, which shall include
a copy of lender’s appraisal. NWMLS Form 22AN may be used for theynotices in this Paragraph 5.

b. Seller’s Response. Seller shall, within 10 days after Buyer/s notice of lowrappraisal, give notice of:

i. A reappraisal or reconsideration of value, at Seller’'s expense, by the same appraiser or another appraiser
acceptable to lender, in an amount not less thanithe Purchase' Price. Buyer shall promptly seek lender’s
approval of such reappraisal or reconsideration of value. The parties are advised that lender may elect not
to accept a reappraisal or reconsideration of value;

ii. Seller's consent to reduce the PurchaseyPrice to.an amount not more than the amount specified in the
appraisal or reappraisal by the same appraiser, or an*appraisal by another appraiser acceptable to lender,
whichever is higher. (This provisiongs not applicable if this Agreement is conditioned on FHA, VA, or USDA
financing. FHA, VA, and USDA financing does not permit the Buyer to be obligated to buy if the Seller reduces
the Purchase Price to thegappraised value. Buyer, however, has the option to buy at the reduced price.);

iii. Seller's proposal tofreduce the Purchase Price to an amount more than the amount specified in the
appraisal and for Buyer togpay the necessary additional funds (the amount the reduced Purchase Price
exceeds the appraisedValue) to close the sale; or

iv. Seller’s rejection of Buyer’s notice of low appraisal.

If Seller timely delivers notice of (i) reappraisal or reconsideration of value; or (ii) consent to reduce the Purchase
Price to an amount not more than the amount specified in the appraisal (except for FHA, VA, or USDA
financing), and lender accepts Seller’s response, then Buyer shall be bound by Seller’s response.

c. Buyer’s Reply.

i. Buyer shall have 3 days from either Seller’s notice of rejection of low appraisal or, if Seller fails to respond,
the day Seller’s response period ends, whichever is earlier, to (a) waive the Financing Contingency; or (b)
terminate the Agreement, in which event the Earnest Money shall be refunded to Buyer.

ii. If Seller proposes to reduce the Purchase Price to an amount more than the appraised value, Buyer shall
have 3 days to (a) accept and represent that Buyer has sufficient funds to close the sale in accordance with
this provision; or (b) terminate the Agreement, in which event the Earnest Money shall be refunded to Buyer.

ii. If Seller consents to reduce the Purchase Price to an amount not more than the appraised value for FHA, VA,
or USDA financing, Buyer shall have 3 days to (a) give notice that Buyer will buy at the reduced price; or (b)
terminate the Agreement, in which event the Earnest Money shall be refunded to Buyer.

Buyer’s inaction during this reply period shall result in termination of the Agreement and return of the Earnest

Money to Buyer. The Closing Date shall be extended as necessary to accommodate the foregoing times for
notices.
Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Financing Addendum FINANCING ADDENDUM TO Northwest Multiple Listing Service

Rev. 3/21 ALL RIGHTS RESERVED
Page 3 of 3 PURCHASE & SALE AGREEMENT

6.

INSPECTION. Seller shall permit inspections required by lender, including but not limited to structural, pest, heating,
plumbing, roof, electrical, septic, and well inspections. Seller is not obligated to pay for such inspections unless
otherwise agreed.

FHA/VA/USDA - Appraisal Certificate. If this Agreement is contingent on Buyer obtaining FHA, VA, or USDA
financing, notwithstanding any other provisions of this Agreement, Buyer is not obligated to complete the purchase
of the Property unless Buyer has been given in accordance with HUD/FHA, VA, or USDA requirements a written
statement by FHA, VA, USDA or a Direct Endorsement lender, setting forth the appraised value of the Property
(excluding closing costs). Seller and Buyer shall execute a document setting forth the prior provision, or similar
provision, known as the FHA, VA, or USDA amendatory clause, as required by lender. Buyer shall pay the costs
of any appraisal. If the appraised value of the Property is less than the Purchase Price, Buyer may give the notice
of low appraisal in Paragraph 5.

Purpose of Appraisal. The appraised valuation is arrived at only to determine the maximum mortgage FHA, VA,
or USDA will insure. FHA, VA, or USDA do not warrant the value or the condition of the Property. Buyer agrees to
satisfy himself/herself that the price and condition of the Property are acceptable.

VA Amendatory Clause. If the Buyer is obtaining VA financing, it is expressly agreed that, notwithstanding any
other provisions of this contract, the purchaser shall not incur any penalty by, forfeiture of earnest money or
otherwise be obligated to complete the purchase of the property describedfherein,’if the contract purchase price
or cost exceeds the reasonable value of the property established by the Department of Veterans Affairs. The
purchaser shall, however, have the privilege and option of proceeding with'the consummation of this contract
without regard to the amount of the reasonable value established by the'Department of Veterans Affairs.

EXTENSION OF CLOSING. If, through no fault of Buyer, lendeér is requiredyby 12 CFR 1026 to give corrected
disclosures to Buyer due to (a) a change in the Annual Percentage Rate (“APR”) of Buyer's Loan(s) by .125% or
more for a fixed rate loan or .250% or more for an adjustable rate'loan; (b) a change in the loan product; or (c) the
addition of a prepayment penalty, then upon notice from Buyer;the Clesing Date shall be extended for up to 4 days
to accommodate the requirements of Regulation Z of the Truth inikending Act. This paragraph shall survive Buyer's
waiver of this Financing Contingency.

Buyer's Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Earnest Money. The financing contingency will state the
seller’s obligation to return the earnest money if the purchase
and sale agreement is terminated because the buyer’s good faith
loan application was denied. To receive a refund of the earnest
money in that situation, the buyer must provide the seller with
a written confirmation from the buyer’s lender stating that the
buyer’s loan application was denied and the reasons for the denial.

The buyer is also entitled to the earnest money if the seller
terminates their agreement after delivering a notice to perform.
In that case, no confirmation from the lender is required.

Loan Cost Provisions. A financing contingency form
typically allows the parties to negotiate whether the seller will
pay any of the buyer’s loan costs or other closing costs. In
addition, the contingency usually includes special provisions
concerning FHA, VA, and USDA financing. The regulations
that govern these financing programs prevent the buyer from
paying certain types of closing costs, so the seller agrees to pay
these costs if the buyer is applying for an FHA, VA, or USDA
loan. FHA, VA, and USDA transactions also require certain
provisions concerning the property appraisal (see below).

Appraisal Provisions. Because the buyer’s loan amount
depends in part on the appraised value of the property, the
financing contingency usually addresses the parties’ options in
the event of a low appraisal. Typically, the contingency states
that if the appraised value is lower than the price the buyer
agreed to pay, the seller must either obtain a reappraisal that
matches or exceeds the agreed price, or else reduce the price
to the appraised amount. Otherwise, the buyer can terminate
the purchase and sale agreement without forfeiting the earnest
money. The contingency form may also give the buyer the
option of waiving the financing contingency without waiving the
provision that protects the buyer in the event of a low appraisal.

Note that if there is a low appraisal in an FHA, VA, or USDA
transaction, the buyer can’t be required to go through with the
purchase even if the seller is willing to reduce the price to the
appraised value (although the buyer may choose to buy the
property at the reduced price).

See Chapter 4 for amore general discussion of the low appraisal
problem.

Lender-Required Inspections. Before approving a loan
application, many lenders require that the property be inspected,
so a financing contingency may describe how a lender-required
inspection will be handled. The contingency will state that the
seller agrees to allow this type of inspection. It will also say
whether the seller will pay for the inspection (usually not).

If the inspection report says that repairs are needed, the lender
may require the repairs to be completed as a condition of loan
approval. If the seller declines to pay for these repairs, the
buyer can cancel the agreement without losing the earnest
money deposit.

Truth in Lending Act. Under the federal Truth in Lending
Act, if the annual percentage rate (APR) on the buyer’s loan
differs significantly from the APR that was initially disclosed
to the buyer in the loan estimate, the lender must disclose this
change to the buyer at least three days before closing. The
financing contingency may contain a provision that will extend
closing by up to four days, if necessary, to accommodate this
requirement. This provision remains effective even if the buyer
waives the financing contingency.

Seller Financing. When the seller is going to provide all
or part of the buyer’s financing, an addendum specifically
intended for seller financing is needed, such as the one shown
in Chapter 7 (Figure 7.2). The forms that will be used for the
seller financing—a land contract, or a promissory note and
deed of trust—must also be attached to the purchase and sale
agreement. Ifthe selleris providing all the financing (rather than
supplementing a bank loan with a seller second, as explained
in Chapter 10), the seller financing addendum takes the place
of the financing contingency addendum.

Inspection Contingencies

Like financing contingencies, inspection contingencies are
also very common in residential purchase and sale agreements.
(See the example in Figure 8.2.) The contract can be made
contingent on one or more expert inspections of the property: for
example, a structural and mechanical inspection of the property’s
improvements, an inspection to check compliance with building
orzoning codes, a geological inspection, ahazardous substances
inspection, a video inspection of the sewer line, and/or a pest
control inspection.

An inspection contingency should establish:

» which party is responsible for ordering and paying for the
inspection,

* when and how the buyer will give the seller notice of
disapproval of the inspection report,

+ whether the seller has the option of making repairs, and

 atime limit for reinspection by the buyer if the seller makes
repairs.

As a general rule, the buyer orders and pays for inspections, and
the seller may (or may not) agree to pay for repairs or adjust
the terms of their contract based on the inspection results. An
inspection contingency provision or addendum typically doesn’t
limit the number or types of inspections the buyer can order.
Of course, the buyer should try to arrange inspections in a way
that inconveniences the seller as little as possible. (Staying on
cordial terms can make a difference in contract negotiations.)
Also note that in most cases buyers are financially responsible
for damage resulting from an inspection done on their behalf.
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Fig. 8.2 Inspection Contingency Addendum

The following is part of the Purchase and Sale Agreement dated

between (‘Buyer”)
Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

1. INSPECTION CONTINGENCY. This Agreement is conditioned on Buyer's subjective satisfaction with

inspections of the Property and the improvements on the Property. Buyer’s inspections may include, at Buyer's
option and without limitation, the structural, mechanical and general condition of the improvements to the
Property, compliance with building and zoning codes, an inspection of the Property for hazardous materials, a
pest inspection, and a soils/stability inspection. Buyer's general home inspection must be performed by Buyer or
a person licensed under RCW 18.280. Buyer may engage specialists (e.g. plumbers, electricians, roofers, etc.)
to conduct further inspections of the Property.

a. Sewer Inspection. Buyer’s inspection of the Property 0 may; 0 may nety(may, if not checked) include an
inspection of the sewer system, which may include a sewer line videofinspection and assessment and may
require the inspector to remove toilets or other fixtures to accessithe sewerdine.

BUYER’S OBLIGATIONS. All inspections are to be (a) ordered by Buyer, (b) performed by inspectors of Buyer's
choice, and (c) completed at Buyer’'s expense. Buyer shall not_alter. the Property or any improvements on the
Property without first obtaining Seller's permission. Buyer is solely responsible for interviewing and selecting all
inspectors. Buyer shall restore the Property and all improvements on‘the Property to the same condition they
were in prior to the inspection. Buyer shall be responsible, for ‘all,damages resulting from any inspection of the
Property performed on Buyer’s behalf.

BUYER’S NOTICE. This inspection contingency shall eonclusively bedeemed waived and Seller shall not be
obligated to make any repairs or modifications anless within days (10 days if not filled in) after mutual
acceptance of this Agreement (the “Initial InspectionyPeriod®),)Buyer gives notice (a) approving the inspection and
waiving this contingency; (b) disapproving thelinspection and terminating the Agreement; (c) that Buyer will conduct
additional inspections; or (d) proposing/repairs to the”property or modifications to the Agreement. If Buyer
disapproves the inspection and tesminates thefAgreement, the Earnest Money shall be refunded to Buyer. If Buyer
proposes repairs to the property or modifications to the Agreement, including adjustments to the purchase price or
credits for repairs to be performed afteriClosingjithe parties shall negotiate as set forth in Paragraph 6, below. The
parties may use NWMLS Form,35R t0 give hotices required by this Addendum.

INSPECTION REPORT. Buyer shall notfprovide the inspection report, or portions of the report, to Seller, unless
Seller requests otherwise or as requifed by Paragraph 5.

a. Waiver of Contingency by Buyer. If Buyer provides any portion of the inspection report to Seller without
Seller’s prior written consent or as required by Paragraph 5, the inspection contingency shall conclusively be
deemed waived.

b. Seller Consent. The selection of either checkbox below by Seller shall not be considered a counteroffer.
O Seller requests that Buyer provide the inspection report to Seller.

O If Buyer requests repairs or modifications to the Agreement, Seller requests that Buyer provide to Seller
only the portions of the inspection report related to the requested repairs or modifications to the
Agreement.

ADDITIONAL TIME FOR INSPECTIONS. If an inspector so recommends, Buyer shall have additional time to
obtain further evaluation of any item by a specialist at Buyer’s option and expense if, on or before the end of the
Initial Inspection Period, Buyer provides Seller a copy of the inspector’'s recommendation and notice that Buyer
will seek additional inspections. If Buyer gives timely notice of additional inspections, Buyer shall have

(5 days if not filled in) after giving the notice to obtain the additional inspection(s) as recommended
by the inspector.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

Form 35 ©Copyright 2021
Inspection Addendum INSPECTION ADDENDUM TO Northwest Multiple Listing Service
Rev. 3/21 PURCHASE AND SALE AGREEMENT ALL RIGHTS RESERVED
Page 1 of 2

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 35 ©Copyright 2021

Inspection Addendum INSPECTION ADDENDUM Northwest Multiple Listing Service
Rev. 3/21 TO PURCHASE AND SALE AGREEMENT ALL RIGHTS RESERVED
Page 2 of 2 Continued

6. BUYER’S REQUESTS FOR REPAIRS OR MODIFICATIONS. If Buyer requests repairs or modifications 46
pursuant to Paragraph 3, the parties shall negotiate as set forth in this Paragraph 6. Buyer’s initial request and 47
Seller’s response made in accordance with the following procedures are irrevocable for the time period provided. 48

a. Seller’s Response to Request for Repairs or Modifications. Seller shall have days (3 days 49
if not filled in) after receipt of Buyer’s request for repairs or modifications to give notice that Seller (i) agrees 50
to the repairs or modifications proposed by Buyer; (ii) agrees to some of the repairs or modifications 51
proposed by Buyer; (iii) rejects all repairs or modifications proposed by Buyer; or (iv) offers different or 52
additional repairs or modifications. If Seller agrees to the terms of Buyer's request for repairs or 53
modifications, this contingency shall be satisfied and Buyer’s Reply shall not be necessary. If Seller does not 54
agree to all of Buyer’s repairs or modifications, Buyer shall have an opportunity to reply, as follows: 55

b. Buyer’s Reply. If Seller does not agree to all of the repairs or modifications proposed by Buyer, Buyer shall 56
have days (3 days if not filled in) from either the day Buyer receives Seller’s response or, if Seller 57
fails to timely respond, the day Seller's response period ends, whichever is earlier, to (i) accept the Seller's 58
response at which time this contingency shall be satisfied; (ii) agree with the Seller on other remedies; or (iii) 59
disapprove the inspection and terminate the Agreement, in which event, the Earnest Money shall be 60
refunded to Buyer. 61

ATTENTION BUYER: These time periods for negotiating repairs ©r modifications shall not repeat. The parties 62
must either reach a written agreement or Buyer must terminate this Agreement by the Buyer’'s Reply deadline set 63
forth in Paragraph 6(b). Buyer’s inaction during Buyer’s reply period shall“result in waiver of this inspection 64
condition, in which case Seller shall not be obligated to make anyarepairsier modifications whatsoever and this 65
contingency shall be deemed waived. 66

7. REPAIRS. If Seller agrees to make the repairs proposed by Buyer, then repairs shall be accomplished at Seller's 67
expense in a commercially reasonable manner and jn“aecordance” with all applicable laws no fewer than 68
days (3 days if not filled in) prior to the Closing Date. Inithe case of hazardous materials, “repair” 69

means removal or treatment (including but not limitedto,removabor, at’Seller’s option, decommissioning of any 70

oil storage tanks) of the hazardous material at Séller's expense as recommended by and under the direction of a 71
professional selected by Seller. Seller’s repairs are subject to're-inspection and approval, prior to Closing, by the 72
inspector who recommended the repair, ifBuyer, elects, to order and pay for such re-inspection. If Buyer agrees 73

to pay for any repairs prior to Closing, the partiesyare advised to seek the counsel of an attorney to review the 74
terms of that agreement. 75

8. OIL STORAGE TANKS. Any inspection,regarding oil storage tanks or contamination from such tanks shall be 76
limited solely to determiningithe présence or non-presence of oil storage tanks on the Property, unless otherwise 77
agreed in writing by Buyer and"Seller. 78

9. ON-SITE SEWAGE DISPOSAL SYSTEMS ADVISORY. Buyer is advised that on-site sewage disposal systems, 79
including “septic systems,” are subject to strict governmental regulation and occasional malfunction and even 80
failure. Buyer is advised to consider conducting an inspection of any on-site sewage system in addition to the 81
inspection of the Property provided by this Form 35 by including an appropriate on-site sewage disposal 82
inspection contingency such as NWMLS Form 22S (Septic Addendum). 83

10. O NEIGHBORHOOD REVIEW CONTINGENCY. If the box is checked, Buyer's inspection includes Buyers 84
subjective satisfaction that the conditions of the neighborhood in which the Property is located are consistent with 85
the Buyer’s intended use of the Property (the “Neighborhood Review”). The Neighborhood Review may include 86
Buyer’s investigation of the schools, proximity to bus lines, availability of shopping, traffic patterns, noise, parking 87
and investigation of other neighborhood, environmental and safety conditions the Buyer may determine to be 88
relevant in deciding to purchase the Property. If Buyer does not give notice of disapproval of the Neighborhood 89
Review within (3 days if not filled in) of mutual acceptance of the Agreement, then this Neighborhood 90
Review condition shall conclusively be deemed satisfied (waived). If Buyer gives a timely notice of disapproval, then 91
this Agreement shall terminate and the Earnest Money shall be refunded to Buyer. 92

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date
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Inspection Period(s). While buyers sometimesrely on their
own inspection of the property, in most residential transactions
the buyer hires a state-licensed home inspector to perform an
initial inspection of the seller’s house. Depending on what the
home inspector discovers and recommends, the buyer may
decideto order one or more additional inspections by specialists:
an electrician, a plumber, or an asbestos removal expert, for
example. (For more information about home inspectors and
inspection reports, see Chapter 11 .)

An inspection contingency sets a deadline for completing the
inspection process and deciding what to do based on the report,
or reports. By default, Paragraph 3 in Figure 8.2 establishes an
initial inspection period of ten days after mutual acceptance of
the purchase and sale agreement. However, if it turns out that
one or more recommended inspections won’t be completed
by then, the buyer may notify the seller that additional time is
needed. Paragraph 5 in the addendum allows five more days,
unless the parties agree to a different deadline. (Depending on
the type of problem, the time of year, and other factors, it can be
challenging to get appointments with inspectors or contractors,
which should be taken into account when setting this deadline
and the closing date. Even so, later on the parties might need
to amend their contract to postpone the closing.)

Approval or Disapproval. Most inspection contingencies
provide that if the initial inspection period expires and the buyer
hasn’t notified the seller that he disapproves the inspection
report or needs additional time, the buyer is deemed to have
approved the report.

If the buyer disapproves the inspection report before that
deadline, the seller may be given the opportunity to repair
the problems noted in the report. In that case, the seller has
a certain period (three days, for example) to notify the buyer
whether she will make the requested repairs—in other words,
pay for them to be done. If the seller agrees to make the repairs,
the purchase and sale agreement becomes binding. Now if the
buyer does not go through with the purchase, he will probably
forfeit the earnest money.

The repairs are generally subject to reinspection and approval
by the same inspector who prepared the original report. The
reinspection is usually paid for by the buyer.

If the seller decides not to make the requested repairs, the buyer
must choose whether to waive the contingency and go ahead with
the transaction, or else terminate the purchase and sale agreement.

Sometimes a seller responds to the buyer by offering to make
only some of the requested repairs, or by offering to modify their
contract in some way (for example, by lowering the purchase
price). It is then up to the buyer to accept or reject the seller’s
offer. The parties may go back and forth in this way several
times before a compromise is reached or the buyer decides to
give up and terminate the contract.

Opportunity to Repairvs. Buyer’s Satisfaction. After
the buyer receives an inspection report, whether he’s required
to give the seller an opportunity to make repairs will depend
on the terms of the inspection contingency that they included
in their purchase and sale agreement.
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If an inspection contingency provision or addendum provides
that the seller must be given an opportunity to make repairs
if she chooses to do so, it will typically require the buyer’s
requests for repairs to be based on problems revealed in the
inspection report. (The seller may be entitled to a copy of the
relevant parts of the report that justify the buyer’s requests; see
below.). If the report shows that the inspector didn’t find any
problems, then the buyer is usually required to go ahead with
the transaction or else forfeit the earnest money.

Other inspection contingency forms have no suchrequirements.
Forexample, the Northwest Multiple Listing Service inspection
contingency addendum in Figure 8.2 allows the buyer to
terminate the transaction without offering the seller a chance
to make repairs. It makes the purchase and sale agreement
contingent on the buyer’s subjective satisfaction with the
inspection report. After reviewing the report, the buyer may
choose to ask the seller to make repairs or modify their
contract, but the buyer is under no obligation to continue with
the transaction if he has changed his mind about buying the
property. He can withdraw even if the inspection report indicates
that there are no problems with the property whatsoever. Unless
the buyer is requesting repairs or a contract modification, the
seller isn’t even entitled to see any part of the report if the
buyer doesn’t want to show it to her. The property belongs to
the seller, but the report belongs to the buyer.

Notification Form. The NWMLS inspection addendum
form has a corresponding notification form, which is shown in
Figure 8.3. The buyer uses this form to give the seller notice of
his approval or disapproval of the inspection report. The buyer
also uses the notification form to request repairs if he chooses
to do so, often attaching a contractor’s bid for the repair work.
The seller will use the same form to respond, in some cases
providing a competing bid from a different contractor. Specific
bids are more useful in the negotiation process than the general
diagnosis of a problem given in an inspection report, even if
the inspector included a rough cost estimate. And as you might
expect, bids tend to be more persuasive than either party’s
unsupported opinion about what should be done.

Seller Consent. The inspection contingency addendum in
Figure 8.2 requires the buyer to obtain the seller’s consent before
showing the seller an inspection report, or even a portion of one.
In fact, if the buyer shows the seller a report without prior written
consent, the buyer’s action will be treated as a waiver of the
inspection contingency. Although the buyer can still terminate
the purchase and sale agreement based on the inspection results,
now she will usually forfeit her earnest money to the seller if
she does that. It’s a serious penalty, especially for home buyers
who are struggling to afford a downpayment and closing costs.

Why is the seller’s consent an issue? Reading an inspection
report prepared for a buyer can be to a seller’s disadvantage.
The seller might learn about problems with his property he
was previously unaware of. If this sale falls through and the
seller is looking for another buyer, the seller will be legally
obligated to disclose the new information, now that he knows
it. In some cases that disclosure could have a severe impact on
the property’s market value.
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Fig. 8.3 Inspection Response Form

Form 35R ©Copyright 2021
Inspection Response for Form 35 Northwest Multiple Listing Service
Rev. 3/21 INSPECTION RESPONSE FOR FORM 35 ALL RIGHTS RESERVED
Page 1 of 1

The following is part of the Purchase and Sale Agreement dated

between (“Buyer”)
Buyer Buyer
and (“Seller”)
Seller Seller
concerning (the "Property”).
Address City State Zip

BUYER’S RESPONSE OR REQUEST FOR REPAIRS OR MODIFICATION

.

O Buyer’s inspection of the Property is approved and the inspection contingency is satisfied.*

O Buyer’s inspection of the Property is disapproved and the Agreement is terminated. The Earnest Money shall be
refunded to Buyer.*

QO Buyer gives notice of an additional inspection. The inspector’'s recommendation is attached. The time for Buyer's
response to the initial and additional inspection is extended as provided in Paragraph 5 of Form 35.*

O Buyer requests the following modifications and/or repairs described below or on the attached pages. If Seller
agrees to these modifications or repairs, the inspection contingency shall be deemed satisfied.**
Note: If Buyer provides any portion of the inspection report to Seller without Seller’'s prior written consent or as
required by Paragraph 5 of Form 35, the inspection contingency shall conclusively.be deemed waived.

Buyer Date Buyer Date

If Buyer requests modifications and/or repairs, this Form 35R and)any ‘other addenda or notice pertaining to the
modifications and/or repairs and amendment to ghe Agreement related to or resulting from the request for
modifications and/or repairs shall become a part of the:/Agreement.

Il. SELLER’S RESPONSE TO BUYER’S REQUEST FOR\REPAIRS OR MODIFICATION.
O Seller agrees to all of the modifications or repairs in‘Buyer’s request. The inspection contingency is satisfied, the parties
agree to proceed to Closing as provided in the Agreement, and Buyer’s reply, below, is not necessary.**

Seller offers to correct only the following conditions described below or on the attached pages:**
Q Seller rejects all proposals by Buyén:*
Q Seller rejects all proposals by Buyer, but proposes the following alternative maodifications or repairs described
below or on the attached pages:**
Seller Date Seller Date
Ill. BUYER’S REPLY TO SELLER’S RESPONSE.
O Buyer accepts Seller’s response and agrees to proceed to Closing as provided in the Agreement.**
Buyer rejects Seller’'s response. Buyer disapproves of the inspection and this Agreement is terminated. The
Earnest Money shall be refunded to Buyer.*
Buyer rejects Seller's response, but offers the attached alternative proposal for modification or repair. Buyer
acknowledges that the inspection contingency will be waived unless Buyer and Seller reach written agreement or
Buyer gives notice disapproving the inspection and terminating the Agreement before the deadline in Paragraph
6(b) of the inspection contingency (NWMLS Form 35).**
Buyer Date Buyer Date

* This is a notice which requires only one Buyer’s or one Seller’s signature.
** This is not a notice and requires all Buyer’s or Seller’s signatures.
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Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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The inspection addendum has a provision where the seller
can check a box to consent to seeing an inspection report—
in its entirety, or just the part that shows the inspector’s
recommendations related to repairs or contract changes. Any
portion of a report the seller has not consented to see must be
withheld from the seller or redacted (deleted, covered up, or
made unreadable in some other way).

Although the rest of the addendum form is usually filled out
by the buyer’s agent as part of the buyer’s offer, the seller is
supposed to complete this consent provision by checking one of
two boxes. Or the seller may decline to look at inspection reports
by leaving both boxes in the consent provision unchecked. If it
later becomes necessary to see part of a particular inspection
report, the seller can sign a separate consent form (for example,
NWMLS Form 35C) at that point.

Sometimes a buyer broker (or a buyer) checks one of the seller
consent boxes while filling out the addendum form. If so, and
the seller prefers to withhold or limit consent, the listing broker
should make sure the form is corrected and the parties initial
the correction.

Neighborhood Review. In addition to inspecting the
property itself, the buyer may also want to inspect the
neighborhood. The NWMLS inspection addendum contains a
neighborhood review contingency, which applies if a checkbox
is checked. This gives the buyer an opportunity to perform a
neighborhood review, looking at characteristics such as schools,
public transportation, and traffic patterns. The buyer has three
days to notify the seller that he disapproves of the neighborhood
and is terminating their agreement; otherwise the neighborhood
review contingency is waived.

Code Violations. Sellers should be aware thatifan inspection
reveals violations of the building code or other laws, public
authorities could order them to correct the violations, whether
or not the sale to the buyer proceeds.

Sale of Buyer’s Home Contingencies

Unless you’re helping them buy their first home, many of your
buyers will have to sell their current home before buying a new
one. For one thing, they may need to sell their current home to
generate the cash for closing costs and the downpayment on the
new home. Also, most buyers can’tafford the mortgage payments
on two houses at the same time. For both of these reasons, buyers
often want to make the sale of their current home a condition of
the contract for the purchase of the new home. How willing sellers
are to accept such an offer varies with market conditions. As we
discussed in Chapter 6, a seller with multiple offers to choose
from tends to pick one that has few or no contingencies. In that
situation, an offer that’s contingent on the sale of the buyer’s
home may seem too complicated to bother with.

However, depending on the terms of the purchase and sale
agreement, this condition may actually be a “hidden contingency.”
In other words, the agreement may be contingent on the sale of
the buyer’s home even though that contingency is not expressly
stated in the agreement.
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ExawmpLE: Wilder has agreed to purchase Greenbaum’s
home. The sale is contingent on financing: unless
Wilder obtains a purchase loan from an institutional
lender, the contract will not be binding.

When Wilder applies for a loan, she doesn’t have
enough cash for the downpayment she’ll be required
to make. She plans to sell her current home to get the
necessary cash. The lender processes the application
and approves the loan on the condition that Wilder
obtain the necessary cash before closing. If Wilder
is unable to sell her home before the closing date set
in her contract with Greenbaum, she won’t have the
cash for the downpayment and the lender will refuse
to fund the loan. Thus, the sale of Greenbaum’s home
is actually contingent on the sale of Wilder’s home,
even though this contingency was not stated in their
purchase and sale agreement.

Naturally, it’s important to state the terms of any contingency
clearly rather than leave it unstated or hidden behind another
contingency. The seller needs to be aware of all the contingencies
of the sale before he can make an informed decision about
whether or not to accept the buyer’s offer.

This is particularly important when the buyer must sell her own
property before completing the purchase. If this contingency is
not made clear to the seller, the seller may believe that the buyer
has amuch better chance of getting aloan than she actually does.
Ifthe transaction doesn’t close because the buyer is unable to sell
her home (and thus get the loan), the seller could claim that by
failing to disclose the hidden contingency, you misrepresented
the buyer’s financial ability to complete the purchase.

Elements. Some purchase and sale agreements have pre-
printed clauses to fill out in order to make the offer contingent
on the sale of the buyer’s home. Or an addendum may be
used, such as the one shown in Figure 8.4. In any case, the
contingency provision should address the issues that exist with
any contingency (how a party fulfills the contingency, relevant
deadlines, method of notifying the parties, and what happens
if a party fulfills or waives the contingency). In addition, with
a sale of buyer’s home contingency, the parties need to state
what will happen if the seller gets another offer during the
contingency period.

Acceptance Or Closing. There are two ways to set up this
type of contingency provision. The sale can be made contingent
on the buyer’s acceptance of an offer to buy his current home,
or on the closing of the sale of his current home. The seller
will usually prefer to base fulfillment of the contingency on
the buyer’s acceptance of an offer. That way, the seller doesn’t
have to wait until the buyer’s sale closes to know whether she
and the buyer have a binding contract. If the buyer doesn’t get
an acceptable offer for his house within a certain period—for
example, 45 days—then his agreement with the seller can be
terminated.
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Fig. 8.4 Sale Of Buyer’s Property Contingency Addendum

Form 22B ©Copyright 2021

Buyer’s Property Contingency Addendum Northwest Multiple Listing Service
Rev. 3/21 ALL RIGHTS RESERVED
Page 1 of 2 BUYER’S SALE OF PROPERTY CONTINGENCY

ADDENDUM TO PURCHASE & SALE AGREEMENT

The following is part of the Purchase and Sale Agreement dated

between (“Buyer”)
Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

1. CONTINGENT ON SALE OF BUYER’S PROPERTY. This Agreement is contingent on Buyer selling Buyer’s
property at
City of , State of (the “Buyer’s Property”)
on or before (if not filled in, 45 days after mutual acceptance of this Agreement) (the

“Contingency Period”). Buyer shall list Buyer’s Property for sale on a multiple listing service in the area serving the
property with a licensed real estate firm within 5 days after mutual acceptance ofithis Agreement. If Buyer fails to
do so, this contingency shall be deemed waived and Paragraph 6(c) shall apply. If, Buyer has not sold Buyer’s
Property or given notice waiving this contingency by the end of the Centingency Period, then this Agreement shall
terminate and the Earnest Money shall be refunded to Buyer. For the purposes,of this Addendum, the terms “sell,”
“selling” and “sold” shall mean that Buyer has entered into a valid.and enforceable agreement for the purchase
and sale of Buyer’s Property.

2. WHEN SELLER’S CONSENT IS REQUIRED ON SALE OF BUYER’S PROPERTY. Buyer must obtain Seller's
written consent before Buyer accepts any offer for the sale‘of\Buyer'sgProperty that:

(a) is contingent on the sale or closing of that (second) buyer’s property; and/or

(b) has a closing date less than 30 or more than 60 days from the date of mutual acceptance of the offer on
Buyer’s Property.

If Buyer accepts any such offer without Seller's prior written consent, Seller shall have three days to terminate this
Agreement from Buyer’s notice that the gontingency is satisfied (which notice shall include a complete copy of the
purchase and sale agreement forithe sale of Buyer's' Property) and, upon Seller’s termination, Buyer shall be in
default and Seller shall be &ntitled to remedies as provided for in the Agreement. If Seller does not timely
terminate, the Agreement shall not be'affected:

3. LOAN APPLICATION. If this Agreement is contingent on Buyer obtaining financing pursuant to Form 22A
(Financing Addendum), Buyer shall,make written application for the Loan(s) (defined in Form 22A) and pay the
application fee, if required, for the subject Property O within days (5 days if not filled in) after mutual
acceptance of this Agreement, or O within days (5 days if not filled in) after Buyer satisfies the
contingency in this Addendum (from mutual acceptance if neither box checked). If Buyer is not required to apply
for the Loan(s) until after satisfaction of this contingency, the timelines in Form 22A shall not begin until that time.
This Paragraph 3 supersedes the requirement for Buyer’s loan application in Form 22A.

4. PROPERTY REMAINS ON MARKET. Seller may keep the Property on the market in the “Contingent” status until
Seller has received notice that Buyer has satisfied or waived this contingency. If prior to that time, Seller accepts
another offer, Seller shall give notice to Buyer and shall give Buyer days (5 days if not filled in) or
by the expiration of the contingency in Paragraph 1, whichever is earlier (the “Bump Period”) to waive or satisfy
this contingency. If Buyer does not timely waive or satisfy this contingency, this Agreement shall terminate and
the Earnest Money shall be refunded to the Buyer. Seller's notice shall be on the Bump Notice (Form 44) or
similar form, and Buyer’s reply shall be on Bump Reply (Form 46) or similar form. Buyer's waiver of this
contingency also waives all other conditions in this Agreement (including financing or any other contingency). If
Buyer waives this contingency, the sale of the Property shall close 30 days after Buyer’s waiver.

Buver’s Initials Date Buver’s Initials Date Seller’s Initials Date Seller’s Initials Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Form 22B

Buyer’s Property Contingency Addendum

Rev. 3/21
Page 2 of

©Copyright 2021
) BUYER’S SALE OF PROPERTY CONTINGENCY ALL RIGHTS RESERVED
ADDENDUM TO PURCHASE & SALE AGREEMENT

Continued

5. CONTINGENCY SATISFIED. Buyer shall give notice to Seller within 2 days of entering into an agreement to sell

Buy
and

er's Property (i.e., the contingency is "satisfied"). Buyer’s notice shall include a complete copy of the purchase
sale agreement for the sale of Buyer’s Property. The sale of the Property shall close 3 days after the closing

of the sale of Buyer's Property. Buyer’s notice shall be on the Contingency Property Notice (Form 90K) or similar
form. Buyer may not extend the closing date for the sale of Buyer’s Property without Seller’s written consent.

6. BUYER’S PROPERTY - FAILURE TO CLOSE. Buyer shall give notice to Seller within 2 days of learning that the
sale of Buyer’s Property has failed. Such notice must be given regardless of whether Buyer chooses to proceed

with
(a)

—~
o
=

this Agreement.

Contingency Survives. If the sale of Buyer’s Property fails to close through no fault of Buyer before expiration
of the Contingency Period in Paragraph 1, then this contingency shall be reinstated until the Contingency
Period has expired.

Adreement Terminates. If the sale of Buyer’'s Property fails to close through no fault of Buyer after expiration
of the Contingency Period, then, unless Buyer waives the contingency under Paragraph 6(c), this Agreement
shall terminate and the Earnest Money shall be refunded to Buyer.

Waiver by Buyer. If the sale of Buyer’s Property fails to close through/no fault of Buyer after expiration of the
Contingency Period, Buyer shall have the option of waivingithe contingency and proceeding with the
Agreement. Buyer’s waiver of this contingency also waives all other conditions in this Agreement (including
financing or any other contingency). If Buyer waives this contingencyjthe sale of the Property shall close 30
days after Buyer’s waiver.

Waiver by Buyer — New Construction. If at the time of Buyer’s waiver, a Certificate of Occupancy (CO) or its
equivalent for the Property has not been issued bysthe applicable government authority, then Buyer shall
close within days (5 days if not filled'in), of,notice,from Seller that a Certificate of Occupancy,

or equivalent, has been issued or within 30 days’ef waiver, whichever is later.
7. CLOSING DATE. The Closing Date set forth in this, Addendum shall supersede the Closing Date set forth in the
Agreement.
8. OTHER.

Riniar'e Initiale Nata Riniar'e Initiale Nata Qallare Initiale Nata Qallare Initiale Nata
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Fromthe buyer’s point of view, it’s preferable to base fulfillment
of the contingency on the actual closing of his sale and the
receipt of enough cash from that sale to close the transaction
with the seller.

ExampLe: Whitfield is offering to buy Mayer’'s home
for $389,000, with a $78,000 downpayment. The
purchase and sale agreement will be contingent on
the sale of Whitfield’s current home.

Whitfield wants the contingency clause to be written
so that the condition will be fulfilled only if the sale of
his home actually closes within 90 days and he nets
enough cash to make his $78,000 downpayment.
He’s afraid of what would happen if the condition were
fulfilled when he accepted an offer for his home, but
that sale failed to close for some reason. He wouldn't
be able to go through with his purchase of Mayer’s
home (because he wouldn’t have the money for the
downpayment). As a result, Whitfield would be in
default on the purchase and sale agreement, and he
would forfeit his earnest money deposit to Mayer.

On the other hand, Mayer wants the contingency
clause to be written so that the condition will be fulfilled
if Whitfield accepts an offer on his current home within
45 days of signing the purchase and sale agreement
with Mayer. Mayer doesn’t want to wait up to 90 days
to see whether Whitfield’s sale is actually going to
close. He wants to know that they have an enforceable
contract much sooner than that. Otherwise, he would
rather wait for another offer.

Contingency provisions generally try to address both of these
conflicting needs. For instance, the form shown in Figure 8.4
states that the contingency will be fulfilled when the buyeraccepts
an offer on his house. However, if the sale of the buyer’s house
fails to close through no fault of the buyer, then the purchase
and sale agreement between the buyer and seller terminates, and
the earnest money deposit is refunded to the buyer.

Deadlines. With a sale of buyer’s home contingency, one basic
requirement is that the buyer must list her house promptly. For
instance, the addendum requires the property to be listed within
five days after mutual acceptance of the contract with the seller.

In addition, as you saw in the Whitfield example (above), there
needs to be an overall deadline for fulfilling the contingency,
and in that regard the interests of the buyer and the seller tend
to conflict. The buyer generally wants as much time as possible
to fulfill the contingency, so that her house can be sold for the
highest possible price. The seller, on the other hand, usually
wants the present transaction to close as soon as possible so
that he’ll have the money from the sale more quickly. So the
parties need to agree on a compromise that will give the buyer a
reasonable length of time to market her house without delaying
the resolution of the present transaction (either a successful
closing or the failure of the contingency) for too long.

Always make sure that the dates in the contingency clause
agree with the other dates in the purchase and sale agreement.
For example, the contingency should not give the buyer 90
days to sell her home if the current sale is supposed to close
within 45 days.

Bump Clause. When a purchase and sale agreement is
contingent on the sale of the buyer’s home, it’s the standard
practice to include a provision that gives the seller the right to
keep the house on the market and to accept another offer. This
provision, known as a “bump clause,” may be used with any
type of contingency, but is most often used with offers that are
contingent on the sale of the buyer’s home. That’s because this
contingency tends to involve greater uncertainty and a longer
wait than other types of contingencies. While you can usually
predict whether a buyer will be able to get a loan or whether a
pestinspection will be satisfactory, it’s harder to predict whether
a buyer will be able to sell his home by a certain date on terms
that will generate a certain amount of cash.

A bump clause helps reconcile the buyer’s need for time to sell
his current home with the seller’s need for a timely resolution
of her contingent contract with the buyer. It allows the seller to
accept an uncertain offer without having to take her property
off the market.

The sale of buyer’s home contingency addendum in Figure 8.4
includes a bump clause (see Paragraph 4). The clause provides
that the seller may continue to actively market her property until
the buyer notifies her that the contingency has been satisfied or
waived. In the meantime, if the seller receives a second offer
she wants to accept, she will send a bump notice to let the buyer
know she is accepting the second offer as a backup offer (see
Chapter 6). The buyer is given a short time—the bump period—to
notify the seller that the contingency has been either satisfied
or waived. Otherwise, the transaction will terminate and the
deposit will be returned to the buyer. In the form shown, the
bump period is five days unless otherwise agreed.

Second Buyer’s Addendum. Before the seller sends the
first buyer a bump notice, the seller may require the second
buyer to waive any contingencies the second sales agreement
is subject to. This will protect the seller against bumping one
contingent buyer in order to enter into a contract with another
contingent buyer and ultimately losing both buyers. A form such
as the one shown in Figure 8.5 can be used for this purpose. This
second buyer’s addendum states that the property is subject to a
first sales agreement that is contingent on the buyer selling his
current home. It goes on to say that before the seller sends the
first buyer a bump notice, the second buyer must waive all the
contingencies the seller has checked off on the form.

After receiving the second buyer’s waiver, the seller will send
the first buyer the bump notice and then notify the second buyer
of the first buyer’s response. If the first buyer fulfills or waives
the contingency, the second sales agreement terminates and the
seller will return the second buyer’s earnest money. On the other
hand, if the first buyer does not fulfill or waive the contingency,
the first sale terminates and the second sale will proceed.
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Fig. 8.5 Second Buyer’s Addendum

The following Addendum is part of the Purchase and Sale Agreement dated

1.

(the “Second Sale Agreement’) between (“Seller”)
Seller Seller
and (“Second Buyer”)
2" Buyer 2" Buyer
concerning (the “Property”).
Address City State Zip

Property Subject to Prior Contingent Sale. Second Buyer acknowledges that the Property is subject to a
prior purchase and sale agreement (the “Prior Sale”) between Seller and
("First Buyer"). The Prior Sale is contingent on First Buyer entering into an agreement for the sale of First
Buyer's property ("Buyer’s Property") on or before . The Prior Sale provides if Seller accepts another
offer to sell the Property, then notice of Seller's acceptance of a second offer shall be given to First Buyer (the
"Bump Notice"). If, after receipt of the Bump Notice, First Buyer does not give timely notice that (i) First Buyer
has sold Buyer’s Property; or (ii) that First Buyer waives the Buyer’s Sale of Property Contingency, then the Prior
Sale will terminate, and this Second Sale Agreement shall proceed to Closing. Seller shall not amend the terms
of the Prior Sale after mutual acceptance and prior to termination ofithis SecondSalesAgreement.

Second Buyer’s Waiver of Contingencies. The Bump Notice will'not be given to First Buyer until Seller has
received notice of Second Buyer’s waiver or satisfaction of the contingencies selected below.

O a. Second Buyer's approval of a “Seller Disclosure Statement” (Form 17).

O b. Second Buyer's approval of an inspection of the Propefty and the|improvements on the Property, including
but not limited to structural, roof, pest, soils/stability, and septic’inspections, e.g., Inspection Addendum
(Form 35) and Septic Addendum (Form 228).

O c. Second Buyer’s approval of a review of the Property to determing,if the Property can be used in a manner
consistent with Second Buyer’s intended use, e.g.; Feasibility Contingency Addendum (Form 35F).

O d. Second Buyer’s approval of a Condominium‘Resale Certificate (Form 27).
O e. Second Buyer's Financing Addendum'(Form 22A).
Qf. Second Buyer's approval of

Bump Notice. Within days (1 day_if not filled in) of Second Buyer’s notice that all contingencies
selected in Paragraph 2 of this Addendim have been satisfied or waived, a Bump Notice shall be given to First
Buyer. Seller shall inform Second Buyer of the results of First Buyer’s response to the Bump Notice. If Second
Buyer terminates this Second Sale Agreement, without legal cause, after the Bump Notice is given to First Buyer,
then Second Buyer shall be in default:

First Buyer’s Contingency Satisfied or Waived. If First Buyer responds to the Bump Notice and satisfies or
waives First Buyer's Sale of Property Contingency, then Seller shall provide Second Buyer with notice of the
same within 1 day and this Second Sale Agreement shall terminate and the Earnest Money shall be refunded to
Second Buyer. Seller’'s notice may be given on the Contingency Property Notice (Form 90K) or similar form.

First Buyer’s Contingency Not Satisfied or Waived. If First Buyer responds to the Bump Notice by terminating
the Prior Sale, then Seller shall provide Second Buyer with notice of the same within 1 day (“Seller's Notice —
First Buyer Terminated Prior Sale”) and this Second Sale Agreement shall proceed to Closing. Seller’'s notice
may be given on the Contingency Property Notice (Form 90K) or similar form.

Computation of Time. For the purposes of computing time (except for the timelines in this Addendum and the
deposit of earnest money), all timelines shall begin on Seller's Notice — First Buyer Terminated Prior Sale.

This Addendum Controls. All other terms and conditions of the Second Sale Agreement remain in full force and
effect. In the event of conflict between the terms of this Addendum and any other term of this Second Sale
Agreement, this Addendum shall control.

Buyer’s Initials Date Buyer’s Initials Date Seller’s Initials Date Seller’s Initials Date

Form 39 ©Copyright 2015

Second Buyer's Addendum Northwest Multiple Listing Service
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Bump Notice. An example of a bump notice—the seller’s
notice to the first buyer about the second offer—is shown in
Figure 8.6. This notice states that the seller is accepting another
offer as a backup, and gives the first buyer a certain amount
of time to satisfy or waive the contingency. The notice also
states that if the first buyer fails do either of those things, their
purchase and sale agreement terminates and the earnest money
is refunded to the buyer.

Upon receiving the seller’s bump notice, the first buyer must
decide fairly quickly whether to waive the contingency or allow
the agreement to terminate. (It’s unlikely that the buyer will
be able to satisfy the contingency in such a short time.) If the
agreement terminates, the buyer is entitled to a refund of the
earnest money. If the buyer decides to waive the contingency,
he must proceed with the transaction whether or not his home
sells, or else he will forfeit the earnest money to the seller.

Bump Reply. After making his decision, the first buyer then
gives the sellernotice of what he intends to do. This is sometimes
called a bump reply. A form such as the one shown in Figure
8.7 may be used for this purpose.

Waiver. If the buyer receives a bump notice from the seller, or
if her old home simply doesn’t sell by the deadline, the buyer
could decide to waive the contingency and buy the seller’s
house anyway, as long as she has another source of funds for
closing. Forexample, perhaps her grandparents have now agreed
to provide gift funds—money she won’t have to repay—to
cover her downpayment (see Chapter 9). Or maybe the buyer
has qualified for a swing loan, also called a bridge loan or gap
loan. This loan provides the buyer with the funds to close the
purchase of the new home, secured by the buyer’s equity in
her old home. The lender has a lien against the old home until
the swing loan is paid off. The buyer will pay it off out of the
proceeds when the sale of the old home eventually closes. In the
meantime, the buyer and seller can complete their transaction
without waiting for the old home to sell. (In fact, for buyers with
enough equity to qualify for a swing loan, arranging one in the
first place could be a better choice than making the purchase
and sale agreement contingent on the sale of the old home.)

Note that the addendum in Figure 8.4 provides that waiving the
buyer’s home contingency also waives any other contingencies
thatare part of the contract with the seller, including the financing
contingency and all inspection contingencies. After this blanket
waiver, if the buyer cannot (or decides not to) go through with
the purchase of the seller’s property for any reason, the seller
will usually be entitled to keep the earnest money.

Rescission

When a purchase and sale agreement is terminated because
a contingency was neither satisfied nor waived, the seller
usually wants to put the property back on the market. In some
cases, the seller has already entered into a backup agreement
that is conditioned on the termination of the first agreement.
But uncertainties about the rights and obligations of the buyer
and seller under the first agreement may cause problems for a
subsequent sale. Thus, a second sale should not proceed until
the firstagreement has been officially terminated and it is clearly
established that the first buyer has no right to enforce that earlier
agreement. This is done by having the first buyer and the seller
sign a rescission agreement.

As explained in Chapter 6, a rescission agreement formally
terminates a purchase and sale agreement. It should authorize
the escrow agent or brokerage firm that is keeping the earnest
money in trust to disburse it to the appropriate party. If a dispute
arises over the earnest money, the law requires the agent or
firm holding the deposit to send all parties a notice of intent
to disburse the deposit, and then distribute the funds within
30 days of that notice. An example of a rescission agreement
is shown in Chapter 6 (Figure 6.5). It includes an extender
or safety clause that requires the agreed compensation to be
paid to the real estate firm(s) if the buyer and seller enter into
another purchase and sale agreement within six months after
signing the rescission agreement.
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Fig. 8.6 Bump Notice (from seller to first buyer)

The following is part of the Purchase and Sale Agreement dated

between (‘Buyer’)

Buyer Buyer

and (“Seller”)
Seller Seller

concerning (the "Property”).
Address City State Zip

Seller gives notice that Seller has accepted another offer to purchase the Property as permitted by the Buyer’'s Sale of
Property Contingency Addendum (Form 22B).

Unless Buyer gives notice before expiration of the Bump Period that Buyer has satisfied or waived the contingency,
the Agreement shall terminate and the Earnest Money shall be refunded to Buyer. Buyer should use the Bump
Response (Form 46) to respond to this notice.

Seller Date Seller Date

Form 44 ©Copyright 2015

Bump Notice Northwest Multiple Listing Service
Rev. 7/15 BUMP NOTICE ALL RIGHTS RESERVED
Page 1 of 1 (Notice that Seller has accepted another offer)

©

10

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Fig. 8.7 Bump Reply (from first buyer to seller)

Form 46 ©Copyright 2015

Bump Response Northwest Multiple Listing Service

Rev. 7/15 ALL RIGHTS RESERVED

Page 1 of 1 BUMP RESPONSE

The following is part of the Purchase and Sale Agreement dated 1

between (‘Buyer”) 5
Buyer Buyer

and (“Seller”) 3
Seller Seller

concerning (the "Property”). 4
Address City State Zip

Bump Response. In response to notice that Seller has accepted another offer to purchase the Property (the “Bump 5
Notice”), Buyer gives notice as follows: 6

O Buyer’s Property Sold — Contingency Satisfied. Buyer has accepted an offer to sell Buyer’'s Property that 7
is not contingent on the sale or closing of another property and that will close no less than 30 days and no 8
more than 45 days from the date Buyer accepted the offer (or as otherwise consented to by Seller). 9

For this notice to be effective, Buyer shall attach a copy of the complete purchase and sale agreement for the 10
sale of Buyer's Property. If the sale of Buyer's Property fails to close, Buyer will give notice to Seller within two 11
days, as required by the Buyer's Sale of Property Contingency Addendum (Form 22B). 12

O Buyer’s Property Not Sold — Contingency Waived. Buyer_has‘not accepted an offer to sell Buyer's 13
Property; however, Buyer waives the contingency in Buyer's{Sale of Property Contingency Addendum (Form 14
22B). Buyer understands that by waiving this contingeficy, Buyer\waives all other contingencies in the 15
Agreement (including inspection, financing, etc.). 16

O Buyer’s Property Not Sold — Agreement Terminated. Buyer has not accepted an offer to sell Buyer's 17
Property. The Agreement is terminated and the/Earnest Money’shall'be refunded to Buyer. 18

Buyer Date Buyer Date

Reprinted courtesy of Northwest Multiple Listing Service. All rights reserved.
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Chapter Summary

L.
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Most purchase and sale agreements are contingent on the
occurrence of a specified event (or events). Unless the
event occurs, the party benefiting from the contingency
(usually the buyer) is not obligated to follow through with
the transaction. The party benefiting from the contingency
has an obligation to make a good faith effort to fulfill it.

A contingency provision should include a statement of
what the condition is and what has to occur to fulfill it,
the procedure for notifying the other party of satisfaction
or waiver of the condition, the time limit for fulfilling or
waiving the condition, and what happens if the condition
is not fulfilled or waived.

Contingencies commonly used in residential purchase and
sale agreements include financing contingencies, inspection
contingencies, and sale of buyer’s home contingencies.

A financing contingency gives the buyer the right to be
released from the agreement without forfeiting her deposit
if she can’t get the financing she needs. The contingency
describes the loan that the buyer will apply for and sets a
deadline for submitting a loan application. Later, the seller
has the right to deliver a notice to perform to the buyer.
If the buyer does not satisfy or waive the contingency by
a deadline set in the notice, the seller can terminate the
transaction.

An inspection contingency conditions the sale on a
satisfactory structural, pest, soil, geological, or hazardous
substances inspection. The inspection contingency should
state who is responsible for ordering and paying for the
inspection (usually the buyer), when and how the buyer will
notify the seller of disapproval of the report, whether the
seller has the option to perform any necessary repairs, and
the time limit for reinspection if the seller makes repairs.

An offer may be conditioned on the sale of the buyer’s
current home. The contingency provision should state
whether the condition will be fulfilled by the acceptance
of an offer or when the sale of the buyer’s home closes; the
deadline for fulfillment or waiver of the contingency; the
notification requirements; what happens if the contingency
is not met or waived; and what happens if the seller gets
another offer during the contingency period.

A bump clause allows the seller to continue actively
marketing her property during the contingency period. If
the seller intends to accept another offer, the seller notifies
the first buyer and gives the first buyer a short time to either
meet or waive the contingency, or the first contract will
terminate.

If a contingent transaction fails, the buyer and the seller
should sign a rescission agreement. A rescission agreement
formally terminates the purchase and sale agreement,
authorizes the disbursement of the earnest money deposit,
and may provide for the real estate firms to be paid
their compensation if the seller enters into another sales
agreement with this same buyer within a specified period.
Once a rescission agreement has been signed by the first
buyer and the seller, the seller can safely enter into a
purchase and sale agreement with another buyer.
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Chapter Quiz

1.

Contingency provisions in a purchase and sale
agreement are nearly always included for the benefit
of the buyer and not the seller. Such a contingency:

a. can only be waived with the consent of both parties
b. cannot be waived by either party

c. can be waived by either party without the other’s
consent

d. can be waived by the buyer, but not by the seller

All of the following are typically found in contingency
provisions except:

a. a procedure for notifying the other party that the
condition has been waived or satisfied

b. a deadline for waiving or satisfying the condition

c. statutorily required language advising the parties to
seek legal advice

d. the rights of the parties if a condition isn’t waived or
satisfied

Which of the following is usually not included in a
financing contingency provision?

a. The parties’ options in case of a low appraisal

b. The amount of the buyer’s downpayment

c. The terms of the seller financing arrangement

d.

A clause making the sale dependent on the buyer’s
ability to get homeowner’s insurance

If an inspection reveals building code violations,
which of the following is true?

a. The buyer’s lender may require the seller to correct
the violations as a condition of loan approval

b. The buyer may require the seller to correct the
violations before proceeding with the contract

c. Public authorities may order the seller to correct the
violations whether or not the transaction closes

d. All of the above

The purchase and sale agreement required the seller
to order a pest inspection. The inspector found an
infestation and remedial action was required. Which
party was responsible for paying to fix the problem?

a. Only the buyer

b. The brokerage

c. The buyer and seller were required to split the cost
d.

Whichever party agreed to pay for the expense in
the purchase and sale agreement

After aninspection, the buyer requests that the seller
make certain repairs. Which of the following is not
one of the ways in which the seller can respond?

a. Waiving the inspection contingency

b. Refusing to make the requested repairs

c. Offering to modify the contract

d. Offering to make only some of the requested repairs

A sale of buyer’s home contingency usually states:

a. aprice at which the buyer will be required to accept
an offer on his current home

b. that the seller may continue to market her property
until the contingency is waived or fulfilled

c. that all contingencies must be waived on any offer
on the buyer’s current home

d. a deadline for applying for a swing loan

With a sale of buyer’s home contingency,the common
approaches to resolving the conflicting needs of the
buyer and seller do not include:

a. requiring the buyer to list the home by a stated
deadline

b. making the contract contingent on the buyer’s
acceptance of an offer, but allowing the buyer to
terminate if the sale of the buyer’s home fails to close

c. abump clause
d. arescission agreement

The purpose of a second buyer’s addendum is to:

a. inform a second buyer that the seller’s property is
already subject to a contingent purchase and sale
agreement

b. notify the contingent buyer of the seller’s intention to
accept another offer

c. create a contingency for secondary financing

d. notify the seller that the sale of buyer’'s home
contingency has been satisfied

10. Arescission agreement commonly contains a safety

or extender clause for the protection of the:
a. first buyer
b. second buyer
c. real estate agents
d. seller
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Introduction

While financing the sale is the buyer’s responsibility, and judging
the buyer’s creditworthiness is the lender’s responsibility, it’s
still important for you to understand the loan approval process
in case your buyers have questions. This chapter explains loan
preapproval, then describes the underwriting process lenders use
to evaluate the creditworthiness of mortgage loan applicants. It
also discusses how loan applicants can compare different loans.

Preapproval

Most buyers apply for a loan and get preapproved before they
start house-hunting in earnest. In a preapproval, the lender
carefully evaluates the buyer’s financial situation, then decides
on a maximum loan amount—how much the lender is willing to
loan this buyer forahome purchase. Armed with this information,
the buyer can shop for houses with a very clear idea of what
price range he can afford. (Note that buyers can get a rough
idea of their maximum loan amount without actually applying
for preapproval by using one of the mortgage calculators found
on many lender websites.)

Preapproval is especially important in an active market, where
sellers rarely even consider offers from buyers who aren’t
preapproved. Even in a slower market, an offer may not get
serious consideration unless the buyer has been preapproved.
Buyers’ agents typically urge their clients to get preapproved
no matter what the market is like; few agents want to spend
time showing clients properties they can’t afford.

The Preapproval Process

To get preapproved, buyers must complete a loan application
and provide the required supporting documentation, just as if
they were applying for a loan after finding a house. Much of
this can be accomplished online.

The lender evaluates an application for preapproval in the
same way as an ordinary loan application, with this exception:
there’s no property appraisal or title report at this point, since
the buyers have not yet chosen a home to buy. If the buyers
are creditworthy, the lender uses their income and net worth
information to set a maximum loan amount. The lender gives
the buyers a preapproval letter, agreeing to loan them up to
the specified amount when they find the home they want to
buy, if the property and the property’s title meet the lender’s
standards. The preapproval letter will expire at the end of
a specified period—for example, after 60 or 90 days. If the
buyers haven’t found the house they want by then, the lender
may agree to an extension.

Advantages of Preapproval

A preapproval letter can be an extremely useful tool in
negotiating with a seller. It gives the seller confidence that if
he accepts the buyers’ offer, the financing contingency isn’t
likely to be a problem; absent something unforeseen, the buyer
will be able to buy.
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However, there is one thing for the buyer to consider: the
lender’s letter will ordinarily state the maximum amount that
the buyer is preapproved for. This is fine if the buyer is looking
for a home near the upper limit of her price range, but it can
be a drawback if she is making an offer on a home that’s well
within the limit.

ExampLE: The buyer has a preapproval letter that says
she’s financially qualified to purchase property worth
up to $485,000. But the buyer is interested in a home
that’s listed for only $452,000, and she wants to make
a starting offer of $440,000. The seller will be able to
tell from the buyer’s preapproval letter that the buyer
could easily afford to pay the full listing price for his
home. That'’s likely to make the seller less inclined to
accept a lower offer than he might otherwise be.

There is a way around this problem. To make an offer
on this property, the buyer could ask her lender for
a special version of the preapproval letter indicating
that the buyer is preapproved to purchase a $455,000
home. This would assure the seller that the buyer is
financially qualified to buy his home, without revealing
the buyer’s full purchasing power.

Preapproval also helps simplify the closing process. The lender
has already evaluated the buyers, and while there will be a
recheck before closing to make sure the buyer’s finances haven’t
changed for the worse, much of the paperwork has been taken
care of, making this step go smoothly.

The Underwriting Process

Before you can discuss financing options with your buyers,
you need to understand the criteria a lender uses to qualify a
buyer for a loan. These criteria are referred to as qualifying
standards or loan underwriting standards.

Loan underwriting is the process a lender goes through to
evaluate the buyer and the property to determine whether the
proposed loan would be a good risk. The lender has employees
called loan underwriters (or credit underwriters) who carry out
the underwriting process and decide whether to accept or reject
the loan application.

Every loan carries some risk of default. To evaluate this risk, the
underwriter asks two questions during the underwriting process:

1. Can the borrower be expected to make the monthly loan
payments on time, based on her overall financial situation?

2. If the borrower defaults, will the security property
generate enough money in a foreclosure sale to pay off
the loan balance?

To help answer these two questions, the underwriter applies
underwriting standards to both the prospective borrower (the
buyer) and the property. The underwriter’s evaluation of the
property is based on an appraisal.



Loan Qualifying

The appraisal process is similar to that used by an agent in
preparing a CMA for pricing a property (discussed in Chapter
4), but it is more rigorous. In this chapter, we will focus on the
standards that are applied to the borrower.

Although lenders may establish their own qualifying standards,
the standards set by Fannie Mae and Freddie Mac, the
government-sponsored entities that participate in the secondary
market, are very influential. Lenders want to be able to sell their
loans on the secondary market, and conventional loans that
don’t meet the standards set by Fannie Mae and Freddie Mac
(referred to as nonconforming loans) are more difficult to sell.
Also, lenders who want to make loans through a particular loan
program must comply with the program’s qualifying standards.
For example, a loan will be eligible for FHA insurance or a VA
guaranty only if it meets FHA or VA standards.

While qualifying standards vary, the underwriting process is
basically the same no matter what type of loan the buyer has
applied for. This section focuses on the basic underwriting
process. The specific qualifying standards for the major loan
programs are discussed in the next chapter.

Lenders handle most aspects of the underwriting process by
computer. This is known as automated underwriting. The
software analyzes the loan application and credit report and
makes a recommendation for or against approval. However, the
analysis of a loan application can’t be entirely automated. As
a general rule, the ultimate decision whether or not to approve
the loan is still made by people.

The information in the loan application and the credit report
can be broken down into three basic categories:

1. income,
2. net worth, and

3. credit reputation.

Income Analysis

Underwriting requires analyzing a loan applicant’s income to
see if the applicant earns or receives enough money to reliably
make the monthly mortgage payment for the requested loan.
To decide how large a mortgage payment a loan applicant can
afford, the lender only considers the applicant’s stable monthly
income: income that has been earned for at least two years and
which is expected to continue for at least another three years.

Acceptable Types of Income. Let’s look at the various
types of income that may qualify as stable monthly income.

Permanent Employmentincome. Usually, aloan applicant
needs to have been continuously employed for at least two years
for her employment income to be considered stable. However,
under some extenuating circumstances, income may count as
stable even without a two-year work history (for example, if the
applicant has recently finished college, completed job training,
or left the armed services). A loan applicant with an inadequate
employment history should include a brief explanation of any
extenuating circumstances in her loan application.

Variable Employment Income. Bonuses, commissions,
and part-time earnings may qualify as stable income if the loan
applicant has earned this income for at least one—but preferably
two—years. Lenders won’t count overtime as stable income
unless it’s clearly a regular part of the applicant’s earnings.

ExampLE: Schwinn’s salary is $4,500 a month. Over
the last three months, she worked many hours of
overtime. She averaged an additional $1,000 a month
in overtime during those three months. A lender will
not count that additional $1,000 a month as stable
income, because Schwinn only earned it for three
months.

However, if Schwinn could show that she earned
an average of $1,000 a month in overtime over the
previous 14 months, the lender might count that
income. Or if Schwinn could show that she earned an
average of $3,000 a year in seasonal overtime from
September to November every year for the past three
years, and that this pattern is likely to continue, the
lender would probably count the overtime.

Self-Employment Income. Generally, a self-employed loan
applicant musthave been in business for at least two years for his
business income to be used to qualify for a loan. However, the
lender may count the income of a self-employed loan applicant
who has been in business for less time if there are offsetting
positive factors, such as a history of employment in the same
field or a convincing, comprehensive business plan.

Secondary Income Sources. There are other acceptable
income sources besides employment income. For example,
pension and social security payments are also considered part
of a loan applicant’s stable monthly income.

Alimony or spousal maintenance payments are only considered
stable incomeifthe payments arereliable. So theunderwriter will
look to see whether the payments are required by a court decree,
how long the loan applicant has been receiving the payments,
the financial status of the ex-spouse, and the applicant’s ability
to compel payment.

Child support payments are accepted as stable income under the
same conditions: if they are required by a court decree and there
is proof of regular payment. If payments are missed, or regularly
late, the underwriter may decide to exclude the child support from
the loan applicant’s stable income. Also, child support payments
typically stop when the child turns 18. Since stable income is
income that will last for at least three years, the lender is unlikely
to include child support for a child who is older than 15.

ExawmpLE: Martinez gets court-ordered child support for
her daughter, who is 16, and for her son, who is 13.
Martinez has received the child support regularly for
three years. The lender will probably consider only the
child support for her son as part of her stable monthly
income. The child support for the daughter will last only
another two years, so it won’t be counted.
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Income from public assistance programs may also be acceptable
income. The Equal Credit Opportunity Act prohibits lenders
from discriminating against loan applicants on the basis that
all or part of their income is from a public assistance program,
such as welfare or food stamps. Public assistance payments are
considered stable income only if they are expected to continue
for a sufficiently long time (at least the first few years of the
loan term). If the loan applicant’s eligibility for the program
will terminate shortly, the lender is unlikely to treat the income
as part of the loan applicant’s stable income.

ExampLE: A loan applicant receives monthly income
from a public assistance program. Although the lender
generally treats public assistance payments as stable
monthly income, the loan applicant’s eligibility for this
particular program will run out in just about a year.
The payments won’t last long enough to be counted
in calculating the applicant’s stable monthly income.

Dividends or interest from investments are also part of stable
monthly income, unless the loan applicant needs to cash in the
investment to have enough funds for a downpayment or to pay
for closing costs.

Net income from rental property can count as stable income.
This may be property the loan applicant already owns or the
property being purchased. When possible, the lender uses
detailed information about the property’s income and expenses
to determine a monthly net income figure. In other cases, the
lender might use a certain percentage (for example, 75%) of
the gross rent as a rough estimate of the net income.

ExampLE: Your buyer is purchasing a duplex. She is
planning to occupy one unit; the other is currently
leased for $2,000 per month. To allow for maintenance
expenses and possible vacancies or rent collection
losses, the lender will count only 75% of the gross rent,
or $1,500, as stable monthly income.

Unacceptable Types of Income. Some types of income
don’tqualify as stable monthly income. Unemployment benefits
last only for a limited period of time, so they are virtually never
considered stable income.

Also, lenders are generally not interested in the earnings of
family members other than the loan applicants themselves.
For instance, if a married couple is applying for a loan, the
lender will take into account the income of both spouses.
However, income that the couple’s teenage children earn will
not be considered, because the children won’t necessarily be
sharing their parents’ home for much longer.

Income from full- or part-time temporary work generally
isn’t considered stable monthly income because of its short-
term nature. However, income from temporary work may be
accepted if the loan applicant has supported herself through a
particular type of temporary work for years. The income from
temporary work is then considered self-employment income.
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ExawmpLE: Ingraham works in the computer industry
as a temporary employee. She goes from job to job,
helping to set up databases. Each job is temporary.
However, Ingraham has supported herself for four
years with this kind of temporary work. At this point, a
lender might regard these temporary jobs as a form of
self-employment and consider Ingraham’s earnings to
be stable monthly income.

Verifying Income. Lenders verify the income information
given to them by loan applicants. A lender may send an income
verification form (containing a release signed by the applicant)
directly to the applicant’s employer. The employer fills out the
form and sends it directly back to the lender.

Alternatively, the lender may ask the loan applicant for W-2
forms for the previous two years, and payroll stubs or vouchers
for the previous 30-day period. The lender then confirms the
employment and income information with a phone call to the
employer.

In addition to verifying the applicant’s regular wages or salary,
the lender also needs to verify any other types of income included
in the applicant’s stable monthly income. For example, if the
applicant is relying on commission income, the lender will
require copies of the applicant’s federal income tax returns for
the previous two years.

A self-employed loan applicant is usually required to give the
lenderaudited financial statements and federal income tax returns
for the two years prior to the loan application.

For alimony or child support income, the lender will require a
copy ofthe court decree and proof'that the payments arereceived.
A bank statement showing that the checks have been deposited
into the applicant’s account may be good enough, or the lender
might require copies of the deposited checks.

To verify rental income, the loan applicant usually must submit
copies of recent income tax returns. The lender may also require
additional documentation, such as copies of leases.

Calculating Monthly Income. The lender wants to know
the amount of the loan applicant’s income in monthly terms.
If a buyer works full-time (40 hours per week) for an hourly
wage, monthly income is calculated by multiplying the hourly
wage by 173.33.

ExampLE: The buyer makes $17.50 an hour. To calculate
her monthly earnings, multiply $17.50 by 173.33.$17.50
x 173.33 = $3,033.28. She earns $3,033 per month.

If a buyer gets paid twice a month, simply multiply the amount
of the paycheck by two.

ExampLE: The buyer gets paid $2,700 twice a month.
$2,700 x 2 = $5,400. His monthly income is $5,400.

It’s a little more complicated if the buyer gets paid every two
weeks. First, you must multiply the payment by 26 to get the
annual income figure, and then you must divide that figure by
12 to get the monthly income figure.
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ExawmpLE: The buyer gets paid $2,700 every two weeks.
$2,700 x 26 = $70,200. His annual income is $70,200.
Now divide $70,200 by 12. $70,200 + 12 = $5,850. His
monthly income is $5,850.

Co-Borrowers and Cosigners. When two people apply
for a loan together, they may be referred to as co-borrowers,
or as borrower and co-borrower. The underwriter considers the
income and assets of both applicants, along with their debts
and credit reputations. If the loan is approved, both borrowers
become fully liable for repaying the lender.

Most co-borrowers are couples who occupy the property together.
Insome cases, though, one of the borrowers occupies the property
and the co-borrower (usually a parent or other family member)
is a non-occupant. The non-occupant co-borrower may or may
not also be a co-owner of the property.

A co-borrower who won’t have an ownership interest in the
property is called a cosigner. A cosigner signs the promissory
note but not the mortgage, since she doesn’t have an ownership
interest. A cosigner with a good income and credit score can help
a marginal borrower obtain a loan. Conversely, a cosigner with
poor numbers can do more harm than good to an application.

Using Income Ratios. After determining the amount of
stable monthly income, it’s necessary to decide whether that
income is enough to cover the expenses the homeowner is
likely to face.

The lender usually uses two percentages, called income ratios
or qualifying ratios, to measure the buyer’s income. If a loan
applicant’s regular expenses exceed a certain percentage of his
income, the risk of default is considered unacceptably high.
The lender wants some assurance that the applicant can make
the mortgage payment and still have enough income left over
for other expenses, such as food, clothing, medical bills, car
payments, and other necessities.

There are two income ratios:
1. adebt to income ratio, and
2. ahousing expense to income ratio.

A debt to income ratio measures the monthly mortgage payment
plusany otherregular debt payments against the pre-tax monthly
income. A housing expense to income ratio measures only the
monthly mortgage payment against the monthly income. For
the purposes of income ratios, the monthly mortgage payment
includes principal, interest, property taxes, and hazard insurance,
plus mortgage insurance and homeowners association dues,
if any. This is often called the PITI payment, which stands
for principal, interest, taxes, and insurance. (If homeowners
association dues are included, it may be called the PITIA
payment.)

Each ratio is expressed as a percentage. For instance, a loan
applicant’s housing expense to income ratio would be 29%
if her proposed mortgage payment represented 29% of her
monthly income.

Each loan program has its own income ratio requirements. For
example, the maximum acceptable debt to income ratio might
be 36% or 41%, depending on the program.

We’ll discuss the income ratio limits used for various loan
programs in the next chapter. For now, just to show you how
income ratios work, we’ll use the general rule that the monthly
mortgage payment should notexceed 28% of the loan applicant’s
income.

ExampLE: Robinson’s annual salary is $62,000. During
the last four months, she made an extra $300 per
month in overtime. For the past three years, she has
received an annual bonus of $2,600. And two years
ago she inherited a rental house that rents for $2,100
a month.

First decide which portions of Robinson’s employment
income a lender is likely to count. Her salary is stable
monthly income, but you should exclude the overtime,
because it hasn’t been a regular part of her earnings
history. You can include her annual bonus, because
she’s received a bonus for at least two years in a row.
So add $2,600 to her annual salary of $62,000.

$62,000 + $2,600 = $64,600

To calculate Robinson’s stable monthly income from
employment, divide this annual figure by 12 to arrive
at a monthly figure.

$64,600 + 12 = $5,383

Now take 75% of her regular rental income (to allow for
maintenance expenses and vacancy or rent collection
losses) and add that to her monthly employment
income.

$2,100 x .75 = $1,575
$1,575 + $5,383 = $6,958

Robinson’s stable monthly income totals $6,958. To
get a rough idea of the maximum loan payment she
would qualify for, multiply her stable monthly income
by 28%.

$6,958 x .28 = $1,948

Robinson could probably qualify for a monthly housing
payment of $1,948. About 15% of that ($292) would
go to taxes and insurance; the rest ($1,656) is her
maximum principal and interest payment.

Net Worth

Along with income, a lender also analyzes the buyer’s net
worth. Net worth is the buyer’s “bottom line”—the value of
his financial holdings less his liabilities.

ExampLE: Brown owns a house, a car, and some
furniture, and he has $2,900 in savings. The total
value of these assets is $277,000. Brown owes $5,000
on the car and $243,000 on the house; he owns the
furniture free and clear.

To calculate Brown’s net worth, subtract the money
he owes (his liabilities) from the value of his assets.
$277,000 — $248,000 = $29,000. Brown’s net worth
is $29,000.
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Net worth is important for several reasons. First, if a loan
applicant has accumulated a significant amount of net worth,
that’s a sign that she is a good credit risk. A healthy net worth
is especially important if the loan application is weak in another
area. For instance, if a loan applicant’s income is marginal, an
above-average net worth can mean the difference between loan
approval and rejection.

Significant net worth—particularly cash—also tells the lender
that the loan applicant has sufficient funds to complete the
purchase. The applicant needs enough cash to cover the
downpayment, the closing costs, and any other expenses involved
in buying the property.

Also, a certain amount of net worth over and above the amount
needed to closeis usually necessary—that’s because many lenders
require a loan applicant to have reserves left over after making
the downpayment and paying the closing costs. Typically, the
reserves must be enough to cover two or three months’ worth
of mortgage payments. Reserves give the lender confidence that
the applicant could handle a temporary financial emergency
without defaulting on the loan.

Types of Assets. A buyer should list all his assets on the
loan application. An asset is anything of value, including real
estate, cars, furniture, jewelry, stocks, bonds, or the cash value
in a life insurance policy.

Liquid Assets. Liquid assets are generally more important
to an underwriter than non-liquid assets. Liquid assets include
cash and any other assets that can be quickly converted to cash.
For example, stocks (which can easily be sold) are preferred
over real estate. And cash in the bank is best of all.

Real Estate. When a buyer is selling one home in order to buy
another (usually more expensive) home, she can use her net
equity in the home she is selling as a liquid asset. Net equity
is the market value of the property minus the sum of the liens
against the property and the selling expenses. In other words,
net equity is the money the buyer expects to receive from the
sale of her current home.

To estimate the amount of equity the buyer can apply toward
the new purchase, take the appraised value of the current home
(or the sales price, if a sale is already pending), subtract any
outstanding mortgages or other liens, and then subtract the
estimated selling costs (which are commonly between 10%
and 13% of the sales price).

ExampLE: The buyer’s current home is worth $350,000.
There’s a mortgage with a $294,000 balance to be paid
off when the home is sold. To calculate the buyer’s gross
equity, subtract the mortgage balance from the market
value.

$350,000 — $294,000 = $56,000
The gross equity is $56,000. From the gross equity,
deduct the estimated selling expenses, which are
$38,500.
$56,000 — $38,500 = $17,500

Your buyer will have approximately $17,500 in net
equity to apply to the purchase of a new home.
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Sometimes equity in other property is the primary source of the
cash that the buyer will use to purchase the new property (see
Chapter 8). In this situation, the lender will probably require
proof that the property has been sold and that the buyer has
received the sale proceeds before it will make the new loan.

Abuyer may also own real estate that she is not planning to sell.
The property may be a rental house, a small apartment building,
or vacant land. In any case, the property must be included in the
loan application. Again, it is the equity in this other real estate
that is important, not just the appraised value. If the buyer has
little or no equity in the property, the lender may view it as a
liability rather than an asset.

Verifying Assets. The lender has to verify the existence of
the assets listed on the loan application. For example, the lender
must verify that the loan applicant has the money in his bank
account that he claims to have. The lender can send a “Request
for Verification of Deposit” to the bank (along with a release
signed by the loan applicant), to be returned directly to the
lender. Alternatively, many lenders will accept original bank
statements from the applicant for the previous three months.
(Account statements are also used to verify assets such as stocks
or mutual funds.)

Part of the bank account verification process involves checking
to see whether the account was opened recently or has a higher
balance than normal. Either one strongly suggests that the loan
applicant borrowed the funds for the downpayment and closing
costs, something that generally isn’t allowed. However, if the
funds are a gift, the lender may find this acceptable. (See the
discussion of gift funds, below.)

Liabilities. As we explained earlier, to determine net worth,
the lender subtracts liabilities from assets. So after listing all
his assets on the loan application, a buyer must then list all his
liabilities.

Liabilities include balances owing on credit cards, charge
accounts, student loans, car loans, and other installment debts.
Other types of debts, such as income taxes that are currently
payable, are also liabilities.

Gift Funds. Sometimes a buyer has enough income to qualify
for a loan, but lacks the liquid assets necessary to close the
loan. (In other words, she doesn’t have enough cash for the
downpayment and other expenses.) In some cases, the buyer’s
family is willing to make up the deficit. Most lenders allow
that, if the money supplied by the family is a gift and not a loan.

A gift of money from a relative must be confirmed with a gift
letter. The letter should clearly state that the money is a gift to
the buyer and does not have to be repaid, and it must be signed
by the donor. Lenders often have their own form for gift letters
and may require the donor to use their form.

The lender will have to verify the gift funds, so the donor should
give them to the buyer as soon as possible.

Many loan programs have limits on the amount of gift funds
that can be used in a transaction. These limits are intended to
ensure that the buyer invests at least a small amount of his own
money in the property he’s buying.
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Credit Reputation

The third part of the qualifying process is analyzing the loan
applicant’s credit reputation. The lender does this by obtaining
a credit report from a credit reporting agency. The applicant
(the buyer) normally pays the fee for the credit report(s).

A personal credit report includes information about an
individual’s debts and repayment history for the preceding seven
years. A credit report primarily covers credit cards and loans.
Other bills, such as utility bills, usually aren’t listed unless they
were turned over to a collection agency.

Derogatory Credit Information. If a loan applicant’s
credit report shows a history of slow payment or other credit
problems, the loan application could be declined. Derogatory
credit information includes all of the following.

* Slow payments. If the loan applicant is chronically late in
paying bills, this will show up on the credit report. Slow
payments may be a sign that the applicant is unable to pay on
time, perhaps because sheis already financially overextended.
Or they may be a sign that she does not take debt repayment
seriously.

* Debt consolidation and refinancing. A pattern of
continually increasing liabilities and periodic “bailouts”
through refinancing and debt consolidation is a red flag to
a lender. It suggests that the loan applicant has a tendency
to spend beyond a prudent level.

* Collections. After several attempts to get a debtor to pay a
bill, a frustrated creditor may turn the bill overto a collection
agency. Collections show up on the debtor’s credit report
for seven years.

» Repossessions. If someone purchases personal property
on credit and fails to make the payments, the creditor may
be able to repossess the item. Repossessions stay on the
debtor’s credit report for seven years.

* Foreclosure. A real estate foreclosure stays on the
debtor’s credit report for seven years. (Some alternatives
to foreclosure, such as a short sale, will also appear on a
credit report.)

* Bankruptcy. Notsurprisingly, lenderslook atbankruptcy—a
federal court procedure that can eliminate certain types of
debts—with disfavor. Abankruptcy also stays on the debtor’s
credit report longer than other credit problems (for ten years
instead of seven).

Credit Scores. Underwriters use credit scores to help evaluate
a loan applicant’s credit history. A credit reporting agency
calculates an individual’s credit score using the information that
appears in his credit report and a quantitative model developed
by a national credit scoring company. Credit scoring models
for use by mortgage lenders, which are based on statistical
analysis of large numbers of mortgages, are designed to predict
the likelihood of successful repayment of (or default on) a
mortgage. In general, someone with a poor credit score is much
more likely to default than someone with a good credit score.

There are a variety of credit scoring models in use. The most
widely used creditscores are FICO® scores. FICO® scores range
from under 300 to over 800. A relatively high FICO® score (for
example, over 700) is a positive sign.

How Credit Scores are Uused. In some cases, underwriters
use credit scores to decide what level of review to apply to a
loan applicant’s credit history. For example, if an applicant has
avery good credit score, the underwriter might perform a basic
review, simply confirming that the information in the credit
report is complete and accurate without investigating further.
The underwriter probably won’t question the applicant about
any derogatory information in the report, because it’s already
been taken into account in calculating the credit score. On the
other hand, if the applicant has a mediocre or poor credit score,
the underwriter will perform a more complete review, looking
into the circumstances that led to credit problems.

Aloan applicant’s credit score may also be a factor in determining
the interest rate that will apply if the loan is approved. If the
credit score is mediocre, instead of rejecting the application,
the lender might approve the loan but charge a higher interest
rate or additional loan fees (called loan level price adjustments)
to make up for the increased risk of default.

Fig. 9.1 Qualifying a Buyer for a Mortgage Loan
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Maintaining a Good Credit Score. Any information that
appears onaperson’s credit report may affect his credit score, but
credit activity within the last two years has the greatest impact.

Unsurprisingly, chronically late payments and collection
problems will hurt someone’s credit rating, but less obvious
factors can also do so. For example, with a revolving credit
card, maintaining a balance near the credit limit (“maxing
out” the card) will have a negative impact on the cardholder’s
credit score, even if she always makes the minimum monthly
payment on time.

Applying for too much credit can also have a negative effect.
Each time a person applies for credit (a store charge card, a car
loan, ahome equity loan, and so on), the creditor makes a “credit
inquiry” that becomes part of the applicant’s credit history.
Occasional inquiries are fine, but more than a few inquiries
within the past year can detract from the applicant’s credit score.
From a lender’s point of view, too many credit inquiries may
indicate that the applicant is becoming overextended.

An exception applies when a number of credit inquiries are
made within a short period of time. This could happen, for
example, if someone were applying for a car loan or mortgage
loan from various lenders, intending to compare loan offers and
accept the best one. To allow for that type of situation, all of the
credit inquiries within a certain period (ranging from 14 to 45
days) are treated as a single inquiry when the loan applicant’s
credit score is calculated.

Obtaining Credit Information. It’s a good idea for
prospective home buyers to obtain their credit reports and find
out their credit scores well before they apply for a mortgage.
(Obtaining a copy of your own credit report does not count
as a credit inquiry.) A credit report may contain incorrect
information, and the Fair Credit Reporting Act, a federal law,
requires credit reporting agencies to investigate complaints
and make corrections. This process can take a month or more.

There are three major credit reporting agencies: Equifax,
Experian, and TransUnion. A buyer should obtain a credit report
from each of the three agencies (reports can be obtained with a
single online request). Credit scores should also be requested;
they aren’t always automatically part of the credit report.

Explaining Credit Problems. A negative creditreport ora
poor credit score won’t necessarily prevent a buyer from getting
a loan at a reasonable interest rate. Credit problems can often
be explained. If the lender is convinced that the past problems
don’t reflect the buyer’s overall attitude toward credit and that
the circumstances leading to the problems were temporary and
are unlikely to recur, the loan application may well be approved.
By obtaining her credit report before applying for a mortgage
loan, the buyer can be prepared to discuss any problems with
the lender.

Most people try to meet their credit obligations on time; when
they don’t, there’s usually a reason. Loss of a job, divorce,
hospitalization, prolonged illness, or a death in the family can
create extraordinary financial pressures and adversely affect
bill-paying habits.
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If a buyer has a poor credit score, it may be possible to show
that the credit problems occurred during a specific period for
an understandable reason, and that the buyer has handled credit
well both before and since that period. The buyer should put this
explanation in writing and be prepared to provide supporting
documentation (such as hospital records) from a third party.

When abuyer explains a credit problemto alender, it’s amistake
to blame the problem on the creditor. Lenders hear too many
excuses from loan applicants who refuse to accept responsibility
for their own actions. The lender’s reaction is predictable:
skepticism and rejection of the loan application. The lender will
reason that someone who won’t take responsibility for previous
credit problems won’t take responsibility for future ones, either.

Even serious credit problems can be resolved with time. Buyers
who’ve had credit problems in the past shouldn’t assume that
they can’t qualify for a good loan. They should speak to a lender
or a mortgage broker and get an expert opinion.

Low-documentation Loans

At times, some lenders have been willing to make low-
documentation (“low-doc”) loans to certain buyers. For
example, if a buyer with a high credit score could make a large
downpayment, a lender might waive some of the requirements
for proof of income and assets in exchange for a higher interest
rate. This is convenient for self-employed buyers and others with
complicated financial situations.

However, the practice got out of hand during the subprime boom
(seebelow). Some lenders made low-doc and even “no-doc” loans
to less creditworthy buyers, including some who claimed income
and assets they didn’t actually have. Many of these borrowers
eventually defaulted. Low-doc loans are much less common now,
andno-doc loans have virtually disappeared for the typical buyer.

Subprime Lending

Buyers who won’t qualify for aloan under standard underwriting
requirements may be able to obtain a subprime mortgage.
Subprime lenders apply more flexible underwriting standards,
taking on riskier borrowers and riskier loans. To offset the
increased risk, subprime lenders charge significantly higher
interest rates and fees. In addition, subprime loans are more
likely to involve prepayment penalties, balloon payments, and
negative amortization.

Many subprime borrowers are buyers with poor or limited
credit histories. However, subprime financing has also been
used by buyers who:
* can’t (or would rather not have to) meet the income and
asset documentation requirements of prime lenders;
* have more debt than prime lenders allow; or

* want to make a smaller downpayment than prime lenders
would allow.
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Beginning in the late 1990s, the mortgage industry experienced
aboominsubprime lending, enabling many subprime borrowers
to buy homes. However, by 2008, a significant number of these
borrowers were defaulting on their loans. The resulting wave
of foreclosures hurt housing prices generally and the economy
as a whole. It is now more difficult to get subprime financing.

Choosing a Loan

A borrower usually has a choice of different loans from a
given lender, as well as from competing lenders. Comparing
the loans and choosing between them can be a challenge. The
buyer must compare the cost of the loans and also consider how
the structure of each loan (the downpayment, repayment period,
and other features) would affect his financial situation in both
the short and long term.

Truth in Lending Act

Totell which oftwo or more possible loans is the least expensive,
it isn’t enough to compare the quoted interest rates. Loan fees
and other financing charges also need to be taken into account.

The federal Truth in Lending Act (TILA), requires lenders
to disclose information about loan costs in consumer credit
transactions. The disclosures help loan applicants compare
credit costs and shop around for the best terms.

TILA is implemented by Regulation Z and is enforced by the
Consumer Financial Protection Bureau. The law does not set
limits on interest rates or other finance charges, but it does
regulate the disclosure of these charges.

The most important disclosure required under TILA is the
loan’s annual percentage rate (APR). The APR expresses
the relationship between the finance charge and the amount
financed as an annualized percentage. The finance charge that’s
used to calculate the APR is the sum of all fees charged for the
loan. It includes interest, the loan origination fee, any discount
points that will be paid by the borrower, and mortgage insurance
premiums (see Chapter 10).

Because it takes into account these other charges as well as the
interest, the APR for areal estate loan is virtually always higher
than the quoted interest rate. For example, a loan that bears an
annual interest rate of 4% might have a 4.25% APR, because
of the origination fee and mortgage insurance.

By comparing only the interest rates quoted by different lenders,
a buyer could easily be misled. For instance, a lender might
quote a very low interest rate, but charge a large origination fee
or several discount points. In that case, the total cost of the loan
may actually exceed the total cost of a loan from a competitor
with ahigher interest rate. The APRs of the two loans will reveal
this difference in cost.

To help prospective borrowers evaluate and compare loans,
TILA and the Real Estate Settlement Procedures Act (discussed
in Chapter 11) require lenders in most residential transactions
to give the loan applicant a form called a loan estimate. The
form discloses key information about the loan, including the
APR, monthly payment amount, finance charges, and other
closing costs, along with a list of services the borrower can
shop around for, such as title insurance.

The lender has three business days after receiving the loan
application to mail or deliver the loan estimate form. Most lenders
give the estimate to the applicant at the time of application.
If any of the estimated figures change over the course of the
transaction, the lender has three days to give the borrower an
updated estimate. Generally the lender must do this at least
four days before the buyer becomes contractually obligated
to the lender (which usually occurs at closing or just before).

While a buyer won’t get the loan estimate form until after
applying for a loan, it’s possible to find out the estimated APR
and other loan details with a phone call to the lender or by
checking the lender’s website.

Locking in the Interest Rate. If a buyer chooses a lender
because of a low interest rate, she should consider asking the
lender to lock in the rate for a certain period. If the rate is not
locked in, the lender may change it at any time before closing. So
even if the rate is 4.25% when the loan application is submitted,
by the time the loan closes, the rate could be 4.5%. The buyer
might end up with a much higher monthly loan payment than
originally anticipated—even an unaffordable payment.

A buyer who wants to lock in the interest rate typically pays
a lock-in fee or a slightly higher rate of interest. If the closing
date gets postponed, the buyer may have to pay an extension
fee to maintain the rate lock.

Arate lock can be expensive. If the buyer thinks market interest
rates may drop in the next few weeks, it doesn’t make sense to
lock in the rate. The lender may charge the buyer the locked-
in rate even if market rates have gone down in the period
before closing. (To avoid this risk, the buyer may be able to
add a float down provision to the rate lock agreement for an
additional charge.)

Other Considerations in Choosing a Loan

The interest rate and the overall cost of a loan are important
considerations for any buyer, but they are by no means the
only ones. In comparing different financing options, buyers
should think about a variety of other issues: How much money
will they have left in savings after the loan closes? How much
spending money will they have left over each month after
paying their mortgage payment? How long do they plan to
stay in the home they’re buying? With income ratios and other
qualifying standards, alender takes certain aspects of the buyers’
situation into account before agreeing to make a loan. But only
the buyers themselves can decide which financing alternative
is most comfortable for them and fits in best with their own
financial plans.
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Some buyers are only planning to live in the house they’re
purchasing for a few years. These buyers generally want to
minimize the short-term cost of the property, and they’re less
concerned with the long-term overall cost. For example, abuyer
who plans to sell the property in less than five years might be
a candidate for an adjustable-rate mortgage with a five-year
fixed-rate period at the outset. He can take advantage of the
lower starting interest rate without worrying about how high
market rates may rise in the future.

Buyers who hope to retire early or reduce their workload may
be most concerned with building equity and paying off their
mortgage as soon as possible. They might prefer a loan with
a 15-year or 20-year term, rather than the standard 30-year
term, even though it means they will qualify for a smaller
loan amount and have to buy a less expensive home than they
otherwise would.

Some first-time buyers with limited buying power want to
purchase the largesthome they can afford. They may be interested
in financing arrangements that can boost their price range: an
adjustable interest rate, a high loan-to-value ratio, a 40-year
loan term, discount points, or secondary financing.

On the other hand, some buyers don’t want to borrow as much
money for a house as lenders would allow. They may want to
invest their money differently, or they may simply prefer to
avoid the financial stress that the maximum monthly mortgage
payment would represent for them.

In short, buyers must evaluate every potential loan in light
of their own goals and preferences. The downpayment and
other cash requirements, a fixed or adjustable interest rate, the
monthly payment amount, and the loan term are all variables
to consider in choosing a loan. We’ll be discussing these and
other loan features in the next chapter.

Fig. 9.2 Buyer’s Considerations In Choosing A Loan

Predatory Lending

* INTEREST RATE AND LOAN FEES

* SHORT-TERM COST OF FINANCING VS. OVERALL
LONG-TERM COST

* SAVINGS REMAINING AFTER HOME PURCHASE

* SPENDING MONEY REMAINING AFTER MONTHLY
MORTGAGE PAYMENT

* HOwW LONG DOES THE BUYER INTEND TO OWN
THIS HOME?

* HOW RAPIDLY WILL EQUITY BUILD?
*+ HOW SOON WILL THE MORTGAGE BE PAID OFF?

 HOW MUCH HOUSE WILL THIS FINANCING
ENABLE THE BUYER TO
PURCHASE?

* WHAT ALTERNATIVE INVESTMENT
OPPORTUNITIES ARE AVAILABLE?

176

We can’t end our discussion of loan qualifying without
mentioning predatory lending. The term predatory lending is
used to describe an array of mortgage practices used to take
advantage of unsophisticated borrowers. Predatory lenders tend
to target elderly or minority borrowers, especially those with
limited income or limited English skills.

Examples of predatory lending practices include:

* Predatory steering. Steering a buyer toward a more
expensive loan when the buyer could qualify for a less
expensive one.

* Fee packing. Charging interest rates, points, or processing
fees that far exceed the norm and aren’t justified by the cost
of the services provided.

* Loan flipping. Encouraging repeated refinancing even
though there is no benefit to the borrower. (The predatory
lender benefits from the loan fees.)

* Disregarding borrower’s ability to pay. Making a loan
based on the property’s value, without using appropriate
qualifying standards to determine the borrower’s ability to
afford the loan payments.

* Balloon payment abuses. Making a partially amortized
or interest-only loan with low monthly payments, without
disclosing to the borrower that a large balloon payment will
be required after a short period.

¢ Fraud. Misrepresenting or concealing unfavorable loan
terms or excessive fees, falsifying documents, or using
other fraudulent means to induce a prospective borrower
to enter into a loan agreement.

Predatory lending is often associated with subprime mortgages,
andit’s considered to have contributed to the subprime mortgage
crisis. Many states now have anti-predatory lending laws,
including Washington. The state Mortgage Broker Practices
Act (MBPA), which regulates mortgage brokers, contains
provisions that are intended to help prevent certain fraudulent
practices in lending.

Under the Mortgage Broker Practices Act, mortgage brokers
have a fiduciary duty to borrowers. Among other things, they
are prohibited from:

* defrauding ormisleading borrowers, lenders, or third parties;
+ engaging in unfair or deceptive practices;

* misrepresenting available rates, points, or financing terms;
and

« failing to make required disclosures to loan applicants and
other parties.
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Note that the MBPA also places restrictions on a real estate
licensee acting as a mortgage broker in his own transaction or
a transaction handled by another licensee working for the same
brokerage. In this situation, the licensee must make a written
disclosure to the borrower regarding hisrole(s) in the transaction
and the borrower’s right to choose a different mortgage broker.
The licensee must also comply with rules regarding business
practices, office location, and signage that help ensure separation
between his real estate activities and mortgage broker activities.

Chapter Summary

An individual harmed by a violation of the MBPA may bring
a civil action against the mortgage broker’s bond for actual
damages suffered. In addition, a violation of the MBPA is also
a violation of the Consumer Protection Act (CPA). Individuals
may bring actions under the CPA for up to three times the amount
of actual damages.

1. Home buyers usually get preapproved by a lender before
beginning their house hunt. Preapproval requires submission
of'aloan application and all supporting documentation, just
like applying for a loan after finding the property.

2. When a mortgage loan application is submitted to a lender,
the lender’s underwriters evaluate it to determine whether
the applicant is a good credit risk and can afford the
proposed loan. The underwriter analyzes the applicant’s
income, net worth, and credit reputation.

3. Alender looks at a loan applicant’s stable monthly income
to determine how big a mortgage payment the applicant can
afford. Stable income is income that has been earned for at
least two years and which is expected to continue for at least
another three. Verified income from employment, pensions,
social security, spousal maintenance, child support, public
assistance, dividends, interest, and rental property may be
counted as stable monthly income.

4. Income ratios are used to measure the adequacy of a loan
applicant’s income. In many cases, the underwriter will
apply both a debt to income ratio and a housing expense to
income ratio. A debt to income ratio states the applicant’s
monthly mortgage payment (PITI), plus any other monthly
obligations, as a percentage of her stable monthly income.
A housing expense to income ratio states the PITI payment
alone as a percentage of stable monthly income.

5. Networth is calculated by subtracting liabilities from assets.
A loan applicant’s net worth indicates to a lender whether
the applicant knows how to manage money, has the cash
required for closing, and has adequate reserves in case of
a financial emergency. Liquid assets are generally more
helpful to a loan application than non-liquid assets. If the
loan applicant owns real estate, the lender will be concerned
with the applicant’s net equity. Lenders place limits on the
amount of gift funds a buyer can use to close the transaction.

6. A credit report lists credit problems that have occurred
within the past seven years (ten years for bankruptcy). A
loan applicant’s credit score provides an overall measure
of creditworthiness and may be used to determine the level
of review applied to the application. It may also be a factor
in setting the loan’s interest rate.

7. Subprime lending involves making riskier loans, usually in

exchange for higher interest rates and fees. Many subprime
borrowers have poor or limited credit histories; others simply
want to purchase nonstandard properties that prime lenders
don’t regard as acceptable collateral.

8. The Truth in Lending Act and the Real Estate Settlement

Procedures Act require residential lenders to provide loan
applicants with a loan estimate form within three days after
receiving an application. The form must disclose the annual
percentage rate (APR) of the proposed loan and provide
estimates of finance charges and the monthly payment
amount.

9. It is not always a good idea for buyers to borrow the

maximum loan amount and buy the most expensive home
they can. Buyers need to consider their entire financial
situation, short-term and long-term, when choosing a home
to buy and a loan to finance the purchase.

10. Predatory lenders take advantage of unsophisticated
borrowers, often targeting elderly or minority borrowers.
Predatory lending practices include predatory steering, fee
packing, loan flipping, disregarding a borrower’s ability to
pay, balloon payment abuses, and fraud.
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Chapter Quiz

1. When a potential buyer approaches a lender prior
tolooking for a house, in order to obtain a promise
of aloan up to a certain amount, this is known as:

a. prequalification
b. predetermination
C. preapproval
d. prepayment
2. A buyer will find it useful to have a preapproval
letter because it:
a. does not commit the lender to making a loan

b. gives the seller confidence that the financing
contingency won'’t be a problem

c. tells the seller the maximum amount the buyer
can afford

d. allows the buyer to extend the closing process

3. If a loan applicant’s primary source of income
is self-employment, the lender will consider this
stable monthly income if the loan applicant:

a. does not have any other source of income

b. also has secondary sources of income

c. has been self-employed for at least one year
d

. has ahistory of employment in the same field and
can document a reasonable chance for success

4. Which of the following would a lender consider
an acceptable secondary income source?

a. Rental income, with a percentage deducted for
vacancies or uncollected rent

b. Interest on investments that the loan applicant
will cash in to pay for closing costs

c. Child support payments for the loan applicant’s
17-year-old daughter

d. Regular monthly income from a public assistance
program, ifthe loan applicant’s eligibility will expire
at the end of the year

5. In contrast to a debt to income ratio, a housing
expense to income ratio:

a. takes into account principal and interest on the
mortgage, but not taxes and insurance

b. isbasedonthe monthly mortgage paymentalone,
not on all of the loan applicant’s debt payments

c. uses the applicant’'s current housing expense
instead of the proposed mortgage payment

d. takes into account the loan applicant’s net worth
as well as monthly income
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6. Which of the following is true about how a lender
evaluates net worth?

a. When verifying bank accounts, the lender wants
the presentbalance to be significantly higher than
the average balance in the past

b. The lender prefers non-liquid assets to liquid
assets

c. The lender is primarily concerned with the
appraised value of the real estate that the loan
applicant owns

d. If the loan applicant’s income is marginal, the
lender may approve the loan anyway if the
applicant has significant net worth

7. How would a lender calculate the net equity in real
estate the loan applicant owns?

a. Take the market value of the property and deduct
the sum of the liens against the property, plus the
selling expenses

b. Subtractthe balance of the existing mortgage from
the assessed value of the property

c. Takethe marketvalue ofthe property and subtract
between 10% and 13% for the estimated selling
costs

d. Addthebuyer’sdownpaymenttothe marketvalue
of the property, then subtract the sum of the liens
against the property

8. Which ofthe following would be mostlikely to have
a negative effect on an individual’s credit rating?

a. Obtaining a copy of his own credit report

b. Unemployment

c. Debt consolidation

d. Ahigh FICO® score

9. The APR for a real estate loan:

a. must be disclosed before a loan application is
submitted

b. expresses the relationship of the finance charges
to the total amount financed

c. includes interest, points, lock-in fees, closing
costs, and the downpayment

d. is usually lower than the quoted interest rate

10. Fee packing, loan flipping, and balloon payment
abuses are all examples of:

a. preapproval techniques

b. derogatory credit information
c. rate lock-ins

d. predatory lending practices
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Introduction

As discussed in the previous chapter, the size of loan that a
particular buyer can get depends on the buyer’s income, net
worth, and credit reputation. But it also depends on the features
oftheloan and the way it’s structured. How long is the repayment
period? How much of a downpayment does the lender require?
Is the interest rate fixed or adjustable? Changes in loan features
that residential lenders offer reflect the changing conditions
in the mortgage finance market. Lenders want to make loans
that will enable buyers to purchase homes, but they have to
structure the loans to control the risk of default and protect their
investments. The mortgage loans that make business sense to
a lender vary with the state of the market: Are interest rates
high or low, and are they headed up or down? Is this a buyer’s
market or a seller’s market?

Lenders will frequently send you information about their
latest loan programs, and you should keep an eye out for new
developments. First-time buyers are especially likely to benefit
from special programs. This chapter will provide you with the
background information needed to understand the various types
of loans lenders offer.

In the first part of the chapter, we’ll review the basic features ofa
mortgage loan; it is differences in these features that distinguish
various types of loans and loan programs. In the second part of
the chapter, we’ll look at the main categories of mortgage loan
programs: conventional loans and government-sponsored loans.
We’ll also discuss seller financing.

Basic Loan Features

The basic features of a mortgage loan include the repayment
period; amortization; the loan-to-value ratio; a secondary
financing arrangement (in some cases); loan fees; and a fixed
or adjustable interest rate.

Repayment Period

The repayment period of a loan is the number of years the
borrower has to repay the loan. The repayment period may also
be referred to as the loan term.

Thirty years is generally considered the standard repayment
period for a residential mortgage, but many lenders also offer
15-year and 20-year loans. In some programs, a term as short
as 10 years or as long as 40 years is allowed.

The length ofthe repayment period affects two important aspects
of a mortgage loan:

1. the amount of the monthly payment, and

2. the total amount of interest paid over the life of the loan.

To see the impact that the repayment period has on the monthly
payment and the total interest paid, let’s compare a 30-year loan
with a 15-year loan.
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Monthly Payment Amount. The main reason 30 years
became the standard term for aresidential mortgage is thata longer
repayment period reduces the amount of the monthly payment.
Thus, a 30-year loan is more affordable than a 15-year loan.

ExampLE: The monthly payment on a $100,000 30-year
loan at 7% interest is $665.30. The monthly payment
on the same loan amortized over a 15-year period is
$898.83. (Note that you can'’t calculate these monthly
payment amounts with a standard calculator; however,
many websites offer online amortization calculators.)

The higher monthly payment required for a 15-year loan means
that the borrower will build equity in the home much faster. But
the higher payment also makes it much more difficult to qualify
for a 15-year loan than for the same size loan with a 30-year
term. Abuyer who wants a 15-year loan and has sufficient funds
might decide to make a larger downpayment and borrow less
money to make the monthly payment amount more affordable.
Or the buyer might choose instead to buy a much less expensive
home than what he could afford with a 30-year loan.

Total Interest. The biggest advantage of a shorter repayment
periodis thatitsubstantially decreases the amount of interest paid
over the life of the loan. With a 15-year mortgage, a borrower
will end up paying less than half as much interest over the life
of the loan as a 30-year mortgage would require.

ExampLE: Let's look at our $100,000 loan at 7% interest
again. By the end of a 30-year loan term, the borrower
will pay a total of $239,509. But by the end of a 15-
year term, the borrower will pay only $161,789. After
deducting the original $100,000 principal amount, you
can see that the 30-year loan will require $139,509 in
interest, while the 15-year loan will require only $61,789
in interest.

So the 30-year mortgage has more affordable payments, but
requires the borrower to pay a lot more interest over the life of
the loan. On the other hand, the 15-year loan has much higher
monthly payments, but allows the borrower to pay far less
interest over the life of the loan.

Interest Rates for 15-Year Loans. To simplify our
comparison of a 15-year loan and a 30-year loan, we applied
the same interest rate—7% —to both loans. However, a lender
is likely to charge a significantly lower interest rate on a 15-
year loan than it charges for a comparable 30-year loan. That’s
because a 15-year loan represents less of a risk for the lender.

The interest rate on a 15-year loan might be half a percentage
point lower than the rate on a 30-year loan. If the interest rate
on the 15-year loan in our example were only 6.5% instead of
7%, the monthly payment would be $871.11. The total interest
paid over the life of the loan would be $56,799.
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Fig. 10.1 15-year loans offer substantial savings over
30-year loans

COMPARISON OF 30-YEAR AND 15-YEAR LOANS
ExXAMPLE: $100,000 MORTGAGE

$239,509
Total payments made
over loan term

$156,799
Total payments made
over loan term

MONTHLY PAYMENT

30-YEAR |¢665 30 at 7%

MONTHLY PAYMENT

T5-YEAR | ¢021 11 at 6.5%

* The interest rate for 15-year loans is typically lower than the
rate for 30-year loans.

Amortization

Amortization refers to how the principal and interest are paid
over aloan’s repayment period. Most loans made by institutional
lenders like banks and savings and loans are fully amortized.
A fully amortized loan is completely paid off by the end of the
repayment period by means of regular monthly payments. The
amount of the monthly payment remains the same throughout
the repayment period. Each monthly payment includes both a
principal portion and aninterest portion. As each paymentis made,
the principal amount of the debt is reduced. With each succeeding
payment, a slightly smaller portion of the payment is applied to
interest and a slightly larger portion is applied to the principal,
until at last the final payment pays off the loan completely.

In the early years of a fully amortized loan, the principal
portion of the payment is quite small, so it takes several years
for the borrower’s equity to increase significantly through debt
reduction. But toward the end of the loan period, the borrower’s
equity increases more rapidly.

ExampLE: A fully amortized, 30-year $100,000 loan at
6% interest calls for monthly payments of $599.55. Only
$99.55 of the first payment is applied to the principal.
But by the twentieth year of the loan term, $327.89 of
the $599.55 payment is applied to the principal.

The alternatives to fully amortized loans include partially
amortized loans and interest-only loans. Like a fully amortized
loan, a partially amortized loan requires monthly payments
of both principal and interest. However, the monthly payments
are not enough to completely pay off the debt by the end of the
repayment period. At the end of the repayment period, some
principal remains unpaid. It must then be paid off in one lump
sum called a balloon payment.

ExampLE: A partially amortized $400,000 loan might
have a $171,000 balance at the end of the loan term.
The borrower will have to make a balloon payment of
$171,000 to pay off the loan.

In most cases, the borrower comes up with the funds for the
balloon payment by refinancing. (Refinancing means using the
funds from anew mortgage loan to pay off an existing mortgage.)

The term interest-only loan may be used in two different ways.
In the first of these, an interest-only loan is one that calls for
payments during the loan term that cover only the interest
accruing on the loan, without paying off any of the principal. The
entire principal amount—the amount originally borrowed—is
due at the end of the term. For example, in this sense, someone
who borrows $600,000 on an interest-only basis will make
monthly interest payments to the lender during the loan term;
at the end of the term, the borrower will be required to repay
the lender the entire $600,000 principal amount as a lump sum.

Fig. 10.2 Payments for a Fully Amortized Loan

EXAMPLE: $100,000 LoAN @ 6%, 30-YEAR TERM, MONTHLY PAYMENTS
PAYMENT | BEGINNING TOTAL INTEREST PRINCIPAL ENDING
NUMBER | BALANCE PAYMENT PORTION PORTION BALANCE

1 $100,000.00 $599.55 $500.00 $99.55 $99,900.45

2 $99,900.45 $599.55 $499.50 $100.05 $99,800.40

3 $99,800.40 $599.55 $499.00 $100.55 $99,699.85

4 $99,699.85 $599.55 $498.50 $101.05 $99,598.80

5 $99,598.80 $599.55 $497.99 $101.56 $99,497.24
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In the alternative usage, an interest-only loan is one that allows
the borrower to make interest-only payments for a specified
period at the beginning of the loan term. At the end of this
period, the borrower must begin making amortized payments
that will pay off all the principal, along with the additional
interest that accrues, by the end of the term. Though popular
for a few years, this type of loan led to many foreclosures and
is no longer widely available.

Loan-to-Value Ratios

Aloan-to-valueratio (LTV) expresses the relationship between
the loan amount and the value of the home being purchased. If
a buyer is purchasing a $100,000 home with an $80,000 loan
and a $20,000 downpayment, the loan-to-value ratio is 80%.
If the loan amount were $90,000 and the downpayment were
$10,000, the LTV would be 90%. The higher the LTV, the larger
the loan amount and the smaller the downpayment.

A loan with a low LTV is generally less risky than one with a
high LTV. The borrower’s investment in her home is greater, so
she’ll try harder to avoid defaulting on the loan and losing the
home. And if the borrower does default, the outstanding loan
balance is less, so it’s more likely that the lender will be able
to recoup the entire amount in a foreclosure sale.

Lenders use LT Vs to set maximum loan amounts. For example,
under the terms of a particular loan program, the maximum loan
amount might be 95% of the sales price or appraised value of
the property, whichever is less. The borrower would be required
to make a downpayment of at least 5%.

Secondary Financing

Sometimes a buyer may want to get two loans at the same time.
One of the loans is a primary loan for most of the purchase price,
and the other is generally used to pay part of the downpayment
or closing costs required for the first loan. The second loan is
referred to as secondary financing.

Secondary financing can come from a variety of sources. It may
come from the same lender who is making the primary loan, it
may come from a second institutional lender, it may come from
the seller, or it may come from a private third party.

A lender making a primary loan will usually place restrictions
on the type of secondary financing arrangement the borrower
may enter into. The borrower generally must be able to qualify
for the combined payment on the primary and secondary loans.
And in most cases the borrower must make at least a minimum
downpayment out of his own funds.

Loan Fees

Of course, lenders don’t loan money free of charge. For mortgage
loans, lenders not only charge borrowers interest on the principal,
they also charge points. The term “point” is short for “percentage
point.” A point is one percentage point (1%) of the loan amount.
For example, on a $100,000 loan, one point would be $1,000; six
points would be $6,000. Any lender charges that are a percentage
oftheloan amount may be referred to as points; the chiefexamples
are loan origination fees and discount points.
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Fig. 10.3 Basic Features Of Mortgage Loans

BAsic LOAN FEATURES
* REPAYMENT PERIOD
*  AMORTIZATION
*  LOAN-TO-VALUE RATIO
* SECONDARY FINANCING (IN SOME CASES)
* LOAN FEES
—  ORIGINATION FEE (NEARLY ALWAYS)
—  DISCOUNT POINTS (IN SOME CASES)
. INTEREST RATE: FIXED OR ADJUSTABLE

Origination Fees. Aloan origination fee covers administrative
coststhe lender incurs in processing a loan; itis sometimes called
a service fee, an administrative charge, or simply a loan fee.
An origination fee is charged in almost every residential loan
transaction, except for “no-fee” loans (which usually carry a
slightly higher interest rate over the entire loan term instead).
The buyer usually pays the origination fee.

Discount Points. Discount points are used to increase
the lender’s upfront yield, or profit, on the loan. By charging
discount points, the lender not only gets interest throughout
the loan term, it collects an additional sum of money up front,
when the loan is funded. As a result, the lender is willing to
“discount” the loan—that is, make the loan at a lower interest
rate than it would have without the discount points. In effect,
the borrower pays the lender a lump sum at closing to avoid
paying more interest later. A lower interest rate also translates
into a lower monthly payment.

Discount points are not charged in all loan transactions, but
they are quite common. The number of discount points charged
usually depends on how the loan’s interest rate compares to
market interest rates. Typically, alender that offers an especially
low rate charges more points to make up for it.

Fixed and Adjustable Interest Rates

A loan’s interest rate can be either fixed or adjustable. With a
fixed-rate loan, the interest rate charged on the loan remains
constant throughout the entire loan term. If a borrower obtains
a 30-year home loan with a 7% fixed interest rate, the interest
rate remains 7% for the whole 30-year period, no matter what
happens to market interest rates during that time. [f market rates
increase to 9%, or if they drop to 5%, the interest rate charged
on the loan will still be 7%.

Until the early 1980s, virtually all mortgage loans had fixed
interest rates. During the 1980s, however, market interest rates
rose dramatically and fluctuated constantly.

Suddenly, many borrowers could no longer afford a home
loan. And many lenders, unable to predict future interest rates,
became uncomfortable lending money for 30 years at a fixed
rate. The adjustable-rate mortgage (ARM) was introduced as
the solution to both problems.
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An ARM allows the lender to periodically adjust the loan’s
interest rate to reflect changes in market interest rates. The
lender’s ability to change the loan’s interest rate during the loan
term passes on the risk of interest rate increases to the borrower.
Because of this shift in risk, lenders are often willing to charge
a lower rate on ARMs. For example, if a borrower could get
a fixed-rate loan at 6%, he might be able to get an ARM at an
initial rate between 5% and 5.5%.

Of course, while a lower initial interest rate may make an
adjustable-rate loan attractive, the borrower is assuming the
risk that he’ll have to pay a significantly higher rate later on.
If market rates go up, the borrower’s interest rate and monthly
payment amount will also go up. On the other hand, there’s
also the possibility of a lower rate later on: if market rates
decrease, the borrower’s interest rate and monthly payment
will also decrease.

ARM Features. The features of an adjustable-rate loan
include the note rate, the index, the margin, the rate adjustment
period, and the payment adjustment period. There may also be
rate caps, a payment cap, a negative amortization cap, and a
conversion option.

Note Rate. The note rate is the ARM’s initial interest rate.
It’s commonly referred to as the note rate because it’s the rate
stated in the promissory note.

Index. An index is a widely published statistical report that is
considered a reliable indicator of changes in the cost of money.
Examples include the one-year Treasury securities index, the
Eleventh District cost of funds index, and the LIBOR index.

Margin. An ARM’s margin is the difference between the index
rate and the interest rate the lender charges the borrower. The
margin is how the lender earns a profit on the loan. A typical
margin is between two and three percentage points.

ExawmpLE: Suppose the currentindexrate is 2.5% and the
lender’s margin is 2%. 2.5% + 2% = 4.5%. The lender
charges the borrower 4.5% on the loan. The 2% margin
is the lender’s income from the loan.

Rate Adjustment Period. An ARM’s rate adjustment
period determines how often the lender has the right to adjust
theloan’s interest rate. The most common rate adjustment period
is one year. But the rate adjustment period may be every six
months, every three years, or some other time period. At the
end of each period, the lender checks the index. If the index rate
has increased, the lender can increase the borrower’s interest
rate. If the index rate has decreased, the lender must decrease
the borrower’s interest rate.

Some ARMs have a two-tiered rate adjustment structure.
They provide for a longer initial period before the first rate
adjustment, with more frequent rate adjustments after that. These
are sometimes called hybrid ARMs, because they are a cross
between adjustable-rate and fixed-rate mortgages.

ExampLE: The borrowers are financing their home with a
30-year ARM that has an initial rate adjustment period
of three years, with annual rate adjustments from then
on. The interest rate charged on theirloan won’t change
during the first three years of the repayment period, but
it will change each year after that.

The loan in the example would be called a 3/1 ARM. There are
also5/1 ARMs, 7/1 ARMs, and 10/1 ARMs. In each case, the first
number is the number of years in the initial rate adjustment period,
and the second number means that subsequent rate adjustments
will occur once a year. Some borrowers who choose these types
of loans intend to sell or refinance their home before the end
of the initial adjustment period. As a general rule, the longer
the initial adjustment period, the higher the initial interest rate.
However, the initial rate will still often be lower than the rate
for a comparable fixed-rate loan. As a result, some borrowers
choose hybrid ARMs because they intend to sell or refinance
their home before the end of the initial adjustment period.

Mortgage Payment Adjustment Period. An ARM’s
mortgage payment adjustment period determines when the
lender changes the amount of the borrower’s monthly payment
to reflect a change in the interest rate charged on the loan. For
most ARMs, the payment adjustment period coincides with the
interest rate adjustment period. In that case, when the lender
increases the interest rate on the loan, the payment amount
immediately goes up as well. And when the lender decreases the
loan’s interest rate, the payment amount immediately goes down.

Rate Caps. ARM borrowers may run the risk of “payment
shock.” Payment shock occurs when interest rates rise so
rapidly that an ARM borrower can no longer afford her monthly
mortgage payment. This could happen to an ARM borrower if
there is a sharp jump in market interest rates, or if market rates
keep rising steadily over an extended period.

To help borrowers avoid payment shock, lenders generally
include interest rate caps in their ARMs. A rate cap limits how
much the interest rate on the loan can go up, regardless of what
its index does; and limiting interest rate increases prevents the
monthly payment from increasing too much.

Fig. 10.4 Common Features of Adjustable-Rate
Mortgages

ARM FEATURES

* NOTE RATE: INITIAL INTEREST RATE

* INDEX: CHANGES IN ARM’S INTEREST RATE ARE
TIED TO INDEX

*  MARGIN: DIFFERENCE BETWEEN INDEX RATE AND
ARM RATE

* RATE ADJUSTMENT PERIOD: HOW OFTEN ARM
INTEREST RATE MAY CHANGE

* PAYMENT ADJUSTMENT PERIOD: HOW OFTEN
PAYMENT AMOUNT MAY CHANGE

* RATE CAPS: LIMIT RATE INCREASES (PER
ADJUSTMENT AND LIFE-OF-LOAN)

* PAYMENT CAP: DIRECTLY LIMITS INCREASES IN
MONTHLY PAYMENT AMOUNT

* NEGATIVE AMORTIZATION CAP: LIMITS HOW MUCH
INTEREST CAN BE ADDED TO PRINCIPAL BALANCE

* CONVERSION OPTION: ALLOWS BORROWER TO
CONVERT TO FIXED RATE

183



Washington Real Estate Practices

Many ARMs have two kinds of rate caps. One limits the amount
that the interest rate can increase in any one adjustment period.
The other limits the amount that the interest rate can increase
over the entire life of the loan. For example, rate caps might
be 2% per year and 6% over the life of the loan.

Payment Cap. A mortgage payment cap serves the same
purpose as arate cap: limiting how much the borrower’s monthly
mortgage payment can increase. A payment cap directly limits
how much the lender can raise the monthly mortgage payment,
regardless of what is happening to the mortgage interest rate.
For example, a payment cap might limit payment increases to
7.5% annually. However, a payment cap unaccompanied by a
rate cap may lead to negative amortization. We’ll discuss that
issue next.

Negative Amortization Cap. If an ARM has a payment cap
but no rate cap, payment increases don’t always keep up with
increases in the loan’s interest rate. The same thing can happen if
the payment adjustment period differs from the rate adjustment
period. As a result, the monthly payments don’t cover the full
amount of the interest that has accrued. So the lender adds the
unpaid interest to the loan’s principal balance. This is called
negative amortization. A loan’s principal balance ordinarily
declines steadily over the loan term, but negative amortization
makes the balance go up instead of down. The borrower can end
up owing the lender more money than the original loan amount.

MostARMs today are structured to prevent negative amortization
in the first place. In loans that aren’t, however, a negative
amortization cap limits the amount of unpaid interest that can be
added to the principal balance. A typical negative amortization
cap might limit the total amount a borrower can owe to 110% of
the original loan amount (although caps can go as high as 125%).

Conversion Option. An ARM may have a conversion option
that allows the borrower to convert it to a fixed-rate loan. Most
conversion options give the borrower a limited time in which
to convert. For example, the borrower may be able to convert
the ARM to a fixed-rate loan anytime between the first and fifth
year of the loan term. Conversion is usually considerably less
expensive than refinancing the loan.

ARM Checklist. Adjustable-rate loans are complicated.
Buyers should ask the lender:

*  What will my initial interest rate be?

* How often will my interest rate change? Is the first rate
adjustment period longer than later adjustment periods?

* How often will my payment change?

* Is there any limit to how much my interest rate can be
increased?

* Isthereany limitto how much my payment can be increased
at any one time?

» Is negative amortization a possibility with my loan?
+ Can my ARM be converted to a fixed-rate loan?
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Conventional Loans

Now let’s turn our attention to loan programs. Loans made
by institutional lenders (such as banks, savings and loans, or
mortgage companies) can be divided into two main categories:
conventional loans and government-sponsored loans. A
conventional loan is any institutional loan that is not insured
or guaranteed by a government agency. For example, a loan
that is made by a commercial bank and insured by a private
mortgage insurance company is a conventional loan. A loan
that is insured by the FHA (Federal Housing Administration)
or guaranteed by the VA (Department of Veterans Affairs) is
not a conventional loan. We’ll discuss conventional loans first,
and then look at FHA and VA loans.

Conventional Loans and
the Secondary Market

Lenders sometimes make conventional “portfolio” loans. A
portfolio loan is one that the lender plans on keeping in its
own portfolio of investments, as opposed to selling it on the
secondary market. With some limitations, portfolio loans can
be made according to the lender’s own underwriting standards.

However, lenders generally want to have the option of selling
their loans on the secondary market instead of keeping them
in portfolio. Conventional loans are much easier to sell if the
lender makes them inaccordance with the underwriting standards
and other rules set by the government-sponsored enterprises
that operate in the secondary market, Fannie Mae and Freddie
Mac. Loans that conform to the rules of Fannie Mae and/or
Freddie Mac are called conforming loans; by contrast, loans
that don’t meet Fannie Mae or Freddie Mac’s standards are
nonconforming loans.

Because the standards of Fannie Mae and Freddie Mac have
been very influential, our discussion of conventional loans is
primarily based on their rules.

Characteristics of Conventional Loans

A conventional loan’s characteristics are determined by rules
concerning loan amounts, loan-to-value ratios, private mortgage
insurance, risk-based loan fees, secondary financing, prepayment
penalties, and assumption.

Conventional Loan Amounts. In order for a loan to be
eligible for purchase by Fannie Mae or Freddie Mac, the loan
amount must not exceed the applicable conforming loan limit.
Conforming loan limits for dwellings with one, two, three, or
four units are set by the Federal Housing Finance Agency (the
agency that oversees the secondary market entities) based on
median housing prices nationwide. The limits may be adjusted
annually to reflect changes in median prices.

For 2023, the conforming loan limit for single-family homes and
other one-unit dwellings in most parts of the country is $726,200.
Inhigh-costareas—areas where housing is more expensive—there
are higher limits based on area median housing prices, up to a
maximum of $1,089,300.
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Although they’re generally ineligible for sale to Fannie Mae and
Freddie Mac, conventional loans that exceed the conforming
loan limits are also available in many areas. For these larger
loans, sometimes called jumbo loans, lenders generally apply
stricter underwriting standards. Depending on market conditions,
interest rates and fees on jumbo loans may be lower or higher
than rates and fees for conforming conventional loans.

Conventional LTVs. A mortgage loan for 80% of the
property’s sales price or appraised value is generally regarded
as avery safe investment for the lender. The 20% downpayment
gives the borrower a substantial incentive to avoid default, and
if foreclosure becomes necessary, the lender is likely to recover
the full amount owed.

Traditionally, 80% was the standard loan-to-value ratio for
conventional loans. That started changing in the 1980s. More
and more lenders became comfortable making conventional
loans with higher LTVs. By the late 1990s, high-LTV loans
had become more common than 80% loans. Lenders routinely
made conventional loans with LTVs up to 95%, requiring only
a 5% downpayment.

By the 2000s, some lenders were even making 100% conven-
tional loans, allowing the borrowers to put no money down. In
2007 and 2008, when home values began dropping around the
country, many high-LTV borrowers who had started out with
little or no equity soon ended up with “negative equity.” In other
words, they owed their lenders more than their homes were
worth. Ifborrowers in that situation could no longer afford to pay
their mortgage, they often lost their homes to foreclosure, and
their lenders often incurred serious losses. As we discussed in
the previous chapter, a nationwide foreclosure crisis developed.
Because of the crisis, conventional loans with LTVs over 95%
are less common than they used to be; lenders tend to offer
them through special programs. (See the discussion of low-
downpayment programs later in this chapter.)

Conventional loans with loan-to-value ratios up to 95% are
widely available. Applicants for conventional loans with LTV
over 90% typically must meet stricter qualifying standards than
they’d have to for a lower-LTV loan, and they can expect to
pay a higher interest rate and higher loan fees. Some lenders
also require these loans to have a fixed interest rate, because
the unpredictability of changes in the interest rate and monthly
payment amount of an adjustable-rate mortgage makes default
more likely with an ARM than with a fixed-rate loan.

Private Mortgage Insurance. With a conventional loan,
if the downpayment is less than 20% of the property’s value,
the lender requires the borrower to purchase private mortgage
insurance (PMI). The mortgage insurance protects the lender
against the extra risk that a higher loan-to-value ratio represents.
Fannie Mae and Freddie Mac both require PMI on all conventional
loans they purchase that have loan-to-value ratios over 80%.

With PMI, the mortgage insurance company insures the lender
against some or alllosses that might result if the borrower
defaults on the loan. The mortgage insurance covers only the
upper portion of the loan amount—for example, it might cover
the upper 25%. In this way, the insurance company assumes
only part of the risk of loss rather than the entire risk.

If the borrower defaults on a loan covered by PMI, the lender
has two options. The lender can foreclose on the property, and
if the foreclosure sale results in a loss, file a claim with the
insurance company to cover the loss, up to the policy amount.
Or the lender can simply relinquish the property to the insurer
and make a claim for actual losses up to the policy amount.
Most lenders choose the first option.

Premiums. The premiums for private mortgage insurance
can be paid by the lender or another party, but they are usually
paid by the borrower. (As in the example above, the lender
requires the borrower to purchase the insurance as a condition
of making the loan.) Mortgage insurers offer various payment
plans, such as:

+ a flat monthly premium amount added to the monthly
mortgage payment;

* an initial premium paid at closing, plus annual renewal
premiums; or

* aone-time premium paid at closing or financed along with
the loan amount.

Cancellation of PMI. If all goes well, the borrower will
gradually pay off the principal. And unless the property
depreciates in value, as the principal balance goes down, the
loan-to-value ratio will decrease. Eventually the mortgage
insurance should no longer be necessary.

A federal law called the Homeowners Protection Act requires
lenders to cancel a conventional loan’s PMI and refund any
unearned premium to the borrower once certain conditions are met.

Here are the basic rules for standard loans covered by PMI
(different rules apply to loans classified as high-risk and outside
standard guidelines):

* The lender must automatically cancel the PMI when the
loan’s principal balance is scheduled to reach 78% of the
home’s original value, unless the borrower is delinquent
on the payments.

» Theborrower may send the lender a written request to cancel
the PMI earlier, when the principal balance is scheduled to
reach 80% ofthe original value. The request must be granted
if the borrower’s payment history is good, the value of the
home has not decreased, and the borrower has not taken
out any other loans on the home.

The Homeowners Protection Act requires lenders to send all
borrowers with private mortgage insurance an annual notice
concerning their PMI cancellation rights.

Risk-based Loan Fees. Conventional borrowers are nearly
always expected to pay an origination fee, and they may also
agree to pay discount points. In addition, if their loan is going to
be sold to Fannie Mae or Freddie Mac, the lender will probably
charge one or more loan-level price adjustments (LLPAs).
Loan-level price adjustments shift some of the risk (that is, the
cost) of mortgage default to the borrower. As a general rule,
the riskier the loan, the more the borrower is required to pay in
LLPAs. The lender then passes this cost along to the borrower,
though usually in the form of a slightly higher interest rate on
the loan, rather than a one-time fee paid at closing.
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Fig. 10.5 Features of Conventional Loans

CONVENTIONAL LOAN FEATURES

¢ LOAN-TO-VALUE RATIOS UP TO 95% GENERALLY
AVAILABLE

¢ PRIVATE MORTGAGE INSURANCE REQUIRED IF LTV IS
OVER 80%

* BORROWERS MAY BE REQUIRED TO PAY RISK-BASED
LOAN FEES (LOAN-LEVEL PRICE ADJUSTMENTS)

* SECONDARY FINANCING ALLOWED IF CERTAIN RULES
ARE MET

*  PREPAYMENT PENALTIES NOT STANDARD

*  ASSUMPTION: LENDER’S PERMISSION USUALLY
REQUIRED

Nearly all loans sold to the secondary market entities are subject
to an LLPA. The amount of the LLPA varies depending on the
borrower’s credit score and the loan-to-value ratio; the riskier
the loan, the larger the LLPA. For instance, a borrower with
a credit score of 660 and a 90% loan-to-value ratio might be
required to pay an LLPA of 1.75% of the loan amount, while
a borrower with a credit score of 760 and an 80% loan might
be charged 0.65%.

There are also LLPAs for certain types of transactions that
involve more risk, such as investor loans, loans with secondary
financing, and interest-only loans. One or more of these LLPAs
may be charged in addition to the one that’s based on the credit
score and loan-to-value ratio.

Secondary Financing and Conventional Loans.
Secondary financing can be used in conjunction with
conventional loans, but most lenders require a series of rules
to be met. These rules are designed to keep the borrower from
overextending himself, thus reducing the risk that he will default
on the primary loan.

For example, a second loan generally isn’t allowed to have a
repayment period of less than five years. This prevents the second
lender from requiring the borrower to make a balloon payment
in the first five years of the loan term, when the risk of default
on the primary loan is the greatest. If your buyer is interested
in secondary financing, he should check with the lender to see
what types of secondary financing arrangements are acceptable.

Prepayment Penalties. Some mortgage loan agreements
allow the lender to charge the borrower a prepayment penalty
if the borrower pays off all of the principal, or a substantial
portion of it, before it is due. A prepayment penalty is not
considered astandard provision inaconventional loan. However,
some lenders offer reduced loan fees or a lower interest rate in
exchange for including a prepayment penalty provision in the
loan agreement. While this can be a reasonable arrangement,
the borrower should carefully consider the consequences before
agreeing to a prepayment penalty.
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Lenders usually charge a prepayment penalty only if the loan is
prepaid during the first few years of the loan term. The borrower
should find outhow many years the prepayment penalty provision
will be in effect. She also needs to ask under what circumstances
the penalty will be charged. Will she have to pay the penalty
if the loan is paid off early because she has sold the property,
or only if she refinances? And how much will the penalty be?
Imposing a heavy prepayment penalty with unreasonable terms
is a predatory lending practice.

Federal law limits prepayment penalties on loans secured by
dwellings with up to fourunits. In adjustable-rate mortgages and
loans with very high rates and fees, prepayment penalties are
prohibited. For other loans secured by a dwelling, a prepayment
penalty can be charged only during the first three years of the
loan term, and the amount of the penalty is limited.

Assumption. A conventional loan usually includes a due-
on-sale clause (alienation clause), which means the loan can
be assumed only with the lender’s permission. The lender will
evaluate the new buyers to make sure they are creditworthy.
The buyers will be expected to pay an assumption fee.

Thelender may alsoraise the interest rate on a conventional loan.
(The rate isn’t increased when an FHA or VA loan is assumed.)
Raising the interest rate largely defeats the purpose of assuming
a loan, so assumption of conventional loans is fairly rare.

Underwriting Conventional Loans

Now let’s look at the underwriting guidelines Fannie Mae and
Freddie Mac require lenders to follow in qualifying a buyer for
a conforming conventional loan. Keep in mind that strength
in one component of a loan application may compensate for
weakness in another. For example, a very high credit score could
help make up for income ratios or reserves that barely meet the
standards the lender is applying.

Credit Scores. Both Fannie Mae and Freddie Mac expect
lenders to use applicants’ credit scores as akey tool in evaluating
creditworthiness. In addition, as explained earlier, credit scores
are used in determining the risk-based loan fees (loan-level price
adjustments) that borrowers will be charged.

Fannie Mae and Freddie Mac generally don’t buy loans made
to borrowers with credit scores below 620, and some of their
programs require higher scores than that. If a borrower’s credit
score is at the lower end of the acceptable range, the loan will
generally have a higher LLPA than a borrower with a better
credit score would be charged.

Income Ratios. As with any type of loan, the first step in
the income analysis for a conventional loan is calculating the
applicant’s stable monthly income. (See Chapter 9.) The next
step is measuring the adequacy of the stable monthly income
using income ratios. Both Fannie Mae and Freddie Mac require
lenders to use the firstratio we’ll discuss: the debt to incomeratio.



Financing Programs

Fig. 10.6 Underwriting Conventional Loans

CONVENTIONAL UNDERWRITING

CREDIT SCORE AND LTV MAY BE TREATED AS
PRIMARY RISK FACTORS TO DETERMINE LEVEL OF
REVIEW, WITH OTHER ASPECTS OF APPLICATION AS
CONTRIBUTORY RISK FACTORS

UNDERWRITER EVALUATES OVERALL RISK

INCOME RATIOS

—  BENCHMARK DEBT TO INCOME RATIO: 36%

—  BENCHMARK HOUSING EXPENSE TO INCOME
RATIO: 28%

—  HIGHER RATIOS ALLOWED WITH COMPENSAT-
ING FACTORS

RESERVES TO COVER AT LEAST TWO MONTHS OF
MORTGAGE PAYMENTS ARE DESIRABLE BUT NOT
NECESSARILY REQUIRED

GIFT FUNDS ALLOWED, BUT LIMITED IF LOAN HAS A
HIGH LTV

The debt to income ratio measures the relationship between the
loan applicant’s monthly income and his total monthly debt.
The total monthly debt is made up of the proposed housing
expense (which includes PITT: principal, interest, property taxes,
hazard insurance, and any mortgage insurance or homeowners
association dues), plus any other recurring liabilities. These
other recurring liabilities fall into three categories:

installment debts (which have a definite beginning and
ending date and fixed monthly payments);

revolving debts (such as credit card payments); and

other obligations (such as child support or spousal
maintenance).

Note that an installment debt usually counts as part of the
applicant’s monthly obligations only if there are more than ten
payments remaining.

ExampLeE: George has applied for a conventional loan.
Among other debts, he has a student loan that requires
payments of $108 per month. However, he only has
to make ten more payments to pay off the loan. As a
result, the $108 payment won’t be included in George’s
total monthly debt.

That rule also applies to child support or spousal maintenance
(alimony): if the required payments will end in ten months or
less, they don’t count as part of the loan applicant’s monthly
obligations.

There is an exception to the ten-payment rule, however. Even
if there are no more than ten payments remaining on a debt, if
the payment amount is large enough to potentially interfere with
the borrower’s ability to pay the mortgage, then the debt should
be counted in calculating the debt to income ratio.

The standard or benchmark debt to income ratio for conventional
loans is 36%. In other words, a loan applicant’s income is
generally considered adequate for a conventional loan if the
total monthly debt is not more than 36% of the applicant’s
stable monthly income (although this ratio can go much higher,
as we’ll explain next).

ExampLe: The Browns’ stable monthly income is
$4,800. Their monthly debts include a $40 minimum
payment on a credit card, a $250 car loan payment,
and a $150 personal loan payment.

To estimate how large a mortgage payment the Browns
might qualify for if they apply for a conventional loan,
first multiply $4,800 by 36%. $4,800 x .36 = $1,728.
The benchmark 36% debt to income ratio would allow
them to have up to $1,728 in monthly obligations,
including their housing expense.

Now subtract the Browns’ monthly payments on their
debts fromthatfigure: $1,728 —$40 charge card payment
—$250 carloan payment—$150 personal loan payment
=$1,288. So $1,288 is the maximum monthly housing
expense the Browns could afford under the 36% debt
to income ratio guideline.

Freddie Mac guidelines (although not Fannie Mae guidelines)
also call forlenders to considera second ratio: the loan applicant’s
housing expense to income ratio. The proposed housing expense
generally should not exceed 28% of the applicant’s stable
monthly income.

ExampLE: Let’s go back to the Browns’ situation. Their
stable monthly income is $4,800. To apply the housing
expense toincome ratio, simply multiply $4,800 by 28%,
or.28.$4,800 x .28=$1,344. S0 $1,344 is the maximum
housing expense the Browns could afford underthe 28%
housing expense to income ratio guideline.

The maximum housing expense figure arrived at with the debt to
income ratio is compared to the one arrived at with the housing
expense to income ratio, and the smaller of the two figures is
treated as the maximum allowable housing expense. In our
example, the Browns’ maximum housing expense would be
$1,288 (the figure indicated by the debt to income ratio) rather
than $1,344.

Fannie Mae and Freddie Mac consider their income ratios to be
benchmarks or guidelines rather than rigid limits. They may be
willing to purchase a loan even though the borrower’s debt to
income ratio exceeds 36%, as long as there are compensating
factors that justify making the loan in spite of the higher
income ratio. For example, one or more of the following factors
(especially either of the first two) might offset the extra risk:

a large downpayment;

substantial net worth;

demonstrated ability to incur few debts and accumulate

savings;

ability to devote extra income to housing expenses;
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* education, jobtraining, oremployment history that indicates
strong potential for increased earnings; or

» significant energy-efficient features in the home being
purchased.

On the other hand, when a proposed loan would involve other
factors that represent increased rather than decreased risk, then
a debt to income ratio over 36% is generally unacceptable. For
example, many lenders would be unwilling to accept a high
debt to income ratio for a loan with a loan-to-value ratio over
90% or for an adjustable-rate loan.

In a case where compensating factors make a debt to income
ratio over 36% acceptable, how much higher than the benchmark
can the ratio be? In some cases a borrower with a debt to
income ratio as high as 45% or even 50% might still qualify
for a conforming conventional loan.

Reserves. Conventional loan applicants generally should have
the equivalent of at least two months of mortgage payments in
reserve after making the downpayment and paying all closing
costs. That’s not necessarily treated as a strict requirement, but
less than that in reserve will weaken an application, and more
will strengthen it. Some lenders do require at least two months
of reserves, and some require even more for riskier loans. For
example, a lender might require three months of reserves for
a 95% loan on a principal residence, or six months of reserves
for an investor loan. The reserves must be cash or liquid assets
that could easily be converted to cash if necessary (for example,
the cash value of a life insurance policy, or the vested portion
of a retirement account).

Gift Funds. Lenders also apply a number of rules regarding
the use of gift funds to close a transaction financed with a
conventional loan. The donor usually must be someone who
has a particular connection with the borrower—for example, a
family member, fiancé, or employer. A nonprofit organization
or a municipality may also be an acceptable donor. The donor
is usually required to sign a gift letter to confirm that the funds
are a gift and not a loan. For a high-LTV loan, the borrower
could be required to make a downpayment of at least 5% out
of her own funds.

Making Conventional Loans
More Affordable

Sometimes a buyer can’t qualify for a standard fixed-rate
loan and wouldn’t be comfortable with an adjustable-rate
loan. There are quite a few other options that can make a
conventional loan more affordable. These include buydowns;
low-downpayment programs; programs targeted at first-time
buyers, public employees, low-income borrowers, or low-
income neighborhoods; and loans with lower initial payments.

Buydown Plans. One of the easiest ways to make a loan less
expensive is with abuydown. Abuydown lowers the borrower’s
monthly payment and can make it easier to qualify for the loan.
When the loan is made, the seller or a third party pays the lender
alump sum thatis used to reduce the borrower’s payments either
early in the loan term or throughout the loan term.
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A buydown has the same effect as discount points (mentioned
earlier in the chapter). The lump sum payment at closing
increases the lender’s upfront yield on the loan, and in return
the lender charges a lower interest rate, which lowers the
amount of the borrower’s monthly mortgage payment. But
a buydown is typically proposed to the lender by the parties;
unlike ordinary discount points, it’s not a component of the
lender’s initial rate quote.

Note that when a seller agrees to pay for a buydown, he doesn’t
have to come up with cash to do so. The amount of the buydown
is simply deducted from the seller’s net proceeds at closing and
transferred to the lender. As you might expect, buydowns are
especially popular when market interest rates are high.

Abuydown can be permanent or temporary. With a permanent
buydown, the borrower pays the lower interest rate (and a lower
monthly payment) for the entire loan term. With a temporary
buydown, the interest rate and the monthly payment are reduced
only during the first years of the loan term.

Permanent buydowns. If a borrower’s interest rate is bought
down permanently, the buydown reduces the note rate, which
is the interest rate stated in the promissory note. The cost of
a permanent buydown depends on how much the interest rate
is reduced; the greater the rate reduction, the higher the cost.

ExampLE: Bowen needs to borrow $150,000 to buy
Sanderson’s property. The lender quoted a 10%
interest rate, and Bowen can'’t quite qualify for the loan
at that rate. Sanderson offers to buy down Bowen’s
interest rate by 1% to help her qualify for the loan.

Based on market conditions, the lender estimates
it will take about six points to increase the yield
on a 30-year loan by 1%. So the lender agrees to
make the buydown for six points, or 6% of the loan
amount. To determine how much the buydown will
cost Sanderson, multiply the loan amount by 6%.
$150,000 x .06 = $9,000. At closing, the lender will
withhold approximately $9,000 from the loan funds,
reducing Sanderson’s proceeds from the sale.

The 1% buydown will reduce Bowen’s mortgage
payment by more than $100 per month, enabling her
to qualify for the loan. The lender will charge Bowen
9% interest instead of 10% throughout the 30-year
loan term, which will save Bowen nearly $39,400
over the life of the loan. In that way, the buydown is
of much greater value to Bowen than simply reducing
the purchase price by $9,000 (although a lower
purchase price might have meant a somewhat smaller
downpayment).

As the example indicates, the cost of a buydown is affected
by market conditions, including market interest rates and the
average time loans are outstanding before they are paid off. The
amount that the lender will actually charge should be confirmed
before the parties sign an agreement.
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Temporary buydowns. A temporary buydown reduces
the buyer’s monthly payment in the early years of the loan.
Temporary buydowns appeal to buyers who believe they can
grow into a larger payment but need time to get established.
They also cost sellers less than permanent buydowns.

There are two types of temporary buydown plans: level payment
and graduated payment. Alevel payment plan calls for an interest
reduction that stays the same throughout the buydown period.
For example, a seller might buy a buyer’s interest rate down
by 2% for two years. The buyer would pay the lower interest
rate during the first two years, and then the lender would begin
charging the note rate at the start of the third year.

With a graduated payment plan, the interest rate reduction
changes at set points during the buydown period. For example,
one graduated payment plan is the 3-2-1 buydown. It calls for a
3% reduction in the interest rate during the first year, 2% during
the second year, and 1% during the third year. The lender begins
charging the note rate in the fourth year. This gives the buyer
the chance to get used to higher payments gradually.

With a temporary buydown, because the buyer will eventually
have to afford a larger payment based on the full note rate, the
lender generally uses the note rate rather than the buydown rate
to qualify the buyer. (Special rules may apply to adjustable-
rate loans.)

Limits on Buydowns and Other Contributions. Fannie
Mae and Freddie Mac limit the financial contributions a buyer
may accept from the seller or another interested party, such as
the builder or a real estate agent involved in the transaction.
The limit is typically 3% or 6% of the property’s sales price or
appraised value, whichever is less, depending on the loan-to-
valueratio. This limitapplies to buydowns, to payment of closing
costs ordinarily paid by the buyer, and to similar contributions.
Any contributions over the limit must be subtracted from the
purchase price before the LTV is calculated, reducing the buyer’s
loan amount and potentially jeopardizing the sale.

Low-Downpayment Programs. For many potential home
buyers, especially first-time buyers, coming up with enough
cash is the biggest challenge in buying a home. They have
a steady, reliable income, but they don’t have the savings to
cover the downpayment, closing costs, and reserves required
for a standard conventional loan. Even the 5% downpayment
required for a 95% loan may be beyond their means. Buyers
in this situation may want to consider special programs that
have reduced cash requirements and allow them to draw on
alternative sources for the cash they need.

The details of these programs vary. But, for example, it’s possible
to obtain a loan with a 97% LTV, with a 3% downpayment
coming from the borrower or from gifts or grants.

Some of these programs don’t require the borrower to have
any reserves after closing. Others require only one month’s
mortgage payment in reserve.

Targeted Programs. Although some conventional low-
downpayment programs are open to any prospective home
buyer, many are targeted at low- and moderate-income buyers.

As a general rule, a buyer can qualify for one of these targeted
programs if his stable monthly income does not exceed the
median income in the metropolitan area in question. (An
increased income limit applies in a high-cost area such as
Seattle.) To make it even easier for low- and moderate-income
buyers to get a mortgage, these programs may allow a debt to
incomeratio of 38% or even 40% without compensating factors,
and may have no maximum housing expense to income ratio.

To encourage neighborhoodrevitalization, the targeted programs
often waive their income limits for buyers who are purchasing
homes in low-income or rundown neighborhoods. Thus, abuyer
whose income is well above the area median could still qualify
for a targeted low-downpayment program if she’s buying a
home in a neighborhood that meets the program’s standards.

Other conventional low-downpayment programs are offered to
groups such as teachers, police officers, and firefighters. These
programs encourage public employees to live in the communities
where they work. Special programs for first-time buyers are
generally meant to stimulate the housing market.

Loans With Lower Initial Payments. Some borrowers
have adequate funds foradownpayment, but don’t have enough
income to qualify for a loan with high monthly payments. If
these borrowers expect their income to increase steadily (for
example, perhaps they’re young adults just starting out on their
careers), so that they’ll be able to grow into larger payments
later on, they might be able to afford a more expensive home
by getting a loan with lower initial payments.

We’ve already discussed some types of loans that fall into
this category. The most common type is the hybrid ARM, an
adjustable-rate mortgage with a two-tiered rate adjustment
schedule, such as a 5/1 ARM: the interest rate and payment
amount start out lower than the rate and payment for a fixed-
rate loan, and they don’t change during the first five years; the
lender makes annual adjustments after that.

Fig. 10.7 Making Conventional Loans More Affordable

CONVENTIONAL AFFORDABILITY PLANS AND
PROGRAMS

. BUYDOWNS: PERMANENT OR TEMPORARY

. LOW-DOWNPAYMENT PROGRAMS

—  TYPICALLY ALLOW LTVS UP TO 97%

— BORROWER MAY USE SOME FUNDS FROM
ALTERNATIVE SOURCES

— TARGETED PROGRAMS: PUBLIC EMPLOYEES,
FIRST-TIME BUYERS, LOW- OR MODERATE-
INCOME BUYERS, OR LOW-INCOME NEIGHBOR-
HOODS

* LOW INITIAL PAYMENT PROGRAMS
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Another option (also discussed earlier) is the type of interest-
only loan where the borrower pays only interest on the loan
balance during the early years of the loan term, and later must
start making amortized payments that will pay off the balance by
the end of the term. This switch will cause the monthly payments
to rise considerably. Interest-only loans fell into disfavor as a
result of the foreclosure crisis. Hybrid ARMs satisfy most of
the demand today for loans with low initial payments.

Government-Sponsored
Loan Programs

Now let’s turn to government-sponsored mortgage loan
programs. The two major programs established by the federal
government are the FHA-insured loan program and the VA-
guaranteed loan program. We’ll look at each of these in turn.
(Another federal program, administered by the U.S. Department
of Agriculture’s Rural Housing Service, offers additional
financing possibilities for low-income buyers in many rural
areas; these are often called USDA loans.)

FHA-insured Loans

The federal government created the Federal Housing
Administration (FHA) in 1934, during the Great Depression,
to help people with low and moderate incomes buy homes. For
much of the twentieth century, the FHA-insured loan program
was the main source of low-downpayment mortgage loans for
U.S. home buyers.

The FHAisanagency within the U.S. Department of Housing and
Urban Development. The FHA does not make loans; it insures
loans made by banks and other institutional lenders. In effect,
the FHA is a giant mortgage insurance agency. Its insurance
program, the Mutual Mortgage Insurance Plan, is funded with
premiums paid by FHA borrowers. If a lender that makes an
FHA-insured loan suffers a loss because the borrower defaults,
the FHA will compensate the lender for its loss.

In exchange for insuring a loan, the FHA regulates most of the
loan’s terms and conditions. The FHA has various programs for
specific types of mortgage loans, such as home rehabilitation
loans and energy efficiency loans. But the central program for
single-family home purchase loans is the 203(b) program. The
rules we’ll be discussing here apply to loans made through the
203(b) program.

Characteristics of FHA Loans. Here are some of the key
characteristics of FHA loans:

e Although FHA programs are intended to help home buyers
with low or moderate incomes, there are no maximum income
limits. (Instead, the maximum loan amount rules ensure that
FHA loans can generally only be used to purchase relatively
modest homes.)

* AnFHAloanrequires acomparatively small downpayment,
and the loan fees and other charges may be lower than they
would be for a typical conventional loan. Overall, an FHA
borrower may need significantly less cash for closing.
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+ FHA loan amounts can’t exceed specified maximums that
are based on median housing prices. In some areas, the
FHA maximum loan amounts are considerably lower than
the maximums for conforming conventional loans.

* The qualifying standards for an FHA loan are not as strict
as those for a standard conventional loan.

* The property purchased with an FHA loan may have up to
four dwelling units, as long as the borrower occupies one
unit as her primary residence. The FHA does not insure
loans made to investors, as opposed to owner-occupants.

» If there are any other mortgage liens against the property,
the FHA loan must have first lien position.

* Theinterestrate on an FHA loan may be fixed or adjustable.

* Most FHA loans have 30-year terms, although 15-year
loans are also available. (However, if the interest rate is
adjustable, the term must be 30 years.)

* Inaddition to an origination fee, an FHA borrower may be
charged discount points, which can be paid by either the
borrower or the property seller.

* Mortgage insurance is required on all FHA loans.

» FHA loans never call for a prepayment penalty; they can
be paid off at any time with no penalty.

FHA Loan Amounts. The loan amount for a transaction
financed with an FHA loan can’t exceed the local limit that
applies in the area where the property is located. Local limits are
based on median housing prices and tied to the conforming loan
limits for conventional loans. They may be adjusted annually.

For 2023, the FHA maximum loan amount for single-family
homes and other one-unit dwellings is generally $472,030, but
it can be as much as $1,089,300 in high-cost areas.

Loan-to-Value Ratios. The loan amount for a particular
transaction is determined not just by the FHA loan ceiling for
the local area, but also by the FHA’s rules concerning loan-to-
value ratios.

The maximum loan-to-value ratio for an FHA loan depends on
the borrower’s credit score. Ifthe borrower’s credit score is 580
or above, the maximum LTV is 96.5%. If his score is 500 to
579, the maximum LTV is 90%. Someone with a score below
500 isn’t eligible for an FHA loan.

Minimum Cash Investment. The difference between the
maximum loan amount and the appraised value or sales price
(whichever is less) is called the borrower’s minimum cash
investment.

In effect, the minimum cash investment is the required
downpayment for an FHA loan. In a transaction with maximum
financing (a 96.5% LTV), the borrower must make a minimum
cash investment of 3.5%. Closing costs, discount points, and
prepaid expenses (interim interest on the loan and impounds
for taxes and insurance) don’t count toward the minimum cash
investment.

FHA Insurance Premiums. The mortgage insurance
premiums for FHA loans are called the MIP. Usually, an FHA
borrower pays both a one-time premium and annual premiums.
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Upfront Premium. The one-time premium is called the
upfront MIP. Either the borrower or the seller can pay the
upfront premium in cash at closing. The borrower also has the
option of financing the upfront premium over the loan term.
When the upfront premium is financed, it’s simply added to
the base loan amount (the amount determined by the maximum
loan amount and minimum cash investmentrules). The monthly
payments are then set to pay off the total amount financed by the
end of the loan term. When the upfront premium is financed in
this way, the total loan amount (the base loan amount plus the
upfront premium) can’t exceed 100% of the property’s appraised
value. Currently, the upfront premium for FHA purchase loans
is 1.75% of the loan amount.

Annual Premium. In addition to the upfront MIP, an annual
premium is also required for most FHA loans. The annual
premium ranges from about 0.5% to 0.75% of the loan balance,
depending on the principal balance, loan term, and loan-to-value
ratio. The annual premium is paid in monthly installments: one-
twelfth of the annual premium is added to each monthly payment.

If the original LTV is over 90%, the annual MIP must be paid
for the entire loan term. If the original LTV is 90% or less, the
annual MIP gets canceled after 11 years. (The mortgage insurance
remains in effect throughout the life of the loan, however.)

Seller Contributions. As you’ve seen, to make the home
more affordable, sometimes a seller agrees to buy down the
buyer’s interest rate. Or the seller might help pay all or part
of the buyer’s closing costs. When the sale is financed with
an FHA loan, contributions from the seller—or from another
interested party, such as a real estate agent—may not exceed
6% of the sales price or the appraised value, whichever is less.
Any amount over that limit must be subtracted from the sales
price before applying the loan-to-value ratio and calculating
the minimum cash investment.

Secondary Financing. Secondary financing is allowed in
conjunction with FHA loans. In fact, the amount of the first and
second mortgages added together can exceed the FHA’slocal loan
ceiling, so in some cases secondary financing makes it possible
to buy a more expensive house. As a general rule, however, the
combined loan-to-value ratio can’t exceed the FHA’s maximum
allowable LTV. That means secondary financing ordinarily can’t
beused for the minimum cash investment. (There are exceptions
to this rule when the secondary financing is provided by a family
member, a nonprofit, or a governmental agency.)

A number of other restrictions apply to secondary financing
supplementing an FHA loan. For example, the second loan can’t
require aballoon payment within a certain number of years after
closing, and it can’t have a prepayment penalty.

Underwriting FHA Loans. Qualifying a buyer for an
FHA loan involves essentially the same steps as conventional
qualifying: the lenderanalyzes the applicant’s income, net worth,
and credit reputation. However, it’s important to note that the
FHA'’s underwriting standards are not as strict as the standards
used for conventional loans. The less stringent FHA standards
make it easier for low- and moderate-income home buyers to
qualify for a mortgage.

Income ratios. The FHA’s term for stable monthly income is
effective income. An FHA loan applicant’s effective income is
his monthly gross income from all sources that can be expected
to continue for the first three years of the loan term.

Tworatios are applied to evaluate the adequacy of the applicant’s
effective income. These are the fixed payment to income ratio
(which is the same concept as the “debt to income ratio” in the
conventional loan context) and the housing expense to income
ratio. As a general rule, an FHA loan applicant’s fixed payment
toincomeratio may notexceed 43%. In addition, the applicant’s
housing expense to income ratio may not exceed 31%. The
applicant must qualify under both ratios.

The fixed payment to income ratio takes into account the proposed
monthly housing expense plus all recurring monthly charges.
The housing expense includes principal and interest (based on
the total amount financed), property taxes, hazard insurance,
one-twelfth of the annual premium for the FHA mortgage
insurance, and any dues owed to a homeowners association.
Recurring monthly charges include the monthly payments on any
debt with ten or more payments remaining. Alimony and child
support payments, installment debt payments, and payments
on revolving credit accounts are all counted.

ExawpLe: Miriam is applying for an FHA loan. She
has a reliable monthly salary of $2,750. She also
receives $740 a month in Social Security payments
for her young children, which began when their father
died three years ago. Miriam’s effective income totals
$3,490 a month. She pays the following monthly
recurring charges: a $235 car payment, a $50
minimum MasterCard payment, and a $125 personal
loan payment.

To get a general idea of how large a house payment
Miriam can qualify for with FHA financing, use the
FHA's two income ratios. First multiply her effective
income by 43% to see how much she can spend per
month on her total monthly obligations. $3,490 x .43 =
$1,501. Then subtract her recurring monthly charges
from her maximum monthly obligations. $1,501 —
$235 car payment — $50 MasterCard payment — $125
personal loan payment = $1,091. Miriam could qualify
for a $1,091 monthly housing expense under the debt
to income ratio.

Next, apply the housing expense to income ratio by
multiplying Miriam’s effective income by 31%. $3,490 x
.31=%1,082. So $1,082is the maximum monthly housing
expense Miriam could qualify for under this ratio. Since
Miriam must qualify under both ratios, $1,082 is her
maximum monthly housing expense for an FHA loan.
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If an FHA loan applicant’s income ratios exceed the 43%
and 31% limits, the application will be subject to manual
underwriting. The underwriter can still approve the loan if
the applicant has a credit score of at least 580 and there are
compensating factors that will reduce the risk of default. For
example, if the applicant will have at least three months of
mortgage payments in reserve after closing, the underwriter
might approve the loan even though the applicant has a 47%
fixed payment to income ratio and a 37% housing expense to
income ratio.

Atemporary buydown can be used with an FHA loan, as long as
the loan has a fixed interest rate. However, the FHA underwriter
will use the note rate to qualify the borrower. So even if the
interest rate on the loan were bought down from 6% to 5% for
the first two years of the loan term, the buyer would still be
required to qualify for the loan at 6%, the note rate.

Funds for closing. At closing, an FHA borrower must have
enough cash to cover the minimum cash investment, discount
points, prepaid expenses, and other out-of-pocket expenses.
Ordinarily, no reserves are required. The borrower may use gift
funds to help close the transaction. The donor of the gift funds
must be the borrower’s employer or labor union, a close relative,
a close friend with a clearly defined interest in the borrower, a
charitable organization, or a government agency.

An FHA borrower also has other options for coming up with
the necessary funds. As we discussed earlier, a close family
member may provide secondary financing to cover the minimum
cash investment and other funds needed for closing. This loan
may be secured by a second mortgage on the property being
purchased, secured by other collateral, or even unsecured (made
without any collateral).

Fig. 10.8 Features of FHA-Insured Loans

FHA LOAN FEATURES

* FOR RESIDENTIAL PROPERTIES WITH ONE TO FOUR
UNITS

* BORROWER MUST OCCUPY PROPERTY AS PRIMARY
RESIDENCE

*  FHA MORTGAGE INSURANCE (MIP) ON ALL LOANS

*  MAXIMUM LOAN AMOUNT BASED ON LOCAL MEDIAN
HOUSING PRICES

* BORROWER’S MINIMUM CASH INVESTMENT: 3.5%
OF PRICE OR VALUE, OR 10% IF CREDIT SCORE IS
BELOW 580

*  MINIMUM CREDIT SCORE 500
. SECONDARY FINANCING ALLOWED
. INCOME RATIO GUIDELINES:
— 43% FIXED PAYMENT TO INCOME RATIO
— 31% HOUSING EXPENSE TO INCOME RATIO
¢ ASSUMPTION: LENDER’S APPROVAL REQUIRED
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Also, the borrower may be permitted to borrow the cash needed
for closing from someone other than a family member, as long
as the loan is secured by collateral other than the property being
purchased with the FHA mortgage. For example, ifthe applicant
can borrow money against his car or vacation property, the loan
funds may be used to close the sale. Note that this loan must
be from an independent third party, not from the seller or a real
estate agent involved in the transaction. It must be clear that the
loan is a bona fide business transaction and that the collateral
is truly worth the loan proceeds.

Assumption. FHA loans contain due-on-sale clauses, and
various limitations on assumption apply. With some exceptions,
the buyer must intend to occupy the property as his primary
residence. The lender will review the creditworthiness of the
buyer before agreeing to the assumption.

VA-guaranteed Loans

The VA home loan program allows veterans to finance the
purchase of their homes with low-cost loans that offer several
advantages over conventional and FHA loans. A VAloan, like an
FHA loan, is made by an institutional lender, not a government
agency. However, the loan is guaranteed by the Department of
Veterans Affairs (VA), and that significantly reduces the lender’s
risk. If the borrower defaults, the VA will reimburse the lender
for its losses, up to the guaranty amount.

A VA loan can be used to finance the purchase or construction
ofan owner-occupied single-family residence, or a multifamily
residence with up to four units, as long as the veteran will
occupy one of the units.

Characteristics of VALoans. One ofthe biggestadvantages
of VA financing is that, unlike most mortgage loans, a typical VA
loan does not require a downpayment. A VA loan can equal the
sales price or appraised value of the home, whichever is less. In
other words, the loan-to-value ratio for a VA loan can be 100%.
If they have sufficient funds available, VA borrowers may want
to make a downpayment, in order to reduce the amount they’re
borrowing, their loan fees, and their monthly payment. Also, a
lender may require a downpayment from a VA borrower even
though the VA does not. But no-downpayment loans are the
hallmark of the VA home loan program, and they allow many
veterans who would otherwise be unable to buy homes to do so.

Anotheradvantage of VA loans is that the underwriting standards
used to evaluate the borrower are more relaxed than the standards
for conventional loans. So not only will a veteran need less
cash to buy a home with a VA loan, but it will also be easier to
qualify for the loan.

The VAhome loan program sets no income ceiling for borrowers,
nor does it limit the size of loans that can be made through the
program. This means that VA financing isn’t limited to low- or
moderate-income buyers.

VA loans are fully amortized and typically have 30-year terms.
The lender may not impose any prepayment penalties.
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The VA doesn’t set a maximum interest rate for VA loans; the
interest rate is negotiable between the lender and borrower. The
lender may charge the borrower a flat fee of no more than 1%
ofthe loan amount to cover administrative costs (the equivalent
of an origination fee). The lender may also charge reasonable
discount points, which can be paid by the borrower, the seller,
or a third party.

Buyers who finance their purchase with a VA loan are not allowed
to pay any compensation to a real estate agent. Regardless of
which party they represented, the agents involved in a VA-
financed transaction usually must be paid by the seller.

VA loans do not require mortgage insurance. The borrower
doesn’thave to pay for the private mortgage insurance required
for many conventional loans, or the MIP required for all FHA-
insured loans. However, a VA borrower usually has to pay a
funding fee, which the lender will remit to the VA. (Veterans
with service-connected disabilities are exempt.) The fee is
generally about 2% of the loan amount, but it may be reduced
if the borrower makes a downpayment.

Another important feature of VA loans is the leniency extended
to VA borrowers who are experiencing temporary financial
difficulties, such as illness, injury, unemployment, or the death
of a spouse. A VA loan officer can help a borrower whose loan
becomes delinquent to negotiate a repayment plan.

Eligibility. To obtain a VA home loan, a buyer must have a
Certificate of Eligibility issued by the VA. Veterans must have
served a certain amount of time on active duty to be eligible.
The minimum amount of active duty service ranges from 90
days to two years, depending on when the veteran served.
Service members currently in the military are also eligible,
as are members of the Reserves and the National Guard, with
various minimum service requirements. Buyers who want to
determine whether they’re eligible for a VA loan may do so
online or check with the local VA office.

VA Guaranty. Like private mortgage insurance, the VA
guaranty covers only a portion of the loan amount. Currently,
the guaranty amount is 25% of the loan amount in most cases.

Loan Amount. As mentioned above, the amount of a VA
loan can’t exceed the home’s appraised value or the sales
price, whichever is less. The VA puts no other restrictions on
the loan amount.

If the home’s price exceeds its appraised value, the borrower
must make up the difference out of his own funds. This is one
of the few situations when the VA requires the borrower to
make a downpayment.

Secondary Financing. A VA borrower who doesn’t have
enough cash for closing can obtain secondary financing. The
total financing (the VA loan plus the secondary financing) can’t
exceed the appraised value of the property, the borrower must be
able to qualify for the payments on both loans, and the second
loan cannot have more stringent conditions than the VA loan.

Secondary financing that meets these standards can be used for
theborrower’s closing costs and/or fora downpayment required
by the lender. But secondary financing cannot be used for a
downpayment that’s required because the sales price exceeds
the property’s appraised value.

Assumption and Release of Liability. A VA loan can
be assumed by anyone, either a veteran or a non-veteran, as
long as the person is creditworthy. The VA must give prior
approval to the parties. The interest rate on a VA loan is not
changed on assumption.

The original borrower is released from further liability in
connection with the loan if the following conditions are met:

1. the loan payments are current,
2. the new buyer is an acceptable credit risk, and

3. the new buyer contractually assumes the veteran’s
obligations on the loan.

Restoration of Entitlement. The guaranty amount
available to aparticular veteran is sometimes called the veteran’s
“entitlement.” After using his entitlement, a veteran can obtain
another VA loan only if the entitlement is restored.

ExawmpLe: Joe McDowell used a VA loan to buy a
home in 2012. This year Joe decided to sell the
property. He paid off his VA loan out of the sale
proceeds. When he repaid the loan, Joe’s guaranty
entitlement was restored. If Joe decides to buy another
home, he can use his entitlement to getanother VAloan.

It’s possible for a veteran to have his entitlement restored even
if the loan is assumed instead of paid off when the home is sold.
For this to work, the new home buyer must also be a veteran who
agrees to substitute her entitlement for the seller’s entitlement.
The loan payments must be current, and the buyer must also
be an acceptable credit risk. If all of these conditions are met,
the veteran can formally request a substitution of entitlement
from the VA.

Qualifying for a VA Loan. To qualify fora VAloan, a veteran
must meet the underwriting standards set by the Department of
Veterans Affairs. A VA loan applicant’s income is analyzed with
two different methods, an income ratio method and a residual
income method. The veteran must qualify under both methods.

The income ratio method for analyzing a veteran’s income is
similar to the method used for conventional and FHA loans. VA
guidelines require the lender to consider the borrower’s debt
to income ratio, but not a separate housing expense to income
ratio. As a general rule, a veteran’s debt to income ratio should
not be more than 41%.

ExampLE: Robert Garciais eligible fora VAloan. He makes
$2,800 amonth, and his total monthly obligations add up
to $375amonth. To estimate how large a house payment
he can qualify for, multiply $2,800 by 41%. $2,800 x
.41 = $1,148. Now subtract his monthly obligations of
$375 from $1,148. $1,148 — $375 = $773. Robert could
qualify for a $773 monthly housing expense under the
debt to income ratio.
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Fig. 10.9 VA Residual Income Requirements

Table of Residual Incomes by Region
For loan amounts of $79,999 and below
Family Size Northeast Midwest South West
1 $390 $382 $382 $425
2 $654 $641 $641 $713
3 $788 $772 $772 $859
4 $888 $868 $868 $967
5 $921 $902 $902 $1,004
Over 5: Add $75 for each additional member up to a family of 7.
Table of Residual Incomes by Region
For loan amounts of $80,000 and above
Family Size Northeast Midwest South West
1 $450 $441 $441 $491
2 $755 $738 $738 $823
3 $909 $889 $889 $990
4 $1,025 $1,003 $1,003 $1,117
5 $1,062 $1,039 $1,039 $1,158
Over 5: Add $80 for each additional member up to a family of 7.

The second method used to qualify a VA loan applicant is the
residual income method, also called cash flow analysis. This
method uses the monthly shelter expense, which is the proposed
housing expense (the PITI payment), plus estimated property
maintenance and utility costs (with the estimate based on the
square footage of the home being purchased). The monthly
shelter expense, all other recurring obligations, and certain taxes
(including federal income tax, any state or local income tax,
Social Security tax, Medicare tax, and any other taxes deducted
from the veteran’s paychecks) are subtracted from the veteran’s
gross monthly income to determine his residual income.

The VA’s residual income guidelines vary depending on where
the veteran lives, family size, and the size of the proposed loan
(see the chart in Figure 10.9).

For example, the residual income required for a family of four
living in Washington when the loan amount is $80,000 or more
is $1,117.

ExampLE: Robert lives in Washington; he’s divorced

EXAMPLE (CONT.)

To calculate Robert’s residual income, start with his
monthly gross income, $2,800. Subtract his federal
income tax, which is $350. There’s no state or local
income tax where he lives, but Social Security and
Medicare taxes do have to be subtracted; they total
$214. Next, subtract his recurring monthly obligations,
which are $375. Calculate the monthly maintenance
and utility costs ($0.14 x 1,500 square feet = $210)
and subtract that figure. Then subtract Robert’s
proposed housing expense (PITI), which is, at most,
$773 (the figure obtained from applying the 41% debt
to income ratio).

$2,800 — $350 — $214 — $375 — $210 — $773 = $878

Robert’s residual income is above the $823 minimum
that applies to his transaction. He has enough residual
income to qualify for the loan, assuming other aspects
of his application meet the lender’s (and the VA’s)
standards.
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and has one child. He wants to use a VA loan to buy
a 1,500-square-foot home that costs $307,000, and
he won’t be making a downpayment. As shown on the
lower portion of the VA's chart, with a family of two
living in the West, Robert should have at least $823 in
monthly residual income to qualify for this loan.

The VA emphasizes that its minimum residual income figures
are only guidelines. If the veteran fails to meet the guidelines, it
should not mean an automatic rejection of the loan application.
The lender should take other factors into consideration, such
as the applicant’s ability to accumulate a significant net worth,
and the number and ages of any dependents.
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Fig. 10.10 Features of Va-Guaranteed Loans

VA LOAN FEATURES
. FOR RESIDENTIAL PROPERTIES WITH ONE TO
FOUR UNITS

« BORROWER MUST OCCUPY PROPERTY AS
PRIMARY RESIDENCE

*  100% FINANCING ALLOWED — NO DOWNPAYMENT
REQUIRED

* 1% ORIGINATION FEE AND DISCOUNT POINTS
ALLOWED

*  FUNDING FEE, BUT NO MORTGAGE INSURANCE
*  NO MAXIMUM LOAN AMOUNT

*  MAXIMUM GUARANTY IS TIED TO COUNTY MEDIAN
HOME PRICE AND VARIES WITH LOAN AMOUNT

¢ LENDER MIGHT REQUIRE DOWNPAYMENT IF
GUARANTY IS LESS THAN 25% OF LOAN AMOUNT

*  SECONDARY FINANCING ALLOWED FOR
DOWNPAYMENT

* LOAN CAN BE ASSUMED BY CREDITWORTHY
VETERAN OR NON-VETERAN (WITH LENDER’S
APPROVAL)

* RESTORATION OF ENTITLEMENT: LOAN MUST
BE PAID OFF UNLESS ASSUMED BY ANOTHER
VETERAN

¢ INCOME RATIO GUIDELINE: 41% DEBT TO INCOME
RATIO

* RESIDUAL INCOME REQUIREMENTS

The VA’s 41% income ratio is also flexible. A lender can
approve a VA loan even though the applicant’s income ratio is
above 41% if the application presents other favorable factors,
such as an excellent credit reputation, a substantial amount of
reserves, a substantial downpayment, or significantly more
residual income than the minimum amount required by the VA.
Extra residual income is an especially important compensating
factor. If the applicant’s residual income is at least 20% over
the required minimum, the lender can approve the loan even
though the income ratio is well over 41% and there are no other
compensating factors.

Seller Financing

Institutional lenders such as banks, savings and loans, and
mortgage companies are not the only sources of residential
financing. In some cases, the home seller may also be a source.
When a seller helps a buyer finance the purchase of a home,
it’s called seller financing. Seller financing can take a variety
of forms, ranging from the simple to the complex.

How Seller Financing Works

As you know, institutional lenders require both a promissory
note and a security instrument (a mortgage or a deed of trust)
when they make a loan. The promissory note is evidence of the
debt, and the security instrument makes the property collateral
for the loan. In many cases, these same documents are used
in seller financing. The home buyer signs a promissory note,
promising to pay the seller the amount of the debt, and then
signs a mortgage or deed of trust that gives the seller a security
interest in the home being purchased. This kind of seller
financing arrangement is often called a purchase money loan
or a carryback loan.

Purchase money loans are quite different from institutional
loans. With an institutional loan, the lender gives the borrower
cash, which is then given to the seller in return for the deed to
the property. With a purchase money loan, the seller simply
extends credit to the buyer. Essentially, the buyer is allowed to
pay off the purchase price in installments over time, instead of
having to pay the total purchase price in cash at closing.

In some instances, the seller may choose to use a land contract
instead of the promissory note and mortgage or deed of trust.
With a land contract, the buyer takes immediate possession of
the land, but does not acquire legal title until the entire purchase
price is paid off. A land contract is another way a seller can
offer credit to the buyer.

In a seller-financed transaction, the seller usually decides which
type of financing documents to use. If your seller is unsure about
which type to use, you should recommend that she speak to an
attorney. Never advise a seller about the legal consequences of
using the various types of documents. And always recommend
that an attorney prepare any documents used in a seller-financed
transaction. If your seller wishes to prepare the documents
herself, strongly recommend that an attorney review them
before they are signed by the parties.

Why Use Seller Financing? Setting up a seller-financed
transaction can be complicated. The seller has to decide what
kinds of documents to use and, typically, one or more attorneys
get involved somewhere along the way. But there are several
good reasons to use seller financing. One important reason is
to make the property more marketable. This is especially true
when market interest rates are high or loans are difficult to
obtain. When interest rates are high, mortgage payments are
also high. Potential buyers may have a difficult time qualifying
for a loan with high mortgage payments, or they may be simply
unwilling to take on a long-term loan at such high interest rates.
By offering seller financing at a lower-than-market interest rate,
a seller can make his home more attractive to potential buyers.

Seller financing can also help a buyer who could not qualify
for institutional financing to complete the purchase of a home.
With seller financing, the buyer avoids some of the costs of
borrowing money from a lender, such as the loan origination fee
and any discount points. Also, the seller may agree to a smaller
downpayment than an institutional lender would require. Both of
these factors mean a buyer can close a seller-financed sale with
much less cash than would be required for an institutional loan.
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Fig. 10.11 Advantages Of Seller Financing

WHY USE SELLER FINANCING?
. MAY MAKE PROPERTY MORE MARKETABLE

*  SELLER CAN HELP BUYER QUALIFY FOR
INSTITUTIONAL LOAN

* BUYER MAY SAVE MONEY ON FINANCING COSTS
*  BUYER MAY BE WILLING TO PAY MORE FOR HOME

* POSSIBLE TAX BENEFITS FOR SELLER (INSTALLMENT
SALE REPORTING)

Because of the potential advantages that seller financing has
for buyers, the seller may be able to get more for her home.
For example, if the seller was asking $150,000 cash, a buyer
mightbe willing to pay $157,000 for the property with attractive
seller financing terms. In essence, the buyer would pay an
additional $7,000 for the property to get the advantages of a
low downpayment, fewer closing costs, a favorable interest
rate, and lower monthly payments.

Seller financing can also provide the seller with important tax
benefits. Because the buyer will be paying the purchase price
of the home in installments, over a period of years, the seller
can spread out any taxable gain from the sale over that same
period. In other words, the seller does not have to report the full
taxable profit from the sale on her tax return in the year of sale.
Only the amount of profit actually received in a given year is
taxed in that year. The seller can spread the tax payments out
over a longer period, and may be able to take advantage of a
lower tax rate as a result.

Always advise a seller to consult an accountant or attorney
about the tax implications of seller financing. There may be
some tax disadvantages to a particular transaction that the seller
may not be aware of.

Concerns of the Parties. When structuring a seller
financing arrangement, it’s important to pay close attention to
the particular needs of the buyer and the seller. The buyer will be
concerned with the cost of the financing, especially the interest
rate and the amount of the downpayment. If the seller requires
a balloon payment in a few years, the buyer should have some
idea where he is going to get the money to make that payment.

Will the buyer have the cash to make the balloon payment, or
will he have to refinance the transaction? Financing that involves
a balloon payment always presents a risk for the buyer. This
kind of arrangement often works out fine, but the buyer should
make plans about the balloon payment sooner rather than later.

Seller financingraises different concerns for the seller. Obviously,
the seller doesn’t want to extend financing to a buyer who
can’t afford the monthly payments. The seller should also be
concerned about whether the buyer will be able to make any
required balloon payment. But there are other equally important
issues for the seller to consider.
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Fig. 10.12 Potential Issues with Seller Financing

SELLER FINANCING CONCERNS

*  BALLOON PAYMENT: HOW WILL BUYER PAY IT WHEN
THE TIME COMES?

*  HOW MUCH IMMEDIATE CASH DOES SELLER NEED
FROM SALE?

* IS INTEREST RATE CHARGED A GOOD RATE OF
RETURN FOR SELLER?

* COULD THE FINANCING TERMS CREATE TAX
PROBLEMS FOR SELLER?

* PRIORITY OF SELLER’S LIEN

First of all, the seller needs to decide whether she can really
afford to offer seller financing, or whether she needs to be
cashed out. For example, if the seller is purchasing a new
home, she may need all of her equity from the old home in
cash at closing. And even if the seller does not need all of the
equity immediately, will the buyer’s anticipated downpayment
be enough cash to meet the seller’s needs?

Most sellers who offer seller financing do so because they
don’t need the cash right away and a steady monthly income
is attractive. Is the mortgage payment the buyer will pay on the
seller financing enough to meet the seller’s monthly needs? Is
the interest rate charged on the seller financing a good rate of
return? If the seller would charge 5% interest on the second
mortgage, but could get a 7% return from investing in a mutual
fund, the seller may want to rethink the transaction. Also,
depending on the rate of interest charged, the seller could be
faced with tax penalties based on the “imputed interest” rule.
Under the imputed interest rule, if a seller charges an interest
rate that is below a specified minimum, the IRS will treat some
of'the principal received in each installment payment as interest,
and thus taxable. If the seller runs afoul of the imputed interest
rule, many of the benefits the seller thought he was getting
by offering seller financing could be eliminated. Again, it is
imperative to advise your sellers to seek competent tax advice
before they enter into a seller-financed transaction.

Finally, lien priority is an important consideration for a seller
entering into any seller financing arrangement, as we will
discuss shortly.

Types of Seller Financing

Seller financing can be used alone, or it can be used in
conjunction with institutional financing.

Seller Seconds. One of the most common forms of seller
financing is the seller second. With a seller second, the buyer
pays most of the purchase price with an institutional loan, and
the seller finances some of what would normally be the buyer’s
downpayment with a second mortgage.
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ExampLE: Schmidt is buying Earnshaw’s home for
$200,000. She is getting an institutional loan for
$170,000. However, she doesn’t have enough cash to
make a $30,000 downpayment, so Earnshaw agrees to
take back a second mortgage in the amount of $15,000.
Now Schmidt only has to come up with $15,000 for the
downpayment.

There are several advantages to a seller second. As in this
example, a seller second allows the buyer to make a smaller
downpayment than she might otherwise have to make. A seller
second can also help amarginal buyer qualify for an institutional
loan. Institutional lenders have certain rules that must be
followed when the buyer is going to use secondary financing.
The lender should always be consulted to make sure the seller
second is acceptable.

As long as the parties stay within the institutional lender’s
guidelines, they can come up with virtually unlimited ways to
structure their financing package.

Lien priority is an important consideration for a seller who
offers secondary seller financing. Purchase money mortgages
are subject to the same priority rules as institutional mortgages.
In the event of foreclosure, the first mortgage must be paid in
full from the sale proceeds before any proceeds are allocated to
the second mortgage. The seller should keep this in mind when
negotiating the amount of a seller second. Is the property worth
enough so that the proceeds of a foreclosure sale would be likely
to cover both the first and second mortgages? The seller should
be especially careful when there is a possibility that property
values will decline in the next few years.

Primary Seller Financing. Seller financing may also be
used as the main or only source of financing. This is called
primary seller financing. Seller financing is at its most flexible
when it is the only financing. Lender guidelines for secondary
loans no longer have to be followed, and qualifying standards
can be virtually ignored if the parties choose to do so.

Unencumbered Property. Seller financing can be used
when the property is either unencumbered or encumbered by a
previous mortgage. Property is unencumbered when the seller
owns it free and clear of any liens.

When the property is unencumbered, seller financing is usually
very straightforward. All the buyer and seller have to do is
negotiate the sales price and the terms of the financing, and then
have the appropriate finance documents prepared.

If the seller financing is the only source of financing, the seller
will have first lien position, as long as she properly records the
loan documents. However, the seller still has to be prepared
to protect her security interest. A first mortgage does not have
priority over all other liens. For example, real property tax liens
and special assessment liens take priority over mortgages, no
matter what the recording date. If the buyer fails to pay the
property taxes, the property could be foreclosed on and the
seller could take a loss at the foreclosure sale.

Destruction of the premises is another danger. Suppose the
buyer fails to keep the property insured and the house burns
down. The buyer then defaults on the loan, and the seller has
to foreclose. Since the property is now probably worth much
less than the amount of the remaining debt, the seller is likely
to lose a great deal of money in the foreclosure sale.

The seller can protect her interest in the property by setting
up an impound account for taxes and insurance, just as many
institutional lenders do. Along with the loan payment, the
buyer would make monthly tax and insurance payments, which
would be deposited into the impound account. The funds in
the impound account would then be used to pay the property
taxes and insurance premiums when they become due. Many
banks, savings and loans, and mortgage companies are willing
to provide and service impound accounts for private parties.

Encumbered Property. It’s relatively uncommon for a seller
to own his property free and clear of any other mortgage liens.
Typically, the seller used a loan to purchase the property and
still owes money on that loan when he decides to sell. When the
property is encumbered with a mortgage loan, it is a rare seller
who can pay off the first loan with savings or the proceeds of
the downpayment alone.

For instance, suppose Brown is selling his home for $600,000.
He would prefer to finance the sale and receive payments on
an installment basis. However, there’s a first mortgage on
the property in the amount of $250,000. Brown doesn’t have
enough cash to pay off a $250,000 loan at closing, and a buyer
is unlikely to have that much cash to invest in the home as a
downpayment. It’s possible that the buyer could assume Brown’s
existing mortgage, and Brown could then finance the rest of
the purchase price with a seller second. But there is another
alternative that may be more attractive: wraparound financing.

Withawraparound loan, the buyer does not assume the seller’s
mortgage. Nor does the seller try to pay off this mortgage at
closing. Instead, the buyer takes the property “subject to” the
existing mortgage. This means the seller remains primarily
responsible for making the payments on this mortgage. The
seller finances the complete purchase price for the buyer, less the
downpayment. The seller then uses part of the monthly payment
received from the buyer to make the monthly payment on the
existing mortgage (referred to as the underlying mortgage)
and keeps the remainder.

ExampLe: Brown owes $250,000 on his house. The
mortgage payment is $2,400. Brown sells his house to
Morgan for $600,000. Morgan pays Brown a $70,000
downpayment, and Brown finances the remaining
$530,000 purchase price at 7% interest. Morgan’s
monthly payment is $3,500. Brown uses part of the
$3,500 to make the $2,400 payment on the underlying
mortgage, then keeps the remaining $1,100 for himself.

Wraparound financing is only possible if the underlying loan
does not have a due-on-sale clause. If there’s a due-on-sale
clause, the lender may call the underlying note, and it will
become immediately due and payable.
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When there is a due-on-sale clause in the underlying mortgage,
it is dangerous to try to get away with a wraparound loan by
keeping the lender in the dark about the sale. This is called a
“silent” wrap, and it could easily backfire. Real estate agents
should never get involved in silent wraps.

With wraparound financing, the buyer typically needs a little
extra protection. If the seller fails to make the payments on the
underlying loan, the institutional lender could foreclose, and
the buyer could lose the property as well as all the monthly
payments she has already made.

The best way to protect the buyer is to set up an escrow account
for the loan payments. An independent third party in charge of
the escrow account uses part of the buyer’s payment to make the
underlying loan payments and sends the remainder to the seller.
Thus, the buyer is assured that the underlying loan payments
will always be made in a timely manner. The seller can require
the buyer to deposit tax and hazard insurance payments into
the same account, thus protecting the seller’s security interest
in the property as well.

Chapter Summary

Other Ways Sellers Can Help

In many cases a seller can’t afford to offer seller financing to a
buyer, usually because the seller can’t wait several years to be
cashed out. However, there are a number of other ways in which
a seller can help a buyer close the transaction. We’ve already
mentioned buydowns and seller contributions to closing costs.

A seller may also help out by agreeing to an equity exchange.
This means that instead of cash, the seller accepts another asset,
such as recreational property, a car, or a boat, as all or part of
the downpayment. Again, this kind of transaction enables the
buyer to close the sale with significantly less cash.

The other form of seller assistance that we’ll mention here is the
lease/option. Sometimes a prospective buyer may not be quite
ready to purchase a home. The buyer may need time to save up
for a downpayment, pay off debts, or improve her credit rating.
Or perhaps the buyer needs more time to sell a property she
already owns. Inthese circumstances, a lease/option arrangement
may help the buyer purchase the seller’s home. A lease/option
combines a lease and an option to purchase. The seller leases
the property to a prospective buyer for a specific period of time.
At the same time, the seller gives the buyer an option to buy the
property at a certain price during the lease period.

1. The basic features of a residential mortgage loan are
the repayment period, amortization, loan-to-value ratio,
secondary financing (in some cases), loan fees, and a fixed
or adjustable interest rate.

2. Conventional loans may be 30-year or 15-year, fixed-
or adjustable-rate, and fully or partially amortized.
Conventional loans with loan-to-value ratios up to 95% are
generally available. Private mortgage insurance is required
for conventional loans with LTVs over 80%.

3. Lenders charge an origination fee to cover their
administrative costs and may charge discount points to
increase the upfront yield on the loan. A seller may pay for
a buydown to help the buyer qualify for financing.

4. As a general rule, a conventional loan applicant’s debt to
income ratio shouldn’t exceed 36% without compensating
factors. Many lenders also calculate an applicant’s housing
expense to income ratio, which generally shouldn’t exceed
28%.

5. FHA loans are characterized by less stringent qualifying
standards, a low downpayment (minimum cash investment)
requirement, and mortgage insurance (both a one-time
premium and annual premiums).

198

6. Unless there are compensating factors, an FHA loan
applicant’s fixed payment to income ratio should not exceed
43%, and the housing expense to income ratio should not
exceed 31%.

7. VA loans generally require no downpayment and no
mortgage insurance. VA qualifying standards are lenient.
In most cases, the VA guaranty covers 25% of the loan
amount.

8. AVAloan applicant’s debt to income ratio generally should
not exceed 41% in the absence of compensating factors,
and the applicant must also have residual income that meets
VA standards.

9.  When a seller helps the buyer finance the transaction, it’s
called seller financing. The most common form of seller
financing is the seller second: the buyer pays most of the
purchase price with an institutional loan, and the seller
finances some of the buyer’s downpayment. Seller financing
can also be the only financing in a transaction.
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Chapter Quiz

1.

A loan that requires monthly payments of both
principal and interest, but leaves some of the
principal to be paid off in a balloon payment at
the end of the loan term, is:

a. fully amortized

b. negatively amortized
c. non-amortized

d. partially amortized

A lender will usually charge a higher interest rate
in which of the following situations?

a. The borrower wants an ARM instead of a fixed-
rate mortgage
b. The seller is offering a buydown

c. Theborrowerwants a 5/1 ARMinstead ofanARM
with a one-year initial rate adjustment period

d. The borrower wants a 15-year loan instead of a
30-year loan

A portfolio loan is a loan that:
a. the lender plans to keep as an investment

b. conforms to the rules of Fannie Mae and Freddie
Mac

c. isinsured orguaranteed by agovernmentagency
d. is sold on the secondary market

To compensate for the extrarisk, a lender making
aconventional loan with a high loan-to-value ratio:

a. might apply stricter qualifying standards
b. might charge higher loan fees

c. will require private mortgage insurance
d. All of the above

The Homeowners Protection Act requires:

a. borrowers to send awritten request to their lender
in order to cancel private mortgage insurance

b. all loans closed on or after July 29, 1999, to be
covered by private mortgage insurance

c. lenderstosendallborrowers with private mortgage
insurance an annual notice concerning their PMI
cancellation rights

d. lenders to automatically cancel the PMI when
a loan’s principal balance reaches 78% of the
home’s current appraised value

10.

. All of the following factors might justify making a

loan when the borrower’s income ratios exceed
the standard benchmarks, except:

a. substantial net worth

b. significant energy-efficient features in the home
being purchased

c. a high loan-to-value ratio

d. education that indicates strong potential for
increased earnings

With a graduated payment buydown plan, what
rate will alender probably use to qualify the buyer
for the loan?

a. A rate somewhere between the initial rate the
borrower will pay and the full note rate

b. The note rate
c. Arate 1% or 2% above the note rate
d. The buydown rate

Which of the following can the borrower count as
part of the minimum cash investment required for
an FHA loan?

a. Discount points
b. Closing costs

c. Prepaid expenses
d. None of the above

Jack, a veteran who wants to buy a house with a
VA loan, has full guaranty entitlement. Which of
the following is true?

a. The VA guaranty will cover only a portion of the
loan amount

b. The VAguaranty will cover the entire loan amount

c. Jackcannotberequired to make a downpayment,
regardless of the loan amount

d. Jack is guaranteed a VA loan, so the VA's usual
qualifying standards will be waived

If aseller wants to help a prospective buyer qualify
for a conventional loan, which of the following
options may reduce the interestrate used to qualify
the buyer for the loan?

a. Buydown

b. Lease/option

c. Silentwrap

d. Equity exchange
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Introduction

You helped your buyers find an affordable house that suits
their needs. They made an offer on the house, and the sellers
accepted it. That’s not the end of the story, though. The buyers
mustnow order inspections, apply for or finalize their financing,
and obtain a preliminary title report. The sellers must pay off
the liens against the property, arrange for required repairs, and
execute the deed. In other words, the buyers and the sellers
must go through the closing process.

As areal estate agent, you will be shepherding your buyers and
sellers through closing. Many of your clients will be unfamiliar
with the process; you’ll need to calm their anxieties and answer
their questions. How long will it take to close the sale? What
responsibilities does each party have? How much cash will the
buyer need to close the sale? How much cash will the seller
receive at closing?

In this chapter, we will discuss the closing process, closing
costs and which party usually pays them, and how to estimate
the buyer’s net cost and the seller’s net proceeds. We’ll also
cover some federal laws that affect closing, including the Real
Estate Settlement Procedures Act. We’ll end the chapter with
a quick look at some common math problems you’re likely to
encounter in your real estate practice.

The Closing Process

The phrase “closing a sale” actually has two meanings in the
real estate field. Sometimes it refers to getting a buyer to make
an offer. For instance, a seller’s agent can “close a sale” by
overcoming the buyer’s objections and convincing the buyer
that it’s the right time to make an offer on the house. Here,
however, we’ll be using “closing the sale” in its other sense,
to mean completing all the tasks that have to be taken care of
before title can be transferred to the buyer and the purchase
price can be disbursed to the seller.

For every sale you handle as a real estate agent, it’s part of your
job to make sure that all of the closing requirements are met on
time. You probably won’tbe completing all, or even most, of the
necessary tasks yourself, but you have to know what needs to be
done, who’s responsible for doing it, and whether it’s being done
in a timely manner. If the closing process doesn’t go smoothly,
it can cause considerable delay and inconvenience, and in some
cases the transaction will fall apart altogether.

To help keep track of the steps in the closing process and make
sure that everything’s getting done, you might want to use a
closing checklist, such as the one shown in Figure 11.1. Review
the purchase and sale agreement to remind yourself of the basic
terms and any unusual provisions; add any special requirements
to the checklist. As the days go by, refer to your list on a regular
basis, check off what has been accomplished and fill in the date
of completion, and note what still needs to be done.
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Escrow

Most transactions in Washington are closed through the escrow
process. An escrow agent or closing agent, who owes fiduciary
duties to each party, handles the closing. The escrow agent
holds money and documents on behalf of the buyer and seller
in accordance with their written escrow instructions. The
agent will release the money and documents to the appropriate
parties only when all of the conditions set forth in the escrow
instructions have been fulfilled.

There are two major benefits to closing a transaction through
escrow. First, escrow helps ensure that both parties will go
through with the transaction as agreed. For example, once a
signed deed has been placed in escrow, it’s much more difficult
for the seller to change his mind at the last moment and refuse to
transfer title to the buyer. The escrow agent has legally binding
instructions to deliver the deed to the buyer when the buyer
pays the purchase price. The seller can’t just demand the deed
back from the escrow agent. So if the seller changes his mind,
a lawsuit may be required to resolve the matter.

The second benefit of escrow is convenience. It isn’t necessary
for everyone involved in the transaction to be present at the
same time for the sale to close.

Escrow Agents. In addition to holding items on behalf of
the parties and disbursing them at the proper time, the escrow
agent or closing agent is also responsible for seeing that legal
documents are prepared and recorded, prorating the settlement
costs, preparing the settlement statements, and various other
tasks.

Licensing and Exemptions. In Washington, escrow agents
must be licensed and registered with the Department of Financial
Institutions. However, there are several exemptions from the
escrow licensing requirements. Attorneys, title companies,
banks, savings and loans, credit unions, insurance companies,
federally approved lenders, and those acting under court
supervision (such as probate administrators) may provide
escrow services without fulfilling the licensing and registration
requirements. Real estate agents who provide escrow services
for transactions they are handling are also exempt, as long as
they don’t charge a separate fee for their escrow services.

ExampLE: Yamamoto is buying Farley’s house. You are
the real estate agent representing Farley. You agree to
act as the closing agent free of charge. You may do so,
even if you do not have an escrow agent license. But
if you charge Yamamoto and Farley an escrow fee in
addition to your regular commission, that will violate the
escrow licensing law.

Although it’s legal for real estate licensees to handle escrow
in their own transactions, it isn’t necessarily a good idea; the
arrangement may create a conflict of interest. A licensee usually
represents either the buyer or the seller and owes a duty of loyalty
to her client. But a closing agent is supposed to be neutral and
act on behalf of both parties.
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Fig. 11 .1 Checklist for Cclosing
Closing Checklist
Property:
Buyer:
Seller:
Other party’s agent:
Financing Inspection 1
Lender: Company:

Loan application submitted
Appraisal ordered
Appraisal completed

Loan package submitted
Loan approved

Loan documents signed

Loan funds disbursed

Closing Requirements
Earnest money deposited
Escrow opened
Escrow instructions
Seller’s information
Title search ordered
Preliminary title report
Demand for payoff
All conditions fulfilled
All documents signed
Buyer deposits funds
Hazard insurance policy
Documents recorded
Title policies issued

Settlement statements

Inspection ordered
Inspection report issued
Approval or disapproval
Seller’s response
Repairs completed
Repairs reinspected

Reinspection approved

Inspection 2

Company:

Inspection ordered
Inspection report issued
Approval or disapproval
Seller’s response
Repairs completed
Repairs reinspected

Reinspection approved

Moving
Seller’s belongings out
Yard cleanup
Interior cleaning

Keys for buyer

Terminology. Sometimes the term “escrow agent” is reserved
for a registered independent escrow company or a licensed
escrow officer for such acompany, while “closing agent” is used
as a general term that refers to any person or entity providing
escrow services in a real estate transaction (whether that’s a
lawyer, abank, areal estate licensee, oralicensed escrow agent).

In other cases, the two terms are used interchangeably to mean
any person or entity that is providing escrow services in a real
estate transaction, regardless of whether he has an escrow license.
Thus, when a lawyer or a real estate licensee is performing the
same tasks as an independent escrow company, you may hear
the lawyer or the licensee referred to either as the closing agent
or as the escrow agent for the transaction.
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Steps in Closing a Transaction

Certain steps must be completed during the closing process in
almost every residential transaction. We’ll give you an overview
of these steps, and then consider some of them in more detail.

Overview. Ouroverview will include abrieflook at inspections,
financing, appraisal, and other key parts of the closing process.

Ordering Inspections. If the sale is contingent on one or
more inspections—for example, a home inspection and a pest
inspection—the inspections should be ordered as soon as possible
after the purchase and sale agreement is signed. The orders are
usually issued by the buyer or the buyer’s real estate agent.

The completed inspection report should be sent to the buyer or
the buyer’s real estate agent, who in turn may be expected to
provide a copy to the buyer’s lender. If the report shows that
repairs are needed, there may be negotiations between the buyer
and the seller about which of them will pay for the repairs (see
Chapter 8). For any lender-required repairs, the lender will want
proof that the repairs have been completed.

Buyer’s Loan. Although some buyers pay all cash, many
buyers borrow the bulk of the purchase price. If so, the buyer
should arrange for financing as soon as possible. The buyer
must either apply for a loan or, if he has been preapproved for
a loan, fulfill any additional requirements set by the lender.
In any case, the lender will order a property appraisal before
issuing a final loan commitment.

Opening Escrow. Escrow may be opened when the buyer’s
lender delivers a copy of the purchase and sale agreement to its
escrow department. Alternatively, a real estate agent may open
escrow by delivering a copy of the agreement to the escrow
agent specified by the parties. Either way, the escrow agent
uses the purchase and sale agreement as the basis for preparing
the escrow instructions for the buyer and seller to sign. The
conditions and deadlines in the instructions must match the
terms of the agreement.

Appraisal. The buyer’s lender will require a property appraisal
before issuing a final loan commitment. The appraiser sends the
appraisal report to the buyer’s lender, because the lender is the
appraiser’s client. With most residential loans, the lender must
provide the buyer with a copy of the appraisal report.

Title Report. The escrow agent orders a preliminary title report
ifthe lender has notalready done so. This report, which describes
the current condition of the seller’s title to the property, is sent
to the lender and the buyer for approval. Any unexpected title
problems revealed in the report must be addressed.

Seller’s Loan Payoff. In many transactions, the seller has
a mortgage or deed of trust on the property that will be paid
off at closing. The closing agent requests a final payoff figure
from the seller’s lender. A form called a “Demand for Payoft”
or a “Request for Beneficiary’s Statement” is used to make this
request. The closing agent also needs to obtain exact payoff
figures for any other liens that must be removed or judgments
that must be paid.
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Buyer’s Loan Approval. When the buyer’s loan is approved,
the lender informs the buyer of the exact terms on which it was
approved and the date on which the loan commitment will
expire. The lender also gives the buyer an updated good faith
estimate of her closing costs. The lender sends all of the new
loan documents—the promissory note and the mortgage or
deed of trust—to the escrow agent, who arranges for the buyer
to review and sign them. Once the loan documents have been
signed, they are returned to the lender, who then coordinates
loan funding with the escrow agent.

Buyer’s Funds. When all of the contingencies listed in the
purchase and sale agreement (such as the inspections, the
financing arrangements, or the sale of the buyer’s home) have
been satisfied, the buyer deposits the downpayment and the
closing costs into escrow. Some lenders disburse the loan funds
to the escrow agent at this point, but many lenders wait until the
title has been transferred and the buyer’s deed and mortgage or
deed of trust have been recorded.

Closing Date. On the closing date, the escrow agent disburses
the funds held in escrow to the seller, the real estate firm(s),
and other individuals or entities that are entitled to payment.
The title insurance policies are issued, as is the buyer’s hazard
or homeowner’s insurance policy. The deed and the other
documents are filed with the county clerk for recording. Once
this has all been done, the sale has officially closed.

Fig. 11.2  Steps in the Closing Process

* INSPECTIONS ORDERED BY BUYER OR REAL ESTATE
AGENT

* FINANCING APPLIED FOR OR FINALIZED BY BUYER
* APPRAISAL ORDERED BY LENDER
*+ ESCROW OPENED BY LENDER OR REAL ESTATE

AGENT

* ESCROW INSTRUCTIONS PREPARED BY CLOSING
AGENT

*  PRELIMINARY TITLE REPORT ORDERED BY CLOSING
AGENT

* LOAN PAYOFF AMOUNT REQUESTED FROM SELLER’S
LENDER BY CLOSING AGENT

* LOAN DOCUMENTS SIGNED BY BUYER

*  DOWNPAYMENT AND CLOSING COSTS DEPOSITED BY
BUYER

* LOAN FUNDS DEPOSITED BY LENDER
* FUNDS DISBURSED BY CLOSING AGENT
*  TITLE POLICY ISSUED BY TITLE COMPANY

* DOCUMENTS FILED FOR RECORDING BY TITLE
COMPANY

* HAZARD INSURANCE POLICY ISSUED TO BUYER
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Next, let’s look at certain aspects of the closing process in more
detail. We’ll discuss property inspections, financing and the
appraisal, hazard insurance, and title insurance.

Inspections. For each inspection required by the parties’
agreement or by the lender, an initial inspection must be ordered.
The inspection report must then be approved or rejected by the
buyer or the lender, repairs must be completed and reinspected,
and the parties must be notified about the results of the
reinspection. (For more information about the types of addenda
and notice forms that can be used for inspection contingencies,
see Chapter 8.) It’s very important for inspections to be ordered
early in the closing process; if repairs are required, they need to
be completed early enough so that they don’t delay the closing.

Types of Inspections. There are many different types of real
estate inspections. Here are brief descriptions of the inspections
most commonly required in residential transactions. The first
three on the list may be carried out by a single expert, a licensed
home inspector.

* Structuralinspection. The inspectoridentifies the materials
used in the construction, the type of construction, and the
accessibility of the various areas that are to be inspected. In
addition, the inspector checks for major and minor problems
in the structural systems of the building, including the
foundation and the floor, walls, and roof framing.

* Electrical and plumbing inspection. The inspector checks
the electrical and plumbing systems for capacity, safety,
and life expectancy. Plumbing systems are also checked
for unsanitary conditions. Upgrades and repairs may be
recommended. If the property’s water source is a private
well, it may also be inspected for water quality and quantity.

* Interior inspection. The inspector checks the walls, floors,
and ceilings for signs of water damage, settling, fire hazards,
or other problems. Ventilation and energy conservation
issues are noted. Appliances may also be examined for
operational problems.

» Pestinspection. A pest inspector checks for damage caused
by wood-eating insects such as termites, wood-boring
beetles, and carpenter ants.

* Soil inspection. A soil inspector or geologist examines
the soil conditions to see if there are existing or potential
settling or drainage problems.

* Environmental inspection. An environmental inspection
addresses concerns such as radon, urea formaldehyde,
asbestos, lead-based paint, underground storage tanks, or
contaminated water. (These problems are discussed in more
detail in Chapter 3.)

Choosing an Inspector. For a particular inspection, your
buyer may have an inspector in mind, or he may ask you
to recommend someone reputable. When referring home
inspectors, you must be sure to follow your brokerage firm’s
policy on referrals. State law requires every firm to have a
written policy on referring home inspectors. This policy must
address the buyers’ or sellers’ right to pick a home inspector
of their own choosing and prohibit any collusion between a
home inspector and a real estate licensee.

Keep in mind that if you refer someone to a home inspector
with whom you have (or had) any type of relationship, then full
disclosure of the relationship must be provided in writing prior
to the buyer or seller using the services of the home inspector.

Many firms require the agent to give the buyer at least three
names to choose from. (Ask other agents in your office for
suggestions, if necessary.) To help a buyer make the selection,
you can suggest that he ask the home inspector the following
questions:

1. How long has the firm (or individual inspector) been
in business? (A minimum of five years’ experience is
recommended.)

2. Does the firm belong to the American Society of Home
Inspectors? (Membership requires actual experience,
passing a written examination, inspection reviews, and
continuing education.)

3. Has the firm changed its name recently? If so, why?

4. What type of report does the firm prepare? How long does
it take to complete the report and get it back to the client?

5. How many inspectors does the firm have? Are they full-
time or part-time?

6. Does the firm engage in other businesses in addition to
inspections? (In other words, is home inspection only a
sideline?)

7. Does the firm also offer to make any of the repairs
recommended by the inspection? (Inspection companies
that also make repairs may not give unbiased reports.)

8. Does the firm provide references? If the buyer requests
them, an inspector should be willing to give several
references.

You must check the state licensing database to make sure any
home inspector you recommend is licensed. It is also a good
idea to check with the Department of Licensing and the Better
Business Bureau to see if any complaints have been lodged
against the inspection firm.

Inspection Reports. After an inspection is completed, the
inspector prepares an inspection report. The report should
summarize the major points of concern and state which problems
needto berepaired or otherwise addressed promptly. This should
include information about substandard workmanship and also
about deterioration, such as rotting wood or corroded pipes.

Thereportshould put the property into perspective by comparing
it to similar properties. A 15-year-old house can’t be expected
to be in the same condition as a brand new one.

In addition, the report should project a five-year budget for
anticipated repair work and identify potential remodeling
problems. For instance, if the buyer were to add rooms onto the
house, the entire electrical system might need to be upgraded. Or
the septic system might only be adequate for a three-bedroom
house and, if another bedroom were added, a new septic tank
would be required.
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Repairs. After an inspection report has been issued, the
party who requested it (the buyer or the lender) must either
approve or disapprove the report. Depending on the terms of
the inspection contingency provision, the buyer may have the
right to disapprove the report for any reason and terminate the
transaction without giving the seller the opportunity to make
repairs. Or the contingency provision may require the buyer to
identify which items in the report are unsatisfactory and need
to be repaired if the transaction is to continue. (See Chapter 8.)
If the buyer’s lender ordered the inspection, the repairs may be
a condition of loan approval.

Ideally, the parties have already agreed who will pay for any
required repairs, but that isn’t always the case. The purchase
and sale agreement may commit the seller to paying up to a
specified amount, but no more than that. If the repair costs
significantly exceed that amount, it may be necessary for the
seller to negotiate a price adjustment or some other concession
to persuade the buyer to go forward.

Inmany cases, the repairs have to be completed and reinspected—
and the buyer or lender has to approve the reinspection
report—before the sale can close or the loan can be funded. In
some circumstances, however, the closing can take place even
though the repairs won’t be completed by the closing date.

Financing. A home sale can’t close unless the buyers have
enough money to pay the purchase price. The buyers usually
borrow the money they need from a bank or other lender. As
explained in Chapter 9, it’s now common for buyers to get
preapproved for financing. Before choosing a house to buy,
the buyers submit a fully completed loan application and the
supporting documentation. The lender performs a creditanalysis
and qualifies the buyers for a certain loan amount at a specified
interest rate. If the buyers find a house that can be purchased
with that loan amount, and if the property meets the lender’s
standards, the lender will issue a final loan commitment.

Employees ofthebuyer’slenderareactively involvedin closing the
transaction. The lender’s team orders and evaluates the appraisal,
reviews the preliminary title report, and may also order inspections
and require repairs. They prepare the financing documents for
the buyer to sign, and they are responsible for funding the loan—
that is, depositing the loan amount into escrow so that it can be
disbursed at closing. As we indicated earlier, in many cases the
entire closing is handled by the lender’s escrow department.

Because of their role, the loan officer and other employees
of the lender can have a big impact on the closing. If they’re
reputable and competent, they’ll make sure that the loan process
is completed smoothly and quickly, with a minimum of errors.
Find out which lenders have good or bad reputations by asking
experienced real estate agents, and pass that information along
to your buyers before they choose their lender.

Appraisal. The buyer’s lender orders the appraisal as part
of the loan underwriting process. The property as well as the
buyer must be qualified for the requested loan. Regardless of
the buyer’s financial situation, it’s the property that serves as
the security for the debt. If the loan is not repaid as agreed, the
lender will foreclose on the property to recover the money owed.
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Before approving the loan, the lender wants assurance that it
is lending based on the property’s fair market value, so that if
the borrower defaults, any loss on the foreclosure sale will be
as small as possible. Also, borrowers with little or no equity in
the property are much more likely to default, so lenders want
borrowers to start out with at least some equity. To ensure that
there will be adequate equity, the maximum loan amount for a
transaction is tied to the property’s appraised value or its sales
price, whichever is less (see Chapter 10).

The residential appraisal process has a lot in common with the
competitive market analysis that real estate agents use to help
price a home (see Chapter 4). In fact, the CMA method is based
onthe sales comparison approach to appraisal, which is the most
important approach for residential appraisals.

You should understand the basic appraisal process well enough
to give a brief explanation of the process to the buyer and
seller. They are often anxious about the appraisal, since their
transaction depends on the appraiser’s opinion.

Hazard Insurance. Virtually all lenders require the escrow
agent to make sure that the mortgaged property is insured up
to the property’s replacement cost before the loan funds are
disbursed. In most cases the minimum insurance policy is the
HO-3 policy (a broad-coverage homeowner’s policy). This
type of policy provides coverage against most perils, but does
exclude floods and earthquakes, as well as some less common
perils (such as war and nuclear hazard).

A buyer who is concerned about floods or earthquakes should
consider buying supplemental coverage. However, this type
of coverage can be expensive, and it isn’t available in all areas
or for all properties. For instance, a house may need to have
had seismic retrofitting before the buyer can obtain earthquake
coverage.

Applying for hazard insurance used to be a part of the closing
process that was taken for granted. Buyers rarely had trouble
obtaining ordinary coverage. However, because of stricter
insurance underwriting standards, it’s no longer so unusual
for a buyer to be turned down. As a result, some purchase and
sale agreement forms now have a hazard insurance contingency
provision, which makes the sale contingent on whether the
buyer can obtain adequate coverage. The need for hazard
insurance may also be met through the financing contingency,
since institutional lenders won’t fund a loan without proof of
insurance. (See Chapter 8.)

Title Insurance. Title insurance insures the buyer or the
buyer’s lender against financial losses that could result from
as yet undiscovered problems with the seller’s title. As we said
earlier, the escrow agent or the lender orders a preliminary title
report on the property.

The title report should be ordered early in the closing process to
allow time for problems to be resolved. For example, if the title
reportindicates that there is ajudgment lien against the property,
the seller will have to clear away the lien so that marketable
title can be transferred to the buyer at closing. Depending on
the circumstances, the seller may simply arrange to pay the
lienholder at closing out of the sale proceeds.
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In other cases, the seller may need to prove to the title company’s
satisfaction that there is no lien against the property. Perhaps
the title searcher overlooked a recorded release, or the lien
might be against a completely different person who has the
same name as the seller.

Types of Title Policies. As a condition of the buyer’s loan,
the lender will require the buyer to purchase a lender’s title
insurance policy for the lender. The lender’s policy (sometimes
referred to as amortgagee’s policy) protects the lender’s security
interest.

ExampLE: After closing, it comes to light that there’s a
lien against the property that has higher priority than the
lender’s deed of trust. That other lien was not discovered
by the title searcher and listed in the title report. As a
result, the lien was not paid off before closing. But it
also wasn'tlisted as an exception to coverage in the title
policy, so if the lender suffers a financial loss because
it doesn’t have first lien position, the title company will
have to reimburse the lender, up to the face amount
of the policy.

The purchase and sale agreement usually requires the seller
to purchase an owner’s title insurance policy for the buyer.
This policy will protect the buyer’s ownership interest against
undiscovered title problems, such as a forged deed or a gap in
the chain of title. It will cover the legal fees paid to defend the
buyer’s title against a covered claim. If the claim is successful
despite this defense, the company will compensate the policy
holder (the buyer) for the financial loss, up to the face amount
of the policy.

It’s never wise for a buyer to purchase a home without an
owner’s title insurance policy. (Keep in mind that the lender’s
policy offers no protection to the buyer.) The coverage is not
particularly expensive, and although title problems are unlikely
to surface, they could be very costly if they did.

Extent of Coverage. Standard coverage title insurance
protects the policy holder against title problems caused by
recorded deeds or liens, or other interests (such as a deed that
was not signed by all the owners).

Extended coverage protects againstall of the same problems that
a standard coverage policy does, plus problems that should be
discovered in an actual inspection of the property. These include
encroachments, adverse possession, construction that may result
in a lien that hasn’t been recorded yet, and other problems that
do not show up in the public record. The title company sends an
inspector to the property to look for indications that there may
be one of these problems. Lenders require lender’s policies to
be extended coverage policies.

Homeowner’s coverage is the routine choice in transactions
involving residential property with up to four units. A
homeowner’s coverage policy covers most of the same matters
as an extended coverage policy, as well as some additional issues
such as violations of restrictive covenants. In Washington, most
residential purchase agreement forms provide for the seller to
purchase this type of policy for the buyer, unless the parties
agree on another type.

The Real Estate Agent’s Role
in the Closing Process

As your sale progresses toward closing, it’s important to keep
track of the details. Don’t assume that everything’s going
smoothly while you turn your attention to other listings and
other buyers.

Communication. Throughout the closing process, keep your
client up to date on what’s happening. Let her know when the
appraisal is completed, when the loan is approved, and so on.
This will ease her anxieties and reassure her that someone—
you—is looking after her interests. Communication is especially
important when problems crop up. If there’s a delay in getting a
preliminary title report or the pest inspection looks bad, tell your
client immediately. Explain the problem, suggest what can be
done about it, and then work with the client to find a solution.

Communication with the other party’s agent is also very
important. You need to promote your client’s interests, but you
should always do your best to get along with the other agent and
the other party. Although their interests will sometimes conflict
withthose of your client, inmost cases all of you ultimately want
the sale to close. Don’tagree to unreasonable demands, but work
with the other agent to complete the transaction successfully.

Preventing Problems. Here is a list of questions and
suggestions that will help you prevent problems and make the
closing process smoother. Of course, what you do in a particular
transaction will depend in part on whether you’re representing
the buyer or the seller.

Preparing the Purchase and Sale Agreement. Have the
forms used for the buyer’s offer and any counteroffers been
filled out carefully? Do the parties understand the terms of their
agreement? Is the legal description of the property complete and
correct? Consider whether the deadlines in the agreement make
sense under all of the current conditions. How long will it take
to fulfill the contingencies in this market? The contingencies
may include inspections, financing, and even the sale of the
buyer’s current home. When does the buyer need to move? Is
it realistic to expect that the seller can be completely moved
out by that date?

Opening Escrow. Does the escrow agent have a copy of every
addendum and amendment as well as a copy of the purchase and
sale agreement itself? If the escrow instructions are separate from
the purchase agreement form, do they accurately reflect all the
terms of the purchase and sale agreement? The parties can sign
amended instructions if necessary.

Inspections. Are youresponsible for ordering any inspections?
If'so, doitrightaway. And if someone else has that responsibility,
make sure they take care of it as soon as possible. Later, check
to see whether the inspection report has been delivered to the
appropriate parties. Does the report seem thorough and accurate?
Ifthereport recommends repairs, do the recommendations seem
reasonable? If the transaction is contingent on the results of this
inspection, help your client prepare or respond to the inspection
notice (see Chapter 8). If repairs are agreed to, they should be
ordered and completed as soon as possible. Have arrangements
for a timely reinspection been made?
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Financing. If the buyer is using financing and hasn’t been
preapproved for a loan, has she gathered all of the personal
information that she’ll need for the loan application? Has she
chosen a competent lender? Check with the lender periodically
to find out how the loan process is going.

Appraisal. Is the sales price in line with local property values?
Ifthe appraisal comes in low, does a request for reconsideration
of value seem appropriate? (See Chapter 4.)

Special Provisions. Are there any special provisions in
the purchase and sale agreement that require your attention?
Are both parties clear on which personal property items and
fixtures are included in the sale, and which the seller is going
to take with him?

Title Insurance. Has a preliminary title report been ordered?
When the report becomes available, find out whether there are
any title problems that need to be cleared up.

Hazard Insurance. Has the buyer applied for and obtained a
new homeowner’s insurance policy? Has a copy of the policy
been delivered to the escrow agent or the lender?

Moving Out. Isthe seller packing his belongings and preparing to
move out on time? Has he arranged for his mail to be forwarded?
Will the seller leave the house reasonably clean and the yard in
reasonably good shape? Many sellers will be glad to pay to have
junk hauled away, or to have a team of house cleaners go over the
house once it’s empty. You should be able to recommend junk
hauling services and house cleaning services. Ask the other agents
in your office which companies they recommend.

Moving In. If the buyer wants to move in before closing,
or the seller wants to move out after closing, has an interim
rental agreement been prepared and signed? (See Chapter 7.)
Whenever the buyer moves in, will the seller have all of the
house keys ready to turn over to the buyer? If the buyer finds
personal property that may have been left behind accidentally,
or if there’s unforwarded mail for the seller, it’s usually more
appropriate to contact the seller’s agent rather than the seller
himself.

Last-Minute Problems. In the closing process, the risk
that the transaction will fall apart is usually greatest before the
contingencies have been fulfilled, but something can go wrong
at any point, right up through the last few days before closing.

ExavwpLe: The sale of your client's house to the
Friedmans has been going well. The seller and the
buyers have been taking care of their responsibilities
on time, and the financing contingency and inspection
contingencies have been satisfied.

But just a week before the date set for closing, you get
a call from the seller. He says that there’s a problem
with the house that he never told you about. There’s
some dry rot in one of the crawl spaces. He should
have listed this in the seller disclosure statement, but
he decided not to. The home inspector apparently
missed the problem. Now the seller’s conscience
(and fear of liability) has prompted him to let you know
about it. He wants to know what he should do.
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How you handle this situation may mean the difference
between closing the sale on time and not closing it at all. The
problem must be disclosed to the buyers, and they could use it
as grounds for canceling the contract. You should do whatever
you can to prevent that. For instance, you might go to the house
and investigate the extent of the problem, consult with your
designated broker or a licensed home inspector, help the seller
decide on an appropriate price concession to offer the buyers,
and then call the buyers’ agent. By dealing with this problem
in a straightforward and professional manner, you can make it
much more likely that the sale will go through.

To summarize, always stay on top of the closing process.
Keep in touch with your client, with the other party’s agent,
and with the escrow agent. Handle any problems that come up
as promptly as you can. Your role in getting the transaction to
close can be just as important as your role in negotiating the
sale in the first place.

Closing Costs

One of your tasks as a real estate agent is explaining to your
clients the various costs associated with closing a real estate
transaction. Some examples of closing costs are inspection
fees, title insurance fees, recording fees, escrow fees, and loan
fees. Some of these are paid by the buyer, some are paid by the
seller, and some are split between the two parties.

As a real estate agent, you need to be able to give the buyers
and sellers you work with a reasonable estimate of their closing
costs. Sellers want to know how much money they’ll get from
a sale, and buyers want to know how much they’1l actually end
up paying at closing. They will often ask you about this before
they make or accept an offer or counteroffer. An estimate of a
seller’s net proceeds (the amount of cash the seller will walk
away with) or a buyer’s net cost (the amount of cash the buyer
must bring to closing) will take into account how the various
closing costs are typically allocated.

Some closing costs are prorated between the buyer and seller.
To prorate an expense is to divide and allocate it proportionately
between two or more parties, according to time, interest, or
benefit. Figure 11.3 shows the steps involved in proration.

Asettlement statement (also called a closing statement) sets out
all of the financial details of a real estate transaction, including
the closing costs each party must pay. In residential transactions,
the settlement statement is part of the required closing disclosure
form, which we’ll discuss later in the chapter. In preparing a
settlement statement or closing disclosure form, the lender or
closing agentallocates each closing cost to the buyer or the seller
(orboth) asindicated in the purchase agreement; if the agreement
doesn’t specify which party is responsible for a particular cost,
it is allocated according to local custom. For your estimates,
you’ll allocate the parties’ closing costs the same way.
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Fig. 11.3  Prorating an Expense

Step 1

Divide the expense by the number of daysitcovers
to find the per diem (daily) rate.

o Divide annual expenses by 365.
o Divide monthly expenses by the number of
days in the month in question.
STEP 2
Determine the number of days for which one party
is responsible for the expense.
Step 3

Multiply the number of days by the per diem rate
to find that party’s share of the expense.

Expense paid in arrears (overdue):
o Seller’s share is a debit for the seller.

Expense paid in advance:
o Seller’s share is a credit for the seller.

Expense continues after closing:

o Buyer’s share is a credit for the buyer if paid
in arrears.

o Buyer’s share is a debit for the buyer if paid
in advance.

Many agents use worksheets to help them calculate and explain
net costs and net proceeds for their buyers and sellers. A buyer’s
estimated net cost worksheet is shown later in the chapter, in
Figure 11.4. A seller’s estimated net proceeds worksheet is
shownin Figure 11.5. Your broker may have similar worksheets
available for you to use.

The same software that helps you prepare a competitive market
analysis may also have a function that lets you prepare a rough
estimate of the seller’s net proceeds or the buyer’s net costs,
so it is unlikely you will need to do all of the following steps
by hand. It is important to know all of the principles behind
estimating these figures, though, so you can assess whether
the generated figures seem reasonable, and so you can look
for potential errors.

Costs and Credits

On a settlement statement, the costs that a party must pay at
closing are referred to as that party’s debits (the opposite of
credits). The buyer’s debits increase the amount of money the
buyer will have to bring to closing. The seller’s debits decrease
the seller’s net proceeds.

In addition to their debits, each party will usually have some
credits that also must be taken into account (and in some cases
prorated). Credits are payments that will be made to the buyer
or the seller at closing. The buyer’s credits decrease the buyer’s
net cost. The seller’s credits increase the seller’s net proceeds.

Note that some closing costs are charges that one party owes
the other party. At closing, each of these will be treated as a
debit for the party that must pay it and as a credit for the other
party. For example, the buyer may be required to pay the seller
a prorated share of the annual property taxes, because the seller
paid the taxes in advance. The prorated amount is a debit for
the buyer and a credit for the seller on the settlement statement.
On your worksheets, add it to the buyer’s net cost, and also add
it to the seller’s net proceeds.

Other closing costs are charges that one party must pay to a third
party. For example, the seller will have to pay the brokerage
firm a sales commission. This is a debit for the seller (subtracted
from the net proceeds), but it does not affect the buyer.

Also, some of the credits a party receives at closing come from
a third party. For example, the seller’s lender must refund any
unused tax and insurance reserves to the seller at closing. This
is a credit for the seller (added to the net proceeds), and it does
not affect the buyer.

Residential transactions involve many standard closing costs.
Some are allocated according to custom, some are allocated
according to the terms of the purchase and sale agreement, and
a few are allocated according to law. We’ll first go through the
process of estimating a buyer’s net cost. After that, we’ll turn
to the seller’s net proceeds.

Estimating the Buyer’s Net Cost

Certain costs are the buyer’s responsibility in every transaction,
or almost every transaction. Responsibility for other costs—
whether they’ll be paid by the buyer or by the seller, or shared
between them—may vary. To estimate a buyer’s net cost, add
up all of the charges the buyer will have to pay to close the sale
and offset them with the credits owed to the buyer.

Purchase Price. Of course, the purchase price is the major
cost for the buyer in every transaction. Use this as the starting
point on your buyer’s net cost worksheet. The price is offset by
the buyer’s earnest money deposit and the financing.

Earnest Money. In most transactions, the buyer provides an
earnest money deposit. The deposit is applied to the purchase
price if the sale closes. Since the buyer has already paid the
earnest money, it is treated as a credit for the buyer on the
settlement statement. On the net cost worksheet, subtract the
amount of the earnest money from the purchase price.

Financing. Most buyers pay a large part of the purchase price
with borrowed money. Any financing arrangement—a new
loan, the assumption of the seller’s loan, or seller financing—is
treated as a credit for the buyer. On the buyer’s worksheet,
subtract the loan amount and/or the amount of other financing
from the purchase price.

Loan Costs. Borrowing money isn’t free. In addition to the
interest the buyer will have to pay over the life of the loan, she
will incur a number of closing costs in the course of obtaining
the loan. Unless the seller has agreed to pay some of them, the
buyer will pay all of the closing costs associated with the loan.
That means you should add these closing costs to the purchase
price on your buyer’s net cost worksheet.
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Appraisal. The appraisal is required by the buyer’s lender, so
the appraisal fee is ordinarily paid by the buyer.

Credit Report. The buyer’s lender charges the buyer for the
credit investigation, so this is also a cost for the buyer.

Origination Fee. This is the lender’s one-time charge to the
borrower for setting up the loan (see Chapter 10). It’s almost
always paid by the buyer. Ifthe buyer is assuming the seller’s loan,
an assumption fee will be charged instead of an origination fee.

Discount Points. Discount points are paid to a lender at
closing, in order to get a loan at a lower interest rate than the
lender would have charged otherwise. The discount points
are paid by the buyer, unless the seller has agreed to pay for a
buydown (see Chapter 10). In that case, some or all of the points
are paid by the seller.

Prepaid Interest. As a general rule, the first payment date of a
new loan is not the first day of the month immediately following
closing, but rather the first day of the next month after that. For
instance, if a sale closes on March 15, the first payment on the
new loan is due on May 1 instead of April 1. This gives the buyer
a chance to recover a little from the financial strain of closing.

Even though the first loan payment isn’t due for an extra month,
interest begins accruing on the loan on the closing date. Interest
on a real estate loan is almost always paid in arrears. In other
words, the interest that accrues during a given month is paid
at the end of that month. For instance, a loan payment that is
due on September 1 includes the interest that accrued during
August. So if the transaction closes on March 15, the first
payment will be due on May 1, and that payment will cover the
interest accrued in April. However, it won’t cover the interest
accrued between March 15 and March 31. Instead, the lender
will require the buyer to pay the interest for those 17 days in
March at closing. This is called prepaid interest or interim
interest. It is almost always paid by the buyer.

ExampLe: The buyer is borrowing $166,500 at 6.5%
interest to finance the purchase. The annual interest
on the loan during the first year will be $10,822.50
($166,500 x .065 = $10,822.50). The escrow agent
divides that annual figure by 365 to determine the per
diem interest rate.

$10,822.50 + 365 = $29.65 per diem

There are 17 days between the closing date (March
15) and the first day of the following month, so the
lender will expect the buyer to prepay 17 days’ worth
of interest at closing.

$29.65 x 17 days = $504.05 prepaid interest

The escrow agent will enter $504.05 as a debit to the
buyer on the settlement statement. When you are
preparing your estimated net cost worksheet for the
buyer, you can go through the same process to come
up with a figure for the prepaid interest. Add it to the
buyer’s net cost.
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The buyer and the seller both owe interest for the closing date
(unless the buyer is assuming the seller’s loan or the buyer is
paying all cash). That’s because there are two different loans
at issue—one that ends on the closing date and the other that
begins on that date. Ifthe buyer is assuming the seller’s loan, the
parties must agree on who pays the interest for the closing date.
Lender’s Title Insurance Premium. As explained earlier,
the lender requires the buyer to provide a policy to protect the
lender’s lien priority. The premium for the lender’s policy is
paid by the buyer, unless otherwise agreed.

Fig. 11.4 Buyer’s Estimated Net Cost Worksheet

Buyer’s Estimated Net Cost

Purchase Price $185,000.00
Earnest money deposit (credit) —5,000.00
Financing (credit) —166,500.00

Remainder (price less offsets) $13,500.00

Buyer’s Closing Costs
Appraisal fee +275.00
Credit report +40.00
Origination fee +1,665.00
Discount points +4,995.00
Prepaid interest + 504.05
Lender’s title insurance +600.00
Inspection fees +400.00
Hazard insurance +375.00
Attorney’s fees + 350.00
Recording fees +50.00
Escrow fee +250.00
Property taxes + 960.68

Estimated Net Cost $23,964.73
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Inspection Fees. The cost of an inspection is allocated by
agreement between the parties. Customarily, the buyer pays
for the inspection fees.

Hazard Insurance. The lender generally requires the buyer
to pay for one to three years of hazard insurance coverage in
advance, at closing.

Attorney’s Fees. A buyer who is represented by an attorney
in the transaction is responsible for her own attorney’s fees.
(The same is true for the seller.) In many transactions, the
attorney’s fees are not handled through escrow. Instead, each
lawyer simply bills his or her client directly.

Recording Fees. The fees for recording the various
documents involved in the transaction are usually charged
to the party who benefits from the recording. So the fees for
recording the deed and the new mortgage or deed of trust are
normally paid by the buyer.

Escrow Fee. Also called a settlement fee or closing fee, this
is the escrow agent’s charge for her services. The buyer and
the seller commonly agree to split the escrow fee, so that each
of them pays half.

Property Taxes. The seller is responsible for the property
taxes up to the day of closing; the buyer is responsible for them
thereafter. The parties will agree on (or rely on local custom
to settle) which party pays the taxes for the closing date itself;
more often than not, the buyer is responsible.

If the seller has already paid some or all of the property taxes
in advance, he is entitled to a prorated refund from the buyer
at closing. The amount of the refund is a debit for the buyer
and a credit for the seller.

ExampLE: The sale is closing on March 15. This year
the property taxes on the house are $1,200.85. The
escrow agent determines the per diem rate by dividing
that figure by 365, the number of days in the year.

$1,200.85 + 365 = $3.29 per diem

The seller is responsible for the property taxes from
January 1 through March 14—in other words, for the
first 73 days of the year. The buyer’s responsible for
them from March 15 to the end of the year.

The seller has already paid the full year’s taxes, so at
closing he will be entitled to a credit for the share that is
the buyer’s responsibility. The escrow agent multiplies
the number of days for which the seller is responsible
by the per diem rate to determine the seller’'s share
of the taxes. The escrow agent subtracts the seller’s
share from the annual figure to find the buyer’s share.

73 days x $3.29 = $240.17 (Seller’s share)
$1,200.85 — $240.17 = $960.68 (Buyer’s share)

This $960.68 will appear on the buyer’s settlement
statement as a debit and on the seller’s statement as
a credit. Again, you can do a similar proration for your
net cost and net proceeds estimates. Add the buyer’s
debit to the buyer’s net cost, and add the seller’s credit
to the seller’s net proceeds.

Estimated Total Cost. When all of the appropriate items
on your net cost worksheet have been filled in, the buyer’s
estimated net cost may be calculated. With the purchase price
as a starting point, all of the buyer’s credits are subtracted, and
all of the buyer’s costs are added. The result is the net cost, the
amount of money that the buyer will have to pay the escrow
agent in order to close the sale.

Be sure your buyer knows what kind of check the escrow agent
will accept. A certified check or cashier’s check, rather than a
personal check, may be required.

Estimating the Seller’s Net Proceeds

Now let’s look at the costs and credits that you should take into
consideration when estimating a seller’s net proceeds.

Sales Price. The largest credit for the seller is, naturally, the
sales price. It should be the starting point in your net proceeds
calculation. You’ll add any other credits that the seller will
receive at closing to the price, then you’ll subtract the costs
that the seller must pay.

Refunds. The seller may be entitled to certain refunds at
closing. Asyou’ve already seen, if the seller has paid the property
taxes in advance, the buyer will have to refund the share for
which she’s responsible to the seller. That will increase the
seller’s net proceeds. (On the other hand, if the seller hasn’t
paid the taxes yet, he will have to pay a prorated share of them
at closing, which will decrease the net proceeds.)

Another possible credit for the seller is a refund of funds
remaining in the reserve account (or impound account) for
the seller’s loan. A seller often has reserves on deposit with
his lender to cover future property taxes and hazard insurance
premiums. When the seller’s loan is paid off, the unused balance
in the reserve account is refunded to the seller by the lender. If
your seller will receive this type of refund, add it to the seller’s
net proceeds. The seller’s lender can help you determine how
much the refund of reserves will be.

Any other refunds that the seller will receive at closing should
be treated in the same way.

Total Proceeds. On your net proceeds worksheet, add all of
the seller’s credits to the sales price to determine the seller’s total
proceeds. You’ll be subtracting the seller’s costs from this figure.

Seller Financing or Loan Assumption. We explained
earlier that any type of financing is a credit for the buyer. Thus,
just like a new loan, seller financing or an assumed loan is
subtracted from the buyer’s net cost. But unlike a new loan,
seller financing or an assumed loan is also subtracted from the
seller’s net proceeds. That’s because either of these financing
arrangements will reduce the amount of cash the seller will
receive at closing. (Note, however, that if the buyer obtains
a new loan from a bank or other third-party lender, the loan
amount has no effect on the seller’s net proceeds.)
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Payoff of Seller’s Loan. If, like most sellers, your seller
will have to pay off his existing mortgage loan, his net will
be reduced by the payoff amount. This is the unpaid principal
balance, plus any unpaid interest, as of the closing date. Even
if you don’t yet know when the closing date will be, you can
calculate a good estimate of the payoff amount by asking the
seller’s lender for the current principal balance.

The actual payoff amount will probably be somewhat less than
the estimated payoff (because the principal balance will be less
if the seller makes another payment before closing), but you
don’t need to worry about the difference. Since your estimate
of'the seller’s net proceeds won’t match the actual net proceeds
exactly, it’s better if the estimate turns out to be a little lower
than the actual figure, rather than a little higher. That way, the
seller will be pleased rather than disappointed at closing. (For
the same reason, it’s better if the buyer’s estimated net cost is
a little higher than the actual figure.)

Fig. 11.5  Seller’s Estimated Net Proceeds Worksheet

Seller’s Estimated Net Proceeds
Sales Price $185,000.00
Prorated property taxes (credit) + 960.68
Reserve account (credit) +500.32
Total Proceeds to Seller + 186,461.00
Seller’s Closing Costs
Loan payoff —78,000.00
Interest due on loan —224.40
Prepayment penalty -0.00
Other liens and assessments —0.00
Brokerage commission -12,950.00
Owner’s title insurance —725.00
Seller-paid discount points -0.00
Excise tax —2,960.00
Repairs —500.00
Attorney’s fees —-0.00
Recording fees —24.00
Escrow fee —250.00
Estimated Net Proceeds $90,827.60
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Interest on Seller’s Loan. Because interest on areal estate
loan is paid in arrears, when a transaction closes in the middle
of the payment period, the seller owes his lender some interest
after paying off the principal balance.

ExawmpLE: The closing date is March 15. Although the
seller made a mortgage payment on his loan on March
1, that payment did not include any of the interest that
is accruing during March. The seller owes the lender
interest for the period from March 1 through March 15.
The escrow agent prorates the interest, charging the
seller only for those days, rather than for the whole
month.

Suppose the remaining principal balance is $78,000

and the annual interest rate is 7%. First find the per
diem amount.

$78,000 x .07 = $5,460 annual interest
$5,460 + 365 = $14.96 per diem interest

$14.96 x 15 days = $224.40

The seller owes the lender $224.40 in interest.
Subtract this from the seller’s net proceeds.

Suppose the seller in this example had arranged for the buyer
to assume his loan. In that case, the buyer’s first payment to the
lender would be due April 1, and it would pay all of the interest
for March. The seller would be debited for the interest owed up to
March 15, and the buyer would be credited for the same amount.

Prepayment Penalty. This is a charge the seller’s lender
may impose on the seller for paying the loan off before the end
of'its term. If the seller must pay a prepayment penalty, contact
the lender to determine approximately how much the penalty
will be. Subtract the estimated penalty from the seller’s net
proceeds. Prepayment penalties are prohibited or limited in
many types of loans (see Chapter 10).

Sales Commission. The real estate commission is almost
always paid by the seller. The amount of the commission
is usually determined by multiplying the sales price by the
commission rate.

ExampLE: Your listing agreement states that the seller
will pay a commission of 7% of the sales price. The
property sells for $185,000. $185,000 x .07 = $12,950.
The amount of the brokerage commission is $12,950.

Since the commission is one of the seller’s costs, you should
subtract it from the sales price when you’re calculating the
seller’s net proceeds.

Owner’s Title Insurance Premium. Asexplained earlier,
the premium for the owner’s title insurance policy (which
protects the buyer) is customarily paid by the seller.

Discount Points. If the seller has agreed to pay discount
points or other costs involved in the buyer’s loan, these will
be a debit for the seller on the settlement statement. Subtract
them from the seller’s net proceeds.
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Excise Tax. An excise tax is imposed on most sales of real
property in Washington. The tax is based on the property’s selling
price, and the tax rate is graduated so that a higher percentage
of'the price is charged on more costly properties. For example,
the excise tax might be 1.6% of the selling price for a relatively
inexpensive home, but over 3% for a very expensive home.
Most of the tax is paid to the state, but the local government
also receives a share, the size of which varies depending on the
city or county where the property is located. The excise tax is
customarily paid by the seller. (However, if for some reason
the tax is not paid at closing, it will become a lien against the
property now owned by the buyer.)

Repair Costs. The cost of repairs that the seller agreed to
pay for will be deducted from the seller’s proceeds at closing,
unless the seller has already paid for them.

Attorney’s Fees. The seller will pay his own attorney’s fees
if he is represented by a lawyer. These will not necessarily be
handled through the closing process.

Recording Fees. The seller will pay the recording fees for
the documents that are recorded for his benefit. For instance,
the seller customarily pays the fee for recording a deed of
reconveyance to release the property from the lien of the deed
of trust he has paid off.

Escrow Fee. As mentioned earlier, the seller customarily
pays half of the escrow fee.

Estimated Net Proceeds. Whenthe seller’sloan payoffand
all of the seller’s closing costs are subtracted from the seller’s
total proceeds, the result is the seller’s estimated net proceeds,
the amount he can expect to take away from the closing. The
escrow agent may offer the seller different options for receiving
these funds, such as a cashier’s check or direct deposit.

Federal Laws that
Affect Closing

To end our discussion of the closing process, we’ll discuss
some federal laws that must be complied with in closing a real
estate transaction. These include certain income tax laws and
the Real Estate Settlement Procedures Act.

Income Tax Regulations

There are some income tax requirements connected with closing
that you should be familiar with. The escrow agent (or other
closing agent) is primarily responsible for ensuring that these
requirements are met.

Form 1099-S Reporting. The personresponsible for closing
a real estate sale generally must report the sale to the Internal
Revenue Service. IRS Form 1099-S is used to report the seller’s
name and social security number and the gross proceeds from
the sale. In most cases, the gross proceeds figure is the same
as the property’s sales price.

There are several exemptions to this reporting requirement. Most
significantly, the form isn’t required in the sale of a principal
residence if: 1) the seller certifies in writing that none of the
gain is taxable; and 2) the sale is for $250,000 or less ($500,000
or less if the seller is married).

Note that the closing agent is not permitted to charge an extra
fee for filling out the 1099-S form.

Form 8300 Reporting. To help prevent money laundering
and tax evasion, transactions involving large sums of cash must
bereported to the federal government. Ifa closing agentreceives
more than $10,000 in cash, she must report the cash payment
on IRS Form 8300 in order to help detect money laundering.
This is true even if the cash isn’t received all at once.

ExampLe: ABC Escrow is handling the closing for buyer
Sam.As partofthe process, Samwill bring $12,000 cash
to closing. He gives ABC Escrow $8,000 on Thursday,
and the remaining $4,000 on Friday. Although the
individual amounts are less than $10,000, ABC Escrow
will need to submit Form 8300 to the IRS because the
transactions are related.

The closing agent must file Form 8300 within 15 days of
receiving the cash, and a copy of the form should be kept on
file for five years.

FIRPTA. The Foreign Investment in Real Property Tax Act
(FIRPTA) helps prevent foreign investors from evading tax
liability on income generated from the sale of U.S. real estate.
To comply with FIRPTA, the buyer must determine whether
the seller is a “foreign person” (someone who is not a U.S.
citizen or a resident alien). If the seller is a foreign person, then
the buyer must withhold 15% of the amount realized from the
sale and forward that amount to the Internal Revenue Service.
Usually, the amount realized is simply the sales price. This must
occur within 20 days after the transfer date. In most cases, the
closing agent handles these requirements on behalf of the buyer.

Many purchase and sale agreement forms have a provision
concerning FIRPTA compliance. It requires the closing agent
to prepare a certification stating that the seller is not a foreign
person under the terms of this law, and the seller agrees to sign
the certification. However, if the seller is a foreign person, the
closing agent is directed to withhold the required amount and
comply with the law, unless the sale is exempt from FIRPTA.

FIRPTA’s exemptions cover various types of transactions.
Most notably for our purposes, some residential transactions
are exempt from the law. For the exemption to apply, the buyer
must be purchasing the property for use as her home, and the
purchase price must be $300,000 or less. If the amount realized
is between $300,000 and $1 million, only 10% needs to be
withheld, instead of 15%.

Real Estate Settlement Procedures Act

The Real Estate Settlement Procedures Act (RESPA) affects
how closing is handled in most residential transactions financed
with institutional loans. The law has two main goals:

* to provide borrowers with information about their closing
costs; and

* to eliminate kickbacks and referral fees that unnecessarily
increase the costs of purchasing a home.
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Transactions Covered by RESPA. RESPA applies to
“federally related” loan transactions. Aloan s federally related if:

1. it will be secured by a mortgage or deed of trust against:

* property on which there is (or on which the loan
proceeds will be used to build) a dwelling with four
or fewer units;

» a condominium unit or a cooperative apartment; or

¢ a lot with (or on which the loan proceeds will be
used to place) a mobile home; and

2. the lender is federally regulated, has federally insured
accounts, is assisted by the federal government, makes
loans in connection with a federal program, sells loans
to Fannie Mae or Freddie Mac, or makes residnetial real
estate loans that total more than $1,000,000 per year.

In short, the act applies to almost all institutional lenders and
to most residential loans.

Exemptions. RESPA does not apply to the following loan
transactions:

* aloan used to purchase 25 acres or more;

* aloan primarily for a business, commercial, or agricultural
purpose;

* a loan used to purchase vacant land, unless there will be
a one- to four-unit dwelling built on it or a mobile home
placed on it;

* temporary financing, such as a construction loan; and

+ an assumption for which the lender’s approval is neither
required nor obtained.

Note that RESPA also does not apply to seller-financed
transactions, since the seller is not a federally regulated lender.

RESPA Requirements. RESPA imposes these requirements
on federally related loan transactions:

1. Ifalender or other settlement service provider requires the
borrower to use a particular attorney, appraiser, or other
service provider, that requirement must be disclosed to the
borrower when the loan application or service agreement
is signed.

2. If any settlement service provider refers a borrower to an
“affiliated” provider, that joint business relationship must
be fully disclosed, along with fee estimates for the services
in question and language that the referral is optional.

3. Ifthe borrower will have to make deposits into an impound
account (or reserve account) to cover taxes, insurance, and
other recurring costs, the lender cannot require excessive
deposits (more than necessary to cover the expenses when
they come due, plus a two-month cushion).

4. Alender, loan originator, title company, real estate agent,
or other settlement service provider may not:

* pay or accept a kickback or referral fee (a payment
fromone settlement service providerto another provider
for referring customers);
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* pay or accept an unearned fee (a charge that one
settlement service provider shares with another
provider who hasn’t actually performed any services
in exchange for the payment); or

« chargea fee for the preparation of an impound account
statement or any of the required disclosure forms.

5. The seller may not require the buyer to use a particular
title company.

RESPA’s prohibition on kickbacks and unearned fees (number 4
above)isintended to prevent practices that were once widespread
and that generally benefited real estate agents, lenders, and other
settlement service providers at the expense of home buyers.
Note that this prohibition doesn’t apply to referral fees that
one real estate licensee or firm pays to another for referring
potential brokerage customers or clients, or to commission
sharing agreements between real estate licensees.

ClosingDisclosure Form. RESPA and the Truthin Lending
Actrequire lenders to disclose the parties’actual closing costs on
a closing disclosure form. (See Figure 11.6.) The escrow agent
typically assists the lender in preparing the closing disclosure.

The closing disclosure form includes the seller’s closing costs
and credits, and any amounts paid by third parties. To present
this information clearly, the second and third pages are laid out
in a detailed grid that takes the place of a settlement statement.

The buyer must receive the closing disclosure form no later
than three business days before closing; the seller must receive
one no later than the closing date. The parties should check the
closing disclosures closely; errors aren’t unusual, especially
with long-distance lenders unfamiliar with local practices. (The
parties’agents may be able to assist with checking the numbers.)

The law limits how much certain categories of loan costs can
increase between the time the buyer receives the estimate form
and the closing date. These limits on increases, referred to as
“tolerances,” help prevent bait and switch tactics: giving a
buyer low estimates when the loan application is submitted,
but charging much more than the estimated amounts after the
buyer has committed to the lender. If the buyer doesn’t have the
option of shopping for a particular service (because the lender
requires the use of a certain settlement service provider), then
a “zero tolerance” rule applies; in other words, the buyer can’t
be charged any more than the estimate that was given for that
service.

A key section of the closing disclosure form is the table at the
top of the third page. It directly compares the estimated closing
costs thatappeared on the buyer’s loan estimate form, which was
given at the time of the loan application, to the actual charges
that the buyer is paying at closing.

Lenders can avoid penalties for excessive increases in their
initial cost estimates by providing the buyer with an amended
loan estimate form. If a buyer pays an excessive charge, the
lender must refund the excess within 60 days after closing.
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Fig. 11.6  Sample Closing Disclosure Form

. o This form is a statement of final loan terms and closing costs. Compare this
CI°S| ng DISClOSU re document with your Loan Estimate.
Closing Information Transaction Information Loan Information
Date Issued 4/15/20XX Borrower  Michael Jones and Mary Stone Loan Term 30 years
Closing Date 4/15/20XX 123 Anywhere Street Purpose Purchase
DisbursementDate  4/15/20XX Anytown, ST 12345 Product Fixed Rate
Settlement Agent  Epsilon Title Co. Seller Steve Cole and Amy Doe
File # 12-3456 321 Somewhere Drive Loan Type [ Conventional OJFHA
Property 456 Somewhere Ave Anytown, ST 12345 OVvA O
Anytown, ST 12345 Lender Ficus Bank Loan ID # 123456789
Sale Price $180,000 MIC# 000654321
Can this amount increase after closing?
Loan Amount $162,000 NO
Interest Rate 3.875% NO
Monthly Principal & Interest 5761 .78 NO
See Projected Payments below for your
Estimated Total Monthly Payment
Does the loan have these features?
Prepayment Penalty YES - Ashigh as $3,240 if you pay off the loan during the
first 2 years
Balloon Payment NO
Proiected Pa o
Payment Calculation Years 1-7 Years 8-30
Principal & Interest $761.78 $761.78
Mortgage Insurance + 82.35 + —
Estimated Escrow + 206.13 + 206.13
Amount can increase over time
Estimated Total
Monthly Papmant $1,050.26 $967.91
This estimate includes In escrow?
Estimated Taxes, Insurance (x] Property Taxes YES
& Assessménts ) $356.13 [x] Homeowner’s Insurance YES
Amount can increase over time amonth [x] Other: Homeowner’s Association Dues NO
See page 4 for details See Escrow Account on page 4 for details. You must pay for other property
costs separately.
O d O .
Closing Costs $9,712.10  Includes $4,694.05 in Loan Costs + $5,018.05 in Other Costs — $0
in Lender Credits. See page 2 for details.
Cash to Close $ 14,147.26 Includes Closing Costs. See Calculating Cash to Close on page 3 for details.
CLOSING DISCLOSURE PAGE 1 OF 5 - LOAN ID # 123456789

Source: Consumer Financial Protection Bureau
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Closing Cost Details

Borrower-Paid Paid by
At Closing  Before Closing Before Closing OthErs
A. Origination Charges $1,802.00
0.25 % of Loan Amount (Points) $405.00
Application Fee $300.00
Underwriting Fee $1,097.00
B. Services Borrower Did Not Shop For $236.55
Appraisal Fee to John Smith Appraisers Inc. $405.00
Credit Report Fee to Information Inc. $29.80
Flood Determination Fee to Info Co. $20.00
Flood Monitoring Fee to Info Co. $31.75
Tax Monitoring Fee to Info Co. $75.00
Tax Status Research Fee to Info Co. $80.00
C. Services Borrower Did Shop For $2,655.50
Pest Inspection Fee to Pests Co. $120.50
Survey Fee to Surveys Co. $85.00
Title - Insurance Binder to Epsilon Title Co. $650.00
Title - Lender’s Title Insurance to Epsilon Title Co. $500.00
Title - Settlement Agent Fee to Epsilon Title Co. $500.00
Title - Title Search to EpsilonTitle Co. $800.00
D.TOTAL LOAN COSTS (Borrower-Paid) $4,694.05
Loan Costs Subtotals (A + B+ C) $4,664.25 $29.80
E.Taxes and Other Government Fees $85.00
Recording Fees Deed: $40.00 Mortgage: $45.00 $85.00
Transfer Tax to Any State
F. Prepaids $2,120.80
Homeowner’s Insurance Premium ( 12 mo.) to Insurance Co. $1,209.96
Mortgage Insurance Premium ( mo.)
Prepaid Interest ($17.44 per day from 4/15/13 to 5/1/13) $279.04
Property Taxes ( 6 mo.) to Any County USA $631.80
G. Initial Escrow Payment at Closing $412.25
Homeowner’s Insurance $100.83 per month for 2 mo. $201.66
Mortgage Insurance per month for  mo.
Property Taxes $105.30 per month for 2 mo. $210.60
Aggregate Adjustment -0.01
H. Other $2,400.00
HOA Capital Contribution to HOA Acre Inc. $500.00
HOA Processing Fee to HOA Acre Inc. $150.00
Home Inspection Fee to Engineers Inc. $750.00 $750.00
Home Warranty Fee to XYZ Warranty Inc.
Real Estate Commission to Alpha Real Estate Broker
Real Estate Commission to Omega Real Estate Broker
Title — Owner’s Title Insurance (optional)  to Epsilon Title Co. $1,000.00
|. TOTAL OTHER COSTS (Borrower-Paid) $5,018.05
Other Costs Subtotals (E+ F + G + H) $5,018.05
J.TOTAL CLOSING COSTS (Borrower-Paid) $9,712.10
Closing Costs Subtotals (D + 1) $9,682.30 $29.80 $750.00 $405.00

Lender Credits

CLOSING DISCLOSURE

PAGE 2 OF 5 - LOAN ID # 123456789
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Calculating Cash to Close Use this table to see what has changed from your Loan Estimate.
Loan Estimate Final Did this change?
Total Closing Costs (J) $8,054.00 $9,712.10 | YES - See Total Loan Costs (D) and Total Other Costs (1)
Closing Costs Paid Before Closing $0 -$29.80 | YES -You paid these Closing Costs before closing
Closing Costs Financed
(Paid from your Loan Amount) $0 $0 | NO
Down Payment/Funds from Borrower $18,000.00 $18,000.00 | NO
Deposit -$10,000.00 -$10,000.00 | NO
Funds for Borrower $0 $0 | NO
Seller Credits $0 -$2,500.00 | YES - See Seller Credits in Section L
Adjustments and Other Credits $0 -$1,035.04 | YES - Seedetailsin Sections Kand L
Cash to Close $16,054.00 $14,147.26
Summaries of Transactions Use this table to see a summary of your transaction.
BORROWER’S TRANSACTION SELLER’S TRANSACTION
K. Due from Borrower at Closing $189,762.30 M. Due to Seller at Closing $180,080.00
Sale Price of Property $180,000.00 Sale Price of Property $180,000.00
Sale Price of Any Personal Property Included in Sale Sale Price of Any Personal Property Included in Sale
Closing Costs Paid at Closing (J) $9,682.30
Adjustments
Adjustments for Items Paid by Seller in Advance Adjustments for Items Paid by Seller in Advance
City/Town Taxes to City/Town Taxes to
County Taxes to County Taxes to
Assessments to Assessments to
HOA Dues 4/15/13 to 4/30/13 $80.00 HOA Dues 4/15/13  to 4/30/13 $80.00
L. Paid Already by or on Behalf of Borrower at Closing $175,615.04 N. Due from Seller at Closing $115,665.04
Deposit $10,000.00 Excess Deposit
Loan Amount $162,000.00 Closing Costs Paid at Closing (J) $12,800.00
Existing Loan(s) Assumed or Taken Subject to Existing Loan(s) Assumed or Taken Subject to
Payoff of First Mortgage Loan $100,000.00
Seller Credit $2,500.00 Payoff of Second Mortgage Loan
Other Credits
Rebate from Epsilon Title Co. $750.00
Seller Credit $2,500.00
Adjustments
Adjustments for Items Unpaid by Seller Adjustments for Items Unpaid by Seller
City/Town Taxes 1/1/13 to 4/14/13 $365.04 City/Town Taxes 1/1/13 to 4/14/13 $365.04
County Taxes to County Taxes to
Assessments to Assessments to
CALCULATION CALCULATION
Total Due from Borrower at Closing (K) $189,762.30 Total Due to Seller at Closing (M) $180,080.00
Total Paid Already by or on Behalf of Borrower at Closing (L) - $175,615.04 Total Due from Seller at Closing (N) -$115,665.04
Cash to Close X From [] To Borrower $14,147.26 Cash [] From X] To Seller $64,414.96
CLOSING DISCLOSURE PAGE 3 OF 5« LOAN ID # 123456789
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Additional Information About This Loan

Loan Disclosures

Assumption

If you sell or transfer this property to another person, your lender

[T will allow, under certain conditions, this person to assume this
loan on the original terms.

X will not allow assumption of this loan on the original terms.

Demand Feature

Your loan

[J has a demand feature, which permits your lender to require early
repayment of the loan. You should review your note for details.

X does not have a demand feature.

Late Payment
If your payment is more than 15 days late, your lender will charge a
late fee of 5% of the monthly principal and interest payment.

Negative Amortization (Increase in Loan Amount)

Under your loan terms, you

[J are scheduled to make monthly payments that do not pay all of
the interest due that month. As a result, your loan amount will
increase (negatively amortize), and your loan amount will likely
become larger than your original loan amount. Increases in your
loan amount lower the equity you have in this property.

[J may have monthly payments that do not pay all of the interest
due that month. If you do, your loan amount will increase
(negatively amortize), and, as a result, your loan amount may
become larger than your original loan amount. Increases in your
loan amount lower the equity you have in this property.

X] do not have a negative amortization feature.

Partial Payments
Your lender

XI may accept payments that are less than the full amount due
(partial payments) and apply them to your loan.

[J may hold them in a separate account until you pay the rest of the
payment, and then apply the full payment to your loan.

[ does not accept any partial payments.
If this loan is sold, your new lender may have a different policy.

Security Interest

You are granting a security interest in
456 Somewhere Ave., Anytown, ST 12345

You may lose this property if you do not make your payments or
satisfy other obligations for this loan.

CLOSING DISCLOSURE

Escrow Account

For now, your loan

X will have an escrow account (also called an “impound” or “trust”
account) to pay the property costs listed below. Without an escrow
account, you would pay them directly, possibly in one or two large
payments a year. Your lender may be liable for penalties and interest
for failing to make a payment.

Escrow
Escrowed $2,473.56 | Estimated total amount over year 1 for
Property Costs your escrowed property costs:
over Year 1 Homeowner’s Insurance

Property Taxes
Non-Escrowed $1,800.00 | Estimated total amount over year 1 for
Property Costs your non-escrowed property costs:
over Year 1 Homeowner’s Association Dues

You may have other property costs.
Initial Escrow $412.25 | A cushion for the escrow account you
Payment pay at closing. See Section G on page 2.
Monthly Escrow $206.13 | The amount included in your total
Payment monthly payment.

7 will not have an escrow account because [you declined it LI your
lender does not offer one. You must directly pay your property
costs, such as taxes and homeowner’s insurance. Contact your
lender to ask if your loan can have an escrow account.

No Escrow

Estimated Estimated total amount over year 1. You
Property Costs must pay these costs directly, possibly
over Year 1 in one or two large payments a year.
Escrow Waiver Fee

In the future,

Your property costs may change and, as a result, your escrow pay-
ment may change. You may be able to cancel your escrow account,
but if you do, you must pay your property costs directly. If you fail

to pay your property taxes, your state or local government may (1)
impose fines and penalties or (2) place a tax lien on this property. If
you fail to pay any of your property costs, your lender may (1) add
the amounts to your loan balance, (2) add an escrow account to your
loan, or (3) require you to pay for property insurance that the lender
buys on your behalf, which likely would cost more and provide fewer
benefits than what you could buy on your own.

PAGE 4 OF 5« LOAN ID # 123456789
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n Calculations

Total of Payments. Total you will have paid after
you make all payments of principal, interest,

mortgage insurance, and loan costs, as scheduled. $285,803.36
Finance Charge. The dollar amount the loan will

cost you. $118,830.27
Amount Financed. The loan amount available after

paying your upfront finance charge. $162,000.00
Annual Percentage Rate (APR). Your costs over

the loan term expressed as a rate. This is not your

interest rate. 4.174%
Total Interest Percentage (TIP). The total amount

of interest that you will pay over the loan term as a

percentage of your loan amount. 69.46%

Questions? If you have questions about the
loan terms or costs on this form, use the contact
information below. To get more information

or make a complaint, contact the Consumer

Financial Protection Bureau at

www.consumerfinance.gov/mortgage-closing

Contact Information

Other Disclosures

Appraisal

If the property was appraised for your loan, your lender is required to
give you a copy at no additional cost at least 3 days before closing.

If you have not yet received it, please contact your lender at the
information listed below.

Contract Details
See your note and security instrument for information about
« what happens if you fail to make your payments,
+ what is a default on the loan,
« situations in which your lender can require early repayment of the
loan, and
- the rules for making payments before they are due.

Liability after Foreclosure

If your lender forecloses on this property and the foreclosure does not

cover the amount of unpaid balance on this loan,

X state law may protect you from liability for the unpaid balance. If you
refinance or take on any additional debt on this property, you may
lose this protection and have to pay any debt remaining even after
foreclosure. You may want to consult a lawyer for more information.

[ state law does not protect you from liability for the unpaid balance.

Refinance

Refinancing this loan will depend on your future financial situation,
the property value, and market conditions. You may not be able to
refinance this loan.

Tax Deductions

If you borrow more than this property is worth, the interest on the
loan amount above this property’s fair market value is not deductible
from your federal income taxes. You should consult a tax advisor for
more information.

Lender

Name Ficus Bank

Address 4321 Random Blvd.
Somecity, ST 12340

NMLS ID

ST License ID

Contact Joe Smith

Contact NMLSID | 12345

Contact

ST License ID

Email joesmith@
ficusbank.com

Phone 123-456-7890

Mortgage Broker

Real Estate Broker
(B)

Omega Real Estate
Broker Inc.

789 Local Lane
Sometown, ST 12345

7765416

Samuel Green

P16415

sam@omegare.biz

123-555-1717

Real Estate Broker
(S)

Alpha Real Estate
Broker Co.

987 Suburb Ct.
Someplace, ST 12340

7261456
Joseph Cain

P51461

joe@alphare.biz

321-555-7171

Settlement Agent
Epsilon Title Co.
123 Commerce Pl

Somecity, ST 12344

761616
Sarah Arnold

PT1234

sarah@
epsilontitle.com

987-555-4321

Confirm Receipt

By signing, you are only confirming that you have received this form. You do not have to accept this loan because you have signed or received

this form.

Applicant Signature Date

CLOSING DISCLOSURE

Co-Applicant Signature Date

PAGE 5 OF 5+ LOAN ID # 123456789
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Real Estate Math

Real estate agents use math constantly: to determine the square
footage of homes they are listing or selling, to prorate closing
costs, and so on. Calculators make all of these tasks much
easier than they once were, but it is still necessary to have a
basic grasp of the math involved. Earlier in this chapter, we
showed you how to prorate expenses at closing. In this section,
we’ll provide step-by-step instructions for solving a variety
of real estate math problems.

Decimals and Percentages

To carry out a calculation, it’s easier to work with decimal
numbers than with fractions or percentages. So if a problem
presents you with fractions or percentages, you’ll usually convert
them into decimal numbers.

Converting Fractions. To convert a fraction into decimal
form, divide the top number of the fraction (the numerator) by
the bottom number of the fraction (the denominator).

ExawmpLE: To change % into a decimal, divide 3 (the top
number) by 4 (the bottom number): 3 + 4 = .75.

Converting Percentages. To solve a problem involving
a percentage, you’ll first convert the percentage into a decimal
number, then convert the decimal answer back into percentage
form.

To convert a percentage to a decimal, remove the percent sign
and move the decimal point two places to the left. It may be
necessary to add a zero.

5% becomes .05
32.5% becomes .325

EXAMPLE:

To convertadecimal into a percentage, do just the opposite. Move
the decimal point two places to the right and add a percent sign.

ExampLe: .08 becomes 08% (8.0%)

.095 becomes 09.5% (9.5%)

The percent key on a calculator performs the conversion of
a percentage to a decimal number automatically. On most
calculators, you can key in the digits and press the percent key,
and the calculator will display the percentage in decimal form.

Decimal Calculations. Calculators handle decimal numbers
inexactly the same way as whole numbers. If you enter adecimal
number into the calculator with the decimal point in the correct
place, the calculator will do the rest. But if you’re working
without a calculator, you’ll need to apply the following rules.

To add or subtract decimals, put the numbers in a column with
their decimal points lined up.
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ExawmpLE: To add 3.755, 679, and 1.9, put the numbers
in a column with the decimal points lined up as shown
below, then add them together.
3.755
679.0
+ 1.9

684.655

To multiply decimal numbers, first do the multiplication without
worrying about the decimal points. Then put a decimal point
into the answer in the correct place. The answer should have as
many decimal places (that is, numbers to the right of its decimal
point) as the total number of decimal places in the numbers that
were multiplied. So count the decimal places in the numbers you
are multiplying and put the decimal point the same number of
places to the left in the answer.

ExampLE: Multiply 24.6 times 16.7. The two numbers
contain a total of two decimal places.

246
x 16.7
410.82

In some cases, it will be necessary to include one or more zeros
in the answer to have the correct number of decimal places.

ExawmpLE: Multiply .2 times .4. There is a total of two
decimal places.

2
x 4
.08

Azero hasto beincluded in the answer in order to move
the decimal point two places left.

To divide by a decimal number, move the decimal point in the
denominator (the number you’re dividing the other number by)
all the way to the right. Then move the decimal point in the
numerator (the number that you’re dividing) the same number
of places to the right. (In some cases it will be necessary to
add one or more zeros to the numerator in order to move the
decimal point the correct number of places.)

ExawmpLE: Divide 26.145 by 1.5. First move the decimal
point in 1.5 all the way to the right (in this case, that's
only one place). Then move the decimal pointin 26.145
the same number of places to the right.

26.145 + 1.5 becomes 261.45 + 15
Now divide. 261.45 + 15 =17.43

Remember, these steps are unnecessary if you’re using a
calculator. If the numbers are keyed in correctly, the calculator
will automatically give you an answer with the decimal point
in the correct place.
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Area Problems The lot contains 4,125 square feet. If similar lots are
selling for about $5 per square foot, this lot should sell
A real estate agent often needs to calculate the area of a lot, a for about $20,625.

building, oraroom. Area is usually stated in square feet or square

yards. The formula to be used for the calculation depends on the 4,125 Square feet

shape of the area in question. It may be a square, a rectangle, —x 85 Per.squar'e foot
a triangle, or some combination of those shapes. $20,625  Selling price

Odd Shapes. The best approach to finding the area of an
odd-shaped figure is to divide it up into squares, rectangles,
and triangles. Find the areas of those figures and add them all
ExampLE: If a rectangular room measures 15 feet along up to arrive at the area of the odd-shaped lot, room, or building
one wall and 12 feet along the adjoining wall, how many In question.

square feet of carpet would be required to cover the floor?
- ExawmpLE: If the lot pictured below is leased on a 50-

Squares and Rectangles. The formula for finding the
area of a square or a rectangle is A=L x W.

A=LxW year lease for $3 per square foot per year, with
' . rental payments made monthly, how much would the
A=15x12 180 15 monthly rent be?
To find A, multiply L times W: Sq. Feet
15" x 12" =180 Sq. ft. . STREET st
180 square feet of carpet is needed — |
to cover the floor. 12 a / 40t
Triangles. The formula for finding the area of a triangle is: STREET 1251, l50 & 7}
Height 70
x > Base or Area = ' Base x Height '
Area ‘
STREET 175 1. ‘
Height Height First, divide the lot up into rectangles and triangles.
— 60 ft. —
3 i
Base Base 4‘10 ft.
1251t 3
ExampLe: If commercial building lots in a certain : : 70
neighborhood are selling for approximately $5 per : '
square foot, approximately how much should the lot ‘
pictured below sell for? L 651 60ft L 50ft

The next step is to find the area of each of the following
figures. The height of the triangle is determined by
W adding together the 70-foot border of the small rectangle

STREET and the 40-foot border of the large rectangle.

75 ft.

STREET 10t |

A=%BxH
Area = 55’ (V2 of 110) x 75’
55" x 75" = 4,125 Sq. ft.
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110 ft. 110 ft.
70 ft.

— 65ft. —

— 60 ft. — — 50 ft.—

First, find the area of the triangle.

A =" Base x Height
A=32.5" (% of 65') x 110’
32.5"' x 110' = 3,575 Sq. ft.

Then, find the area of the large rectangle.

A = Length x Width
A=110"x 60’
110" x 60’ = 6,600 Sq. ft.

Next, find the area of the small rectangle.

A = Length x Width
A=70"x 50
70" x 50" = 3,500 Sq. ft.

Finally, add the three areas together to find the area
of the entire lot: 3,575 + 6,600 + 3,500 = 13,675 Total
square feet.

The lot contains 13,675 square feet. At $3 per square
foot per year, the annual rent would be $41,025.

13,675 Square feet
x_$3 Rent per square foot
$41,025 Annual rent

The monthly rental payment would be one-twelfth of the
annualrent: $41,025+12=$3,418.75. Thus, the monthly
rental payment for this odd-shaped lot is $3,418.75.

Percentage Problems

Many real estate math problems, including problems about
mortgage loan interest, involve percentages. To solve percentage
problems, you’ll usually convert the percentage into a decimal
number, calculate, and then convert the answer back into
percentage form. As explained earlier, a percentage is converted
into a decimal number by removing the percent sign and moving
the decimal point two places to the left. If the percentage is a
single digit (for example, 7%), it will be necessary to add a
zero (.07). To convert a decimal number into a percentage, you
reverse those steps: move the decimal point two places to the
right and add the percent sign.
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In a math problem, whenever something is expressed as a
percentage “of”” another number, that indicates that you should
multiply that other number by the percentage. For instance,
what is 75% of $40,000?

Step 1 Step 2

75% becomes .75 $40,000
x .75

$30,000

Basically, percentage problems ask you to find a part of a whole.
The whole is a larger figure, such as a property’s sales price.
The part is a smaller figure, such as a broker’s commission.
The general formula might be stated thus: A percentage of the
whole equals the part. This can be written as an equation: Part
= Whole x Percentage.

ExampLE: A houseis listed for sale ata price of $172,000,
with an agreement to pay a commission of 6% of the
sales price. The property sells for $170,000. How much
is the commission?

P=Wx%

Change the percentage (6%) into a decimal number
(.06) first: P = $170,000 x .06.

$170,000 Sales price
x .06 Commission rate
$10,200 Commission

The commission is $10,200.

In some percentage problems, the part is given and you’re
asked to calculate either the whole or the percentage. For those
problems, you’ll need to rearrange the percentage formula into
adivision problem. If the whole is the unknown, divide the part
by the percentage: Whole = Part + Percentage.

If the percentage is the unknown, divide the part by the whole:
Percentage = Part ~ Whole.

Notice that in either case, you’ll be dividing the value of the
part by either the whole (to determine the percentage) or by the
percentage (to determine the whole).

Loan Problems. Loan problems can be solved using the
general percentage formula: Part = Whole x Percentage. Here,
the partis the amount of the interest, the whole is the loan amount
or principal balance, and the percentage is the interest rate.

ExampLe: Henry borrows $5,000 for one year and
agrees to pay 7% interest. How much interest will he
be required to pay?

P=Wx%
P =$5,000 x .07
$5,000 Loan amount
x .07 Interest rate

$350 Interest

Henry will pay $350 in interest.
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Interest Rates. Interestrates are expressed as annual rates—a
certain percentage per year. Some problems present you with
monthly, quarterly, or semi-annual interest payments instead
of the annual amount. In that case, you’ll need to multiply the
payment amount stated in the problem to determine the annual
amount before you substitute the numbers into the formula.

ExampLE: If $450in interestaccrues ona $7,200 interest-
only loan in six months, whatis the annual interest rate?
You’re asked to find the annual interest rate, but the
interest amount given in the problem ($450) accrued
in only six months. The annual interest amount would
be double that, or $900.

P=Wx%

For the part (the interest amount), be sure to use the
annual figure ($900): $900 = $7,200 x Percentage.

Rearrange the formula to isolate the unknown (in this
case, the percentage). The part is divided by the whole
to determine the percentage: $900 + $7,200 = .125.

Convert the decimal number back into a percentage:
125 becomes 12.5%. Thus, the annual interest rate
is 12%:%.

Chapter Summary

1.

Most real estate transactions in Washington are closed
through the escrow process. Money and documents are
given to an escrow agent, who holds them until they can
be disbursed or delivered to the proper parties. The escrow
agent may also handle a variety of other tasks, such as
preparing documents for the parties to execute, ordering
the preliminary title report, and calculating and prorating
closing costs.

Some of the most important aspects of the closing process
are inspections and repairs, approval of the buyer’s loan,
the appraisal, and the purchase of hazard insurance and
title insurance. As a real estate agent, you should have a
checklist of what needs to be done and make sure everything
is getting done in time for the closing date. It’s part of your
job to keep the sale on track.

You should be able to provide good estimates of the buyer’s
net cost and the seller’s net proceeds. To do this, you need
to be familiar with the standard closing costs and who
typically pays them. You must also be able to prorate certain
expenses, such as property taxes and hazard insurance.

The federal income tax regulations that apply to real estate
closings include Form 1099-S and Form 8300 reporting and
rules, and the Foreign Investment in Real Property Tax Act.
In some transactions, FIRPTA requires the escrow agent
to withhold a portion of the seller’s proceeds and send the
money to the IRS.

The Real Estate Settlement Procedures Act, another
federal law, helps home buyers and sellers understand
their closing costs. RESPA applies to most residential real
estate transactions financed with institutional loans. Key
provisions include the closing disclosure form requirement
and the prohibition on kickbacks and referral fees.

Real estate agents should know the mathematical formulas
for converting fractions to decimals, percentages to
decimals, and decimals to percentages. They should also
know the formulas for calculating area, volume, and
percentages.
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Chapter Quiz

1.

224

Although the terms are often used interchangeably,
the technical difference between an escrow agent
and a closing agent is that:

a. an escrow agent is an independent escrow
company or a licensed escrow officer, while a
closing agentis anyone providing escrow services

b. a closing agent represents the interests of only
one party to a transaction, while an escrow agent
acts on behalf of both parties and is supposed
be neutral

c. theterm*“closing agent”refers specifically to areal
estate licensee who is providing escrow services

d. None of the above; there is no difference

Which of the following is not one of the steps in
the inspection process?

a. Ordering the inspection

b. Approval or disapproval of the inspection report
c. Appraisal of the property

d. Reinspection of any required repairs

When choosing a home inspector, a buyer should
look for a firm that:

a. has recently changed its name

b. will offer to make the repairs recommended by
the inspection

c. belongs to the American Society of Home
Inspectors

d. does other business in addition to inspections

An HO-3 hazard insurance policy will cover
damages resulting from:

a. floods

b. vehicles

c. earthquakes
d. encroachments

If a home buyer is concerned about title problems
thatdo notshow upinthe publicrecord, he should:

a. make surethere are no problemsonthe preliminary
title report

b. requirethe sellerto purchase astandard coverage
title insurance policy

c. rely on the lender’s title insurance policy
getahomeowner’s coverage title insurance policy

o

On a settlement statement, the debits represent:
the amount of financing in the transaction
amounts that are owed to a party at closing
costs that a party must pay at closing

costs that the buyer must pay to the seller

oo oo

7. The earnest money deposit is:

a. retained by the brokerage firm at closing in lieu
of a commission

b. applied toward the purchase price at closing
c. acreditfor the buyer on the settlement statement
d. Bothbandc

8. Prepaid interest refers to the:

a. charge thatthe buyer must pay at closing to cover
interest that will accrue on his loan during the last
part of the month in which closing occurs

b. refund to the seller of reserves on deposit in an
impound account with her lender

c. interest owed by the seller at closing after paying
off the principal balance of her loan

d. fact that mortgage interest is usually paid in
advance

9. The seller customarily pays the fee for recording

the:
a. deed of reconveyance
b. deed from the seller to the buyer
c. new mortgage or deed of trust
d. None of the above

10. Aloan secured by a deed of trust on the home the

buyer is purchasing will be considered a “federally
related” loan if the:

a. person responsible for closing must report the
sale to the IRS

b. lender makes residential real estate loans that
total more than $1,000,000 per year

c. closing agent is required to withhold part of the
proceeds under FIRPTA

d. loan is used to purchase more than 25 acres



Glossary

The definitions given here explain how the listed terms
are used in the real estate field. Some of the terms have
additional meanings, which can be found in a standard
dictionary.

A

Abstract of Title—See: Title, Abstract of.

Acceleration Clause—A provision in a promissory note or
security instrument allowing the lender to declare the entire
debt due immediately if the borrower breaches one or more
provisions of the loan agreement. Also referred to as a call
provision.

Acceptance—1. Agreeing to the terms of an offer to enter
into a contract, thereby creating a binding contract. 2.
Taking delivery of a deed from the grantor.

Acceptance, Qualified—See: Counteroffer.

Acre—A measure of area for land; one acre is 43,560 square
feet.

Adjustable-Rate Mortgage—See: Mortgage, Adjustable-
Rate.

Ad Valorem—A Latin phrase that means “according to
value,” used to refer to taxes that are assessed on the value
of property.

Affiliated Licensees—The individual real estate agents
licensed under a particular brokerage firm.

Agency—A relationship of trust created when one person
(the principal) grants another (the agent) authority to
represent the principal in dealings with third parties.

Agency, Apparent—When third parties are given the
impression that someone who has not been authorized to
represent another is that person’s agent, or else given the
impression that an agent has been authorized to perform
acts which are in fact beyond the scope of her authority.

Agency, Dual-—When an agent represents both parties to a
transaction, as when a real estate agent represents both the
buyer and the seller.

Agency, Exclusive—See: Listing, Exclusive.

Agency Coupled with an Interest—When an agent has a
claim against the property that is the subject of the agency,
so that the principal cannot revoke the agent’s authority.

Agency, Inadvertent Dual—Providing agency services to
one party without disclosing that you already represent the
other party; you unintentionally create a dual agency.

Agency, Non-—When a licensee limits herself to the role
of neutral intermediary in a transaction. Non-agency is
typically limited to commercial transactions, but may occur
in residential transactions as well.

Agent—A person authorized to represent another (the
principal) in dealings with third parties.

Agent, Dual—See: Agency, Dual.
Agreement—See. Contract.

Alienation—The transfer of ownership or an interest in
property from one person to another, by any means.

Alienation, Involuntary—Transfer of an interest in
property against the will of the owner, or without action
by the owner, occurring through operation of law, natural
processes, or adverse possession.

Alienation, Voluntary—When an owner voluntarily
transfers an interest in property to someone else.

Alienation Clause—A provision in a security instrument
that gives the lender the right to declare the entire loan
balance due immediately if the borrower sells or otherwise
transfers the security property. Also called a due-on-sale
clause.

All-Inclusive Trust Deed—See: Mortgage, Wraparound.

Amenities—Features of a property that contribute to the
pleasure or convenience of owning it, such as a fireplace, a
beautiful view, or its proximity to a good school.

Americans with Disabilities Act—A federal law requiring
facilities that are open to the public to ensure accessibility
to disabled persons, even if that accessibility requires
making architectural modifications. The ADA also requires
employers to make reasonable accommodations for
disabled employees.
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Amortization, Negative—When unpaid interest on a loan
is added to the principal balance, increasing the amount
owed.

Amortize—To gradually pay off a debt with installment
payments that include both principal and interest. See also:
Loan, Amortized.

Annual Percentage Rate (APR)—Expresses the
relationship between the finance charge (including interest,
loan fee, discount points, and mortgage insurance costs)
and the amount financed as an annualized percentage.

Antitrust Laws—Laws that prohibit any agreement or
unilateral action that has the effect of restraining trade,
including conspiracies.

Appraisal—An estimate or opinion of the value of a piece of
property as of a particular date. Also called valuation.

Appraiser—One who estimates the value of property,
especially an expert qualified to do so by training and
experience.

Appreciation—An increase in value; the opposite of
depreciation.

APR—See: Annual Percentage Rate.

Area—The size of a surface, usually in square units of
measure, such as square feet or square miles. The area of a
piece of land may also be stated in acres.

ARM-—See: Mortgage, Adjustable-Rate.

Arm’s Length Transaction—A transaction in which there
is no family or business relationship between the parties.

Asbestos—A carcinogenic substance that was used in
insulation for many years and that should be enclosed or
removed if found.

Assessment—The valuation of property for purposes of
taxation.

Assessor—An official who determines the value of property
for taxation.

Asset—Anything of value that a person owns.

Assets, Liquid—Cash and other assets that can be readily
liquidated (turned into cash), such as stock.

Assign—To transfer rights (especially contract rights) or
interests to another.

Assignee—One to whom rights or interests have been
assigned.

Assignment—I1. A transfer of contract rights from one
person to another. 2. In the case of a lease, when the
original tenant transfers her entire leasehold estate to
another. Compare: Sublease.

Assignor—One who has assigned his rights or interest to
another.

Assumption—When a buyer takes on personal liability for
paying off the seller’s existing mortgage or deed of trust.

Assumption Fee—A fee paid to the lender, usually by the
buyer, when a mortgage or deed of trust is assumed.
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Attorney in Fact—Any person authorized to represent
another by a power of attorney; not necessarily a lawyer
(an attorney at law).

Authority, Actual—Authority actually given to an agent by
the principal, either expressly or by implication.

Authority, Apparent—Authority to represent another that
someone appears to have and that the principal is estopped
from denying, although no actual authority has been
granted.

Authority, Implied—An agent’s authority to do everything
reasonably necessary to carry out the principal’s express
orders.

B

Balloon Payment—A payment on a loan (usually the
final payment) that is significantly larger than the regular
installment payments.

Bankruptcy—1. When the liabilities of an individual,
corporation, or firm exceed the assets. 2. When a court
declares an individual, corporation, or firm to be insolvent,
so that the assets and debts will be administered under
bankruptcy laws.

Beneficiary—1. One for whom a trust is created and on
whose behalf the trustee administers the trust. 2. The
lender in a deed of trust transaction. 3. One entitled to
receive real or personal property under a will; a legatee or
devisee.

Bill of Sale—A document used to transfer title to personal
property from one person to another.

Blind Ad—An advertisement placed by a real estate licensee
that does not include the name of her real estate firm, as
licensed.

Blockbusting—Attempting to induce owners to list or sell
their homes by predicting that members of another racial,
ethnic, or religious group, or people with a disability,
will be moving into the neighborhood; this violates
antidiscrimination laws. Also called panic selling.

Board of Directors—The body responsible for governing a
corporation on behalf of the shareholders, which oversees
the corporate management.

Bona Fide—In good faith; genuine; not fraudulent.

Breach—Violation of an obligation, duty, or law; especially
an unexcused failure to perform a contractual obligation.

Branch Manager—A managing broker who is responsible
for the operations of a firm’s branch office; the branch
manager is authorized to perform branch management
duties under the supervision of the firm’s designated
broker.

Broker—A licensed individual acting on behalf of a real
estate firm to perform real estate brokerage services, under
the supervision of a designated and/or managing broker.

Broker, Designated—See: Designated Broker.

Broker, Managing—See: Managing Broker.
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Brokerage—See: Real Estate Brokerage.

Brokerage Fee—The commission or other compensation
charged for a real estate firm’s services.

Broker Price Opinion—A report of property value
prepared by a real estate licensee. A CMA is a broker price
opinion.

Bump Clause—A provision in a purchase and sale
agreement that allows the seller to keep the property on
the market while waiting for a contingency to be fulfilled;
if the seller receives another good offer in the meantime,
she can require the buyer to either waive the contingency
clause or terminate the contract.

Business Opportunity—A business that is for sale.

Buydown—When discount points are paid to a lender
to reduce (buy down) the interest rate charged to the
borrower; especially when a seller pays discount points to
help the buyer/borrower qualify for financing.

Buyer Representation Agreement—A representation
agreement between a prospective property buyer and a real
estate firm. The buyer hires the firm to locate a suitable
property for the buyer to purchase.

Cc

Call Provision—See: Acceleration Clause.

Cancellation—Termination of a contract without undoing
acts that have been already performed under the contract.
Compare: Rescission.

Capacity—The legal ability or competency to perform some
act, such as enter into a contract or execute a deed or will.

Capital—Money (or other forms of wealth) available for use
in the production of more money.

Capitalization—A method of appraising real property by
converting the anticipated net income from the property
into the present value. Also called the income approach to
value.

Capitalize—1. To provide with cash, or another form of
capital. 2. To determine the present value of an asset using
capitalization.

Carryback Loan—See: Loan, Purchase Money.
Carryover Clause—See: Extender Clause.

Cash Flow—The residual income after deducting all
operating expenses and debt service from gross income.
Also called spendable income.

CERCLA—See: Comprehensive Environmental Response,
Compensation, and Liability Act.

Certificate of Eligibility—A document issued by the
Department of Veterans Affairs as evidence of a veteran’s
eligibility for a VA-guaranteed loan.

Certificate of Sale—The document given to the purchaser
at a mortgage foreclosure sale, instead of a deed; replaced
with a sheriff’s deed only after the redemption period
expires.

Chain of Title—See: Title, Chain of.

Civil Law—The body of law concerned with the rights
and liabilities of one individual in relation to another;
includes contract law, tort law, and property law. Compare:
Criminal Law.

Civil Rights—Fundamental rights guaranteed to individuals
by the law. The term is primarily used in reference
to constitutional and statutory protections against
discrimination or government interference.

Civil Suit—A lawsuit in which one private party sues another
private party (as opposed to a criminal suit, in which an
individual is sued—prosecuted—by the government).

Client—One who hires a real estate agent, lawyer, or
appraiser. A real estate agent’s client can be a seller, a
buyer, a landlord, or a tenant.

Closing—The final stage in a real estate transaction, when
the seller receives the purchase money, the buyer receives
the deed, and title is transferred. Also called settlement.

Closing Costs—Expenses incurred in the transfer of real
estate in addition to the purchase price; for example,
the appraisal fee, title insurance premium, brokerage
commission, and excise tax.

Closing Date—The date on which all the terms of a
purchase and sale agreement must be met, or the contract
is terminated.

Closing Disclosure—In a residential transaction subject
to RESPA and/or the Truth in Lending Act, a form that the
lender must give to the parties before closing, listing the
actual closing costs.

Closing Statement—See: Settlement Statement.

Cloud on Title—A claim, encumbrance, or apparent defect
that makes the title to a property unmarketable. See also:
Title, Marketable.

CMA—See: Competitive Market Analysis.

Co-Borrower—Someone (usually a family member) who
accepts responsibility for the repayment of a mortgage
loan along with the primary borrower, to help the borrower
qualify for the loan.

Code of Ethics—A body of rules setting forth accepted
standards of conduct, reflecting principles of fairness
and morality; especially one that the members of an
organization are expected to follow.

Collateral—Anything of value used as security for a debt or
obligation.

Commingling—Mixing personal or business funds with
client funds for any reason. Commingling funds violates
the license law.

Commission—1. The compensation paid to a brokerage
for services in connection with a real estate transaction
(usually a percentage of the sales price). 2. A group of
people organized for a particular purpose or function;
usually a governmental body, such as the Real Estate
Commission.
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Commission Split—A compensation arrangement in which
listing and selling firms share the commission paid by the
seller.

Commitment—In real estate finance, a lender’s promise
to make a loan. A loan commitment may be “firm” or
“conditional”; a conditional commitment is contingent
on something, such as a satisfactory credit report on the
borrower.

Community Property—In Washington and other
community property states, property owned jointly by
a married couple, as distinguished from each spouse’s
separate property; generally, any property acquired
through the labor or skill of either spouse during marriage.

Comparable—A recently sold property similar to a subject
property, used as a basis for estimating value in the sales
comparison approach to appraisal or in a competitive
market analysis.

Competent—1. Of sound mind, for the purposes of entering
into a contract or executing an instrument. 2. Both of
sound mind and having reached the age of majority.

Competitive Market Analysis (CMA)—A comparison of
homes that are similar in location, style, and amenities to
the subject property, in order to set a realistic listing price.
Similar to the sales comparison approach to value.

Compliance Inspection—A building inspection to
determine, for the benefit of a lender, whether building
codes, specifications, or conditions established after a prior
inspection have been met before a loan is made.

Comprehensive Environmental Response,
Compensation, and Liability Act—A federal law
allocating liability for the cost of toxic waste cleanup.

Condition—1. A provision in a contract that makes the
parties’ rights and obligations depend on the occurrence
(or non-occurrence) of a particular event. Also called a
contingency clause. 2. A provision in a deed that makes
title depend on compliance with a particular restriction.

Conditional Commitment—See: Commitment.

Conforming Loan—See: Loan, Conforming.

Consideration—Anything of value (such as money, goods,
services, or a promise) given to induce another to enter
into a contract. Sometimes called valuable consideration.

Conspiracy—An agreement or plan between two or more
persons to perform an unlawful act.

Construction Lien—See: Lien, Construction.

Consumer Financial Protection Bureau—A federal
agency that enforces a number of consumer protection
laws that affect the real estate business, such as the Truth
in Lending Act.

Contingency Clause—See: Condition.

Contract—An agreement between two or more persons to
do or not do a certain thing, for consideration.
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Contract, Bilateral—A contract in which each party has
made a binding promise to perform (as distinguished from
a unilateral contract).

Contract, Brokerage and Affiliated Licensee—A
contract between a brokerage and an affiliated licensee,
outlining their mutual obligations.

Contract, Conditional Sales—See: Contract, Land.

Contract, Executed—A contract in which both parties have
completely performed their contractual obligations.

Contract, Executory—A contract in which one or both
parties have not yet completed performance of their
obligations.

Contract, Express—A contract that has been put into words,
either spoken or written.

Contract, Implied—A contract that has not been put into
words, but is implied by the actions of the parties.

Contract, Installment Sales—See: Contract, Land.

Contract, Land—A contract for the sale of real property
in which the buyer (the vendee) pays in installments; the
buyer takes possession of the property immediately, but
the seller (the vendor) retains legal title until the full price
has been paid. Also called a conditional sales contract,
installment sales contract, real estate contract, or contract
for deed.

Contract, Oral—A spoken agreement that has not been
written down.

Contract, Real Estate—1. Any contract pertaining to real
estate. 2. A land contract.

Contract, Sales—See: Purchase and Sale Agreement.

Contract, Unenforceable—An agreement that a court
would refuse to enforce; for example, because its
contents can’t be proven or the statute of limitations has
run out.

Contract, Unilateral—A contract that is accepted by
performance; the offeror has promised to perform her side
of the bargain if the other party performs, but the other
party has not promised to perform. Compare: Contract,
Bilateral.

Contract, Valid—A binding, legally enforceable contract.

Contract, Void—An agreement that is not a valid contract
because it lacks a required element (such as consideration)
or has some other fundamental defect.

Contract, Voidable—A contract that one of the parties can
disaffirm without liability, because of lack of capacity or a
negative factor such as fraud or duress.

Contract for Deed—See: Contract, Land.
Contract of Sale—See: Purchase and Sale Agreement.
Conventional Financing—See. Loan, Conventional.

Conversion—Misappropriating property or funds belonging
to another; for example, converting trust funds to one’s
own use.
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Conveyance—The transfer of title to real property from
one person to another by means of a written document,
especially a deed.

Cooperative Sale—A sale in which the buyer and the seller
are brought together by licensees working for different real
estate firms.

Corporation—An association organized according to certain
laws, in which individuals may purchase ownership shares;
treated by the law as an artificial person, separate from the
individual shareholders. Compare: Partnership.

Cost—The amount paid for anything in money, goods, or
services.

Cost, Replacement—In appraisal, the current cost of
constructing a building with the same utility as the
subject property using modern materials and construction
methods.

Cost, Reproduction—In appraisal, the cost of constructing
areplica (an exact duplicate) of the subject property, using
the same materials and construction methods that were
originally used, but at current prices.

Cost Approach to Value—One of the three main methods
of appraisal, in which an estimate of the subject property’s
value is arrived at by estimating the cost of replacing
(or reproducing) the improvements, then deducting the
estimated accrued depreciation and adding the estimated
market value of the land.

Counteroffer—A response to a contract offer, changing
some of the terms of the original offer; it operates as a
rejection of the original offer (not as an acceptance). Also
called qualified acceptance.

Covenant—1. A contract. 2. A promise. 3. A guarantee
(express or implied) in a document such as a deed or lease.
4. A restrictive covenant.

Covenant, Restrictive—A promise to do or not do an act
relating to real property, especially a promise that runs
with the land; usually an owner’s promise not to use the
property in a specified manner.

Credit—A payment receivable (owed to you), as opposed to
a debit, which is a payment due (owed by you).

Creditor—One who is owed a debt.

Creditor, Secured—A creditor with a security interest in
or a lien against specific property; if the debt is not repaid,
the creditor can repossess the property or (in the case of
real estate) foreclose on the property and collect the debt
from the sale proceeds.

Criminal Law—The body of law under which the
government can prosecute an individual for crimes,
wrongs against society. Compare: Civil Law.

Customer—From the point of view of a listing agent, a
prospective property buyer.

D

Damages—In a civil lawsuit, an amount of money the
defendant is ordered to pay the plaintiff.

Damages, Compensatory—Damages awarded to a
plaintiff as compensation for injuries (personal injuries,
property damage, or financial losses) caused by the
defendant’s act or failure to act.

Damages, Liquidated—A sum that the parties to a contract
agree in advance (at the time the contract is made) will
serve as full compensation in the event of a breach.

Damages, Punitive—In a civil lawsuit, an award added
to compensatory damages, to punish the defendant for
outrageous or malicious conduct and discourage others
from similar conduct.

Debit—A charge payable by a party; for example, in a real
estate transaction the loan origination fee is a debit to the
buyer and the sales commission is a debit to the seller.

Debtor—One who owes money to another.

Debt Service—The amount of money required to make
the periodic payments of principal and interest on an
amortized debt, such as a mortgage.

Debt to Income Ratio—The debt to income ratio measures
the relationship between the loan applicant’s monthly
income and his total monthly debt.

Deed—An instrument which, when properly executed and
delivered, conveys title to real property from the grantor to
the grantee.

Deed, General Warranty—A deed in which the grantor
warrants the title against defects that might have arisen
before or during his period of ownership.

Deed, Gift—A deed that is not supported by valuable
consideration; often lists “love and affection” as
consideration.

Deed, Quitclaim—A deed that conveys any interest in
a property that the grantor has at the time the deed is
executed, without warranties.

Deed, Sheriff’'s—A deed delivered, on court order, to the
holder of a certificate of sale when the redemption period
after a mortgage foreclosure has expired.

Deed, Tax—A deed given to a purchaser of property at a tax
foreclosure sale.

Deed, Trust—sSee: Deed of Trust.

Deed, Trustee’s—A deed given to a purchaser of property
at a trustee’s sale.

Deed, Special Warranty—A deed in which the grantor
warrants the title only against defects that might have
arisen during his period of ownership (not before).

Deed, Warranty—1. A general warranty deed. 2. Any type
of deed that carries warranties.

Deed Executed Under Court Order—A deed that is the
result of a court action, such as judicial foreclosure or
partition.
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Deed in Lieu of Foreclosure—A deed given by a
borrower to the lender, relinquishing ownership of the
security property, to satisfy the debt and avoid foreclosure.

Deed of Reconveyance—The instrument used to release
the security property from the lien created by a deed of
trust when the debt has been repaid.

Deed of Trust—An instrument that creates a voluntary
lien on real property to secure the repayment of a debt,
and which includes a power of sale clause permitting
nonjudicial foreclosure; the parties are the grantor or
trustor (borrower), the beneficiary (the lender), and the
trustee (a neutral third party).

Deed Release Provision—See: Release Clause.

Deed Restrictions—Provisions in a deed that restrict use
of the property, and which may be either covenants or
conditions.

Default—Failure to fulfill an obligation, duty, or promise, as
when a borrower fails to make payments, or a tenant fails
to pay rent.

Defendant—1. The person being sued in a civil lawsuit.
2. The accused person in a criminal lawsuit.

Deferred Maintenance—Maintenance or repairs that were
postponed, causing physical deterioration of the building.

Delegation Agreement—A written agreement in which
a designated broker transfers some of her authority and
duties to another managing broker (such as a branch
manager). However, the agreement doesn’t relieve the
designated broker of the ultimate responsibility for the
delegated function.

Delivery—The legal transfer of a deed from the grantor to
the grantee, which results in the transfer of title.

Department of Licensing—The state agency in charge of
administering the real estate license law in Washington.

Deposit—Money offered as an indication of commitment or
as a protection, and which may be refunded under certain
circumstances, such as an earnest money deposit or a
tenant’s security deposit.

Deposit Receipt—See: Purchase and Sale Agreement.

Depreciation—1. A loss in value. 2. For the purpose of
income tax deductions, apportioning the cost of an asset
over a period of time.

Designated Broker—A managing broker who has a
designated broker endorsement added to her license
by the Department of Licensing, and who has ultimate
responsibility for all of a real estate firm’s activities.

Disability—According to the Americans with Disabilities
Act and Fair Housing Act, a physical or mental impairment
that substantially limits a person in one or more major life
activities.

Disbursements—Money paid out or expended.

Disclaimer—A denial of legal responsibility.
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Discount—1. (verb) To sell a promissory note at less than
its face value. 2. (noun) An amount withheld from the loan
amount by the lender when the loan is originated; discount
points.

Discount Points—A percentage of the principal amount
of a loan, collected by the lender at the time a loan is
originated, to reduce the interest rate and give the lender
an additional upfront yield.

Discrimination—Treating people unequally because of
their race, religion, sex, national origin, age, or some other
characteristic.

Distressed Home—A personal residence that is in danger
of foreclosure because the homeowner is delinquent on
mortgage or tax payments.

Distressed Property Law—A state law intended to
help protect financially distressed homeowners from
foreclosure scams.

Downpayment—The part of the purchase price of property
that the buyer is paying in cash; the difference between the
purchase price and the financing.

Drainage—A system to draw water off land, either
artificially (e.g., with pipes) or naturally (e.g., with a
slope).

Dual Agency—See: Agency, Dual.

Due-on-Sale Clause—See: Alienation Clause.

Duress—Unlawful force or constraint used to compel
someone to do something (such as sign a contract) against
his will.

E

Earnest Money—A deposit that a prospective buyer gives
the seller as evidence of her good faith intent to complete
the transaction.

Earnest Money Agreement—See: Purchase and Sale
Agreement.

Easement—An irrevocable right to use some part of another
person’s real property for a particular purpose.

Elements of Comparison—In the sales comparison
approach to appraisal, considerations taken into account
in selecting comparables and comparing comparables to
the subject property; they include date of sale, location,
physical characteristics, and terms of sale.

Employee—Someone who works under the direction and
control of another. Compare: Independent Contractor.

Encumber—To place a lien or other encumbrance against
the title to a property.

Encumbrance—A nonpossessory interest in real property;
a right or interest held by someone other than the property
owner, which may be a lien, an easement, a profit, or a
restrictive covenant.

Encumbrance, Financial—A lien.

Encumbrance, Nonfinancial—An easement, a profit, or a
restrictive covenant.
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Endangered Species Act—A federal law that limits
development in habitats of endangered or threatened
species.

Equitable Remedy—In a civil lawsuit, a judgment granted
to the plaintiff that is something other than an award of
money (damages); an injunction, rescission, and specific
performance are examples.

Equity—1. An owner’s unencumbered interest in his
property; the difference between the value of the property
and the liens against it. 2. A judge’s power to soften or set
aside strict legal rules, to bring about a fair and just result
in a particular case.

Escrow—An arrangement in which something of value
(such as money or a deed) is held on behalf of the parties
to a transaction by a disinterested third party (an escrow
agent) until specified conditions have been fulfilled.

Estate—1. An interest in real property that is or may become
possessory; either a freehold or a leasehold. 2. The
property left by someone who has died.

Estoppel—A legal doctrine that prevents a person from
asserting rights or facts that are inconsistent with her
earlier actions or statements.

Estoppel Certificate—A document that prevents a person
who signs it from later asserting facts different from those
stated in the document. Also called an estoppel letter.

Ethics—A system of accepted principles or standards of
moral conduct. See also: Code of Ethics.

Exclusive Listing—See: Listing, Exclusive.

Execute—1. To sign an instrument and take any other steps
(such as acknowledgment) that may be necessary to its
validity. 2. To perform or complete. See also: Contract,
Executed.

Exemption—A provision holding that a law or rule does
not apply to a particular person or group; for example, a
person entitled to a tax exemption is not required to pay
the tax.

Express—Stated in words, whether spoken or written.
Compare: Implied.

Extender Clause—A clause in a listing agreement
providing that for a specified period after the listing
expires, the listing agent will still be entitled to a
commission if the property is sold to someone that the
agent dealt with during the listing term. Also called a
safety clause, protection clause, or carryover clause.

F

Failure of Purpose—When the intended purpose of an
agreement or arrangement can no longer be achieved; in
most cases, this releases the parties from their obligations.

Fair Housing Act—A federal law prohibiting discrimination
in the sale or lease of residential property on the basis
of race, color, religion, sex, national origin, handicap, or
familial status.

Fannie Mae—Popular name for the Federal National
Mortgage Association (FNMA).

Fed—The Federal Reserve.

Fee Simple—The highest and most complete form of
ownership, which is of potentially infinite duration. Also
called a fee or a fee simple absolute.

FHA—Federal Housing Administration. See also: Loan,
FHA.

Fiduciary Relationship—A relationship of trust and
confidence, where one party owes the other (or both parties
owe each other) loyalty and a higher standard of good faith
than is owed to third parties. For example, an agent is a
fiduciary in relation to the principal; husband and wife are
fiduciaries in relation to one another.

Finance Charge—Under the Truth in Lending Act, the
sum of all fees charged for a loan, including interest, any
discount points paid by the borrower, the loan origination
fee, and mortgage insurance costs.

Financial Statement—A summary of facts showing
the financial condition of an individual or a business,
including a detailed list of assets and liabilities. Also called
a balance sheet.

Financing Statement—A brief instrument that is recorded
to perfect and give constructive notice of a creditor’s
security interest in an article of personal property.

Finder’s Fee—A referral fee paid to someone for directing a
buyer or a seller to a real estate agent.

Firm Commitment—See: Commitment.

FIRPTA—The Foreign Investment in Real Property Tax Act;
this federal law requires withholding funds from a sale
of real property when the seller is not a U.S. citizen or a
resident alien, in order to prevent tax evasion.

First Lien Position—The position held by a mortgage or
deed of trust that has higher lien priority than any other
mortgage or deed of trust against the property.

Fixed-Rate Loan—See: Loan, Fixed-Rate.

Fixed Term—A period of time that has a definite beginning
and ending.

Foreclosure—When a lienholder causes property to be sold
against the owner’s wishes, so that the unpaid lien can be
satisfied from the sale proceeds.

Foreclosure, Judicial—I1. The sale of property pursuant
to court order to satisfy a lien. 2. A lawsuit filed by a
mortgagee or deed of trust beneficiary to foreclose on the
security property when the borrower has defaulted.

Foreclosure, Nonjudicial—Foreclosure by a trustee under
the power of sale clause in a deed of trust.

Foreign Investment in Real Property Tax Act—See:
FIRPTA.

Forfeiture—Loss of a right or something else of value as
a result of failure to perform an obligation or fulfill a
condition.
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For Sale by Owner—A property that is being sold by the
owner without the help of a real estate agent. Also called a
FSBO (often pronounced “fizz-bo”).

Franchise—A right or privilege granted by a government to
conduct a certain business, or a right granted by a private
business to use its trade name in conducting business.

Fraud—An intentional or negligent misrepresentation or
concealment of a material fact, which is relied upon by
another, who is induced to enter a transaction and harmed
as a result.

Fraud, Actual—Deceit or misrepresentation with the
intention of cheating or defrauding another.

Fraud, Constructive—A breach of duty that misleads
the person the duty was owed to, without an intention to
deceive; for example, if a seller gives a buyer inaccurate
information about the property without realizing that it is
false, that may be constructive fraud.

Freddie Mac—Popular name for the Federal Home Loan
Mortgage Corporation.

Free and Clear—Ownership of real property completely
free of liens.

Freehold—A possessory interest in real property that has an
indeterminable duration; it can be either a fee simple or an
estate for life. Someone who has a freehold estate has title
to the property (as opposed to someone with a leasehold
estate, who is only a tenant).

Frontage—The distance a property extends along a street
or a body of water; the distance between the two side
boundaries at the front of the lot.

Front Foot—A measurement of property for sale or
valuation, with each foot of frontage presumed to extend
the entire depth of the lot.

G

General Warranty Deed—See: Deed, General Warranty.
Gift Deed—See: Deed, Gift.

Gift Funds—Money that a relative (or other third party)
gives to a buyer who otherwise would not have enough
cash to close the transaction.

Ginnie Mae—Popular name for the Government National
Mortgage Association (GNMA).

Grant—To transfer or convey an interest in real property by
means of a written instrument.

Grantee—One who receives a grant of real property.

Granting Clause—Words in a deed that indicate the
grantor’s intent to transfer an interest in property.

Grantor—One who grants an interest in real property to
another.

Group Boycott—An agreement between two or more
real estate agents to exclude other agents from equal
participation in real estate activities.

Guardian—A person appointed by a court to administer the
affairs of a minor or an incompetent person.
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H

Heir—Someone entitled to inherit another’s property under
the laws of intestate succession.

Highest and Best Use—The use which, at the time of
appraisal, is most likely to produce the greatest net return
from the property over a given period of time.

HUD—The U.S. Department of Housing and Urban
Development.

Implied—Not expressed in words, but understood from
actions or circumstances. Compare: Express.

Impound Account—A bank account maintained by a lender
for payment of property taxes and insurance premiums
on the security property; the lender requires the borrower
to make regular deposits, and then pays the expenses out
of the account when they are due. Also called a reserve
account.

Improvements—Man-made additions to real property.

Income, Disposable—Income remaining after income
taxes have been paid.

Income, Effective Gross—A measure of a rental
property’s capacity to generate income; calculated by
subtracting a vacancy factor from the economic rent
(potential gross income).

Income, Gross—A property’s total income before making
any deductions (for bad debts, vacancies, operating
expenses, etc.).

Income, Net—The income left over after subtracting
the property’s operating expenses (fixed expenses,
maintenance expenses, and reserves for replacement)
from the effective gross income. In the income approach
to value, it is capitalized to estimate the subject property’s
value.

Income, Potential Gross—A property’s economic rent;
the income it could earn if it were available for lease in the
current market.

Income, Residual—The amount of income that an
applicant for a VA loan has left over after taxes, recurring
obligations, and the proposed housing expense have been
deducted from his gross monthly income.

Income, Spendable—The income that remains after
deducting operating expenses, debt service, and income
taxes from a property’s gross income. Also called net
spendable income or cash flow.

Income Approach to Value—One of the three main
methods of appraisal, in which an estimate of the subject
property’s value is based on the net income it produces;
also called the capitalization method or investor’s method
of appraisal.

Income Property—Property that generates rent or other
income for the owner, such as an apartment building. In
the federal income tax code, it is referred to as property
held for the production of income.
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Income Ratio—A standard used in qualifying a buyer for a
loan, to determine whether she has sufficient income; the
buyer’s debts and proposed housing expense should not
exceed a specified percentage of her income.

Incompetent—Not legally competent; not of sound mind.

Independent Contractor—A person who contracts to do a
job for another, but retains control over how he will carry
out the task, rather than following detailed instructions.
Compare: Employee.

Index—A published statistical report that indicates changes
in the cost of money; used as the basis for interest rate
adjustments in an ARM.

In-House Transaction—A sale in which the buyer and the
seller are brought together by licensees working for the
same brokerage firm.

Injunction—A court order prohibiting someone from
performing an act, or commanding performance of an act.

Installment Sale—Under the federal income tax code, a
sale in which less than 100% of the sales price is received
in the year the sale takes place.

Instrument—A legal document, usually one that transfers
title (such as a deed), creates a lien (such as a mortgage),
or establishes a right to payment (such as a promissory
note or contract).

Insurance, Hazard—Insurance against damage to real
property caused by fire, flood, theft, or other mishap. Also
called casualty insurance.

Insurance, Homeowner’s—Insurance against damage to a
homeowner’s real property and personal property.

Insurance, Mortgage—Insurance that protects a lender
against losses resulting from the borrower’s default.

Insurance, Mutual Mortgage—The mortgage insurance
provided by the FHA to lenders who make loans through
FHA programs.

Insurance, Private Mortgage (PMI)—Insurance provided
by private companies to conventional lenders for loans
with loan-to-value ratios over 80%.

Insurance, Title—Insurance that protects against losses
resulting from undiscovered title defects. An owner’s
policy protects the buyer, while a lender’s policy protects
the lien position of the buyer’s lender.

Insurance, Title, Extended Coverage—Title insurance
that covers problems that should be discovered by an
inspection of the property (such as encroachments and
adverse possession), in addition to the problems covered
by standard coverage policies. Sometimes referred to as
an ALTA (American Land Title Association) policy.

Insurance, Title, Homeowner’s Coverage—Title
insurance that is available only in residential one- to four-
unit transactions; covers the same issues as an extended
coverage policy, plus some additional issues.

Insurance, Title, Standard Coverage—Title insurance
that protects against latent title defects (such as forged
deeds) and undiscovered recorded encumbrances, but not
against problems that would only be discovered by an
inspection of the property.

Interest—1. A right or share in something (such as a piece of
real estate). 2. A charge a borrower pays to a lender for the
use of the lender’s money.

Interest, Compound—Interest computed on both the
principal and the interest that has already accrued.
Compare: Interest, Simple.

Interest, Interim—See. Interest, Prepaid.

Interest, Prepaid—Interest on a new loan that must be paid
at the time of closing; covers the interest due for the first
month of the loan term. Also called interim interest.

Interest, Simple—Interest that is computed on the principal
amount of the loan only, which is the type of interest
charged in connection with real estate loans. Compare:
Interest, Compound.

Invalid—Not legally binding or legally effective; not valid.
J

Joint Tenancy—A form of co-ownership in which the co-
owners have unity of time, title, interest, and possession,
along with the right of survivorship. Compare: Tenancy in
Common.

Judgment—1. A court’s binding determination of the rights
and duties of the parties in a lawsuit. 2. A court order
requiring one party to pay the other damages.

Judgment, Deficiency—A personal judgment entered
against a borrower in favor of the lender if the proceeds
from a foreclosure sale of the security property are not
enough to pay off the debt.

Judgment Creditor—A person who is owed money as a
result of a judgment in a lawsuit.

Judgment Debtor—A person who owes money as a result
of a judgment in a lawsuit.

Judgment Lien—See: Lien, Judgment.

Judicial Foreclosure—See: Foreclosure, Judicial.

K

Kickback—A fee paid for a referral (for example, to an
appraiser or inspector). The Real Estate Settlement
Procedures Act prohibits kickbacks in most residential
mortgage loan transactions.

L

Land Contract—See: Contract, Land.

Landlord—A landowner who has leased his property to
another (a tenant). Also called a lessor.

Latent Defect—A defect that is not visible or apparent.
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Lawful Object—An objective or purpose of a contract that
does not violate the law or a judicial determination of
public policy.

Lease—A conveyance of a leasehold estate from the fee
owner to a tenant; a contract in which one party pays the
other rent in exchange for the possession of real estate.
Also called a rental agreement.

Leaseback—See: Sale-Leaseback.

Legal Description—A precise description of a parcel of
real property that would enable a surveyor to locate its
exact boundaries. It may be a lot and block description,
a metes and bounds description, or a government survey
description.

Lender, Institutional—A bank, savings and loan, or similar
organization that invests other people’s funds in loans; as
opposed to an individual or private lender, which invests
its own funds.

Lessor—A landlord.
Lessee—A tenant.

Leverage—The effective use of borrowed money to finance
an investment such as real estate.

Levy—To impose a tax.
Liability—1. A debt or obligation. 2. Legal responsibility.

Liability, Joint and Several—A form of liability in which
two or more persons are responsible for a debt both
individually and as a group.

Liability, Limited—When a business investor is not
personally liable for the debts of the business, as in the
case of a limited partner or a corporate shareholder.

Liability, Vicarious—A legal doctrine holding that a
principal can be held liable for harm to third parties
resulting from an agent’s actions. (This rule usually
does not apply to real estate agency relationships in
Washington.)

Liable—Legally responsible.

License—1. Official permission to do a particular thing that
the law does not allow everyone to do. 2. Revocable, non-
assignable permission to use another person’s land for a
particular purpose. Compare: Easement.

Lien—A nonpossessory interest in real property, giving the
lienholder the right to foreclose if the owner doesn’t pay
a debt owed to the lienholder; a financial encumbrance on
the owner’s title.

Lien, Attachment—A lien intended to prevent transfer of
the property pending the outcome of litigation.

Lien, Construction—A lien on property in favor of
someone who provided labor or materials to improve the
property. The term encompasses mechanic’s liens and
materialman’s liens.

Lien, Equitable—A lien arising as a matter of fairness,
rather than by agreement or by operation of law.
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Lien, General—A lien against all the property of a debtor,
rather than a particular piece of her property. Compare:
Lien, Specific.

Lien, Involuntary—A lien that arises by operation of law,
without the consent of the property owner. Also called a
statutory lien.

Lien, Judgment—A general lien against a judgment
debtor’s property. The lien is created automatically in
the county where the judgment was rendered and may
be created in other counties by recording an abstract of
judgment.

Lien, Materialman’s—A construction lien in favor of
someone who supplied materials for a project (as opposed
to labor).

Lien, Mechanic’s—See: Lien, Construction.

Lien, Property Tax—A specific lien on property to secure
payment of property taxes.

Lien, Specific—A lien that attaches only to a particular
piece of property. Compare: Lien, General.

Lien, Statutory—See: Lien, Involuntary.

Lien, Tax—A lien on property to secure the payment of
taxes.

Lien, Voluntary—A lien placed against property with the
consent of the owner; a deed of trust or a mortgage.

Lienholder, Junior—A secured creditor whose lien is lower
in priority than another’s lien.

Lien Priority—The order in which liens are paid off out of
the proceeds of a foreclosure sale.

Limited Liability—See: Liability, Limited.
Liquidated Damages—See: Damages, Liquidated.
Liquidity—The ability to convert an asset into cash quickly.

Listing—A written agency contract between a seller and
a real estate firm, stipulating that the firm will be paid a
commission for finding (or attempting to find) a buyer for
the seller’s property. Also called a listing agreement.

Listing Agent—The agent who takes a listing on behalf of
his firm, and thus represents the seller.

Listing, Exclusive—Either an exclusive agency listing or
an exclusive right to sell listing.

Listing, Exclusive Agency—A listing agreement that
entitles the brokerage firm to a commission if anyone other
than the seller finds a buyer for the property during the
listing term.

Listing, Exclusive Right to Sell—A listing agreement that
entitles the brokerage firm to a commission if anyone—
including the seller—finds a buyer for the property during
the listing term.

Listing, Multiple—A listing (usually an exclusive right
to sell listing) that includes a provision allowing the
brokerage firm to submit the listing to the multiple listing
service for dissemination to cooperating licensees.
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Listing, Net—A listing agreement in which the seller sets a
net amount he is willing to accept for the property; if the
actual selling price exceeds that amount, the real estate
firm is entitled to keep the excess as the commission.

Listing, Open—A nonexclusive listing, given by a seller to
as many real estate firms as she chooses. If the property is
sold, a firm is entitled to a commission only if it was the
procuring cause of the sale.

Loan, Amortized—A loan that requires regular installment
payments of both principal and interest (as opposed to an
interest-only loan). It is fully amortized if the installment
payments will pay off the full amount of the principal and
all of the interest by the end of the repayment period. It is
partially amortized if the installment payments will cover
only part of the principal, so that a balloon payment of the
remaining principal balance is required at the end of the
repayment period.

Loan, Called—A loan that has been accelerated by the
lender. See: Acceleration Clause.

Loan, Carryback—See: Loan, Purchase Money.

Loan, Conforming—A loan made in accordance with the
standardized underwriting criteria of Fannie Mae and
Freddie Mac, and which therefore can be sold to those
agencies.

Loan, Construction—A loan to finance the cost of
constructing a building, usually providing that the loan
funds will be advanced in installments as the work
progresses. Also called an interim loan.

Loan, Conventional—An institutional loan that is not
insured or guaranteed by a government agency.

Loan, FHA—A loan made by an institutional lender and
insured by the Federal Housing Administration, so that the
FHA will reimburse the lender for losses that result if the
borrower defaults.

Loan, Fixed-rate—A loan on which the interest rate
will remain the same throughout the entire loan term.
Compare: Mortgage, Adjustable-rate.

Loan, Guaranteed—A loan in which a third party has
agreed to reimburse the lender for losses that result if the
borrower defaults.

Loan, Home Equity—A loan secured by the borrower’s
equity in a home that she already owns. Compare: Loan,
Purchase Money.

Loan, Interest-only—A loan that requires the borrower
to pay only the interest during the loan term, with the
principal due at the end of the term.

Loan, Interim—See: Loan, Construction.

Loan, Jumbo—A conventional loan that exceeds the
conforming loan limit; typically involves higher interest
rate and fees and stricter underwriting standards.

Loan, Participation—A loan in which the lender receives
some yield on the loan in addition to the interest, such as
a percentage of the income generated by the property, or a
share in the borrower’s equity.

Loan, Permanent—See: Loan, Take-out.

Loan, Purchase Money—1. When a seller extends
credit to a buyer to finance the purchase of the property,
accepting a deed of trust or mortgage instead of cash.
Sometimes called a carryback loan. 2. In a more general
sense, any loan the borrower uses to buy the security
property (as opposed to a loan secured by property the
borrower already owns).

Loan, Swing—A loan secured by a buyer’s equity in his
existing home and used to cover the downpayment and
closing costs for the purchase of a new home. It will be
paid off out of the proceeds when the old home eventually
sells.

Loan, Take-out—Long-term financing used to replace a
construction loan (an interim loan) when construction has
been completed. Also called a permanent loan.

Loan, VA-Guaranteed—A home loan made by an
institutional lender to an eligible veteran and guaranteed
by the Department of Veterans Affairs. The VA will
reimburse the lender for losses if the borrower defaults.

Loan Correspondent—An intermediary who arranges
loans of an investor’s money to borrowers, and then
services the loans.

Loan Estimate—In a residential transaction subject to
RESPA and/or the Truth in Lending Act, a form that
the lender must give to the buyer (the loan applicant),
providing detailed information about the loan and
estimates of the closing costs.

Loan Fee—A loan origination fee, an assumption fee, or
discount points.

Loan-level Price Adjustment (LLPA)—A risk-based loan
fee that varies depending on the borrower’s credit score
and the loan-to-value ratio (or on certain other factors that
affect risk); charged on some conventional conforming
loans.

Loan-to-Value Ratio (LTV)—The relationship between
the loan amount and either the sales price or the appraised
value of the property (whichever is less), expressed as a
percentage.

Loan Workout—An alternative to foreclosure in which
a lender agrees to a new payment plan for a loan, or to
reduction of the loan’s interest rate or principal amount.

LTV—See: Loan-to-Value Ratio.

Majority, Age of —The age at which a person becomes
legally competent; in Washington, 18 years old. See also.
Minor.

Maker—The person who signs a promissory note, promising
to repay a debt. Compare: Payee.
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Managing Broker—A licensed individual with at least
three years’ experience as a broker who has passed the
managing broker exam; a managing broker performs
brokerage services for a firm, under the supervision of a
designated broker.

Margin—In an adjustable-rate mortgage, the difference
between the index rate and the interest rate charged to the
borrower.

Marketable Title—See: Title, Marketable.

Market Data Approach—See. Sales Comparison Approach
to Value.

Market Price—1. The current price generally being charged
for something in the marketplace. 2. The price actually
paid for a property. Compare: Value, Market.

Material Fact—Information that has a substantial negative
impact on the value of the property, on a party’s ability to
perform, or on the purpose of the transaction.

Maturity Date—The date by which a loan is supposed to be
paid off in full.

Meeting of Minds—See: Mutual Consent.

Minor—A person who has not yet reached the age of
majority; in Washington, a person under 18.

MIP—Mortgage insurance premium,; especially a premium
charged in connection with an FHA-insured loan.

Misrepresentation—A false or misleading statement. See:
Fraud.

MLS—See: Multiple Listing Service.

Monopoly—When a single entity or group has exclusive
control over the production or sale of a product or service.

Mortgage—1. An instrument that creates a voluntary lien
on real property to secure repayment of a debt, and which
(unlike a deed of trust) ordinarily does not include a power
of sale, so it can only be foreclosed judicially; the parties
are the mortgagor (borrower) and mortgagee (lender). 2.
The term is often used more generally, to refer to either a
mortgage or a deed of trust—i.e., to any loan secured by
real property. Note: If you do not find the specific term you
are looking for here under “Mortgage,” check the entries
under “Loan.”

Mortgage, Adjustable-Rate (ARM)—A loan in which the
interest rate is periodically increased or decreased to reflect
changes in the cost of money. Compare: Loan, Fixed-Rate.

Mortgage, Balloon—A partially amortized mortgage loan
that requires a large balloon payment at the end of the loan
term.

Mortgage, Blanket—A mortgage that is a lien against more
than one parcel of property.

Mortgage, Budget—A loan in which the monthly payments
include a share of the property taxes and insurance, in
addition to principal and interest; the lender places the
money for taxes and insurance in an impound account.

Mortgage, Closed—A loan that cannot be paid off early.

236

Mortgage, Direct Reduction—A loan that requires a fixed
amount of principal to be paid in each payment; the total
payment becomes steadily smaller, because the interest
portion becomes smaller with each payment as the principal
balance decreases.

Mortgage, First—The mortgage on a property that has first
lien position; the one with higher lien priority than any
other mortgage against the property.

Mortgage, Hard Money—A mortgage given to a lender in
exchange for cash, as opposed to one given in exchange
for credit.

Mortgage, Junior—A mortgage that has lower lien
priority than another mortgage against the same property.
Sometimes called a secondary mortgage.

Mortgage, Level Payment—An amortized loan with
payments that are the same amount each month, although
the portion of the payment that is applied to principal
steadily increases and the portion of the payment applied
to interest steadily decreases. See: Loan, Amortized.

Mortgage, Open-End—A loan that permits the borrower to
reborrow money he has repaid on the principal, usually up
to the original loan amount, without executing a new loan
agreement.

Mortgage, Package—A mortgage that is secured by certain
items of personal property (such as appliances) in addition
to the real property.

Mortgage, Satisfaction of—The document a mortgagee
gives the mortgagor when the mortgage debt has been paid
in full, acknowledging that the debt has been paid and the
mortgage is no longer a lien against the property.

Mortgage, Secondary—See: Mortgage, Junior.

Mortgage, Senior—A mortgage that has higher lien priority
than another mortgage against the same property; the
opposite of a junior mortgage.

Mortgage, Wraparound—A purchase money loan
arrangement in which the seller uses part of the buyer’s
payments to make the payments on an existing loan (called
the underlying loan); the buyer takes title subject to the
underlying loan, but does not assume it. When the security
instrument used for wraparound financing is a deed of
trust instead of a mortgage, it may be referred to as an all-
inclusive trust deed.

Mortgage Banker—An intermediary who originates real
estate loans.

Mortgage Broker—An intermediary who brings real
estate lenders and borrowers together and negotiates loan
agreements between them.

Mortgage Broker Practices Act—A state law that
regulates the mortgage broker business and contains
provisions intended to help prevent fraudulent lending
practices.

Mortgage Company—A type of real estate lender that
originates and services loans on behalf of large investors
(acting as a mortgage banker) or for resale on the
secondary mortgage market.
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Mortgage Loan—Any loan secured by real property,
whether the actual security instrument used is a mortgage
or a deed of trust.

Mortgagee—A lender who accepts a mortgage as security
for repayment of the loan.

Mortgaging Clause—A clause in a mortgage that describes
the security interest given to the mortgagee.

Mortgagor—A property owner (usually a borrower) who
gives a mortgage to another (usually a lender) as security
for payment of an obligation.

Multiple Listing Service (MLS)—An organization of
real estate firms and licensees who share their exclusive
listings.

Mutual Consent—When all parties freely agree to the
terms of a contract, without fraud, undue influence, duress,
menace, or mistake. Mutual consent is achieved through
offer and acceptance; it is sometimes referred to as a
“meeting of the minds.”

N

NAR—National Association of REALTORS.®

National Market—See: Secondary Mortgage Market.

National Environmental Policy Act—A federal law
requiring federal agencies to provide an environmental
impact statement for agency actions that will have a
significant effect on the environment.

Negligence—Conduct that falls below the standard of
care that a reasonable person would exercise under the
circumstances; carelessness or recklessness.

Negotiable Instrument—An instrument containing an
unconditional promise to pay a certain sum of money, to
order or to bearer, on demand or at a particular time. It can
be a check, promissory note, bond, draft, or stock.

NEPA—See: National Environmental Policy Act.

Net Income—See: Income, Net.

Net Listing—See: Listing, Net.

Net Worth—An individual’s financial assets minus her
liabilities.

Nominal Interest Rate—The interest rate stated in a
promissory note. Also called the note rate or coupon rate.
Compare: Annual Percentage Rate.

Nonconforming Loan—See: Loan, Conforming.

Normal Market Conditions—A sale taking place in a
competitive and open market, with informed parties acting
prudently, and at arm’s length, without undue stimulus
(such as an urgent need to sell the property immediately)

Notarize—To have a document certified by a notary public.

Notary Public—Someone who is officially authorized to
witness and certify the acknowledgment made by someone
signing a legal document.

Note—See: Note, Promissory.

Note, Demand—A promissory note that is due whenever
the holder of the note demands payment.

Note, Installment—A promissory note that calls for regular
payments of principal and interest until the debt is fully
paid.

Note, Joint—A promissory note signed by two or more
persons with equal liability for payment.

Note, Promissory—A written promise to repay a debt; it
may or may not be a negotiable instrument.

Note, Straight—A promissory note that calls for regular
payments of interest only, so that the entire principal
amount is due in one lump sum at the end of the loan term.

Notice, Actual—Actual knowledge of a fact, as opposed to
knowledge imputed by law (constructive notice).

Notice, Constructive—Knowledge of a fact imputed to a
person by law. A person is held to have constructive notice
of something when she should have known it (because
she could have learned it through reasonable diligence
or an inspection of the public record), even if she did not
actually know it.

Notice of Default—A notice sent by a secured creditor to
the debtor, informing the debtor that he has breached the
loan agreement.

Notice of Sale—A notice stating that foreclosure
proceedings have been commenced against a property.

Novation—1. When one party to a contract withdraws and
a new party is substituted, relieving the withdrawing party
of liability. 2. The substitution of a new obligation for an
old one.

(o

Offer—When one person (the offeror) proposes a contract
to another (the offeree); if the offeree accepts the offer, a
binding contract is formed.

Offer, Tender—See: Tender.

Offeree—One to whom a contract offer is made.

Offeror—One who makes a contract offer.

Officer—In a corporation, an executive authorized by
the board of directors to manage the business of the
corporation.

Off-Site Improvements—Improvements that add to the
usefulness of a site but are not located directly on it, such
as curbs, street lights, and sidewalks.

One-Time Agency Agreement—An agreement entered
into by a FSBO seller and a buyer’s agent: the seller agrees
to compensate the agent for bringing him a particular
buyer.

Open House—Showing a listed home to the public for a
specified period of time.

Option—A contract giving one party the right to do
something, without obligating her to do it.

Optionee—The person to whom an option is given.
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Optionor—The person who gives an option.

Option to Purchase—An option giving the optionee the
right to buy property owned by the optionor at an agreed
price during a specified period.

Ordinance—A law passed by a local legislative body, such
as a city or county council. Compare: Statute.

Orientation—The placement of a house on its lot, with
regard to its exposure to the sun and wind, privacy from
the street, and protection from outside noise.

Origination Fee—A fee that a lender charges a borrower
upon making a new loan, to cover the administrative costs
of making the loan. Also called a loan fee or points.

“Or More”—A provision in a promissory note that allows
the borrower to prepay the debt.

Ownership—Title to property, dominion over property; the
rights of possession and control.

Ownership, Concurrent—When two or more individuals
share ownership of one piece of property, each owning
an undivided interest in the property (as in a tenancy in
common or joint tenancy, or with community property).
Also called co-ownership or co-tenancy.

Ownership in Severalty—Ownership by a single
individual.

P

Panic Selling—See: Blockbusting.

Parcel—A lot or piece of real estate, especially a specified
part of a larger tract.

Partial Reconveyance—The instrument given to the
borrower when part of the security property is released
from a blanket deed of trust under a partial release clause.

Partial Release Clause—See: Release Clause.

Partial Satisfaction—The instrument given to the borrower
when part of the security property is released from a
blanket mortgage under a partial release clause.

Partner, General—A partner who has the authority to
manage and contract for a general or limited partnership,
and who is personally liable for the partnership’s debts.

Partner, Limited—A partner in a limited partnership who
typically is merely an investor and does not participate in
the management of the business. A limited partner is not
personally liable for the partnership’s debts.

Partnership—An association of two or more persons
to carry on a business for profit. The law regards a
partnership as a group of individuals, not as an entity
separate from its owners. Compare: Corporation.

Partnership, General—A partnership in which each
member has an equal right to manage the business and
share in the profits, as well as equal responsibility for the
partnership’s debts.

Partnership, Limited—A partnership made up of one or
more general partners and one or more limited partners.
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Partnership Property—All property that partners bring
into their business at the outset or later acquire for their
business.

Payee—In a promissory note, the party who is entitled to be
paid; the lender. Compare: Maker.

Personal Property—Any property that is not real property;
movable property not affixed to land. Also called chattels
or personalty.

Physical Deterioration—Loss in value (depreciation)
resulting from wear and tear or deferred maintenance.

Plaintiff—The party who brings or starts a civil lawsuit; the
one who sues.

PMI—See: Insurance, Private Mortgage.

Point—One percent of the principal amount of a loan.

Points—See: Discount Points; Origination Fee.

Portfolio—The mix of investments owned by an individual
or company.

Possession—1. The holding and enjoyment of property. 2.
Actual physical occupation of real property.

Power of Attorney—An instrument authorizing one person
(the attorney in fact) to act as another’s agent, to the extent
stated in the instrument.

Power of Sale Clause—A clause in a deed of trust giving
the trustee the right to foreclose nonjudicially (sell the
debtor’s property without a court action) if the borrower
defaults.

Preapproval—When a lender determines how large a loan a
buyer is qualified for in advance, before the buyer begins
looking at specific properties.

Predatory Lending—Deceitful lending practices used
by lenders and mortgage brokers to take advantage of
unsophisticated borrowers.

Prepayment—Paying off part or all of a loan before
payment is due.

Prepayment Penalty—A penalty charged to a borrower
who prepays.

Prepayment Privilege—A provision in a promissory note
allowing the borrower to prepay.

Preventive Maintenance—A program of regular inspection
and care of a property and its fixtures, allowing the
prevention of potential problems or their immediate repair.

Price Fixing—The cooperative setting of prices by
competing firms. Price fixing is an automatic violation of
antitrust laws.

Primary Mortgage Market—The market in which
mortgage loans are originated, where lenders make loans
to borrowers. Compare: Secondary Mortgage Market.

Principal—1. One who grants another person (an agent)
authority to represent him in dealings with third parties.
2. One of the parties to a transaction (such as a buyer or
seller), as opposed to those who are involved as agents
or employees (such as a real estate or escrow agent). 3.
In regard to a loan, the amount originally borrowed, as
opposed to the interest.
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Procuring Cause—The real estate agent who is primarily
responsible for bringing about a sale; for example, by
negotiating the agreement between the buyer and seller.

Profit—A nonpossessory interest; the right to enter another
person’s land and take something (such as timber or
minerals) away from it.

Promisee—Someone who has been promised something;
someone who is supposed to receive the benefit of a
contractual promise.

Promisor—Someone who has made a contractual promise
to another.

Promissory Note—See: Note, Promissory.
Property—1. The rights of ownership in a thing, such as the

right to use, possess, transfer, or encumber it. 2. Something
that is owned.

Property Tax—See. Tax, Property.

Proprietorship, Individual or Sole—A business owned
and operated by one person.

Proration—The process of dividing or allocating something
(especially a sum of money or an expense) proportionately,
according to time, interest, or benefit.

Public Record—The official collection of legal documents
that individuals have filed with the county recorder in order
to make public the information contained in the documents.

Puffing—Statements of exaggerated praise for a property
that should not be considered assertions of fact.

Purchase and Sale Agreement—A contract in which a
seller promises to convey title to real property to a buyer
in exchange for the purchase price. Also called an earnest
money agreement, deposit receipt, sales contract, or
contract of sale.

Q

Qualifying Standards—The standards a lender requires a
loan applicant to meet before a loan will be approved. Also
called underwriting standards.

Quitclaim Deed—See: Deed, Quitclaim.

R

Radon—A naturally occurring carcinogenic gas formed in
the earth’s crust that can enter buildings through cracks in
the foundation.

Ratify—To confirm or approve after the fact an act that was
not authorized when it was performed.

Real Estate—See: Real Property.

Real Estate Brokerage Firm—A business entity that
offers real estate brokerage services; it is licensed by the
Department of Licensing and must have a designated
broker who represent its interests. Also known as a real
estate firm.

Real Estate Brokerage Relationships Act—A
Washington state law that governs when and how real
estate agency relationships are created and terminated, the
duties owed by real estate licensees to the parties to a real
estate transaction, and when and how agency disclosures
are to be made.

Real Estate Commission—A commission appointed by
the Governor, consisting of the Director of the Department
of Licensing and six commissioners; responsible for
preparing and conducting the real estate licensing
examinations.

Real Estate Contract—1. A purchase and sale agreement.
2. A land contract. 3. Any contract having to do with real
property.

Real Estate Firm—See: Real Estate Brokerage.

Real Estate Investment Syndicate—A group of people
or companies who join together to purchase and develop a
piece of real estate.

Real Estate Investment Trust (REIT)—A real estate
investment business with at least 100 investors, organized
as a trust and entitled to special tax treatment under IRS
rules.

Real Estate Settlement Procedures Act—See: RESPA.

Real Property—Land and everything attached or
appurtenant to it. Also called realty or real estate.
Compare: Personal Property.

Realtor—A real estate agent who is an active member of a
state and local real estate board that is affiliated with the
National Association of REALTORS.®

Realty—See: Real Property.

Reconciliation—The final step in an appraisal, when the
appraiser assembles and interprets the data in order to
arrive at a final value estimate.

Reconveyance—Releasing the security property from
the lien created by a deed of trust, by recording a deed of
reconveyance.

Recording—Filing a document at the county recorder’s
office, so that it will be placed in the public record.

Redemption—1. When a defaulting borrower prevents
foreclosure by paying the full amount of the debt, plus
costs. 2. When a mortgagor regains the property after
foreclosure by paying whatever the foreclosure sale
purchaser paid for it, plus interest and expenses.

Redlining—When a lender refuses to make loans secured by
property in a certain neighborhood because of the racial or
ethnic composition of the neighborhood.

Refinancing—When a homeowner takes out a new loan—
usually to take advantage of lower interest rates—and uses
the loan proceeds to pay off the existing loan.

Reduction Certificate—A signed statement from a
lender certifying the present balance on the loan, the
rate of interest, and the maturity date. A form of estoppel
certificate.
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Reformation—A legal action to correct a mistake, such as a
typographical error, in a deed or other document. The court
will order the execution of a correction deed.

Regulation Z—The federal regulation that implements the
Truth in Lending Act.

Reinstate—To prevent foreclosure by curing the default.

Release—1. To give up a legal right. 2. A document in which
a legal right is given up.

Release Clause—1. A clause in a blanket mortgage or deed
of trust which allows the borrower to get part of the security
property released from the lien when a certain portion of
the debt has been paid or other conditions are fulfilled.
Often called a partial release clause. 2. A clause in a land
contract providing for a deed to a portion of the land to be
delivered when a certain portion of the contract price has
been paid. Also known as a deed release provision.

Rent—Compensation paid by a tenant to the landlord in
exchange for the possession and use of the property.

Replacement Cost—See: Cost, Replacement.
Reproduction Cost—See: Cost, Reproduction.

Rescission—When a contract is terminated and each party
gives anything acquired under the contract back to the other
party. (The verb form is rescind.) Compare: Cancellation.

Reserve Account—See: Impound Account.

Reserve Requirements—The percentage of deposits
commercial banks must keep on reserve with the Federal
Reserve Bank.

Reserves for Replacement—Regular allowances set
aside by an investment property owner, a business, or a
homeowners association to pay for the replacement of
structures and equipment that are expected to wear out.

RESPA—The Real Estate Settlement Procedures Act;
a federal law that requires lenders to disclose certain
information about closing costs to loan applicants.

Restitution—Restoring something (especially money) of
which a person was unjustly deprived.

Restriction—A limitation on the use of real property.
Restriction, Deed—A restrictive covenant in a deed.

Restriction, Private—A restriction imposed on property by a
previous owner, a neighbor, or the subdivision developer; a
restrictive covenant or a condition in a deed.

Restriction, Public—A law or regulation limiting or
regulating the use of real property.

Restrictive Covenant—See: Covenant, Restrictive.
Risk Analysis—See: Underwriting.
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Safety Clause—See: Extender Clause.

Sale-Leaseback—A form of real estate financing in which
the owner of industrial or commercial property sells the
property and leases it back from the buyer. In addition
to certain tax advantages, the seller/lessee obtains more
cash through the sale than would normally be possible by
borrowing and mortgaging the property, since lenders will
not often lend 100% of the value.

Sales Comparison Approach to Value—One of the three
main methods of appraisal, in which the sales prices of
comparable properties are used to estimate the value of the
subject property. Also called the market data approach.

Satisfaction of Mortgage—See: Mortgage, Satisfaction of.

Secondary Financing—Money borrowed to pay part of
the required downpayment or closing costs for a first loan,
when the second loan is secured by the same property that
secures the first loan.

Secondary Mortgage Market—The market in which
investors (including Fannie Mae, Freddie Mac, and Ginnie
Mae) purchase real estate loans from lenders.

Secret Profit—A financial benefit that an agent takes from a
transaction without informing the principal.

Security Instrument—A document that creates a voluntary
lien to secure repayment of a loan; for debts secured by real
property, it is either a mortgage or a deed of trust.

Security Interest—The interest a creditor may acquire in the
debtor’s property to ensure that the debt will be paid.

Security Property—The property against which a borrower
gives a lender a voluntary lien, so that the lender can
foreclose if the borrower defaults on the loan. It may or
may not have been purchased with the loan proceeds.

Selling Agent—The agent responsible for procuring a buyer
for real estate; may represent either the seller or the buyer.

SEPA—See: State Environmental Policy Act.

Separate Property—Property owned by a married person
that is not community property; includes property acquired
before marriage or by gift or inheritance after marriage.

Settlement—1. An agreement between the parties to a civil
lawsuit, in which the plaintiff agrees to drop the suit in
exchange for money or the defendant’s promise to do or
refrain from doing something. 2. Closing.

Settlement Statement—A document that presents a final,
detailed accounting for a real estate transaction, listing each
party’s debits and credits and the amount each will receive
or be required to pay at closing. Also called a closing
statement.

Severalty—See: Ownership in Severalty.

Shareholder—An individual who holds ownership
shares (shares of stock) in a corporation, and has limited
liability in regard to the corporation’s debts. Also called a
stockholder.

Sheriff’s Deed—See: Deed, Sheriff’s.
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Sheriff’s Sale—A foreclosure sale held after a judicial
foreclosure. Sometimes called an execution sale.

Sherman Act—A federal antitrust law prohibiting any
agreement that has the effect of an unreasonable restraint of
trade, such as price fixing and tie-in arrangements.

Shoreline Management Act—A Washington state law that
regulates development within 200 feet of the shoreline of
the ocean and larger lakes and rivers.

Short Sale—Selling a home for less than the amount owed,
with the lender’s consent. The lender receives the sale
proceeds and, typically, releases the borrower from the
remaining debt.

Special Assessment—A tax levied only against the
properties that have benefited from a public improvement
(such as a sewer or a street light), to cover the cost of the
improvement; creates a special assessment lien. Also called
an improvement tax.

Special Warranty Deed—See: Deed, Special Warranty.

Specific Performance—A legal remedy in which a court
orders someone who has breached to actually perform
the contract as agreed, rather than simply paying money
damages.

Stable Monthly Income—A loan applicant’s gross monthly
income that meets the lender’s tests of quality and durability.

State Environmental Policy Act—A Washington state
law (similar to the federal National Environmental Policy
Act) that may require an environmental impact statement
for a private development project or for a state or local
governmental action.

Statute—A law enacted by a state legislature or the U.S.
Congress. Compare: Ordinance.

Statute of Frauds—A law that requires certain types
of contracts to be in writing and signed in order to be
enforceable.

Statute of Limitations—A law requiring a particular type
of lawsuit to be filed within a specified time after the event
giving rise to the suit occurred.

Steering—Channeling prospective buyers or tenants to
or away from particular neighborhoods based on race,
religion, national origin, or other protected classes.

Stockholder—See: Shareholder.

Subcontractor—A contractor who, at the request of the
general contractor, provides a specific service, such as
plumbing or drywalling, in connection with the overall
construction project.

Subject to—When a purchaser takes property subject
to a trust deed or mortgage, he is not personally liable
for paying off the loan; in case of default, however, the
property can still be foreclosed on.

Sublease—When a tenant grants someone else the right to
possession of the leased property for part of the remainder
of the lease term; as opposed to a lease assignment, where
the tenant gives up possession for the entire reminder of
the lease term. Also called a sandwich lease. Compare:
Assignment.

Subordination Clause—A provision in a mortgage or deed
of trust that permits a later mortgage or deed of trust to have
higher lien priority than the one containing the clause.

Subprime Lending—Making riskier loans to borrowers
who are otherwise unable to qualify for a loan, often
charging higher interest rates and fees to make up for the
increased risk.

Subrogation—The substitution of one person in the place
of another with reference to a lawful claim or right. For
instance, a title company that pays a claim on behalf of its
insured, the property owner, is subrogated to any claim the
owner successfully undertakes against the former owner.

Substitution of Liability—A buyer wishing to assume an
existing loan may apply for the lender’s approval; once
approved, the buyer assumes liability for repayment of the
loan, and the original borrower (the seller) is released from
liability.

Survey—The process of precisely measuring the boundaries
and determining the area of a parcel of land.

Syndicate—An association formed to operate an investment
business. A syndicate is not a specific type of recognized
legal entity; it can be organized as a corporation, limited
liability company, partnership, or trust.

T

Tax, Ad Valorem—A tax assessed on the value of property.

Tax, Excise—A state tax levied on every sale of real estate, to
be paid by the seller.

Tax, General Real Estate—An annual ad valorem tax
levied on real property.

Tax, Improvement—See: Special Assessment.

Tax, Property—1. The general real estate tax. 2. Any ad
valorem tax levied on real or personal property.

Tax Deed—See: Deed, Tax.
Tax Sale—Sale of property after foreclosure of a tax lien.

Tenancy in Common—A form of concurrent ownership
in which two or more persons each have an undivided
interest in the entire property, but no right of survivorship.
Compare: Joint Tenancy.

Tenant—Someone in lawful possession of real property;
especially, someone who has leased the property from the
owner (also called a lessee).

Tender—An unconditional offer by one of the parties to
a contract to perform her part of the agreement; made
when the offeror believes the other party is breaching,
it establishes the offeror’s right to sue if the other party
doesn’t accept it. Also called a tender offer.

Term—A prescribed period of time; especially, the length of
time a borrower has to pay off a loan, or the duration of a
lease.

Third Party—1. A person seeking to deal with a principal
through an agent. 2. In a transaction, someone who is not
one of the principals.
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Tie-in Arrangement—An agreement to sell one product,
only on the condition that the buyer also purchases a
different product. This is an antitrust violation.

Tight Money Market—When loan funds are scarce, leading
lenders to charge high interest rates and discount points.

TILA—See: Truth in Lending Act.

Time is of the Essence—A clause in a contract that means
performance on the exact dates specified is an essential
element of the contract; failure to perform on time is a
material breach.

Title—Lawful ownership of real property. Also, the deed or
other document that is evidence of that ownership.

Title, Abstract of—A brief, chronological summary of the
recorded documents affecting title to a particular piece of
real property.

Title, After-Acquired—A rule applicable to warranty deeds;
if the title is defective at the time of transfer, but the grantor
later acquires more perfect title, the additional interest
passes to the grantee automatically.

Title, Chain of—1. The chain of deeds (and other documents)
transferring title to a piece of property from one owner to
the next, as disclosed in the public record. 2. A listing of all
recorded documents affecting title to a particular property;
more complete than an abstract.

Title, Clear—A good title to property, free from
encumbrances or defects; marketable title.

Title, Equitable—The vendee’s interest in property under a
land contract. Also called an equitable interest.

Title, Legal—The vendor’s interest in property under a land
contract.

Title, Marketable—Title free and clear of objectionable
liens, encumbrances, or defects, so that a reasonably
prudent person with full knowledge of the facts would not
hesitate to purchase the property.

Title Company—A title insurance company.
Title Insurance—See: Insurance, Title.

Title Report, Preliminary—A report issued by a title
company, disclosing the condition of the title to a specific
piece of property, before the actual title insurance policy is
issued.

Title Search—An inspection of the public record to
determine all rights and encumbrances affecting title to a
piece of property.

Topography—The contours of the surface of the land (level,
hilly, steep, etc.).

Tort—A breach of a duty imposed by law (as opposed to a
duty voluntarily taken on in a contract) that causes harm to
another person, giving the injured person the right to sue
the one who breached the duty. Also called a civil wrong (in
contrast to a criminal wrong, a crime).

Tract—1. A piece of land of undefined size. 2. In the
rectangular survey system, an area made up of 16
townships; 24 miles on each side.
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Trust—A legal arrangement in which title to property (or
funds) is vested in one or more trustees, who manage the
property on behalf of the trust’s beneficiaries, in accordance
with instructions set forth in the document establishing the
trust.

Trust Account—A bank account maintained by a brokerage
for depositing client funds. Most trust accounts must be
interest-bearing, with the exception of trust accounts for
property management funds.

Trust Deed—See: Deed of Trust.

Trust Funds—Money or things of value received by an
agent, not belonging to the agent but being held for the
benefit of others.

Trustee—1. A person appointed to manage a trust on behalf
of the beneficiaries. 2. A neutral third party appointed in a
deed of trust to handle the nonjudicial foreclosure process
in case of default.

Trustee in Bankruptcy—An individual appointed by the
court to handle the assets of a person in bankruptcy.

Trustee’s Deed—See: Deed, Trustee’s.

Trustee’s Sale—A nonjudicial foreclosure sale under a deed
of trust.

Trustor—The borrower in a deed of trust. Also called the
grantor.

Truth in Lending Act—A federal law that requires lenders
and credit arrangers to make disclosures concerning loan
costs to consumer loan applicants.

U

Underwriting—In real estate lending, the process of
evaluating a loan application to determine the probability
that the applicant would repay the loan, and matching the
risk to an appropriate rate of return. Sometimes called risk
analysis.

Undue Influence—Exerting excessive pressure on someone
so as to overpower the person’s free will and prevent him
from making a rational or prudent decision; often involves
abusing a relationship of trust.

Unenforceable—See: Contract, Unenforceable.

Unilateral Contract—See.: Contract, Unilateral.

Unjust Enrichment—An undeserved benefit; a court
generally will not allow a remedy (such as forfeiture of a
land contract) if it would result in the unjust enrichment of
one of the parties.

Urea Formaldehyde—A toxic substance found in adhesives
used in pressed wood building products.

Usury—Charging an interest rate that exceeds legal limits.

Vv

VA—Department of Veterans Affairs (formerly the Veterans
Administration).

Vacancy Factor—A percentage deducted from a property’s
potential gross income to determine the effective gross
income, estimating the income that will probably be lost
because of vacancies and tenants who don’t pay.
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Valid—The legal classification of a contract that is binding
and enforceable in a court of law.

Valuable Consideration—See: Consideration.

Valuation—See. Appraisal.

Value—The present worth of future benefits.

Value, Assessed—The value placed on property by the
taxing authority (the county assessor, for example) for the
purposes of taxation.

Value, Face—The value of an instrument, such as a
promissory note or a security, that is indicated on the face
of the instrument itself.

Value, Market—The most probable price which a property
should bring in a competitive and open market under all
conditions requisite to a fair sale, the buyer and seller
each acting prudently and knowledgeably, and assuming
the price is not affected by undue stimulus. (This is the
definition used by Fannie Mae and Freddie Mac.) Market
value is also called fair market value, value in exchange, or
objective value. Compare: Market Price.

Value, Subjective—The value of a property in the eyes of a
particular person, as opposed to its market value (objective
value).

Value, Utility—The value of a property to its owner or to a
user. (A form of subjective value.) Also called value in use.

Value in Exchange—See: Value, Market.
Value in Use—See: Value, Utility.

Vendee—A buyer or purchaser; particularly, someone buying
property under a land contract.

Vendor—A seller; particularly, someone selling property by
means of a land contract.

Verify—1. To confirm or substantiate. 2. To confirm under
oath.

Void—Having no legal force or effect.
Voidable—See: Contract, Voidable.

w

Waiver—The voluntary relinquishment or surrender of a
right.

Warranty, Implied—In a sale or lease of property, a
guarantee created by operation of law, whether or not the
seller or landlord intended to offer it.

Warranty Deed—See: Deed, Warranty.

Washington Law Against Discrimination—A state
law that is broader than the federal Fair Housing Act; it
prohibits discrimination in all real estate transactions (not
just residential transactions) on the basis of race, creed,
color, national origin, sex, sexual orientation, gender
identity, marital status, familial status, mental or physical
disability, military or veteran status, or use of a trained
guide dog or service animal.

Waste—Destruction, damage, or material alteration of
property by someone in possession who holds less than a
fee estate (such as a life tenant or lessee), or by a co-owner.

Wraparound Financing—See: Mortgage, Wraparound.

Y

Yield—The return of profit to an investor on an investment,
stated as a percentage of the amount invested.

Y4
Zone—An area of land designated for a particular use, such
as agricultural, residential, industrial, or commercial.

Zoning—Government regulation of the uses of property
within specified areas.
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Chapter Quiz Answer Key

Chapter 1

L.

c. The agent is not required to disclose the gang activity as a

material fact, but by not responding truthfully to a specific
question, the agent has breached the duty of honesty and
good faith.

. An agent is required to disclose any material facts of which

she is aware, but she is not required to independently
investigate the parties or the property.

. The duty of accounting requires a licensee to account

for all trust funds he holds. The licensee must keep the
parties updated as to the status of the trust funds and
avoid commingling them with his personal or general
business funds. (The listing agent’s share of the brokerage
commission does not have to be disclosed to the parties.)

b. Areal estate agent is not required to give a buyer a pamphlet

on Washington real estate agency law before simply
showing a listed house to a buyer.

. The structural soundness of a house is a question that

exceeds the expertise expected of a real estate agent. The
agent should advise the client to consult with an expert
on the subject.

. The duty to make a good faith and continuous effort to fulfill

the goals of the agency does not require the agent to seek
additional offers or alternative properties once the client has
entered into a purchase and sale agreement.

d. An agency relationship with one of the parties to a

transaction doesn’t create a duty to investigate the other
party’s financial condition.

d. The required agency disclosure may be made in the

purchase and sale agreement or in a separate document.
If it is incorporated into the purchase and sale agreement,
it must be in a separate paragraph.

9. a. The basic types of real estate agency relationships in
Washington are seller agency, buyer agency, dual agency,
and non-agency.

10. c. The licensee and her firm are representing only the buyer
until the licensee shows the buyer one of her own listings.
As the listing agent, she’s already representing the seller
in connection with that property. So, when she shows that
listing to the buyer, her firm’s status changes: the firm
becomes a dual agent. The licensee also becomes a dual
agent, unless another licensee from the firm is assigned
to represent one of the parties.

Chapter 2

1. c. Because a seller can give open listings to more than one
brokerage, open listings can lead to disputes over which
agent was the procuring cause of a sale.

2. d. Unlike many other states, Washington does not require a
listing agreement to state a termination date. It’s generally
a good idea to include one, however.

3. c. Under the terms of nearly any listing agreement, an
agent may submit offers to the seller, but only the seller
can accept an offer. An agent cannot ordinarily accept
an offer and create a contract that will be binding on the
seller, unless the seller has also given the agent a power
of attorney.

4. a.In Washington, a listing agreement that does not specify
a termination date ends after a reasonable time.

5. d. Either party to a listing agreement, the firm or the seller,
can unilaterally terminate the contract. This is called
a renunciation if the firm terminates the contract, or a
revocation if the principal terminates it. In either case, the
termination may be a breach of contract, and the breaching
party could be required to pay damages to the other party.
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6. d.In addition to protecting the firm’s compensation for

10. b.

a specified period after the listing expires, an extender
clause may also contain protections for the seller, such
as the ones described in options b) and c).

. A seller does not ordinarily warrant that there are no latent

defects. (However, if there are any known latent defects,
the seller must disclose them in the seller disclosure
statement. )

. The listing input sheet is filled in with information for

the MLS to distribute to its members and use in listing
the property. The MLS does not verify the information
or take legal responsibility for it.

. Within three business days after receiving the seller

disclosure statement, the buyer may rescind the purchase
and sale agreement for any reason without penalty. If a
disclosure statement is not provided, the buyer can rescind
the agreement at any time until closing, but not after
closing.

The seller has two choices. He can either give the buyer
an amended disclosure statement, or else he can correct
the problem to make the original disclosure statement
accurate again.

Chapter 3

1. d.Two agents working for the same firm may share a
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commission, but the payment process must be handled
by their firm. A licensee can only receive compensation
through her firm.

. Most real estate licensees are exempt from the provisions

of the distressed property law when they are providing
routine real estate brokerage services. However, if a
licensee actually participates in a distressed property
transaction, he may be considered a distressed home
consultant.

. The Washington Law Against Discrimination covers all

real estate transactions, not just residential transactions.
It also specifically prohibits a broader range of activities
and protects more classes of people than the Fair Housing
Act.

. An agent can legitimately bring properties that are

specially suited to the needs of a disabled buyer to the
buyer’s attention.

. Regardless of what type of advertising you use to market

a home, it should always include the Equal Housing
Opportunity logo or slogan.

. Advertising can be considered discriminatory if it

appears only in a publication directed toward the
minority neighborhood where the property is located. The
advertising should also appear where it will be seen by a
broader section of the population.

7. d. Any communication between competing designated

10. a.

brokers about prices, even if they do not explicitly decide
to cooperate in fixing prices, could be seen as an invitation
to engage in price fixing.

. The Consumer Protection Act overlaps significantly

with federal antitrust law and the real estate license law.
Liability for cleanup of hazardous waste is determined
under CERCLA and other environmental laws.

. Under the Shoreline Management Act, developers must

obtain a substantial development permit before starting
work on property within 200 feet of a high water mark.

If you observe signs of environmental issues on a property
you’ve listed, this must be disclosed to your client (the
seller) and also to prospective buyers. If they have
questions, recommend that they seek expert advice from
an environmental engineer or attorney.

Chapter 4
1. d. A CMA is less detailed than an appraisal; an appraisal

is used by a lender to determine how much security a
property offers in the event of default. An appraiser is
more likely to make fine adjustments of the comparables’
sales prices in order to arrive at what is, in theory, a more
exact valuation.

. ACMA is amodified form of the sales comparison method

of appraisal. It is based on the assumption that a buyer
will not pay more for a property than she could pay for a
similar comparable property.

. Neighborhood characteristics set both the upper and lower

limits of a property’s value.

4. d.Mildly rolling terrain is usually considered preferable,

5. a.

both as a neighborhood characteristic and for the property
site itself.

A bathroom with only a wash basin and a toilet is a half
bath.

6. b.It’s considered a design deficiency when two bedrooms

share a wall without a bathroom or closets between them
to provide soundproofing.

7. d. A sale under normal market conditions is one in which

the parties were unrelated, neither party was acting
under unusual pressure, both parties acted prudently and
knowledgeably and in their own best interests, and the
property was exposed on the open market for a reasonable
length of time.

. CMA software isn’t likely to account for a poor layout

and so adjustment might be needed.

. Most buyers expect a discount for poor condition.

Generally, CMA software has no way of evaluating the
condition of the subject property. If the subject property is
rundown, the listing agent should recommend a downward
adjustment of the software’s suggested asking price.
Repairing the house might be a good idea, but it isn’t
necessary to sell the house.
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10. d. To persuade the lender to accept your estimate of value
over the appraiser’s, you need to select comparable sales
that are at least as similar to the subject property as the
appraiser’s comparables.

Chapter 5

1. a. Farming involves choosing a neighborhood where you’ll
concentrate your marketing activities, in order to become
well known in that area.

2. b. Asageneral rule, agents shouldn’t contact sellers directly
while they are being represented by another firm. So this
agent should wait until after the current listing expires to
ask the sellers to list their home with her firm.

3. d. All of these are items that agents should bring to their
listing appointments, except for a loan estimate. (A loan
estimate is a disclosure form lenders are required to give
residential loan applicants.)

4. b. An agent advertising under the name of a franchise must
also include his firm’s name in the advertisement.

5. c. The ad complies with the Truth in Lending Act, because it
includes no triggering terms that would require additional
information to be disclosed.

6. a. Most people who walk into an open house don’t buy that
particular home, but they are often interested in having
the agent show them other homes.

7. a. Both offers must be submitted to the seller immediately.
It is up to the seller to decide which offer to accept, not
the agent.

8. c¢. The Knolls would be considered empty-nesters, since
their children have moved out and they are looking for a
smaller, easier-to-maintain property.

9. b. To be safe, agents should request that clients meet them at
the brokerage office or in a busy public place first, rather
than at an empty house.

10. d. An unlicensed real estate assistant should not answer
questions about financing; this should be done only by
licensees.

Chapter 6

1. b. Both an offer to purchase real property and the acceptance
of the offer must be in writing to create a binding contract.
(A deed conveying title to real property also must be in
writing.)

2. d. When filling out a contract form, a real estate agent is held
to the same standard of care that is required of a lawyer.

3. a. A contingent counteroffer allows a seller to accept a
second offer, contingent on the failure of the first contract.

4. a.In order to form a contract to purchase real estate,
the acceptance must be made in writing. Unwritten
communication, over the phone or in person, is not a valid
form of acceptance.

5. c¢. Once a contract has been formed, the terms of the contract
can’t be changed without the written consent of both
parties. The parties may agree to amend the contract for
any reason.

6. b. A contract rescission agreement should be signed by both
parties and describe how the earnest money deposit will
be handled. It may include an extender clause for the
licensees’ protection. If the seller has accepted a backup
offer, the notice to the backup buyer will be handled
separately.

7. d. Areal estate agent who accepts an earnest money deposit
is required to disclose the amount and form of the deposit
to the seller. The agent must also inform the seller if the
earnest money check bounces, the funds have not actually
been paid, or a promissory note has not been paid.

8. a.If you accept an earnest money deposit in cash, you
must turn the cash over to your firm so that it can be
placed in the trust account in cash. Although accepting
an earnest money deposit in cash increases the chance of
loss or improper handling, it is not in itself grounds for
disciplinary action.

9. b. Purchase and sale agreements may provide that the firm
will hold the earnest money check without depositing
it until the seller accepts the offer. This makes it easier
to return the earnest money to the buyer if the offer is
rejected.

10. b. If the buyer breaches the purchase and sale agreement,
no more than 5% of the purchase price can be retained as
liquidated damages. After expenses incurred by the firm
have been deducted, the seller usually keeps half of the
remainder and gives the listing firm the other half.

Chapter 7

1. c. Ifone of the parties to a contract is a minor (under 18 years
of age), the contract should be signed by that party’s legal
guardian.

2. d. The purchase price stated in the agreement should be
the full price being paid for the property, including
the downpayment, any mortgages or liens the buyer is
assuming, and any part of the price that the buyer is
financing.

3. b.The earnest money provision in a purchase and sale
agreement form may allow the buyer to deliver the deposit
(to the buyer broker or directly to escrow) within a certain
number of days after the parties have a binding contract.

4. d.The “included items” paragraph lists items that are
included in the sale unless otherwise noted. (Many of the
items listed would be considered fixtures or attachments
to the real property and included in the sale even without
this provision.)

5. a.In setting a closing date, it’s important to consider how
long it will take the parties to fulfill their obligations
and satisfy any contingencies in the purchase and sale
agreement.

247



Appendix

a. If the parties plan to transfer possession of the property
either before or after the closing date, they should sign a
rental agreement that includes rental terms and rate.

c. The seller of a home built before 1978 must provide a
copy of any report concerning lead-based paint in the
home and disclose the location of any lead-based paint
that he is aware of.

c. If the seller is a party to a legal action, such as a divorce
or bankruptcy, the seller may not be able to convey clear
title to the property.

c. Washington law limits liquidated damages to no more
than 5% of the purchase price.

10. b. All of the provisions listed here are unique to vacant land

transactions with the exception of the default provisions,
which are the same in both the residential purchase and
sale agreement and the vacant land agreement form.

Chapter 8
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d. When a contingency clause in a contract benefits one party
and not the other, only the benefiting party can decide to
waive the contingency if it isn’t satisfied. In the case of a
purchase and sale agreement, an unfulfilled contingency
generally gives the buyer, but not the seller, the right to
terminate the contract. If the buyer chooses instead to
waive the contingency and proceed with the purchase,
the seller can’t use failure to fulfill the contingency as a
reason for terminating their contract.

c¢. Generally, contingency provisions don’t require language
advising the parties to seek legal advice, although that is
a prudent step in many situations.

c. Ifthe seller is going to provide financing for the buyer, the
terms should be set forth in another addendum, and the
financing forms that will be used must be attached. (Seller
financing is not ordinarily treated as a contingency.)

d. If an inspection reveals violations of the building code
or other laws, public authorities could order the seller to
correct the violations, regardless of whether the sale to
the buyer proceeds. The buyer and/or the buyer’s lender
can also make repairs a requirement for continuing with
the transaction.

d. If a purchase and sale agreement is contingent on the
results of an inspection, the parties also should specify
in the contract how repairs will be handled.

a. The inspection contingency is for the benefit of the buyer,
so only the buyer has the ability to waive it.

b. A sale of buyer’s home contingency usually includes a
bump clause, which allows the seller to keep her property
on the market and consider other offers.

d. A rescission agreement terminates a purchase and sale
agreement, so it would only be used if the contingency
is not fulfilled.

9.

a. A seller uses a second buyer’s addendum to inform
the second buyer that the property is subject to a prior
contingent purchase agreement. It requires the second
buyer to waive certain contingencies before the seller will
send the first buyer a bump notice.

10. c. A rescission agreement may include an extender clause

(safety clause), which obligates the parties to compensate
the real estate agents if the seller sells the property to the
same buyer within a certain period of time.

Chapter 9

L.

¢. Abuyer who would like to be preapproved will go directly
to a lender and submit a loan application.

b. Preapproval makes a buyer’s offer more attractive because
it gives the seller confidence that the buyer will qualify
for financing. (The lender isn’t obligated to make the loan
unless the chosen property meets the lender’s standards,
however.)

d. A lender will count the income of a self-employed loan
applicant who has been in business for a short time, but
only if the loan applicant has a history of employment in
the same field and can document a reasonable chance for
success with financial statements and a good business
plan.

a. Income from sources besides employment must still be
stable. Rental income is acceptable if the loan applicant
can prove that rental payments are made regularly, but
the lender will usually only consider a certain percentage
because vacancies and rent collection problems are
unpredictable.

b. Ahousing expense to income ratio measures the adequacy
of the loan applicant’s income using only the monthly
mortgage payment (principal, interest, taxes, and
insurance). A debt to income ratio also takes payments
on other debts into account.

d. Above-average net worth can mean the difference between
approval and rejection if the loan applicant’s income is
marginal.

a. Net equity is the amount of money the loan applicant can
expect to receive from the sale of the property. This is
often the primary source of cash that will be used to buy
the new property.

c. A pattern of increasing liabilities followed by debt
consolidation suggests that the individual tends to live
beyond his means.

b. The annual percentage rate (APR) helps loan applicants
compare the overall cost of different loans. A loan’s APR
expresses the relationship between the finance charge
(interest rate and loan fees) and the amount financed.

10. d. These are all examples of predatory lending practices.
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Chapter 10

1. d. With a partially amortized loan, not all of the principal is
paid off through the monthly payments, and the borrower
must make a balloon payment at the end of the loan term.

2. c. With adjustable-rate loans, as a general rule, the longer the
initial rate adjustment period, the higher the interest rate.
The interest rate on a 5/1 ARM is not adjusted during the
first five years, but may be adjusted annually after that.

3. a.Ifalender plans to keep a loan as an investment instead of
selling it on the secondary market, the lender is keeping
the loan “in portfolio.”

4. d.For a high-LTV conventional loan, many lenders apply
stricter qualifying standards and charge a higher interest
rate and loan fees. Private mortgage insurance is generally
required on any conventional loan with an LTV over 80%.

5. c¢. The Homeowners Protection Act requires lenders to send
an annual notice to borrowers with PMI, regardless of
whether their loans are subject to the other provisions
of the act. (PMI must be canceled automatically when
the principal balance reaches 78% of the home’s original
value, not 78% of the current appraised value.)

6. c. If the borrower exceeds the income ratio guidelines,
the lender may consider other factors that indicate the
borrower will be able to make the monthly payments. A
high loan-to-value ratio, however, means the borrower has
less invested in the property and is more likely to default.

7. b.Because a buyer with a graduated payment buydown will
eventually have to pay interest at the full note rate, the
lender wants to make sure the buyer will be able to handle
the increased monthly payments. As a result, the lender
will qualify the borrower using the note rate.

8. d. Discount points paid by the borrower do not count towards
the minimum cash investment, nor do the closing costs
or prepaid expenses.

9. a. The VA guaranty covers only a portion of the loan amount.
Even veterans who have full guaranty entitlement must
meet the VA’s qualifying standards in order to obtain a
VA-guaranteed loan.

10. a. With a buydown, the seller can lower the interest rate on
the buyer’s loan, which may allow the buyer to get a loan
he might not otherwise qualify for.

Chapter 11

1.

a. The two terms are often used interchangeably, but
technically the term “escrow agent” refers to an
independent escrow company or licensed escrow officer.
“Closing agent” refers to anyone providing escrow
services—a lawyer, an independent escrow company, a
real estate licensee, a lender, etc.

c. During the closing process, the initial inspection needs
to be ordered, and then the inspection report must be
approved or rejected by the buyer and/or the lender. If the
seller makes repairs, a reinspection will be necessary. (The
appraisal is a separate matter, not part of the inspection
process.)

¢. Membership in the American Society of Home Inspectors
requires actual experience, passing a written examination,
inspection reviews, and continuing education.

b. Floods and earthquakes are not covered by a typical hazard
insurance policy, although supplemental coverage may
be available. (Protection against encroachments would
be provided by extended coverage title insurance, not by
hazard insurance.)

d. A homeowner’s title insurance policy protects the buyer
against problems that do not appear in the public record,
such as an encroachment or adverse possession. It is the
default policy in most home purchase transactions.

c. Debits are costs that a party must pay at closing, either
to the other party or to a third party. The buyer’s debits
increase the amount of money the buyer will need to pay
at closing. The seller’s debits decrease the seller’s net
proceeds.

d. The earnest money deposit is applied toward the purchase
price at closing; it’s part of the buyer’s downpayment.
Because the buyer has already paid the earnest money, it is
treated as a credit for the buyer on his settlement statement.

a. The buyer’s first payment on a new loan is not due the
first day of the month immediately after closing, but the
first day of the month after that. To cover the interest
that accrues during the remainder of the month in which
closing occurs, the buyer must pay prepaid or interim
interest at closing.

a. The seller would pay the fee for recording a deed of
reconveyance to release the property from the lien of
a deed of trust. The recording fee for a document is
generally paid by the party who benefits most from having
that document recorded.

10. b. For RESPA purposes, a loan is federally related if the

lender is federally regulated, has federally insured
accounts, is assisted by the federal government, makes
loans in connection with a federal program, sells loans
to Fannie Mae or Freddie Mac, or makes residential real
estate loans that total more than $1,000,000 per year.
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55-56
other antidiscrimination laws 51, 52,
55
Disciplinary action
for agency disclosure violation 9
for failing to disclose form of deposit
105
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amount and form of deposit 105
closing costs 213,214
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lead-based paint 35, 60, 133-144
licensed status 9
loan estimate form 175-176
material facts 4, 58, 42, 127
seller disclosure statement 35-46, 208
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and gift funds 188
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192, 197-198
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in cash 106-111
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forfeiture of 105, 108, 132, 147, 159
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as liquidated damages 28, 132
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purpose of 94, 105
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refunded , 132, 129, 159, 42
after rescission 42
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shared by seller and brokerage(s) 28,
132
size of deposit 100, 105
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Electrical system in house 35, 205
Employment income 169-170, 170
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environmental inspection 205
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Act 213
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Financing Addendum 147, 148
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100, 102
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190-195. See also FHA loans;
VA loans

Graduated payment buydown 189
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Habitability, implied warranty of 58
Habitat Conservation Plan 60
Handicap. See Disabilities
Hazard insurance 206, 208, 211
and financing contingency 206
HO-2 policy 212
HO-3 policy 206
impound accounts 197, 198, 211
policy issued 204
proration of 114
Hazardous waste 59, 61
Hold harmless clause 28, 35
Home inspectors 205
Homeowners association 35, 127
Homeowner’s insurance. See Hazard
insurance
Homeowners Protection Act 185
Homeowner’s title policy 212
Housing and Urban Development, Dept.
of 52,190
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affordable housing programs 189
conventional loans 187, 189
FHA loans 191, 191-192
HUD 52, 190
Human Rights Commission 52, 53
Hybrid ARMs 183, 189-190
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Impound (reserve) accounts 197, 198,
209,211,214
Imputed interest rule 196
Inadvertent agency 9, 10
Included items 95, 122, 208
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acceptable types of income 169-171
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conventional loans 186—199
FHA loans 190, 191-192
income verification 170-178, 174
low-downpayment programs 189
marginal income 172, 187-199
stable monthly income 169, 191
unacceptable types of income 170—
171
VA loans 193-195
Income ratios 171-173, 175
adjustable-rate mortgages 188
affordable housing programs 189
conventional loans 186—199
FHA loans 191-192
VA loans 195
Income taxation
1099 reporting
foreign sellers (FIRPTA) 213
Form 1099 reporting 213
Form 8300 213
imputed interest rule 196
installment sales 196
Incompetence (mental) 114, 121
Independant contractor vs. employee 3
Index for ARM 183
In-house transactions 14, 15, 22
Input sheets 2848, 42
Inspections
approval or disapproval of report ,
205, 206, 154-165
buyer’s duty to inspect property 14,
42
choosing an inspector 205
inspection contingencies 151-156,
204, 206, 207
inspection reports 205, 206, 207
lender-required 204, 205, 206
mold 61
no duty to inspect or investigate 5
notification 151, 154, 205, 207
ordering 151, 204, 205, 206, 207
reinspection 151, 205, 206, 207
repairs 205, 205, 206-224, 207
for title company 207
types of inspections 205
who pays for 206, 151, 211
Installment debts 187, 191
Installment sale tax benefit 196
Institutional lenders and loans 196197,
206
Insurance. See Hazard insurance;
Mortgage insurance; Title
insurance
Interest and interest rates 223-224
15-year loans 180
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buydowns 188-199, 191, 192
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and discount points 182
FHA loans 190
fixed or adjustable rate 176, 182—184,
185, 188
high-LTV loans 185
imputed interest rule 196
interest-only loans 181-182, 190
interest on seller’s loan 212
market rates 182-199, 188, 195
negative amortization 174, 184
paid in arrears 210, 212
prepaid (interim) interest 210
proration of interest 210, 212
rate lock-ins 175
total interest over loan term 180
VA loans 193
Interim or prepaid interest 210
Intermediary 16. See also Non-agency
Internal Revenue Service. See Income
taxation
Internet advertising 84
Investment income 170
Investor loans 188

J

Joinder (community property) 121
Joint tenancy 121

Judgments 204, 206

Jumbo loans 185

K

Keyboxes , 27
Kickbacks (referral fees) 213, 214

L

Land contracts 122, 195
Land description. See Property
description
Landslides 61
Latent defects 5, 6, 58, 61, 42
Lawyers (attorneys)
attorneys’ fees 28, 106, 133, 211, 213
drafting and preparing legal documents
94
giving expert advice 95, 121, 195,
196, 127, 128
providing closing services 202, 203
unauthorized practice of law 94-95,
103
Layout of house 69-71
Lead-based paint 35, 60-64, 205, 133,
133
Lead generation. See Referrals
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Lease. See Rental agreement
Lease/options 198
Legal description 22. See also Property
description
Legal guardian signing contracts 114
Legal title 195
Lenders and lending
competence of lender 208
and government-sponsored loans 190,
192
institutional lenders 184, 195
lender’s role in closing 202, 206
lending discrimination 51, 52
Lender’s title policy 207,210
Level payment buydown 189
Liabilities (debts) 171, 172, 187, 191
Liability (tort) 6, 94, 98
Liens
lien priority 190, 196, 197, 207, 210
listed in purchase and sale agreement
114
paid off at closing 122, 127, 204, 206,
207
Liquid assets 172, 188
Liquidated damages 28, 132
5% limit 132, 108-109
List-back agreements 58
List date 22
Listing agreements 20. See
also Contracts; Compensation of
real estate agents
agency relationship created by 6
basic legal requirements 21-22
discriminatory listing practices 53—64
duration, expiration, termination 50
earnest money provisions 28, 132
elements of 21-35
exclusive listings 20-21
list date 22
listing input sheet 28—48, 42
listing price 66
modification of 28-30
net listings 21
open listings 20
ownership of listing 50
prepared and signed by broker 22
preventing automatic buyer agency 6
required to be in writing 21-22
seller’s warranties 27
signatures 28
types of listings 20-21
typical provisions 22-28
vacant land listings 42
Listing practices
expired listings 81
farming 80

listing presentations 8283
referrals 81
servicing the listing 83-86
LLPA. See Risk-based pricing (loan
fees)
Loan amount
conventional loans 184—199
FHA loans 190, 190-199
and loan-to-value ratio 182
maximum loan amount 168, 182
Loan application
and closing process 208
loan estimate form 175-176
preapproval 168, 206
verification of applicant’s information
170-178, 172, 174
Loan commitment 204, 206
Loan estimate form 175-176
Loan fees 175,182, 210
and seller financing 195
for FHA loans 190, 192
for high-LTV loans 185
for VA loans 193
risk-based 185-199, 186
Loan flipping 176
Loan-level price adjustments 185—186,
186, See Risk-based pricing
(loan fees)
Loan payment amount 183-184
and buydown or points 188, 189
for ARM 183
and buydown or points 182
buyer’s ability to afford payment 175,
176, 195
for fully amortized loan 181
and length of repayment period 180
lower initial payments 189
maximum monthly payment 176
Loan term. See Repayment period
Loan-to-value ratios 182
adjustable-rate mortgages 185
conventional loans 185-199
FHA loans 190
high-LTV loans 185-199, 188, 189
and risk-based loan fees 186
Loan underwriting. See Underwriting
Lock-ins 175
Low appraisal 74-77, 151, 208
Low-documentation loans 174
Low-downpayment loan programs
189-199
Lower initial payments 189-190
Loyalty to principal 10, 5-17, 11, 15
LTVs. See Loan-to-value ratios



Managing broker 2
Manufactured or mobile homes 35, 214
Margin (ARM) 183
Marital property 121
Marital status 52, 55
Marketable title 122, 206
Market allocation 58,
Market price 67
Market value 67
Marketing plan 82
Material facts 4-17, 58, 42, 127
Math problems
area 221-222
converting to decimals 220-224
percentages 222-224
Maximum loan amount. See also Loan-
to-value ratios; See VA loans
conventional loans 184-185
FHA loans 190
Mental competence or incompetence
114, 121
Minimum cash investment (FHA)
190-199, 191-200, 192
Mining and subsidence 61
Minors 114
MIP (FHA) 190-191, 193
Misrepresentation 156
MLS. See Multiple listing services
Mobile homes 35,214
Model homes 56
Modifying contracts 28-30, 127
Mold 61-64
Money laundering 213
Money orders 106
Mortgage Broker Practices Act 176-177
Mortgagee’s title policy 207, 210
Mortgage insurance 175, 190, 193
FHA 190
PMI 185-199
Mortgage payment. See Loan payment
amount
Mortgage payment adjustment period
183
Mortgage payment cap 184
Mortgages 195. See also Financing
financing documents 204, 206
payoff of seller’s loan 204,212
Moving 208
Multiple listing services 9, 28, 27
Multiple offers 94
Mutual consent. See Offer and
acceptance
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N

National Environmental Protection Act
59
Negative amortization 184
Negligence 94
Negotiations 11, 88, 100, 168
Neighborhoods
CC&Rs 122
neighborhood analysis 67-77
neighborhood’s effect on property
values 67, 70
revitalization 189
targeted loan programs 189
NEPA 59
Net cost (buyer’s) 95, 100, 208, 209,
209-211
Net equity 172
Net listings 21
Net proceeds (seller’s) 83,208, 209,
211-213,213
Net worth in underwriting 171-172
conventional loans 188199
FHA loans 191
funds for closing 172
liabilities 172
reserves 188-199
types of assets 172—178
VA loans 194
verification 172, 174
“No fee” loans 182
Non-agency 15-17
Nonconforming loans 169, 184
Nonstandard forms 9
Note rate 183, 188
Notice from Contingent Buyer (bump
reply) 161
Notice to Backup Buyer 98
Notice to Remove Contingency (bump
notice) 161
Nuisances 68

(0

Offer and acceptance 88, 114
acceptance cannot change terms 103
acceptance creates contract 98
acceptance of purchase agreement 133
additional offers after contract signed
4,6, 96, 98

all-cash offer 94

backup offers 96-98, 161

bump clauses 159

counteroffers 98-111, 100, 103, 133

and earnest money 108

legal requirements for acceptance
100-103

legal requirements for offer 95-111
manner of acceptance 103
multiple offers 89, 96, 98
negotiations 11, 88
offeree and offeror 100
preparing an offer 94-95
presenting offers 4, 95-96
revocation of offer 98-99, 100
termination of offer 98-99, 100
Open houses 85-86
Open listings 20
Optional Clauses Addendum 103
Origination fees 175, 182, 190, 193,
210
Overtime pay 169, 171
Owner-occupancy 192
Owner’s title policy 207, 212

P

Panic selling (blockbusting) 51, 53,
53-54

Partially amortized loan 181, 196

Partnerships 121

Payment amount. See Loan payment
amount

Payment caps 184

Payment shock 183

Payment Terms Addendum 122

Payoff of seller’s loan 204, 212

Pension payments 169

Percentage math problems 222-224

Permanent buydown 188

Personal property 106, 208

Pests and pest control 205

PITI 171, 187

Plats and platted property 42, 137

Plumbing system in house 35, 205

PMI 184, 185-199, 193

Points. See Discount points; Origination
fees

Portfolio loans 184

Possession 95, 100, 114, 127, 208

Postdated check 105

Power of attorney 121

Preapproval 168-169, 206

Predatory lending 176-177, 186

Prepaid expenses 192

Prepaid (interim) interest 210

Preparing property 85

Prepayment 186-199, 190, 192, 212

penalties 174

Prequalifying. See Preapproval

Presentation of offers 4, 95-96

Previewing property 88
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Price
higher than appraised value 208
as gross sale proceeds 213
higher than appraised value 74-77,
151
in initial offer 100
listing price 66
market price 67
price vs. value or cost 67
in purchase and sale agreement 114,
122
on settlement statement 209, 211
Price fixing 58,
Principal or client 3. See also Agency
Private mortgage insurance 184,
185-199, 185-200
Probate administrator or executor 202
Procuring cause 20
Promissory notes 204
as earnest money 106111
note rate 183, 188
for seller financing 122, 195
Property description
in listing agreement 22
in purchase and sale agreement 95,
114, 121, 207
Property taxes
in impound account 197, 198, 211
and lien priority 197
proration of 114, 127, 209, 211
Prorations 127, 202, 208, 209
interest on seller’s loan 212
prepaid (interim) interest 210
property taxes 114, 127, 209, 211
Public accommodation 56
Public assistance income 170
Purchase and sale agreements. See
also Contracts; Contingency
clauses; Offer and acceptance
addenda 103, 133, 207
adding special clauses 95, 103
basic legal requirements 114
default or breach 132-133, 133
form used for buyer’s offer 94
method of payment 95, 114, 122
modifying 127
must be in writing 114
and opening escrow 127, 204
parties and signatures 114—121,
133-137
prepared by real estate agent 94-95,
207
properties in bankruptcy or foreclosure
121-144
property description 95, 114, 121, 207
rescission of , 42,42, 161-165
termination of 127, 161-165
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typical provisions 114-137

unenforceable 100, 114

for vacant land 137
Purchase money loan 195-199

Q

Qualifying standards. See Underwriting

R

Radon 61, 60-64, 205
Rate adjustment period 183
Rate caps 183-184
Rate lock-ins 175
Ratification 6
Ready, willing, and able buyer 105, 156
Real estate agent. See Real estate
licensee
Real estate as asset 172
Real estate assistants 90-91
Real estate brokerage firm
affiliation with firm required 2
choosing a firm 2-3
providing closing services 202, 203
loss of firm’s license 50
policy on home inspector referrals
205
relationship with licensee 2-3
Real Estate Brokerage Relationships Act
3. See also Agency
agency duties 3-5, 16
agency law pamphlet 5-17
creation of real estate agency 6, 10, 11
no duty to inspect or investigate 5
vicarious liability 6
Real estate contracts. See Contracts;
Land contracts; Listing
agreements; Purchase and sale
agreements
Real estate firm. See Real estate
brokerage firm
Real estate license 2
Real estate licensee
acting as mortgage broker 177
brokerage affiliation required 2, 50
bugeting and planning 3
handling earnest money deposit 108
as independant contractor 3
preparing and signing contract forms
50, 207
selling or buying property for self 9
Real estate license law. See
also Disciplinary action
and advertising 84
antidiscrimination provisions 53
disclosure of licensed status 9
loss of firm’s license 50

and real estate assistants 90-92
Real Estate Settlement Procedures Act.
See RESPA
Real estate transfer disclosure statement.
See Seller disclosure statement
Reasonable care and skill 4-17
Receipt for deposit 122
Reconsideration of value 75-77, 208
Reconveyance deed 213
Recording documents 204
on closing date 127
recording fees 211,213
Redlining 52
Referral fees (kickbacks) 213,214
Referrals 81
Refinancing 184, 186
Regulation Z 175. See also Truth in
Lending Act
Reinspection 151, 205, 206, 207
Remodeling 205
Rental agreement 208, 128
Rental income 127, 170, 171
Renunciation of agency 7
Repairs
and inspection contingency 205,
206-224
lender-required 204
recommended in inspection report
205, 207
who pays for 206, 213
Repayment period 176, 180-181, 186
Repossessions 173
Representation agreement (buyer
agency) 11-17
Representations. See Misrepresentation;
Warranties
Request for Beneficiary’s Statement 204
Request for reconsideration of value
75-717, 208
Request for Verification of Deposit 172
Rescission of purchase agreement , 42,

42, 161-165

Reserve (impound) accounts 197, 198,
209,211,214

Reserves after closing 172, 188-199,
189, 192, 195

Residual income (VA) 194

RESPA 213-219
covered transactions 214-224
exemptions 214-224
kickbacks 213,214
loan estimate form 175-176
seller financing not subject to 214
unearned fees 214

Retirement income 169



Revocation
of agency 7
of offer 98-99
Revolving debts 187, 191
Risk-based pricing (loan fees) 185-199,
186
Risk of casualty loss 197
Risk of foreclosure loss 182, 185, 190
Risk of loan default 192
ARM vs. fixed-rate loan 185
buyer’s effort to avoid default 185
and credit scores 173
and loan-to-value ratio 182, 185
and secondary financing rules 186
Rural Housing Service loans 190

S

Safety issues
for agents 89-90
for clients 84
Sale of buyer’s home contingencies
156-161
Sales comparison approach to value 66,
206
Secondary financing 176, 182
conventional loans 186—-199
FHA loans 191, 192
seller seconds 196-199
Secondary market agencies 184
and conventional underwriting 169
and federally related loans (RESPA)
214
seller contribution limits 189
Second Buyer’s Addendum 159
Secret profits 5
Security instruments. See Deeds of trust;
Mortgages
Seismic retrofitting 62
Seizure of property 61
Self-employment income 169, 170, 174
Seller agency 6, 9-10. See also Listing
agreements
compensation 14
pre-existing relationship with buyer
10
presenting offers 95-96, 96
setting listing price 66
working with buyers 10
Seller contribution limits 189, 191
Seller disclosure statement 35-42, 59
amending 208, 42
buyer’s rescission rights 42
changed circumstances 42
environmental issues 35
latent defects 42
no warranties from seller or agent 42
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waiver of rights 42
Seller financing 122, 195-199
addendum and attached documents
195
buyer’s concerns 196
land contracts 122, 195
and lien priority 197
on settlement statement 209, 211
other ways to help buyer 198-199
purpose and advantages of 195-196
and RESPA 214
seller’s concerns 196
types of seller financing 196—198
and underwriting standards 195, 197
wraparounds 197-198
Seller seconds 196—199
Seller’s net proceeds
buydown deducted from 188
decreased by debits 209
estimating seller’s net 211-213
increased by credits 209
net listings 21
worksheet for seller 83, 96
Selling agent 9. See also Buyer agency
Selling practices 86
SEPA 59
Separate property 121
Septic systems 35
Service animal 52
Settlement statements 202, 209
credits and debits 209
Sewer system 35
Shelter expense 194
Sherman Antitrust Act 56
Shoreline Management Act 59
Short sales 28, 51. See also Distressed
property law
Showing property 86, 88
access and keyboxes 27
discriminatory sales practices 109
safety issues 89-90
Signatures on contracts 28, 114—121,
133-137
Silent wrap 198
Site analysis 6877
Social media 81
Social security payments 169
Soil inspection 205
Special assessment liens 197
Spousal maintenance payments 169,
170, 187, 191
Square footage 68
Stable monthly income 169, 186, 191
Standard coverage title policy 207
State Environmental Policy Act 59

Statute of frauds 21-22, 94
Steering 51, 55, 176
Storage tanks 61, 60—64, 205
Structural components of a house 35
Structural inspections 205
Subdivisions 137. See
also Development;
Neighborhoods
Subject property 67
Subprime lending 174-175, 176
Subsidence 61
Substantial development permit 59
Superfund 59

T

Targeted loan programs 189—-190
Taxes and taxation. See Excise tax;
Income taxation; Property taxes
Temporary buydowns 189, 192
Temporary work 170
Tenancy in common 121
Ten-year loans 180
Termination
of affiliation with brokerage firm 50
of agency 7
of listing 50
of offer 98-99, 100
of purchase agreement 127, 161-165
Third parties 3. See also Agency
Thirty-year loans 176, 180-181, 182,
190, 192
Tie-in arrangements 58,
Time is of the essence 133
Timeshare Act 35
Title
affected by legal action 127
issues in site analysis 68
legal title 195
marketable title 122, 206
provisions in purchase agreement 114,
122123
issues in seller disclosure statement
35
transfer of 204
Title insurance 206207
exceptions to coverage 207
extended vs. standard coverage 207
homeowner’s coverage 207
lender’s (mortgagee’s) policy 207,
210
matters of record 207
owner’s policy 207,212
policies issued 204
preliminary title report 122, 204, 206,
207,208
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problems discovered by inspection
207
provided for in purchase and sale
agreement 122
title companies 202, 214
title search 207
who pays for 207,210, 212
Topography 68
Tortious interference with contract 98
Tort liability 94, 98
Total monthly debt 187
Toxic mold 61-64
Trade-up buyers 86
Transfer disclosure statement. See Seller
disclosure statement
Trigger terms 84
Trust accounts and trust funds 5. See
also Earnest money
Trusts and trustees 121
Truth in Lending Act 84-85, 175, 214
Twenty-year loans 176, 180
Two-tiered loans 183
Tying arrangement. See Tie-in

arrangements
U
Unauthorized practice of law 94-95,
103
Underground storage tanks 61, 60—64,
205

Underlying mortgage 197-198
Underwriting 168-175, 175

affordable housing programs 189-190

automated 169

with a buydown 192

compensating factors 187-199, 192,
194-195

computer software for 169

conventional loans 186—188

credit reputation 173-174, 191

FHA loans 169, 190, 191-192

gift funds 172, 188, 192

high-LTV loans 185, 188, 189

income analysis 169-171, 191-192,
186-199, 193-194

level of review 173

low-documentation loans 174

net worth 171-172, 172, 191

preapproval 168, 206

reserves after closing 172, 188199,
189

and seller financing 195, 197

standards 169, 184, 185, 190, 191

VA loans 169, 193-195

verification of information 170-178,
172,174
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Unearned fees 214

Unfair business practices 58
Upfront premiums (FHA) 191
Urea formaldehyde 60, 205
USDA loans 190

Utilities 42, 137

Writing requirement. See Statute of
frauds

V4
Zoning 42, 156

\"

Vacant land. See also Development
and fair housing laws 51
listing agreements 42
purchase and sale agreements 137
and RESPA 214
subdividing 137
VA loans 184, 192-195
assumption 193, 193-199
with downpayment 195
eligibility 193
guaranty 193,193-199
income analysis 193-194
interest rate 193
loan fees 193
owner-occupancy requirement 192
residual income 194
restoration of entitlement 193-199
shelter expense 194
underwriting standards 169, 193—-195
Value 66-67
Veterans Affairs, Dept. of. See VA loans
Vicarious liability 6

w
Waiver of contingency 146—165, 147,
159-160
Warranties

agent’s disclaimer of 14, 42
implied warranty of habitability 58
seller’s warranties in listing agreement
27
statutory warranty deed 122
Washington Law Against Discrimination
52,53
Washington Real Estate Brokerage
Relationships Act 3, 83
Washington Unfair Business Practices
and Consumer Protection Act 58
Water
Clean Water Act 59
contaminated water 61, 205
issues in seller disclosure statement
35
water damage and flooding 61
wells 61, 205
Wetlands 59
Wheelchair ramps 56
Wraparound financing 197-198
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Washington Real Estate Practices, published by Washington’s leader
in real estate education, provides an overview of the practical, day-
to-day aspects of the real estate business. It discusses the essential
skills required of real estate agents in Washington, including:

e working with clients and customers,

® pricing property,

e complying with fair housing laws,

e filling out listing agreements and purchase agreements,
¢ handling offers and counteroffers,

® helping buyers obtain financing, and

e guiding a transaction through the closing process.

This manual serves as the basis for courses in real estate practices
that are required by the Department of Licensing. It is also an excellent
reference book for the real estate professional.

Washington Real Estate Practices incorporates the latest real estate
laws, regulations, and business practices. It also offers a variety of
study aids, including examples of forms and worksheets used in real
estate practice, chapter outlines and summaries, chapter review
quizzes with answers and explanations, and a glossary that explains
hundreds of real estate terms.
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