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Why Paid Family Medical Leave?

The Legislative Assembly finds that:
 (1) Employees experience a variety of caregiving obligations that interfere 

with work time.
 (2) It is in the public interest to create a family and medical leave 

insurance program to provide to employees and certain other individuals 
compensated time off from work to care for and bond with a child during 
the first year after the child’s birth or arrival through adoption or foster care, 
to provide care for a family member who has a serious health condition or 
to recover from an employee’s or an individual’s own serious health 
condition.



Why Paid Family Medical Leave?

 The United States is the only developed country in the world without a 
nationwide paid maternity leave law.

 Paid parental leave lowers infant mortality rates, which are currently higher 
in the U.S than in other industrialized nations.

 Paid parental leave increases positive health, academic, and lifetime 
wealth outcomes for children. 

 Longer maternity leaves are correlated with a lower risk of postpartum 
depression and lower rates of long-term depression.

 Paid leave helps with retention and attracts talent, promotes morale, and 
boosts productivity. 

https://abcnews.go.com/Business/us-industrialized-nation-paid-maternity-leave/story?id=30852419
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3150137/
https://www.dailymail.co.uk/femail/article-3031357/How-paid-parental-leave-helps-baby-Children-stay-home-parent-likely-develop-asthma-hearing-problems-health-benefits-SEVEN-years.html
http://ftp.iza.org/dp5793.pdf
https://umdrightnow.umd.edu/news/longer-maternity-leave-lowers-risk-postpartum-depression
http://www.nationalpartnership.org/our-work/resources/workplace/other/pay-matters.pdf
https://www.nytimes.com/2015/02/01/upshot/the-economic-benefits-of-paid-parental-leave.html


The Basics 

 Oregon is the 8th state in the country to pass a paid family leave law. 
 Oregon’s law is the first to pay low-income workers 100% of their wages when 

they’re off, with weekly benefits capped at around $1,215.
 All employees in Oregon will qualify for the benefit, so long as they earn at 

least $1,000/year.
 Eligible employees may take 12 weeks’ leave; some will get 18 weeks.
 Time off work pursuant to the law is job-protected time; it’s illegal to 

discriminate against someone who takes leave, or to retaliate against 
someone who inquires about taking leave. 

 An employee returning from leave must be restored to their job; health benefits 
must be maintained while on leave.



What Statutes Were Amended?

 ORS 410.619 (Home care worker not state employee)

 ORS 657.100 (Unemployment)

 ORS 657.471(Manner of charging [UI] benefits to employer)

 ORS 659A.162 (Length of [OFLA] leave)

 ORS 659A.885 (Civil action)



Definitions

 “Base year” - first four of the last five completed calendar quarters preceding 
the benefit year.

 “Alternate base year” - last four completed calendar quarters preceding the 
benefit year.

 “Benefit year” - the 12-month period determined by the Director of the 
Employment Department by rule.

 “Eligible employee” means: 
 An employee who has earned at least $1,000 during the base year; or

 An employee who has earned at least $1,000 during the alternate base year; and

 Who may apply for paid family and medical leave insurance benefits under the Act.



Definitions

 “Employer” - any person that employs one or more employees working 
anywhere in Oregon (except the federal government/tribal governments).

 “Employer” includes:
 A political subdivision of this state or any county, city, district, authority or public 

corporation, or any instrumentality of the same.

 An individual;
 Any type of organization, corporation, partnership, limited liability company, 

association, trust, estate, joint stock company or insurance company;
 Any successor in interest to the above;

 A trustee, trustee in bankruptcy or receiver; or
 A trustee or legal representative of a deceased person.



Covered Types of Leave

 Three kinds of leave under the new law:
 Medical Leave – leave from work taken by a covered individual that is due to  

the individual’s own serious health condition.

 Family Leave – leave from work taken by a covered individual:
 To care for and bond with a child during the first year after the child’s birth, foster 

placement, or adoption; or 

 To care for a family member with a serious health condition.

 Safe Leave – leave taken for any purpose described in ORS 659A.272 (leave to 
seek law enforcement assistance, medical treatment, counseling, and relocation 
related to domestic violence, sexual assault, harassment or stalking).



Excluded Types of Leave

 “Family leave” does not include:
 ORS 659A.159 (1)(d) (OFLA sick child leave);

 ORS 659A.159 (1)(e) (bereavement leave); or

 ORS 659A.093 (14-day military spouse leave in preparation for spouse’s 
deployment, return).



Family Members 

Family member includes… 
 Employee’s child (i.e., biological child, 

adopted child, stepchild, legal ward, 
or foster child, and in loco parentis) or 
employee’s spouse / partner’s child.

 Employee’s parent (i.e., biological 
parent, adoptive parent, stepparent 
or foster parent, and in loco parentis 
or foster when employee was minor) 
or employee’s spouse / partner’s 
parent.

 Employee’s spouse/domestic partner 
 Employee’s grandparents, 

grandchildren, siblings, step-siblings or 
those of their spouse/domestic 
partner.

 "Any individual related by blood or 
affinity whose close association with a 
covered individual is the equivalent of 
a family relationship."



Benefit Eligibility 

 Family and medical leave insurance benefits are available to an eligible 
employee during a period of family, medical, or safe leave if:
 During the base year or alternate base year, as applicable, they contribute to the 

Paid Family and Medical Leave Insurance Fund; and

 They submit a claim for benefits.

 “Eligible employee” – see slide #6 – earned $1,000 in wages in last year.

 Self-employed individuals can elect coverage and pay into the fund if they 
want medical leave insurance benefits.

 Tribal governments may also elect coverage and pay into the fund.



Duration of Benefits

 12 WEEKS - Up to 12 job-protected, paid weeks for any combination of 
family, medical, or safe leave.

 16 WEEKS - A covered employee may take a total of 16 weeks of leave in 
the benefit year in any combination, not to exceed 12 paid weeks, and 
unpaid leave under ORS 659A.159 (OFLA) for which the covered individual is 
eligible under ORS 659A.156 (OFLA eligibility). 

 18 WEEKS - A covered employee may qualify for up to two additional weeks 
of benefits for limitations related to pregnancy, childbirth or a related 
medical condition (e.g., lactation), for a total of 18 weeks per benefit year.



Leave Runs Concurrently

 Any family leave or medical leave taken under the Paid Leave Act must be 
taken concurrently with any leave taken by an eligible employee under 
OFLA or FMLA “for the same purposes.”
 Practice Point 

 ORS 659A.159 (1)(d) (OFLA sick child leave), ORS 659A.159 (1)(e) (bereavement leave) 
and ORS 659A.093 (14-day military spouse leave in preparation for spouse’s deployment, 
return) are excluded from coverage under the new paid leave law.

 Covered employee could hypothetically have four or more weeks of absences over a 
benefits year related to sick child leave, bereavement, and military spouse leave, but 
they would still be entitled to the full 12 to 18 weeks of Paid Family Medical Leave 
benefits and job protection. 

 Excluded forms of leave only reduce their 12-week OFLA balance, not their PFML. 



Use of Other Paid Leave

 Family and medical leave insurance benefits are in addition to any paid 
sick time under ORS 653.606 (Oregon Paid Sick Time), vacation leave or 
other paid leave earned by an employee.

 An employer “may permit” an employee to use any form of PTO in addition 
to receiving paid family and medical leave insurance benefits to replace up 
to 100% of the employee’s average weekly wage during a period of leave.
 But is an employer allowed to require an employee to use PTO while off work to 

make up the difference? 

 OFLA and FMLA allow such a rule, but the new law is silent on this issue. 

 There are no paid family leave benefits for employees that are eligible for 
workers’ compensation or unemployment benefits. 



Amount of Benefits

 The Employment Department sets the amount of the benefit. 
 If the employee’s average weekly wage is equal to or less than 65% of the 

state average weekly wage, the employee’s weekly benefit amount is 100% 
of the employee’s average weekly wage.

 If the employee’s average weekly wage is greater than 65% of the state 
average weekly wage, the employee’s weekly benefit amount is the sum of:
 65% of the state average weekly wage; and
 50% of the employee’s average weekly wage that is greater than 65% of the state 

average weekly wage.

 Min. weekly benefit – 5% of the state average weekly wage 
 Max. weekly benefit – 120% of the state average weekly wage



Notice to Employees

 An employer must provide written notice to employees of their duties and rights as follows:
 The right of an eligible employee to claim and receive family and medical leave insurance benefits;
 The procedure for filing a claim for benefits;
 That an eligible employee must provide notice to an employer before the employee commences 

leave, and a description of the penalties for failure to comply with the notice requirements;
 The right of an eligible employee to job protection and benefits continuation;
 The right of an eligible employee to appeal a benefits decision or determination made by Employment 

Dept.;
 That discrimination and retaliatory personnel actions against an employee for inquiring about the family 

and medical leave insurance program, giving notification of leave under the program, taking leave 
under the program or claiming family and medical leave insurance benefits are prohibited;

 The right of an eligible employee to bring a civil action or to file a complaint; and
 That any health information related to family leave, medical leave or safe leave provided to an 

employer by an employee is confidential.



Notice to Employers

 An employer may require an employee to give the employer written notice at least 
30 days before commencing leave, including an explanation of the need for the 
leave.

 An employee may commence leave without advance notice if the leave is 
unforeseeable.

 If an employee commences leave without prior notice, the employee must give oral 
notice to the employer within 24 hours and written notice within three days.

 Oral notice for unforeseeable leave may be given by anyone on behalf of the 
employee.

 Written notice may be given by the employee’s emergency contact person, or any 
other person otherwise designated by the employee, as reflected in the employer’s 
records.

 Failure to give notice as required may result in benefits reduction of up to 25% of the 
first week’s benefit.



Job Restoration 

 If employee has been employed at least 90 days, employee is entitled to be 
restored to the position they held when the leave commenced, if that 
position still exists, without regard to whether the employer filled the position 
with a replacement worker during the period of leave. 

 If the position no longer exists, the employee is entitled to be restored to any 
available equivalent position with equivalent benefits, pay and other terms 
and conditions of employment. 

 For employers with fewer than 25 employees, if the employee’s job no 
longer exists, the employer may at their discretion and based on business 
necessity restore the employee to a different job with similar duties, pay. 



Benefits Maintained on Leave 

 If employee has been employed at least 90 days, an employer must 
maintain an employee’s health care benefits the employee had prior to 
taking leave for the duration of the leave, as if the employee had continued 
in employment continuously during leave.

 An employee must not lose any employment benefits, including seniority or 
pension rights, accrued before the date on which the leave commenced.

 The law does not entitle an employee to accrue benefits while on leave 
unless the employer’s policies already would have entitled them to accrue 
benefits while on leave.



Unlawful Employment Practices

 It is an unlawful employment practice to … 
 discriminate against an eligible employee who has invoked any provision of the 

law. 

 Violate section 10 of this 2019 Act (maintaining benefits; job restoration).

 Deny leave or interfere with any other right to which an eligible employee is 
entitled

 Retaliate /discriminate against any employee with respect to hire or tenure or 
any other term or condition of employment because the employee has inquired 
about the rights or responsibilities under the law.

 PRACTICE POINT – the lack of the term “eligible” before “employee” means even 
employees who can’t take leave yet can sue. 



Damages

 ORS 659A.885 is amended to provide that violations of sections 10 and 11 of 
the new act are subsection (2) and (3) violations, meaning that the entire 
suite of damages is available to putative plaintiffs:
 Back-pay for two year period preceding the filing of a BOLI complaint/lawsuit;
 Compensatory damages; 
 Punitive damages; and 
 The right to request a jury trial.

 This is a significant change in the law – previously, OFLA claims, like FMLA 
claims, were limited to economic damages. Compensatory damages could 
not be recovered; as such, a pure OFLA claim did not come with the right to 
a jury trial. 



Claims Administration

 Director of Employment Department makes coverage decisions on claims.
 Benefits should be paid within two weeks of a decision on the claim (but no 

hard and fast commitment on this).
 Benefits may be claimed in units as small as one work day, or by week(s). 
 Nonconsecutive (intermittent) periods of leave can be combined. 
 Benefits must be paid in increments equivalent to one work week. 



Contributions 

 All employers of more than 25 employees and eligible employees 
contribute to the Paid Family and Medical Leave Insurance Fund.

 The total rate may not exceed 1% of employee wages, up to a maximum of 
$132,900 in wages (the “total rate”) (e.g., $1,329/year).

 Employers pay 40% of the total rate determined by the Director of the 
Employment Department.

 Employees pay 60% of the total rate determined by the Director of the 
Employment Department.

 Employers that employ fewer than 25 employees are not required to pay the 
employer share of the contributions, but they can if they want to.



Contributions, cont’d

 An employer may elect to pay the required employee contributions, in 
whole or in part, as an employer-offered benefit.

 An employer must make and file a combined quarterly report of wages 
earned and contributions paid under this section on a form prescribed by 
the Department of Revenue.

 The report must be filed with the Department of Revenue on or before the 
last day of the month following the quarter to which the report relates and 
shall be deemed received on the date of mailing.

 The report must be accompanied by payment of any contributions due 
under this law as determined by the Department of Revenue by rule.



Equivalent Plans

 An employer may apply to the Director of the Employment Department for approval of an 
equivalent employer-offered family and medical leave benefit plan. The plan must: 
 Be made available to all employees who have been continuously employed with an 

employer for 30 days.
 Offer benefits to employees under the plan that are equal to or greater than the weekly 

benefits and the duration of leave that an eligible employee would receive under the law.

 Coverage can kick in earlier than 30 days, but never later.
 Employers and employees covered under such a plan are not required to make the 

contributions to the state fund under the law.
 An employer can assume all or part of the costs related to an equivalent plan.
 Employee costs may be deducted from wages but cannot exceed the amount that would 

be owed to the state fund under the law.



Equivalent Plans, cont’d

 Any paid sick leave earned under ORS 653.606 (Oregon Sick Time) is in 
addition to the benefits created under an equivalent employer plan.

 Employees can still elect to participate in the state fund on their own, but 
they make the entire contribution to the state fund and cannot collect 
more than 100% of their average weekly wage.

 Employers with equivalent plans are still subject to liability for unlawful 
employment practices, e.g., discrimination or retaliation against employee 
who took or inquired about leave, failure to restore job, etc. 

 Benefits received under an “equivalent plan” are considered wages for 
purposes of a unpaid wage claim. 



CBAs and Preemption 

 Nothing in the new law “requires the reopening or renegotiation of a 
collective bargaining agreement entered into before the effective date” of 
the new law.

 The new law establishes minimum requirements pertaining to family, 
medical and safe leave and “may not be construed to preempt, limit or 
otherwise diminish the applicability of any employer policy, standard or 
collective bargaining agreement that provides for greater use” of family, 
medical or safe leave under state or federal law.

 Except as provided above, this law supersedes and preempts “any rule, 
regulation, code or ordinance of any unit of a local government, … relating 
to paid family and medical leave.”



Effective Dates

 January 1, 2022 (2.5 years)
 Employers begin making contributions “no later than” 1/1/2022
 Written notice to employees, Section 11 BOLI complaints begin for 

discrimination/retaliation/denial/interference claims, application to certify, renew, or 
withdraw equivalent plans, CBA and minimum requirements provisions.

 January 1, 2023 (3.5 years)
 Benefit eligibility and payment/adjudication of claims begins, Notice to Employer 

requirements, Section 10 employment rights commence

 January 1, 2025 (4.5 years)
 The amendments to ORS 659A.885 by sections 57 and 58 of the Act become operative, 

adding Section 10 and 11 violations to .885.
 Employees may sue in circuit court for Section 10 and 11 violations, and may seek back 

pay, compensatory, and punitive damages. 





Anne Milligan – anne.milligan@portlandoregon.gov – (503) 823-4947 
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