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Time for Lunch! 

 

The Grievant is an Assistant Crew Leader for the oldest and largest cable television company in 

the area.  The company is responsible for maintaining miles of cable, most of it strung on 

telephone poles.  This task is performed by Cable Installation and Repair (CIR) crews, each of 

which is made up of four persons, plus the Crew Chief, a supervisor. As the Assistant Crew 

Leader, the Grievant is required to be technically proficient, and to exercise a positive leadership 

role for crew members. 

On May 1, the Grievant had just come down from the pole the he had been working on when the 

crew chief, at about 12:40, told him that he wanted to make one more connection before we went 

to lunch.  The Grievant said that there wasn't time, that it would take at least 15 minutes, and the 

Crew wouldn't be able to start and finish lunch by 1:30, which the contract says is the latest time 

the lunch break can end:  

"Each CIR Crew shall be allowed 45 minutes for lunch at an appropriate time between 

12:00 noon and 1:30 p.m." 

 The Grievant insisted that lunch had to begin by 12:45 to get in 45 minutes before 1:30.  There 

were two youngsters on the crew, particularly Patty who is barely 22 years old, and it isn't right 

to make the Crew wait for lunch until almost 2:00, when work begins at 7:30.  The Crew Chief 

told the Grievant to get up the pole with no more back talk.  

By then, the other crew members were standing there and observing the interaction between the 

Crew Chief and the Grievant. 

The Grievant refused to climb the pole, the Crew Chief told him he was suspended, and called a 

truck to come get him while the rest of the crew went to lunch.  He was suspended for ten days 

without pay for alleged insubordination.  The Grievant had no previous discipline.   

Under the progressive discipline section of the Agreement, any offense in the two years 

following a suspension of three or more days may result in further discipline, up to and including 

termination. 

1)  Must lunch be finished by 1:30?  How would you interpret the contractual language? 

2)  Was discipline warranted?   

3)  If so, what level of discipline would be appropriate? 
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BEWARE OF FACEBOOK! 
 

Grievant is a lineman working for a local utility, Northwest Electricity-for-U (NEFU) for over 10 

years.  In early 2014, grievant was disciplined for abusing the vacation and sick leave policies, 

for making an inappropriate sexual comment to a female co-worker, and for making disparaging 

comments about the company to customers.  Grievant was suspended for 3 days without pay as 

part of a package resolution for the three incidents.  The resolution also included a last chance 

agreement in which Grievant voluntarily agreed: “Any future violations of NEFU rules, 

procedures and regulations will result immediate termination of your employment.”  The last 

chance agreement did not provide an expiration date.   

 

A year and a half later, after a huge storm, the Grievant took to his Facebook page to complain 

about NEFU. Grievant was upset because he missed out on a couple overtime opportunities and 

thought it was because the new manager was now dating the co-worker whom Grievant offended 

a couple years back.  The storm left almost 90% of NEFU’s customers without power for almost 

a week, which was a public relations nightmare.   

 

NEFU’s policy regarding the use of social media provides: 

 

NEFU regards Social Media—blogs, forums, wikis, social and professional networks 

as a form of communication.  When the company wishes to communicate publicly, it 

has well-established means to do so.  Only those officially designated by NEFU have 

the authorization to speak on behalf of the Company through such media. An 

employee may not make disparaging or defamatory comments about NEFU, its 

employees, officers, directors, vendors, customers, partners, or affiliates, or their 

services or products.   

 

During the mass outage, Grievant posted the following to his Facebook page: 

 

Everyone who has NEFU and wants their power back is SOL, trust me!  As we all 

know NEFU really means “NO Electricity-for-U”!!!  

 

A co-worker saw the posting and recognized several NEFU customers in the “comments” 

section; they were also complaining about NEFU’s service during the outage.   

 

After learning of the posting, NEFU management asked to meet with Grievant.  Grievant asked 

that his shop steward be able to attend the meeting.  NEFU responded  there was no need for the 

shop steward because the meeting was going to be really short.  The manager asked several 

questions of Grievant, who confirmed that he made the posting.  Grievant is terminated under the 

last chance agreement. 

 

The CBA states: “No regular Employee shall be disciplined or discharged except for just cause. 

The Employer retains the sole discretion to determine the level or order of discipline to be issued 

in any given case.  However, whenever possible, the Employer shall utilize progressive 

discipline to correct workplace misconduct or improve poor performance.  Progressive discipline 
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steps shall include but not be limited to written reprimand, suspension without pay, demotion, or 

discharge.” 

 

In the past, violations of NEFU’s social media policy resulted in an array of disciplinary actions, 

ranging from verbal warnings to a 3 -day suspension.   

 

The Employer argues that the discipline was appropriate.  It also argues that the grievance was 

untimely.  The CBA states:  

 

All grievances shall be presented to the employee’s immediate supervisor as soon as 

practicable but in no event later than ten (10) working days.  Failure of either party to 

act within the time schedule set forth in this procedure without the express written 

agreement of the other party will be considered a default and the grievance shall be 

considered to be settled in favor of the non-defaulting party. 

 

NEFU placed the disciplinary action report in the mailbox of the shop steward.  However, the 

steward was on vacation for two weeks.  When he returned, he immediately filed a grievance, 

but it was one day late.  The Union argues that the timeliness violation should be excused 

because it was only one day and the Employer knew the steward was on vacation.  It should have 

provided the notice to the assistant steward. 

 

 

 

Was the grievance timely? 

 

Do you uphold the discharge?  How does the Weingarten issue factor into your decision? 

 



 

 

The Stolen Laptop 

 

Grievant Sonny Moore has worked for a major telecommunications company for over 10 

years.  He has an excellent work record and has never received any discipline.  In the last 

year he had a perfect attendance record.  In order to supplement his income he has 

established a small business of repairing laptops.  His customers consist primarily of family 

and friends, and friends of his family and friends.  His personal business depends on 

referrals. 

 

On August 13th he received a call on his cell phone from an individual claiming to be a 

friend of a friend.  The individual needed to have his laptop repaired.  The Grievant 

agreed to do the repair and met the individual in the company’s parking lot to receive the 

laptop. 

 

When the Grievant took the laptop into the company’s building he plugged it in to allow 

it to charge.  He plugged it in at one of his co-worker’s desks who happened to have 

some space available.  He was not planning to, and did not, do any work on the laptop on 

Company time.    

 

Shortly after the laptop was plugged in, two police officers came to the company’s 

building.  The laptop had emitted a locating signal and the police officers were 

investigating a laptop that had been reported stolen earlier in the day.  The police officers 

questioned the co-worker at whose desk the laptop was charging.  The co-worker referred 

the police officers to the Grievant.  

 

The Grievant provided the police officers with all of the information that he had obtained 

from the individual who had left the laptop with him:  name, phone number, and a 

description of the vehicle that he had driven.  The police officers removed the laptop 

from the company premises.   

 

The Grievant’s supervisor discussed the matter with the Grievant and reminded him not 

to do private business work on company time and the company premises.  The supervisor 

also requested that the Grievant keep him informed of anything related to the stolen 

laptop. 

 

The police officers contacted the Grievant several times over the next few months and the 

Grievant provided them with all of the information that he had previously given them.  

He had nothing new to tell them.  Because of the number of times that the police officers 

had contacted him, the Grievant’s wife suggested that he retain a lawyer.  He did so and 

the lawyer recommended that he not have any further conversations with the police 

officers. 

 

On January 15th the police officers returned to the company’s premises and arrested the 

Grievant.  The Grievant posted bail and returned to the workplace two days later.  Once 

again, his supervisor reminded the Grievant to keep him informed of anything related to 

the stolen laptop. The Grievant provided regular updates to his supervisor. 
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In April the Grievant, on the recommendation of his lawyer, agreed to a deferred 

adjudication for “possession of stolen property”.  He was placed on a one year 

probationary plan.  The Grievant informed his supervisor of the agreement.   

 

Two days later the Grievant was discharged for failure to cooperate in the police 

investigation and for dishonesty.  The company relied on the police investigation and did 

not conduct any independent investigation.  A copy of the police investigation was 

obtained after the decision to discharge the Grievant. 

 

The Agreement provides that:  discharge shall only be for just cause. 

 

1)  Would you uphold the discharge?  Why or why not? 

 

2)  Would you impose a different discipline?  Why or why not? 

 

3)  What questions do you believe need to be answered to make a decision in this 

matter? 
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WHAT’S IT WORTH?1 

 
Arthur Kim was discharged on August 15, 2016 from his position as a certified nursing 

assistant (CNA) at Heavenly Rest Nursing Home in Bellevue, WA. Kim has worked at the 

facility for over 10 years; his only prior discipline was 2 years ago when he received a 

written warning for allegedly handling a patient roughly.  

 

The East Side Workers of the World (ESWW) represent the employees of the nursing home 

and have a collective bargaining agreement that requires just cause for any discipline.  The 

contract also permits summary discharge for "patient abuse."  The contract provides that 

grievances may be filed over warnings, but that disputes over warnings cannot proceed to 

arbitration.  

 

The events that led to Kim’s termination began when Sally Winer, the daughter of a 95-

year-old patient, James McDonald, complained to the administrator, Gertrude Jones, that 

the prior evening, (July 29) Kim had treated her father very roughly, grabbing and twisting 

her father’s arm as he threw the patient on his bed.  Sally claimed that Kim's excessive use 

of force caused her father a great deal of pain.  As is her practice, Jones prepared a written 

report that detailed Winer’s account, that was based on her conversation with her father. 

 

Winer’s report caused Jones to launch an immediate investigation.  She first met with 

McDonald, who complained that his arm was sore because the night before Kim had bent 

it while pushing him onto his bed.  Sally observed that McDonald requires use of a 

wheelchair and suffers from multiple health issues. McDonald also complained that the 

Home hired too many foreigners  and he could not understand Kim well because of his 

accent. Sally concluded the interview with the assurance that the home’s doctor would 

examine McDonald later that day.   

 

Jones then spoke with other members of the staff, several of whom claimed that  McDonald 

was frequently confused and uncooperative.  Further, no employee who was on duty that 

night could remember any unusual activity.  

 

Jones also met with Hilary Smith, who resides in the room adjacent to McDonald. Smith 

recalled hearing loud voices of both Kim and McDonald in McDonald’s  room that 

evening.  She also recalled hearing McDonald cry out in pain at one point.  Smith  is not 

aware of anyone else in McDonald’s room that evening 

 

The following day Jones interviewed Kim in the presence of his union steward. 

Kim denied using excessive force against McDonald and explained that McDonald initially 

refused to go to bed and was yelling profanities.  Kim explained further that such behavior 

                                                 
1 This scenario is based on an original exercise developed in 2005 by Barry 

Winograd, member of the National Academy of Arbitrators. It can be found in the 

NAA Proceedings at naarb.org.  
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was common for McDonald, but that he was accustomed to it and it did not bother him.  

However, Kim did acknowledge the following shortcomings in his activities that evening: 

 

 he did not seek assistance when dealing with an uncooperative patient 
 he did not use a mechanical hoist to move McDonald, who weighs in excess of 

250 pounds 
 he failed to record McDonald's disruptive behavior on the patient chart. 

 
Kim apologized for his errors but explained that as he was lifting McDonald from his 

wheelchair, McDonald became very anxious and thrashed about, falling to his bed.  

According to Kim, McDonald began yelling more profanities but did not claim any injury 

or pain. 

 

The physician who regularly visits patients at the home, Dr. Sensitive, reported his findings 

of his examination of McDonald, concluding: 

 the arm was swollen and sensitive to touch 
 the arm  was also bruised. 

Ice packs and rest were prescribed. 

 

After reviewing all the evidence and conferring with other members of the Employer's 

disciplinary team, Jones discharged Kim for the use of "excessive force" and for causing 

“pain and injury " to a patient. 

 

ISSUES:   

 

1. The Employer calls Sally Winer, the daughter of McDonald, as its first witness 
to testify about what her father said about Kim’s conduct.  The Union objects 
that Winer’s statement is hearsay if offered for the truth, and should be 
disregarded for that purpose.   
 
 Would you as the arbitrator sustain or deny the objection?   Why? 
 If you would sustain the objection, would you allow the question for any 

other purpose?  If so, for what? 
 

 

2. On cross-examination of Sally Winer, the attorney for the union asks Winer to   
recall a meeting one year or so earlier with several members of the staff and 
the former administrator.  The purpose of the meeting was allegedly to discuss 
McDonald's repeated use of derogatory racial and ethnic comments about 
Asian employees.  The Employer objects that this line of questioning is 
irrelevant character evidence.   
 

 Would you as the arbitrator sustain or deny the objection?  Why? 
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3. During the Home’s  examination of the administrator Jones, the attorney for 
the Home introduced as an exhibit the warning given to Kim over 2 years 
before for rough handling of a resident. This warning was also cited in the 
dismissal notice. The Home proposes that the warning should be received as 
an  established record of prior discipline to prove that Kim used excessive 
force in the past.  The union objects on the basis that the contract does not 
allow it to bring a warning to arbitration. 

 

 Would you as the arbitrator allow the prior warning to be received as an 
established disciplinary record showing Kim's previous use of force on a 
patient? 

 

4. During Kim’s testimony in his defense the Union seeks to introduce the report 
of the County Licensing Board that interviewed all the witnesses who 
participated in the Employer’s investigation. The Board concluded that 
probable cause to find Kim guilty of misconduct was lacking. The investigator 
from the County is also available to testify. 

 

 Would you as the arbitrator admit the conclusion of the report on the issue 
of just cause? 

 Would you allow the investigator to testify on that issue? 
 

5.   Based on the facts presented and your evidentiary rulings, do you uphold the    

dismissal of Kim?  If not, what remedy is appropriate? 
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OVERWORKED2 

 

Bayside Residential Care, Inc., is a not-for-profit corporation that provides 

residential and vocational opportunities for persons with disabilities.  Approximately 200 

Bayside employees are classified as full-time, another 60 employees are part-time. All 

employees are covered by the same collective bargaining agreement between Bayside 

and Local 321. 

 

Full-time employees work 40 hours.  Part-time employees are committed to work 

a fixed number of hours, somewhere between 20 and 30 hours per week.  

 

The grievance that led to these proceedings was filed by full-time employee J.B. 

Hasten on February15, 2017.  It states: 

 

On January 30, 2017, I was mandated for additional hours, and 

then again on February 11, 2017, I was mandated to work a 

double shift. Bayside never mandates part-time employees to 

work overtime, even though part-time people can sign up for 

voluntary overtime.  Nothing in the contract makes part-time 

people exempt from being mandated for additional hours, the 

same as full-time employees. I request that Bayside require 

part-time employees to work overtime on the same basis as 

full-time employees. 

 

 The Employer’s response to the grievance stated: 

 

The Employer finds no violation of Article 9.  The grievance 

is therefore denied. Furthermore, there exists a past practice followed by 

the Employer since at least 1997 of exempting part-time employees from 

mandatory overtime. 

 

This exemption is based on very practical considerations.  Part-time 

employees’ hours of work vary on the basis of their availability and their 

other commitments, such as other jobs, classes (some part-time employees 

are students), and child-care responsibilities.  Indeed, some part-time 

employees have indicated that if Bayside required them to work 

mandatory overtime in addition to their available hours, they would quit. 

The amount of mandatory overtime for full-time employees would 

increase even further because the total employee complement would 

diminish. 

 

                                                 

2 Developed by Mediation Research & Education Project, Inc., Chicago, Illinois.  May not 

be used without permission.   
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The Union is unaware of any past practice.  There were never any problems until 

the opening of a new care facility in December of 2016. 

 

 Article 9 of the Agreement (Hours of Work/Overtime) provides, in relevant part: 

 

Section 4 When time is not of the essence and overtime/additional 

hours of work become necessary the Employer will attempt to 

schedule the work using employees designated as “Part-time”. Once a 

part-time employee reaches 40 3scheduled hours of work the Employer 

agrees that said employee no longer should be given preference for 

overtime/additional hours. 

 

Section 5 – Voluntary Additional Hours: (More than 24 hours 

notice.) The overtime/additional hours request sign-up lists are the 

means employees, within the program area, facility(s), or 

department(s), indicate they are willing to work additional hours, when 

these hours become available. The following rules apply to those lists. 

 

A. Interested, qualified employees may, by written request, have 

their name added to the appropriate supervisor’s primary or 

secondary overtime request sign-up list. 

B. The employee may specify days, dates, and/or times available, 

or submit for open-ended periods of time. 

C. When it is necessary to secure an employee to work additional 

hours, the supervisor/designee will exhaust the primary 

overtime request sign-up list before going to the secondary list. 

D. The supervisor/designee will, starting with the most senior 

qualified employee on the list, offer the available hours, 

proceeding down the list until available hours are claimed. 

F When time is of the essence (less than twenty hours notice) in 

covering additional hours, there is nothing preventing the 

Employer from making a request to any available staff for 

additional hours. Seniority is not accounted for in these 

situations. 

 

Section 6 - Mandatory Additional Hours: 

 

(More than 24 hours notice) Nothing contained in the article shall 

prevent the Employer from meeting scheduling requirements by 

assigning the hours to employees on a “most senior may, least 

available senior must” basis;                                                                                    

available meaning not presently on approved leave of absence, or 

already working the shift. Mandatory additional hours shall be 

governed by the following guidelines. 
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A. Staff under the jurisdiction of the supervisor for the area in 

which the additional hours are needed will be mandated first. If 

this fails to produce sufficient qualified available staff, the 

mandate shall go under the jurisdiction of the department 

director for the area in which the additional hours are needed. 

If this still does not produce sufficient qualified available staff; 

then the mandate shall go agency wide. 

B. Staff will be mandated to work additional hours on an inverse 

seniority basis (staff with least seniority will be assigned first). 

C. Staff will be exempted from mandated additional hours if they 

have 16 hours of mandated additional work time, (over and 

above regularly scheduled hours) or the equivalent through 

voluntary additional work time, in a two-week period of time. 

D. No individual staff member will be mandated to work more 

than two (2) consecutive work shifts in any given twenty-four 

(24) hour period. No individual staff member will be mandated 

to work over sixteen (16) consecutive awake hours in any 

given twenty-four (24) hour period. 

 

 

(Less than 24 hours notice) 

When time is of the essence in assigning additional hours, and those 

hours are not able to be filled voluntarily, staff will be mandated to 

work additional hours on an inverse seniority basis (staff with least 

seniority will be assigned first) from employees who are at work in the 

home or program area where the hours are needed. If no staff are 

available in the home or program area, any employee may be assigned 

to work the required hours until other arrangements can be made.  

 

Section 8  One and one-half (1.5) times the employee’s regular 

straight rate of pay will be paid to employees for all hours actually 

worked in excess of forty (40) hours in any work week. 

 

If you were the arbitrator would you uphold the Grievance? 

  

What is at stake for the Company? 

 

What is at stake for the Union? 
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Travel Pay 

 

The Collective Bargaining Agreement provides:  

 

10.1  Travel Costs:   

The employees shall be compensated for travel expenses to jobs with mileage measured 

from the union hall or designated dispatch point in the city or town where dispatched at 

the following rates: 

 

00 - 25 miles      No compensation 

26 - 50 miles      $.60 per mile, one way  

 

The Grievant worked on a job located 32 miles from the union hall.  The Employer only 

paid grievant $4.20 (nothing for the first 25 miles and $0.60/mile for final 7 miles).  The 

union files a grievance arguing that the grievant should receive $19.20 ($0.60/mile for all 

32 miles).   

 

The language has been in the contract for 50 years and no one has bargaining notes or 

other bargaining history.  However, this is a multi-employer construction agreement, and 

the union business representative testified that, to the best of his knowledge, all 

employers paid the full mileage in these circumstances.  At the hearing, the union points 

out a dozen examples where employers have paid the full mileage.  The employer 

responds by pointing out three examples in the past ten years where employers have only 

paid for miles 26 and up.   

 

 

Do you uphold the grievance? 

 


