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New Standard:  If the work in question is determined to be bargaining 
unit work, the balancing test from City of Richland, 113 Wn.2d 197 
(1989) is used.  

That test balances the competing interests of the employees in wages, 
hours and working conditions against the extent to which the subject 
lies at the core of the employer’s managerial control or is a 
management prerogative.  

If the decision is determined to be a mandatory subject of bargaining, 
the next question is whether the employer provided notice and an 
opportunity to bargain. 

Central Washington University, Decision 12305-A (2016)
Central Washington University, Decision 12588-C (2017) 
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CONTRACTING OUT



The parties’ collective bargaining agreement specified the wage structure 
that would apply to employees in bargaining units represented by the 
union.  The union became the exclusive bargaining representative of 
another bargaining unit of the employer.  The employer automatically 
applied the terms of the bargaining agreement to the new unit.  The 
newly represented employees lost a pay step as a result. 

The Commission overturned the examiner’s conclusion that the union 
waived by contract.  The Commission held that the union should not be 
allowed to waive the statutory rights of employees it does yet represent.  

The employees never had the opportunity to bargain following selection 
of the union as the exclusive representative.  

Washington State University, Decision 12385-A (PSRA, 2016)
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WAIVER BY CONTRACT



A party commits an unfair labor practice when it bargains to 
impasse on a non-mandatory subject of bargaining.  For an 
interest arbitration eligible party, impasse occurs when it 
submits the issue to PERC for certification to interest arbitration.  

Cowlitz County, Decision 12483-A (PECB, 2016)
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IMPASSE PROCEDURES



Examiner Decision:  The employer’s decision to quit providing free 
coffee in its correctional facilities was a mandatory subject of 
bargaining.  The free coffee affected wages and the lack of access to 
alternative sources of coffee impacted working conditions. The case 
involved two bargaining units: one eligible for interest arbitration and 
one not eligible.  Neither party appealed that issue.

The examiner held that the employer did not unilaterally change 
working conditions because the union did not advance the issue to 
interest arbitration for the interest arbitration eligible employees and 
was at impasse with the non-interest arbitration eligible employees. 

King County, Decision 12541 (PECB, 2015)
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MANDATORY SUBJECT OF BARGAINING



Commission Decision: The Commission overturned the examiner. The 
employer sought to change a mandatory subject of bargaining.  It was 
obligated to maintain status quo while advancing the issue to interest 
arbitration for the interest arbitration eligible employees. 

The employer was not at lawful impasse with the non-interest 
arbitration eligible employees because it entered bargaining with a 
predetermined outcome and presented its decision as a fait 
accompli. The Commission will not find a lawful impasse when one of 
the parties breaches its good faith bargaining obligation.

King County, Decision 12541-A (PECB, 2016)
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MANDATORY SUBJECT OF BARGAINING



The employer maintains the right to determine its 
budget and decide which services and programs to 
offer. This right extends to collecting and analyzing data 
about its programs and services.  

The employer’s use of a process and methodology to 
collect data and prioritize its programs was not a 
mandatory subject of bargaining.  

Green River College, Decision 12622 (CCOL, 2016)
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MANDATORY SUBJECT OF BARGAINING



During a regularly scheduled union meeting, the employer 
created the impression of surveillance of the union meeting, 
called into the meeting and asked questions about the meeting, 
demanded leave slips from the employees in attendance, and 
walked in and interrupted the meeting. 

The employer’s actions constituted interference with employee 
rights. The employees reasonably perceived the employer’s 
actions to be a threat of reprisal or force associated with the 
employee’s union activity.  

State – Corrections, Decision 12644 (PSRA, 2016)
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INTERFERENCE – UNION MEETINGS



Once a hearing has been opened, amendment of a complaint may 
only be allowed to conform the pleadings to evidence received 
without objection and must be made prior to the close of the 
evidentiary hearing.

The complainant’s motion to amend, made during the opening 
statement, was not timely.  No evidence had been offered, so the 
examiner could not know what evidence would be offered or 
objected to. The union’s motion, made during the opening 
statement, served more as an outline of what it thought the 
evidence would prove.   

Central Washington University, Decision 12588-C (PSRA, 2017)
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MOTION TO AMEND



An employer circumvents the employees’ exclusive bargaining 
representative when it negotiates directly with bargaining unit 
employees over a mandatory subject of bargaining.  Direct 
communication is allowed as long as it does not amount to 
bargaining or other unlawful activity.  

The employer circumvented the employees’ exclusive bargaining 
representative when it engaged in back and forth negotiations with 
employees over workload.  The employer met with employees to 
discuss changes and gathered feedback that was used to create a 
new proposal. 

Skagit Regional Health, Decision 12616 (PECB, 2016)
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CIRCUMVENTION



A contract bar precludes a representation petition from being filed 
during the life of a valid collective bargaining agreement except 
during the statutory window period.

The Commission held that a public employer and an exclusive 
bargaining representative do not have an agreement that creates a 
contract bar until the parties reach an agreement that is in writing, 
signed by the parties, and ratified by the employer as required by 
law.

The decertification petition was not barred by the contract bar rule 
because there was no signed agreement, either a tentative 
agreement or final contract, and the employer had not ratified the 
agreement.

Chimacum School District, Decision 12623-A (PECB, 2016)
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CONTRACT BAR



The statute of limitations for most unfair labor practice complaints is six 
months.  The statute of limitations is triggered when the complainant has 
actual or constructive notice of the complained of action. 

Years after the complained of action, the complainant received 
information from the employer in response to a public records request.  
The complainant knew of the complained of action before the expiration 
of the statute of limitations.   He argued that the statute of limitations 
should be extended due to concealment because he believed the recently 
received documents supported or bolstered his case.  

Learning of new information after the statute of limitations, which in 
hindsight could have been helpful in his claim against the union, does not 
extend the statute of limitations.  

City of Kirkland, Decision 12546-A (PECB, 2016)

13

STATUTE OF LIMITATIONS



Several of the provisions defining eligibility for interest arbitration depend 
upon definitions in other statutes and other agencies’ interpretations of those 
definitions.  The result is often confusing for all parties. 

• Certain emergency medical personnel are interest arbitration eligible if 
that employee meets the qualifications in RCW 18.71.200 which requires 
certification as a physician’s trained advanced emergency medical 
technician and paramedic by the University of Washington or the 
Department of Health.

• Firefighters are interest arbitration eligible if they meet the definition of 
firefighter in RCW 41.26.030(16).  Because the Department of Retirement 
Systems administers that definition, PERC will defer to that agency’s 
interpretation. 

North Country EMS, Decision 12656 (PECB, 2016)

Pangborn Memorial Airport, Decision 12550 (PECB, 2016)
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INTEREST ARBITRATION ELIGIBILITY



RCW 53.18.010 excludes “professional personnel” from the definition 
of employee.  The employer’s project managers are professional 
personnel.  The project managers’ work is predominantly intellectual 
and not routine in nature, requires the use of independent judgment, 
is unique and cannot be standardized, and requires specialized and 
advanced training as evidenced in this instance by a civil engineering 
license. 

RCW 53.18.060 prohibits “port security personnel” and “port 
supervisory personnel” from being included in a collective bargaining 
agreement with other port employees.  The administrative assistant 
and administrative specialist supporting the security department were 
not port security personnel because they were not responsible for 
maintaining security.  

Port of Tacoma, Decision 12557 (PORT, 2016)
Port of Tacoma, Decision 12557-A (PORT, 2016)
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PORT EMPLOYEES – DEFINITION OF EMPLOYEE



When making bargaining unit determinations, PERC looks for a 
community of interest sufficient to enable the employees to effectively 
bargain with their employer while avoiding fragmentation and work 
jurisdiction disputes.

A union’s request to include nurses at one of the employer’s seven
clinics into the union’s existing bargaining unit of nurses at the 
employer’s hospital was denied.  The nurses at all seven clinics, not 
just the one, share a community of interest with the nurses at the 
hospital. 

Excluding the nurses from those other six clinics would inappropriately 
fragment the employer’s nursing workforce.

Island Hospital, Decision 12570 (PECB, 2016)
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COMMUNITY OF INTEREST



The Commission replaced the six factor standard for severance of employees 
from a bargaining unit. Those factors came from Mallinckrodt Chemical 
Works, 162 NLRB 387 (1966) and did not easily apply to public-sector 
employees.  

The Commission revised the standard so that now a petitioner seeking to 
sever employees from a bargaining unit, must show:
• the petitioned-for employees no longer share a community of interest 

with the existing bargaining unit, or
• the incumbent bargaining representative has inadequately represented 

the petitioned-for employees.

The resulting bargaining units must be appropriate for severance to be 
granted.

State – Social and Health Services, Decision 12542-A (PSRA, 2016)
State – Veterans Affairs, Decision 12549-A (PSRA, 2016)  
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SEVERANCE



A challenge to supervisory or part-time status must be made (a) before 
the signing of the collective bargaining agreement after placing the 
other party on notice during negotiations, or (b) within a reasonable 
time following a substantial change in circumstances.

• Requesting each supervisor’s position description during 
negotiations did not place the employer on notice that the union 
was contesting the exclusion of certain supervisory employees. 

• Challenge raised after bargaining but only after the employee 
assumed supervisory duties was made within a reasonable time 
following the substantial change in circumstances.

• A petition to add part-time employees performing the same work 
as bargaining unit employees to the bargaining unit was not timely
because there had been no change in circumstances and the issue 
was not raised during bargaining.  

State – Ecology, Decision 12565 (PSRA, 2016)
State – Agriculture, Decision 12564 (PSRA, 2016)
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SUPERVISORY OR PART-TIME CHALLENGES



Confidential employees are excluded from collective bargaining because 
their duties have a labor nexus that imply a confidential relationship 
flowing from the fiduciary relationship with the executive head of the 
bargaining unit or public official.  

• Communications consultants who participated in high level meetings 
and prepared internal and external documents did not meet the labor 
nexus test because they did not have any interaction directly related to 
any labor strategy.  

• A school district’s administrative assistant and the district secretary 
who provided support of a routine, clerical nature did not meet the 
labor nexus test.  

State – Ecology, Decision 12565 (PSRA, 2016)

Easton School District, Decision 12592 (PECB, 2016)
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CONFIDENTIAL EMPLOYEES
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