
ADVANCED BARGAINING
Strategy and Tactics for Bargaining to the Best Result

Daniel Swedlow, Member
Spencer Nathan Thal, Not



EMBRACING THE DIALECTIC

THE RELATIONSHIP MATTERS: Be A Good Person (Ethos)  

Aristotle’s Rhetoric:       Ethos, Pathos, Logos

The reason that Swedlow is a successful negotiator is that—first 
and foremost—he is a good person.  
He cares about other people.  If you don’t, fake it.

THE RESULT MATTERS:      Start With The End

How do you assess whether you bargained the best result?

• Relative to prior agreements.
• Relative to other agreements.
• Relative to the best deal that could be obtained.

• It is difficult to know with certainty.
• This assessment is dynamic, not static.
• The closer you get to it, the more relationship is jeopardized.
• To get closer, you must be able to cost proposals correctly.



SETTING THE STAGE

• GROUND RULES:  LEGAL STATUS

– Ground rules are permissive, not mandatory.

– Ground rules are not really enforceable.

• GROUND RULE:  COMMUNICATION
Basic principle:  bargain at the table, not away from it.
Communication with constituencies.
Communication with stakeholders.

Dividing line between persuasion and leverage.



SETTING THE STAGE

• GROUND RULE:  BARGAINING TEAMS 

– Neither party can dictate the composition of other 
party’s team.

– Beware of changes to team. 

– The employer is not legally required to compensate the 
union’s bargaining team members for time spent in 
bargaining (subject to negotiation).

– Law requires presence of individuals with authority to 
bargain at the table.  

• Does the Union need to vote the deal? (midterm vs. CBA)

• Public vs. private sector employer “ratification”.



SETTING THE STAGE

• GROUND RULE:  RATIFICATION
– Law requires notification.

– Ratification process is a permissive subject.

• GROUND RULE:  PROPOSALS
– Formality:  Written Proposals.

• GROUND RULE:  SCHEDULE 
– Law requires “reasonable times and places.”

– Signals the scope and pace of bargaining.

– Signals intention.



OPENING NEGOTIATIONS

• Importance of setting appropriate tone for 
bargaining early:
– Goals, Themes
– Intent

• Who goes first?  Showing your hand.

• Interest-based bargaining (IBB) vs. traditional 
bargaining:
– Classic IBB does not use written proposals initially.
– IBB requires memorializing agreements in writing 

while memories are fresh.



BARGAINING PROTOCOL

HOW TO PROJECT UNITY

Sit on the Union’s side of the table; pay attention; take notes.

- NOTES establish bargaining history.

- NOTES establish bad faith bargaining.

- The act of taking notes establishes seriousness of purpose.

OVERALL BARGAINING STRATEGY  (General Principles)
- Language before economics.

- Easy issues before more difficult issues:  build momentum.

- Avoid the hornets’ nest:  sometimes, it is best to suspend an issue.

- Ambiguity is unavoidable and (for unions) often a good thing.



INFORMATION IS POWER, SO GET IT

Why get information?  

• Information = Bargaining Power.
Effective negotiators ask at least twice as many questions.

• It builds respect and rapport.  
The “Liking” Principle:   People like those who express interest 
in them.  We are more likely to say yes to those we like.  

• Information can define or redefine priorities.

• Requesting information can change the pace.

• The failure to provide information is unlawful.

Ask why, to get to the interest and narrow their proposal.



RESPONDING TO INFORMATION REQUESTS

• Employer’s disclosure obligations:

– Is the union entitled to information concerning an 
employer’s “bottom line” authority?

– What type of information must be shared in 
response to a union’s information request?

– The obligation to respond to information requests 
is bilateral.  What information should an employer 
request?
• Union pension and health benefit info

• Competitor CBAs - Hotel Employees Local 355 (Doral 
Beach Hotel), 245 NLRB 774 (1979)



INTRODUCING THE UNPLEASANT

• Employer strategies to introduce a nasty topic.

– Lead off with information concerning nature of 
problem before introducing your proposal.

– How to respond to claims of “take away.”

• The importance (and danger) of choreography.

• How to best educate employees about bad 
news.



RESPONDING TO THE UNPLEASANT

Information Requests to the Employer:

• During bargaining, on a difficult issue.

• Help your lead negotiator build it.

• Tailor the request narrowly:  make it real.  

• Avoids the objection.

• Get to the cost so you understand the puts and takes.

• You can always get more later.  



THE ART OF SAYING NO

BE STRATEGIC ABOUT HOW AND WHEN TO SAY NO. 
Timing: Immediate, or After Reflection
Reaction: Silence v. Eruption
Factors: Timing, What’s Left, What The Committee Needs,

Clear Communication, Getting It Right. 

There is no substitute for giving fair consideration to a 
proposal, even one that has no chance, and only then 
communicating the response.  

• It demonstrates respect for the other party and the process.

• It gives the response additional weight and authority.

• It unites the team, and focuses the argument.

• It can lead to deeper understanding and creative solutions.

The most powerful rejection has its source in the constituency.

Fire and brimstone work best 
when rare and surprising.



USE FAIR OBJECTIVE CRITERIA

Logos:  Find Independent Standards That Help.  

• Market Value:  Industry Standards.

• Productivity/Efficiency.

• Neutral Measures (e.g., CPI).

• Parity With Employer’s Workforce:

• Internal Equity.

• Other Unions, Non-Reps.



USE FAIR OBJECTIVE CRITERIA

PSYCHOLOGY MATTERS.

• Philosophical Consistency.

“The Consistency Principle”:

People have a nearly obsessive desire to be, and 
appear to be, consistent.  

• Rationality (explainable to workforce).



MAXIMIZE YOUR LEVERAGE

Ways to Improve the BATNA Equation:

• Solidarity
1. Cure dues delinquencies before bargaining.

2. Develop proposals that unify.

3. Membership actions that show visible support.

4. The rejection/strike authorization vote.

• Unfair Labor Practices

• Timing of Bargaining/Dispute

• Impasse Avoidance

• Pressure Employer Constituencies, Allies, Etc.



OFFER-CONCESSION STRATEGY

There are three elements:  Timing, Speed and Size

1.  Timing

2.  Speed

• Most negotiators enter the offer-concession stage 
too soon.

• The longer you wait between moves, the less eager you 
appear.



OFFER-CONCESION STRATEGY

3.  Size
• Early concessions are larger; late concessions are smaller.

• Start with high, realistic expectations and taper.

“You don’t get what you don’t ask for.”  Extreme numbers have an 
impact.

PSYCHOLOGICAL EXPECTATIONS

– We expect reciprocity: an equity of movement.

– Each movement creates an expectation about future moves.
– “Bracketing”:  Offer $0.10/Counteroffer $0.50.

– Increasing rigidity is necessary for credibility.

– Communicating a “range”:  You just offered the most 
concessionary number.



DECLINING TO BARGAIN

• What issues must be bargained?
– Removing positions from the bargaining unit?

– Contents of standard operating procedures?

– Fundamental decisions concerning scope of 
services to offer?

– Promotion procedures for positions within the 
bargaining unit and without?

– Consider the strategic—not just the legal—impact 
of declaring a subject to be permissive.



DECLINING TO BARGAIN

• Management rights clauses:
– What are they and why have them?

– Are waivers legal?

– Are management rights clauses permissive 
subjects of bargaining?

– What happens to a management rights clause 
after expiration of the contract?

– What are the pros and cons of general vs. specific 
management rights clauses?



PACKAGE PROPOSALS

• Package proposals:
– What is a “package proposal” and what is its 

significance?

– When is it appropriate to use a package?  Are 
there any downsides to packaging a proposal?

– Can you include a requirement to withdraw a ULP 
and/or grievance as part of a package?

– What is a “what if” proposal and when should it 
be used?



THE STICKY DETAILS OF THE END GAME

• Retroactivity issues:

– Legal status of retroactivity.

– Clarify whether retro pay applies to employees 
who have left employment.

– What portions of the proposal will be applied 
retroactively?



CREATIVITY IN THE END GAME

MORE TERMINOLOGY:

1. Duration

2. Front-Loading/Back-Loading

3. Splits

4. Break-In Rates 

5. Re-opener

6. Lump Sums



KNOWING YOU GOT THE LAST NICKEL

• Did it get tense?

• Did you push them farther than they expected to go?

• Did they have to make a call for more authority?

• Did you have to offer a full recommendation?

• If the offer is not ratified, is the employer likely to 
soften?

• The danger of employer voice on the issue.
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