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DEFENDANTS COMPETITIVE ENTERPRISE INSTITUTE  
AND RAND SIMBERG’S MOTION TO DISMISS PURSUANT TO RULE 12(b)(6) 

 Pursuant to Rules 12(b)(6), Superior Court Rules of Civil Procedure, Defendants 

Competitive Enterprise Institute and Rand Simberg (“CEI Defendants”) respectfully move for an 

order dismissing the Complaint’s claims against them with prejudice.   

 As set forth in the accompanying memorandum, the CEI Defendants’ commentary on 

Plaintiff Michael E. Mann’s research and Penn State’s investigation of his research is an expression 

of opinion and rhetorical hyperbole protected by the First Amendment to the United States 

Constitution.  The Complaint also fails to plausibly allege that the CEI Defendants acted with actual 

malice, a required element of both the defamation and intentional infliction of emotional distress 

claims.  Accordingly, Mann’s claims fail as a matter of law. 

 WHEREFORE, the CEI Defendants respectfully request that the Court grant their Motion 

to Dismiss and enter judgment in their favor dismissing the Complaint’s claims against Defendants 

Competitive Enterprise Institute and Rand Simberg with prejudice. 

  



 
 

Rule 12-I(a) Certification 

 Pursuant to Rule 12-I(a), counsel for the CEI Defendants consulted with counsel for 

Plaintiff on December 12, 2012, to ascertain whether Plaintiff consents to the relief herein 

requested.  Plaintiff does not consent.   

Oral Hearing Requested 

 Pursuant to Rule 12-I(f), the CEI Defendants respectfully request that the Court hold a 

hearing on this Motion. 
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In support of their Motion To Dismiss pursuant to Rule 12(b)(6), Defendants Competitive 

Enterprise Institute (“CEI”) and Rand Simberg (collectively “CEI Defendants”) respectfully submit 

this Memorandum of Points and Authorities: 

INTRODUCTION 

Plaintiff Michael Mann, a climate scientist and activist for limits on greenhouse gas 

emissions, has filed this defamation lawsuit in an attempt to retaliate against his persistent critic, 

CEI, and its adjunct scholar Mr. Simberg for their criticism of his research and opposition to his 

political goals.  The CEI Defendants are concurrently filing a Special Motion to Dismiss Pursuant to 

the D.C. Anti-SLAPP Act of 2010, D.C. Code § 16-5502(a), that addresses Mann’s improper 

attempts to engage the legal process to silence his critics.   

As set forth in the Special Motion to Dismiss, the CEI Defendants believe that Mann’s 

research is biased and unreliable, and Mr. Simberg’s blog post (the “Blog Post”) said so, citing 

analyses critical of Mann’s statistical techniques and contradicting his “hockey stick” findings.  They 

also believe that Penn State’s investigation into Mann’s research following the disclosure of emails 

suggesting research flaws and methodological overreaching by Mann was woefully inadequate, and 

the Blog Post said so, analogizing it to another instance in which the same university chose to bury 

its head in the sand rather than investigate potentially damaging truths—the Sandusky affair.   

Given the language, context in the global warming debate, and lack of verifiability of the 

statements (i.e., whether a statement is even capable of being proven true or false), the portions of 

the Blog Post that Mann challenges are protected expressions of opinion and hyperbole, not 

assertions of fact—something that any reasonable reader would instantly recognize.  For that reason 

and others, Mann cannot succeed on his claims, and the Special Motion to Dismiss should be 

granted.  And because Mann’s claims fail as a matter of law, dismissal under Rule 12(b)(6) is also 

proper. 
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Even if the challenged statements are found to be actionable—which they are not—Mann’s 

claims should still be dismissed due to his failure to allege facts to support a finding by clear and 

convincing evidence that the CEI Defendants acted with actual malice, an essential element of every 

claim.  “Our profound national commitment to the free exchange of ideas, as enshrined in the First 

Amendment, demands that the law of libel carve out an area of ‘breathing space’ so that protected 

speech is not discouraged,” and the rule that libel plaintiffs must plausibly plead actual malice further 

implements that requirement.  Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 686 

(1989) (citing, inter alia, New York Times Co. v. Sullivan, 376 U.S. 254 (1964)).  Yet Mann offers only 

legal conclusions—the CEI Defendants acted “maliciously,” they wrote “with actual malice,” etc.—

bereft of any supporting allegations of fact showing that they knew their statements to be false or 

entertained serious doubt as to their truth.  Id. at 667.  At the same time, he concedes that the CEI 

Defendants reviewed the inquiries into Mann’s own conduct, which is far more investigation than 

the law requires to defeat any claim of actual malice.  Mann has therefore not set forth “sufficient 

factual matter . . . to state a claim for relief that is plausible on its face,” Ashcroft v. Iqbal, 556 U.S. 

662, at 678 (2009); see also Potomac Development Corp. v. District of Columbia, 28 A.3d 531, 544 (D.C. 

2011) (adopting Iqbal standard), and thus failed to state any viable claim against the CEI Defendants.   

 Accordingly, yhe CEI Defendants respectfully request that the Court grant their Special 

Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act, filed concurrently with this Motion, and 

for the reasons stated below, also grant this Motion to Dismiss pursuant to Rule 12(b)(6).  
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SUPPLEMENTAL FACTUAL BACKGROUND 

 A complete recitation of the background facts relevant to this case is set forth in the 

concurrently filed Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act.  For the 

convenience of the Court and the Parties, the CEI Defendants will not repeat those facts in this 

Motion, but rather hereby respectfully incorporate them by reference.   

 In addition, the following factual allegations in the Complaint regarding whether the CEI 

Defendants acted with “actual malice” are relevant to the arguments raised in this Motion: 

 “Recognizing that they cannot contest the science behind Dr. Mann’s work, the defendants, 
contrary to known and clear fact, and intending to impose vicious injury, have nevertheless 
maliciously accused him of academic fraud . . . .” Compl. ¶4.   

 “[D]efendants’ have also maliciously attacked Dr. Mann’s personal reputation with the 
knowingly false comparison to a child molester.”  Compl. ¶4.   

 “The defendants’ statements against Dr. Mann are false, malicious, and defamatory per se.”  
Compl. ¶6.   

 “All of the above investigations found that there was no evidence of any fraud, data 
falsification, statistical manipulation, or misconduct . . . .  All were read by the Defendants.”  
Compl. ¶24.   

 “Dr. Mann advised NRI and CEI that their allegations of misconduct and data manipulation 
were false and were clearly made with the knowledge that they were false.”  Compl. ¶31.   

 “Defendants knew or should have known the statements were false when made.”  Compl. 
¶38. 

 “Defendants made the aforementioned statements with actual malice and wrongful and 
willful intent to injure Dr. Mann.” Compl. ¶39.   

 The statements “were made by the defendants with actual malice and either with knowledge 
of their falsity or in reckless disregard of the truth or falsity of the statements.”  Compl. ¶44.  

 “[D]efendants acted intentionally, maliciously, willfully and with the intent to injure Dr. 
Mann . . . .”  Compl. ¶46.   

 “CEI and Simberg knew or should have known the statements were false when made.”  
Compl. ¶51. 
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 “CEI and Simberg made the aforementioned statements with actual malice and wrongful 
and willful intent to injure Dr. Mann.” Compl. ¶52.   

 The statements “were made by CEI and Simberg with actual malice and either with 
knowledge of their falsity or in reckless disregard of the truth or falsity of the statements.”  
Compl. ¶57.  

 “CEI and Simberg acted intentionally, maliciously, willfully and with the intent to injure Dr. 
Mann . . . .”  Compl. ¶58.   

 “CEI knew or should have known the statement [that Mann’s research is ‘intellectually 
bogus’] was false when made.”  Compl. ¶87. 

 “CEI made the aforementioned statement with actual malice and wrongful and willful intent 
to injure Dr. Mann.” Compl. ¶88.  

 The statement “was made with actual malice, and either with knowledge of its falsity or in 
reckless disregard of the truth or falsity of the statement.”  Compl. ¶93.  

 “CEI acted intentionally, maliciously, willfully and with the intent to injure Dr. Mann . . . .”  
Compl. ¶94.   

 “[T]he actions of defendants were made intentionally, maliciously, willfully and with the 
intent to injure Dr. Mann . . . .” Compl. ¶101.   

These allegations provide the Complaint’s only support for a finding of actual malice. 

SUMMARY OF THE ARGUMENT 

 I. For the reasons explained in the CEI Defendants’ Special Motion to Dismiss 

Pursuant to the D.C. Anti-SLAPP Act, the challenged statements are plainly constitutionally 

protected expressions of pure opinion and hyperbole, as well as protected “fair comment” under 

D.C. law, and not actionable assertions of fact.  Accordingly, Mann’s claims regarding those 

statements fail as a matter of law. 

 II. Mann’s Complaint fails to state a claim against the CEI defendants because its 

assertion that they acted with actual malice—an essential element of all his claims—is unsupported 

by any allegations of fact and is therefore not plausible.  The Complaint’s liberal use of the terms 

“malice” and “malicious” cannot overcome its failure to allege facts showing that the CEI 
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Defendants knew the statements at issue to be false or acted with reckless disregard as to their 

veracity.  To the contrary, the Complaint specifically alleges that the Defendants reviewed the factual 

materials on which they commented in the challenged statements, and that is more than sufficient to 

defeat any claim of actual malice, as a matter of law.  Accordingly, Mann’s claims should be 

dismissed. 

ARGUMENT 

I. For the Reasons Set Forth in the CEI Defendants’ Motion to Dismiss Pursuant to the 
D.C. Anti-SLAPP Act, Mann Fails To State a Claim Because the Challenged 
Statements Are Pure Opinion, Hyperbole, and Fair Comment 

As shown in the concurrently filed Special Motion to Dismiss Pursuant to the D.C. Anti-

SLAPP Act, Professor Mann fails to state a claim because none of the challenged statements contain 

provably false statements of fact and each is (a) a constitutionally protected expression of opinion, 

(b) constitutionally protected rhetorical hyperbole, and (c) a non-actionable fair comment on facts 

that are available to the public.  The CEI Defendants hereby respectfully incorporate §  II of the 

Argument of their Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act herein.   

II. Mann Fails To State a Claim Because He Does Not Plausibly Allege that the CEI 
Defendants Acted with Actual Malice 

A. Mann Is Required To Set Forth A Plausible Factual Basis for Each of the 
Elements of His Claims 

For his claims to survive a motion to dismiss, Mann is required to “plead factual content” 

that plausibly suggests “the defendant is liable for the misconduct alleged.”  Bertram v. WFI Stadium, 

Inc., 41 A.3d 1239, 1243 (D.C. 2012) (citation omitted); see also Harnett v. Washington Harbour 

Condominium Unit Owners’ Ass’n, 54 A.3d 1165, 1171 (D.C. 2012).   

The D.C. Court of Appeals has held that the same standard prevailing in the federal district 

courts following the Supreme Court’s decisions in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) 

and Ashcroft v. Iqbal, 556 U.S. 662 (2009), applies in this Court.  Potomac Development Corp. v. District of 
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Columbia, 28 A.3d at 544  (citing Iqbal and “interpret[ing] Superior Court Rule 8(a) to include [the 

same] plausibility standard”).  Iqbal clarified the proper standard for pleadings:   

[T]he pleading standard Rule 8 announces does not require detailed factual 
allegations, but it demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation . . . .  To survive a motion to dismiss, a complaint must 
contain sufficient factual matter, accepted as true, to state a claim to relief that is 
plausible on its face . . . .  Threadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements, do not suffice. 

556 U.S. at 678 (citations and quotation marks omitted).  Thus, “factual allegations, even though 

assumed to be true, must still be enough to raise a right to relief above the speculative level,” and 

“the Court need not accept inferences drawn by plaintiff if such inferences are unsupported by the 

facts set out in the complaint.”  Parisi v. Sinclair, 845 F.Supp.2d 215, 217-18 (D.D.C. 2012) (citations 

and quotation marks omitted).  “Nor must the court accept legal conclusions cast in the form of 

factual allegations.”  Id. 

The Iqbal Court, following the “two-pronged approach” of Twombly, began its analysis “by 

identifying the allegations in the complaint that are not entitled to the assumption of truth.” 556 U.S. 

at 679-80. Only after “reject[ing]” allegations that “are conclusory and not entitled to be assumed 

true” did the Iqbal Court “consider the factual allegations in [the] complaint to determine if they 

plausibly suggest an entitlement to relief.” Id. at 681. 

The plaintiff, Javaid Iqbal, had been detained by the federal government in the wake of 9/11 

and sued a number of federal government officials for unconstitutionally discriminatory conditions 

of confinement on the basis of his race, religion, and national origin.  Id. at 666.  To prevail against 

particular defendants, Iqbal was required to show that they had purposefully implemented a policy of 

subjecting certain detainees to harsher conditions of confinement.  Id. at 677 (quotation marks 

omitted).  His complaint alleged all the elements of the claim: it stated that the defendants “‘knew of, 

condoned, and willfully and maliciously agreed to subject’ [Iqbal] to harsh conditions of 

confinement ‘as a matter of policy, solely on account of [his] religion, race, and/or national origin 
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and for no legitimate penological interest.’” Id. at 680 (quoting Iqbal’s complaint).  The Supreme 

Court, however, dismissed these allegations as “bare assertions” that “amount to nothing more than 

a formulaic recitation of the elements of a constitutional discrimination claim.”  Id. at 681(quotation 

marks omitted).  Stripped of these conclusory allegations, the Court concluded that Iqbal’s 

complaint lacked any allegations that, if proven true, would establish the officials’ intent and 

therefore Iqbal’s entitlement to relief.  Accordingly, it dismissed his complaint. 

B. Mann Fails To Allege that the CEI Defendants Acted with Actual Malice 

Mann’s libel and intentional infliction of emotional distress claims against the CEI 

Defendants should be dismissed because he does not plausibly allege that the CEI Defendants’ 

statements were made with actual malice.   

 1. Actual Malice Is a Required Element of All of Mann’s Claims 

“To prevail in a defamation suit, Plaintiff must prove that the statements complained of are 

i) defamatory; ii) capable of being proven true or false; iii) ‘of and concerning’ the Plaintiff; iv) false; 

and v) made with the requisite degree of intent or fault.”  Coles v. Wash. Free Weekly, Inc., 881 F. Supp. 

26, 30 (D.D.C. 1995).  Because Mann is a public figure1 and the challenged statements relate to 

matters of public concern2, he must prove that the CEI Defendants acted with “actual malice,” that 

                                                 

1 See, e.g., Michael E. Mann, The Hockey Stick and the Climate Wars 253 (2012) (“I became a public 
figure . . . .”). 
2 Indeed, global warming is an issue of such intense public interest that other courts have offered it 
as a paradigmatic example of a matter of public concern.  E.g., United States v. Strandlof, 667 F.3d 
1146, 1156 (10th Cir. 2012) (rejecting argument that upholding Stolen Valor Act against First 
Amendment challenge would lead down slippery slope allowing legislatures to criminalize, inter alia, 
“climate change criticism”), vacated on other grounds, 684 F.3d 962 (10th Cir. 2012); One World One 
Family Now v. City of Key West, 852 F. Supp. 1005, 1007 (S.D. Fl. 1994) (enjoining application of 
municipal regulation that would have prevented nonprofit from selling t-shirts bearing messages 
relating to global warming and other issues). 
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is, “with knowledge” that the statements were false or that they “entertained serious doubts as to the 

truth” of their publication.  New York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964); St. Amant v. 

Thompson, 390 U.S. 727, 731 (1968); see also Curtis Publ’g Co. v. Butts, 388 U.S. 130, 155 (1967) 

(standard applies to public figure).  And he must do so not by the preponderance-of-the-evidence 

standard that typically prevails in civil suits, but with “clear and convincing evidence,” a requirement 

that exists specifically to provide “‘an extremely powerful antidote to the inducement to media self-

censorship of the common-law rule of strict liability for libel and slander.’”  Tavoulareas v. Piro, 260 

U.S. App. D.C. 39, 53, 817 F.2d 762, 776 (D.C. Cir. 1987) (quoting Gertz v. Robert Welch, Inc., 418 

U.S. 323, 342 (1974)).  Accordingly, Mann has the burden of pleading specific facts showing that the 

CEI Defendants acted with actual malice in publishing the allegedly defamatory statements.  

The same requirements apply equally to Mann’s claim for intentional infliction of emotional 

distress.  “[P]ublic figures and public officials may not recover for the tort of intentional infliction of 

emotional distress by reason of publications . . . without showing in addition that the publication 

contains a false statement of fact which was made with ‘actual malice,’ i.e., with knowledge that the 

statement was false or with reckless disregard as to whether or not it was true.”  Hustler Magazine, Inc. 

v. Falwell, 485 U.S. 46, 56 (1988).   

Finally, “[a]ctual malice under the New York Times standard should not be confused with the 

concept of malice as an evil intent or a motive arising from spite or ill will.”  Masson v. New Yorker 

Magazine, Inc., 501 U.S. 496, 510 (1991).  The two are not at all the same:  

Actual malice, in the constitutional sense, differs dramatically from the pre-New York 
Times concept.  The traditional common law definition of malice equated it with bad 
or corrupt motive, spite, ill will, general hostility, intention to injure, or hatred.  
However, publication with these motives alone does not satisfy the New York Times 
standard, and actual malice can never be inferred from the mere presence of such 
factors. 

Nader v. de Toledano, 408 A.2d 31, 40 (D.C. 1979); see also Harte-Hanks Communications, Inc. v. 

Connaughton, 491 U.S. at 667 (“[T]he actual malice standard is not satisfied merely through a showing 
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of ill will or “malice” in the ordinary sense of the term.”)  Instead, the actual malice standard 

requires the plaintiff to show that “the defendant must have made the false publication with a high 

degree of awareness of probable falsity, or must have entertained serious doubts as to the truth of 

his publication.”  Id. (quotation marks and citations omitted).  Anything less falls short. 

2. Mann Fails To Plead Facts that Would Establish that the CEI Defendants 
Acted With Actual Malice 

Mann’s Complaint fails to allege any facts that would establish actual malice on the part of 

the CEI Defendants.  Because it does no more than “tender[] ‘naked assertions’ devoid of ‘further 

factual enhancement,’” it is insufficient to state a claim against the CEI Defendants. Iqbal, 556 U.S. 

at 678 (quoting Twombly, 550 U.S. at 557).  

Courts in post-Iqbal defamation cases have made clear that boilerplate assertions of actual 

malice are insufficient to withstand a motion to dismiss.  In Parisi v. Sinclair, 845 F. Supp. 2d at 218-

19, for example, the U.S. District Court for the District of Columbia dismissed libel and other claims 

against a book author, explaining— 

In their complaint, plaintiffs merely allege in a conclusory fashion that the 
“defamatory statements were made and published by defendants with knowledge of 
their falsity or with reckless disregard for their truth.” Compl. ¶¶ 45, 58. The 
complaint contains no factual allegations, other than the plaintiffs’ own assertions 
that the statements were false, see id. ¶ 44, suggesting that Sinclair either fabricated 
the story, that the story was so improbable that only a reckless person would have 
circulated the story, or that he acted wholly on an unverified anonymous telephone 
call.  Indeed, . . .  the cited passages of the book state that he took steps to verify the 
statements made in the phone call and relied on more than just the call itself. 

Id. (citation omitted).  Because the complaint failed to “raise a right to relief above the speculative 

level,” Twombly, 550 U.S. at 555, the court dismissed the claims. 

 Similarly, in Schatz v. Republican State Leadership Comm., 669 F.3d 50, 56 (1st Cir. 2012), the 

U.S. Court of Appeals for the First Circuit affirmed dismissal of a defamation case where the 

complaint used only “actual-malice buzzwords,” such as “that the RSLC had ‘knowledge’ that its 

statements were ‘false’ or had ‘serious doubts’ about their truth and a ‘reckless disregard’ for whether 
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they were false.”  These were “merely legal conclusions, which must be backed by well-pled facts,” 

and are not facts in themselves.  Id.  The court in Mayfield v. NASCAR, Inc., 674 F.3d 369, 377-78 

(4th Cir. 2012), applied just about the same logic, affirming dismissal of a libel claim because the 

plaintiffs’ bald assertion that the challenged “statements ‘were known by [the defendants] to be false 

at the time they were made, were malicious or were made with reckless disregard as to their veracity’ 

is entirely insufficient.”  See also Hanks v. Wavy Broad., LLC, No. 2:11CV439, 2012 WL 405065, at 

*12 (E.D. Va. Feb. 8, 2012) (similar). 

Mann’s Complaint is entirely insufficient, in identical fashion.  It asserts actual malice, but it 

does so in the most conclusory manner possible.  To begin with, every single allegation regarding 

malice but for two is plainly conclusory.  The Complaint is replete with allegations that the 

Defendants “knew or should have known the statements were false when made.”  See Compl. ¶¶ 38, 

51, 87.  No less than six paragraphs make the bare assertion that the statements were made “with 

actual malice.”  See Compl. ¶¶ 39, 44, 52, 57, 88, 93.  Three of those add the rote recitation of the 

standard for malice, i.e., that the statements were made “either with knowledge of their falsity or in 

reckless disregard of the truth or falsity of the statements.”  See Compl. ¶¶ 44, 57, 93.  These 

allegations, individually and collectively, fail to plead any “factual content” that plausibly suggests 

that the CEI Defendants acted with actual malice.  See Bertram, 41 A.3d at 1243; Harnett, 54 A.3d at 

1171.  To the contrary, as in Iqbal, Parisi, Schatz, and Mayfield, they simply parrot back the legal 

standard, asserting that the Defendants acted with malice.  The Court should not accept “legal 

conclusions cast in the form of factual allegations.” Parisi, 845 F. Supp. 2d at 218 (quoting Kowal, 16 

F.3d at 1276).   

Mann’s Complaint contains several allegations that, in addition to being conclusory, suggest 

or imply that the CEI Defendants acted with the intent to injure him. See Compl. ¶¶ 4, 6, 46, 58, 94, 

101.  The CEI Defendants did not, but such allegations are, in any case, entirely irrelevant to the 
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“actual malice” inquiry.  See supra § II.B.1.  And that the Blog Post’s analogy between Mann and Jerry 

Sandusky may not be to every person’s taste—the concern that led CEI to remove it3—does not 

prove actual malice, either.  Hustler Magazine, 485 U.S. at 50 (declining “to deny First Amendment 

protection to speech that is patently offensive and is intended to inflict emotional injury”). 

 After Iqbal and Twombly’s first step of discarding conclusory allegations, the Court is left with 

two allegations,  neither of which supports Mann’s claim that the CEI Defendants’ acted with actual 

malice.  The first alleges that “[d]efendants have also maliciously attacked Dr. Mann’s personal 

reputation with the knowingly false comparison to a child molester.”  Compl. ¶4.  Again, this 

allegation seems to confuse “malice,” as used in common parlance, with “actual malice,” the 

constitutional standard set forth in New York Times and its progeny.  Regardless, the portion of the 

Blog Post to which Mann refers actually did not state or imply that Mann was a child molester.  To 

the contrary, it states that he is not: “Mann could be said to be the Jerry Sandusky of climate science, 

except for instead of molesting children, he has molested and tortured data in the service of politicized 

science . . . .”  Compl. ¶26 (emphasis added).  This statement is a metaphor, a figure of speech used 

not to denote factual equivalence but only some kind of “likeness or analogy” that must be inferred 

from context.  Parks v. LaFace Records, 329 F.3d 437, 454 (6th Cir. 2003) (quoting Webster's Third New 

International Dictionary 1420 (Phillip Babcock Gove, ed. 1976)).  A metaphor, of course, cannot be 

“knowingly false,” only apt or inapt, and so cannot make Mann’s allegation of actual malice 

plausible.  Cf. Williams v. Town of Greenburgh, 535 F.3d 71, 77 (2d Cir. 2008) (comparisons are 

protected opinion, not actionable assertions of fact).   
                                                 

3 Shortly after Simberg published the Blog Post, and well prior to any complaint or demand by 
Mann, CEI removed the sentence referring to Sandusky on the ground that its tone was 
“inappropriate” for the OpenMarket site.  Compl. ¶27. 
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The second is Mann’s allegation that certain “investigations found that there was no 

evidence of any fraud, data falsification, statistical manipulation, or misconduct” and that “[a]ll [of 

the investigation reports] were read by the Defendants.”  Compl ¶24.  The assertion that the CEI 

Defendants read each of the nine separate reports mentioned, Compl. ¶21, is plainly conclusory.  So 

too is the assertion that those reports’ contents contradict any of the challenged statements made by 

the CEI Defendants.  Compl. ¶¶24-25.  Indeed, the Complaint fails to quote a single word or cite a 

single page from seven of those reports, and the brief excerpts of two that it does set forth do not 

actually contradict any of the CEI Defendants’ challenged statements.  Compare Compl. ¶¶22-23 with 

Compl. ¶26.  As a result, this allegation amounts to no more than a conclusory assertion that a 

statement was made “with knowledge that it was false.”  If accepted as sufficient to state a plausible 

claim, this kind of allegation would nullify at the motion-to-dismiss stage the protection of the actual 

malice requirement, which exists specifically to provide “breathing space” so that protected speech 

is not discouraged.  Harte-Hanks Communications, Inc., 491 U.S. at 685-86.  But under Iqbal and 

Twombly, a libel plaintiff must do more than simply state that the defendant was surely familiar with 

some book or article that contradicts the allegedly defamatory statement. 

Beyond that, this allegation actually does not support any claim that the CEI Defendants 

knew the challenged statements to be false.  Mann contends that the challenged statements were 

tantamount to accusations of fraud, e.g., Compl. ¶35, but he does not allege that the investigations 

found him innocent of fraud, only that they “found that there was no evidence” of it, Compl. ¶24—

a point that the Blog Post expressly reports as to the Penn State and NSF investigations.  

Accordingly, even taking as true Mann’s characterization of the investigations’ findings and 

accepting Mann’s implausible interpretation of the challenged statements, there is no conflict 

between them and therefore no awareness of probable falsity.   
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And even that fails to account for the CEI Defendants’ strong criticisms of the 

investigations of Mann’s research, which the Blog Post describes as a “cover up and whitewash,” 

such that the CEI Defendants lacked the required “state of mind” for the challenged statements to 

be “knowingly false.”  See New York Times, 367 U.S. at 286-87 (no actual malice based on knowledge 

of falsity where newspaper had a “reasonable doubt” as to falsity).  Just because an investigatory 

panel says that something is so—even if that panel is convened by the government or a public 

university—does not mean that private citizens have to accept it as the Gospel.  Instead, there 

cannot be liability unless there is “sufficient evidence to permit the conclusion that the defendant in 

fact entertained serious doubts as to the truth” of their publication.  St. Amant v. Thompson, 390 U.S. 

at 731.  Given the CEI Defendants’ strong views on inadequacy of the Penn State and NSF 

investigations, Mann’s allegation that they read those reports does not suggest that they entertained 

any subjective doubt as to their criticism of Mann and his research that could be proven by the 

daunting test of clear and convincing evidence.   

Indeed, the reports themselves defeat any allegation that the CEI Defendants acted with 

actual malice.  In Pape, the Supreme Court rejected a libel challenge to a reporter’s description of 

police brutality discussed in a Civil Rights Commission report where the reporter declined to 

mention that the report had only repeated the allegations of a legal complaint.  Time, Inc. v. Pape, 401 

U.S. 279, 290 (1971).  Because the context of the Commission report, taken as a whole, suggested 

that the brutality had occurred as described, “omission of the word ‘alleged’ amounted to the 

adoption of one of a number of possible rational interpretations of a document that bristled with 

ambiguities,” such that adopting one of those interpretations over others precluded any finding of 

actual malice.  Id.  Here, too, the reports at issue “bristled with ambiguities” regarding Mann’s 

research.  For example, the National Science Foundation’s investigation, which Mann specifically 

cites as contradicting the challenged statements, Compl. ¶9, states that the Climategate emails 
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“contained language that reasonably caused individuals, not party to the communications, to suspect 

some impropriety on the part of the authors,” including Mann, and expressly raised “concerns . . . 

about the quality of the statistical analysis techniques that were used in [Mann’s] research.”4  In this 

way, the NSF report provides support for the CEI Defendant’s criticisms of Mann and his research, 

precluding any finding of actual malice. 

Moreover, substantial investigation, such as Mann concedes the CEI Defendants undertook 

in reading various investigatory reports, Compl. ¶24, is far more than the law requires.  See Harte-

Hanks Communications, Inc. v. Connaughton, 491 U.S. at 688 (explaining that “failure to investigate 

before publishing, even when a reasonably prudent person would have done so, is not sufficient to 

establish reckless disregard.”).  And as in Parisi, Mann’s Complaint reflects that the CEI Defendants 

undertook additional research to support and verify their claims.  Parisi, 845 F.Supp.2d at 217-18 

(“[T]he cited passages of the book state that he [the defendant] took steps to verify the statements 

made in the phone call and relied on more than just the call itself.”).  This is evident in the Blog 

Post’s hyperlinks to background materials, including the Penn State report and detailed coverage of 

the NSF report, as well as to materials critical of Mann’s assumptions, methodology, and 

conclusions.  Such diligence defeats a claim of actual malice.  See, e.g., Cobb v. Time, 278 F.3d 629, 640 

(2002) (no actual malice where magazine attempted to corroborate story that proved to be false). 

Once Mann’s Complaint is stripped of conclusory recitations of fault, as required by Iqbal 

and Twombly, the skeletal framework that remains does not support his assertion that there is clear 

                                                 

4 Office of the Inspector General, National Science Foundation, Closeout Memorandum, Case No. 
A09120086 (Aug. 15, 2011), at 2-3, Ex. 1.  Because this report is referenced in the Complaint, 
Compl. ¶¶21, 23, 25, the Court may consider it at this stage.  Drake v. McNair, 993 A.2d 607, 616 
(D.C. 2010). 
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and convincing evidence that the CEI Defendants acted with actual malice, as required by New York 

Times Co. v. Sullivan and its progeny.  Accordingly, Mann has failed to “plausibly suggest an 

entitlement relief,” Iqbal, 556 U.S. at 681, and his claims against the CEI Defendants should be 

dismissed.   

CONCLUSION 

 As explained in the CEI Defendants’ Special Motion to Dismiss Pursuant to the D.C. Anti-

SLAPP Act, as incorporated herein, Professor Mann’s claims challenge expressions of pure opinion 

and hyperbole that are protected under both the First Amendment and D.C. law.  Accordingly, 

those claims fail as a matter of law. 

Moreover, the Complaint fails to plead specific facts showing that the CEI Defendants acted 

with actual malice in publishing the challenged statements, an essential element of every claim.  Its 

allegations in support of actual malice are entirely conclusory and do not show that the CEI 

Defendants knew their statements to be false or entertained serious doubt as to their truth.  Indeed, 

the Complaint concedes that the CEI Defendants undertook greater investigation than the First 

Amendment requires, and it references official reports (also cited in the Blog Post) that support the 

challenged statements.  These things defeat any claim of actual malice.  

For the foregoing reasons, the CEI Defendants respectfully request that the Court dismiss 

the Complaint’s claims against Defendants Competitive Enterprise Institute and Rand Simberg with 

prejudice.5   

 
                                                 

5 Pursuant to Rule 54(d)(2)(B), prevailing defendants also are entitled to move for an award of “the 
costs of litigation, including reasonable attorney fees,” within fourteen days after the entry of 
judgment.  The CEI Defendants hereby reserve their right to seek such an award. 
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Dated: December 14, 2012  Respectfully submitted, 

     By:   /s/ David B. Rivkin, Jr.   

David B. Rivkin, Jr. (D.C. Bar No. 394446) 
Bruce D. Brown (D.C. Bar No.457317) 
Mark I. Bailen (D.C. Bar No. 459623) 
Andrew M. Grossman (D.C. Bar No. 985166) 
BakerHostetler LLP 
Washington Square, Suite 1100 
1050 Connecticut Avenue, NW 
Washington, DC 20036 
Tel: (202) 861-1500 
Facsimile: (202) 861-1783 
drivkin@bakerlaw.com  
bbrown@bakerlaw.com 
mbailen@bakerlaw.com 
agrossman@bakerlaw.com 
 
Counsel for Defendants Competitive Enterprise Institute and 
Rand Simberg 
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RAND SIMBERG’S MOTION TO DISMISS PURSUANT TO RULE 12(b)(6)  

Pursuant to Rule 43(e), Superior Court Rules of Civil Procedure, I, Andrew M. Grossman, 

declare as follows: 

1. I am counsel in this matter for Defendants Competitive Enterprise Institute and 

Rand Simberg (“the CEI Defendants”).  I submit this Declaration in Support of the CEI 

Defendants’ Special Motion to Dismiss Pursuant to Rule 12(b)(6) (“Motion”).  I have personal 

knowledge of the facts stated herein, and if called as a witness, I could and would competently 

testify thereto.   

2. Exhibit 1 attached to the Motion is a true and correct copy of the National Science 

Foundation Inspector General’s Closeout Memorandum of its review of Penn State’s investigation 

of the Plaintiff’s conduct and of its investigation of the Plaintiff’s conduct. 

I declare under penalty of perjury that the foregoing is true and correct. 
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Executed this 14th day of December, 2012, in Washington, D.C. 

       /s/  Andrew M. Grossman   
Andrew M. Grossman 
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Case Number: A09120086 

University Inquiry 

NATIONAL SCIENCE FOUNDATION 
OFFICE OF INSPECTOR GENERAL 

OFFICE OF INVESTIGATIONS 

CLOSEOUT MEMORANDUM 

Page 1 of5 

Our office was- notified by a University that it had initiated an inquiry into allegations regarding research 
integrity, including allegations of research misconduct. The allegations included: 

1. Falsifying research data 
2. Concealing, deleting or otherwise destroying emails, information or data 
3. Misusing privileged information 
4. Seriously deviating from accepted practices for proposing, conducting or reporting research 

and other scholarly activities. 

We note that the University never received any formal allegations; rather, the University developed 
these allegations internally based on publically released documents. Consistent with our Research 
Misconduct Regulation (45 CFR §689), we referred an inquiry to the University. 

Upon completion of the inquiry, the University provided us with its Inquiry Report which concluded there 
was no substance to the first three allegations listed above; however, the Inquiry Report did find 
sufficient concern regarding the fourth allegation listed above to recommend an investigation of that 
matter. Consistent with the NSF Research Misconduct Regulation, the University notified us that it was 
moving to investigation regarding the fourth allegation. In accordance with the NSF Research 
Misconduct Regulation, we referred an investigation to the University. 

University Investigation 

The University conducted its investigation and provided us with a copy of its Investigation Report. In 
accordance with the NSF Research Misconduct Regulation, we reviewed it along with the Inquiry 
Report and found that it did not provide'the supporting evidence and documentation necessary for O'IG 
to concur with the University's conclusions. We wrote to the University, requesting an extensive 
amount of documentation related to its investigation, including copies of all documentation the 
committees used in their assessments, copies of all interview transcripts, and specific transcripts or 
memorandums about certain conversations to which the report referred. We also asked the University 
to address several questions including: 

1. How the inquiry committee determined that there was no substance to the first three 
allegations, 

2. How both committees selected the individuals they interviewed, 
3. How the investigation committee verified certain statements by the Subject and other 

individuals interviewed, 
4. Evidence used by both committees to determine accepted practices, and 
5. How the investigation committee reconciled differing viewpoints expressed by interviewees 

regarding data sharing expectations. 

The University responded by providing us with the documentation we requested and with responses to 

NSF OIG Form 2 (11102) 
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our questions. 

OIG Review 

NATIONAL SCIENCE FOUNDATION 
OFFICE OF INSPECTOR GENERAL 

OFFICE OF INVESTIGATIONS 

CLOSEOUT MEMORANDUM 

Page 2 of5 

We fully examined both the University Inquiry and Investigation Reports. Although the Inquiry Report 
dismissed three of the four allegations, we examined each de novo under the NSF Research 
Misconduct Regulation. That regulation, consistent with the policy of the Office of Science and 
Technology Polici, defines research misconduct as plagiarism, fabrication, and falsification (45 CFR § 
689.1 ). 

Based on our review of both University reports and all material we received and reviewed on the matter, 
we were satisfied that the University adequately addressed its Allegations 3 and 4 (misusing privileged 
information and serious deviation from accepted practices) identified in the Inquiry Report. We also 
determined that these allegations were not issues covered under our Research Misconduct Regulation. 

We next considered the University's second Allegation, related to the emails. We reviewed the emails 
and concluded that nothing contained in them evidenced research misconduct within the definition in 
the NSF Research Misconduct Regulation. The University had been provided an extensive volume of 
emails from the Subject and determined that emails had not been deleted. We found no basis to 
conclude that the emails were evidence of research misconduct orthat they pointed to such evidence. 
We concluded that the University adequately addressed its second Allegation. 

Regarding the University's first Allegation (data falsification), however, we concluded thatthe University 
did not adequately review the allegation in either its inquiry or investigation processes. In particular, we 
were concerned that the University did not interview any of the experts critical of the Subject's research 
to determine if they had any information that mighfsupport the allegation. Therefore, we initiated our 
own investigation under the NSF Research Misconduct Regulation. Pursuant to that regulation, we did 
not limit our review to an allegation of data falsification. Rather, we examined the evidence in relation to 
the definition of research misconduct under the NSF Research Misconduct Regulation. 

OIG Investigation 

As a part of our investigation, we again fully reviewed all the reports and documentation the University 
provided to us, as well as a substantial amount of publically available documentation concerning both 
the Subject's research and parallel research conducted by his collaborators and other scientists in that 
particular field of research. As noted above, no specific allegation or evidence of data fabrication or 
falsification was made to the University; rather, the University developed its allegation of data 
falsification based on a reading of publicly released emails, many of which contained language that 

1 Federal Register: December 6,2000 (Volume 65, Number 235), Page 76260-76264 
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reasonably caused individuals, not party to the communications, to suspect some impropriety on the 
part of the authors. 

As part of our investigation, we attempted to determine if data fabrication or falsification may have 
occurred and interviewed the subject, critics, and disciplinary experts in coming to our conclusions. As 
a result of our interviews we concluded: 

1. The subject did not directly receive NSF research funding as a Principal Investigator until late 
2001 or 2002. 

2. The Subject's data is documented and available to researchers. 
3. There are several concerns raised about the quality of the statistical analysis techniques that 

were used in the Subject's research. 
4. There is no specific evidence that the Subject falsified or fabricated any data and no evidence 

that his actions amounted to research misconduct. 
5. There was concern about how extensively the Subject's research had influenced the debate in 

the overall research field. 

Analysis and Conclusion 

To recommend a finding of research misconduct, the preponderance of the evidence must show that 
with culpable intent the Subject committed an act that meets the definition of research misconduct (in 
this case, data fabrication or data falsification). 

The research in question was originally completed over 10 years ago. Although the Subject's data is 
still available and still the focus of significant critical examination, no direct evidence has been 
presented that indicates the Subject fabricated the raw data he used for his research or falsified his 
results. Much of the current debate focuses on the viability of the statistical procedures he eniployed, 
the statistics used to confirm the accuracy of the results, and the degree to which one specific set of 
data impacts the statistical results. These concerns are all appropriate for scientific debate and to 
assist the research community in directing future research efforts to improve understanding in this field 
of research. Such scientific debate is ongoing but does not, in itself, constitute evidence of research 
misconduct. 

Lacking any direct evidence of research misconduct, as defined under the NSF Research Misconduct 
Regulation, we are closing this investigation with no further action. 

Other matters raised 

During the course of our investigation we considered issues possibly raised by "compliance with, or 
violations of, OMS administrative procedures, 2 C.F.R. Part 215 (OMS Circular A-11 0), in particular 2 
C.F.R. §215.36; Freedom of Information Act, 5 U.S.C. §552 (NSF Regulation, 45 C.F.R. Part612); NSF 
guidelines implementing OMS information quality guidelines (515 Guidelines); Federal False Claims 
Act, 18 U.S.C. §287, and 31 U.S.C. §§3729-33; and Federal False Statements Act, 18 U.S.C. §1 001." 
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Concerning the Freedom of Information Act (FOIA) and 2 C.F.R. Part 215.36, we note that 2 C.F.R. 
Part 215.36, requires that federal awardees make their research data available to the awarding agency 
so that the data can be processed for potential disclosure in response to a FOIA request made for such 
data. This provision applies explicitly to data that has been used to develop agency action that has the 
force and effect of law. Under NSF's organic statute (42 U.S.C. §1861 et seq.), the Foundation's 
primary mission is to "initiate and support basic scientific research and programs to strengthen scientific 
research potential and science education at all levels .... " The agency has no regulatory or rule
making function or authority; no NSF-funded research at issue has been used in developing NSF action 
that has the force and effect of law. Thus, the FOIA and 2 C.F.R. Part 215.36 are not implicated in our 
investigation. 

Concerning NSF guidelines implementing OMB information quality guidelines (515 Guidelines), we 
note that OMB has determined that the guidelines do not apply to federally funded grantees who 
publish their research findings in the same manner as their academic colleagues unless the agency 
represents the information as, or uses the information in support or, an official position of the agency.2 
Thus, the "515 Guidelines" are not implicated in our investigation. Similarly, NSF's corresponding 
guidelines,3 specifically state: 

Research data, findings, reports and other materials published or otherwise 
distributed by employees or by agency contractors or grantees that are clearly 
identified as not representing NSF views. NSF grantees are wholly responsible 
for conducting their project activities and preparing the results for publication or 
other distribution. NSF promotes data sharing by its grantees through its data 
sharing policy and by data archiving by its grantees. NSF does not create, 
endorse, or approve such data or research materials, nor does the agency 
assume responsibility for their accuracy. NSF's encouragement of data 
sharing and archiving helps to ensure that researchers and the public have 
quicker and easier access to data and research materials. Distribution of 
research in this manner is not subject to these guidelines, even if NSF retains 
ownership or other intellectual property rights because the Federal government 
paid for the research. 4 (emphasis added). 

Concerning False Claims, 18 U.S.C. §287 and 31 U.S.C. §§3729-33, and False Statements, 18 U.S.C. 
§1 001, we examined the elements of each suggested offense and have concluded that there is 
insufficient evidence of violations of any of these statutes to warrant investigation. 

Thus, we have determined that these other matters are not implicated in this investigation. 

2 67 Fed. Reg. 8452, at 8453 (2002). 
3 NSF Infonnation Quality Guidelines [NSF Guidelines], published at www.nsf.gov!policies/infoqua1.jsp 
4 NSF Guidelines at 4. 
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Finding no research misconduct or other matter raised by the various regulations and laws discussed 
above, this case is closed. 
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(PROPOSED) ORDER GRANTING DEFENDANTS COMPETITIVE ENTERPRISE 
INSTITUTE AND RAND SIMBERG’S MOTION TO DISMISS  

Before the Court is Defendants Competitive Enterprise Institute and Rand Simberg’s 

Motion to Dismiss.  Upon consideration of the Motion, and good cause having been shown, it is 

hereby 

ORDERED that the Motion is granted and all claims for relief against Defendants 

Competitive Enterprise Institute and Rand Simberg are hereby DISMISSED with prejudice and 

without leave to amend. 

SO ORDERED. 

 

DATE:  _____________________   ____________________________________ 
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DEFENDANTS COMPETITIVE ENTERPRISE INSTITUTE  
AND RAND SIMBERG’S SPECIAL MOTION TO DISMISS  

PURSUANT TO THE D.C. ANTI-SLAPP ACT 

 Pursuant to the District of Columbia Anti-SLAPP Act of 2010, D.C. Code § 16-5502(a) 

(“the D.C. Anti-SLAPP Act” or “the Act”), Defendants Competitive Enterprise Institute and Rand 

Simberg (“CEI Defendants”) respectfully move for an order dismissing the Complaint’s claims 

against them with prejudice.   

 As set forth in the accompanying memorandum, the CEI Defendants’ commentary on 

Plaintiff Michael E. Mann’s research and Penn State’s investigation of his research is protected by 

the D.C Anti-SLAPP Act because it is unquestionably an “act in furtherance of the right of 

advocacy on issues of public interest,” D.C. Code § 16-5502(a), and Mann cannot demonstrate that 

his claims are “likely to succeed on the merits,” D.C. Code § 16-5502(b).  In the event that this 

Motion is granted, the CEI Defendants reserve the right to file a motion seeking an award of the 

costs of this litigation, including attorneys’ fees, pursuant to D.C. Code § 16-5504(a).   

 WHEREFORE, the CEI Defendants respectfully request that the Court grant their Special 

Motion to Dismiss and enter judgment in their favor dismissing the Complaint’s claims against 

Defendants Competitive Enterprise Institute and Rand Simberg with prejudice. 

  



 
 

Rule 12-I(a) Certification 

 Pursuant to Rule 12-I(a), counsel for the CEI Defendants consulted with counsel for 

Plaintiff on December 12, 2012, to ascertain whether Plaintiff consents to the relief herein 

requested.  Plaintiff does not consent.   

Oral Hearing Requested 

 Pursuant to D.C. Code § 16-5502(d) and Rule 12-I(f), the CEI Defendants respectfully 

request that the Court hold an expedited hearing on this Motion, as the D.C. Anti-SLAPP Act 

requires. 
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In support of their Special Motion To Dismiss Pursuant to the D.C. Anti-SLAPP Act, D.C. 

Code § 16-5502(a), Defendants Competitive Enterprise Institute (“CEI”) and Rand Simberg 

(collectively “CEI Defendants”) respectfully submit this Memorandum of Points and Authorities: 

INTRODUCTION 

 The Plaintiff, Professor Michael Mann, has argued for years that groups and individuals who 

are skeptical of his views on man-made global warming—perhaps best illustrated in his controversial 

“hockey stick” diagrams of temperature trends—are illegitimate and should have no voice in the 

public debate over climate change.  He pointedly refers to groups and individuals who are skeptical 

of his scientific and public policy conclusions as “deniers”1—a less-than-oblique reference to 

“Holocaust deniers”—and characterizes them as perpetrators of “crime[s] against humanity.”2  In 

the months before filing this lawsuit, Mann stated repeatedly that he was engaged in a “battle” and a 

                                                 

1 See, e.g.,  Michael Mann, A Climate Scientist Fights Back, Pittsburgh City Paper (Mar. 21, 2012), 
http://www.pghcitypaper.com/pittsburgh/a-climate-scientist-fights-back/Content?oid=1504034, 
Ex. 1 (“That term [“skeptic”] has been, frankly, misappropriated by many who claim to be skeptics 
but are nothing of the sort.  [Those are] the folks that I refer to as contrarians, or if they’re denying 
mainstream science, I’ll call them ‘deniers.’ I'll call a spade a spade. They don’t like that term.”).  The 
Defendants respectfully request that this Court take judicial notice pursuant to Rule 43(e) of this and 
other factual information available in the public domain cited and described herein and attached to 
this Memorandum as Exhibits 1 through 35.  See Mody v. Center for Women's Health, P.C., 998 A.2d 
327, 336 (D.C. 2010) (taking notice of online article); Christopher v. Aguigui, 841 A.2d 310, 311 n.2 
(D.C. 2003) (discussing notice in general).  In addition, the Court may consider at this stage factual 
materials referenced in Mann’s Complaint.  Drake v. McNair, 993 A.2d 607, 616 (D.C. 2010).  These 
include Exhibits (and attachments) 6, 18, 22, 23, 24.    
 
2 See, e.g., Bill Blakemore, ‘New McCarthyism’ Described by Climate Scientist Michael Mann, ABC News 
(July 8, 2012), http://abcnews.go.com/blogs/technology/2012/07/climate-denialists-worse-than-
tobacco-ceos-lying-under-oath-says-mann/, Ex. 2; Adam Forrest, “We Need To Adapt . . . Changes 
Are Coming No Matter What,” Big Issue, Apr. 3, 2012, 
http://www.bigissue.com/features/interviews/833/we-need-adapt-changes-are-coming-no-matter-
what, Ex. 3; Paul Dechene, I Won, We Lost, Planets Magazine, July 26, 2012, Ex. 4.   
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“street fight” against these groups and persons and that he would “fight back” against them.3  But 

rather than counter speech with speech, he chose to sue, first bringing defamation claims against a 

Canadian climate scientist and think tank and now seeking to silence another policy organization, 

CEI, with which he has clashed for years over matters of climate science and policy. 

 Since filing this lawsuit, Mann has been surprisingly candid that his aim is not to redress any 

injury that may have been caused by Simberg’s post on CEI’s weblog (“the Blog Post”).4  In fact, he 

denies suffering any real injury.  Rather, his goal is to harass his ideological opponents, whom he 

believes are engaged in an underhanded conspiracy to discredit his work by disputing its merits.  He 

explained as much in a recent interview with The Atlantic: 

Atlantic: What do you hope to achieve with this lawsuit? 

Mann: Ultimately, this is about saying, “enough is enough.” For more than a decade, 
vested interests and those who work for them have been trying to discredit me in a 
cynical effort to discredit the science of climate change. They want to attack this 
iconic graph that my coauthors and I published more than a decade ago, and to go 
about it by going after me personally. I’ve developed a thick skin. But at a certain 

                                                 

3 See, e.g., Michael E. Mann, The Hockey Stick and the Climate Wars 233 (2012); Ex. 3 (“[E]ither we 
allow ourselves to be misrepresented or we fight back, and I’ve chosen to fight back.”); Suzanne 
Goldenberg, The Inside Story on Climate Scientists Under Siege, (Feb. 17, 2012, 07:28 EST), 
http://www.guardian.co.uk/environment/2012/feb/17/michael-mann-climate-war, Ex. 5 (“[T]he 
scientific community is in a street fight with climate change deniers and they are not playing by the 
rules of engagement of science. The scientific community needed some time to wake up to that.”); 
id. (“I think you are now going to see the scientific community almost uniformly fighting back 
against this assault on science . . . .  [M]y fellow scientists and I are very ready to engage in this 
battle.”) 
4 Rand Simberg, The Other Scandal in Unhappy Valley, CEI Openmarket.org (July 13, 2012), 
http://www.openmarket.org/2012/07/13/the-other-scandal-in-unhappy-valley/, Compl., att. A.  
Exhibit 6 is a copy of the text of the Blog Post, with hyperlinked documents included as 
attachments and one sentence that is challenged by Mann restored.  See Compl. ¶27; infra n.69. 
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point, I think you have a responsibility to your fellow scientists, to the scientific 
community, to stand up against these sorts of dishonest assaults.5 

Mann has been even more candid on his Facebook page (which is open to the public), describing 

this lawsuit as part of a “larger battle . . . to fight back against the attacks” by “groups seeking to 

discredit the case for concern over climate change,” and expressing his hope that such groups will be 

“silenced.”6  

 Specifically intended to silence his critics, Mann’s lawsuit is precisely the kind of abuse of 

legal process that the District of Columbia’s Anti-SLAPP Act of 2010, D.C. Code § 16-5501 et seq., 

was intended to stop in its tracks.  Indeed, as the Council’s Committee on Public Safety and the 

Judiciary explained when it reported the bill, the Anti-SLAPP Act exists to put a swift end to 

lawsuits such as this one, where “the goal . . . is not to win . . . but punish the opponent and 

intimidate them into silence”—in other words, cases in which “litigation itself is the plaintiff’s weapon 

of choice.” Committee Report on Bill 18-893 (Nov. 18, 2010), Ex. 8, at 4 (citation and quotation 

marks omitted).  That is this case. 

 Moreover, the “Blog Post” that Mann challenges is in the heartland of speech on matters of 

public interest that is protected by the First Amendment and District of Columbia law.  The debate 

over global warming has long been marked by strong opinions and strong language, not least by 

Mann.  The Blog Post is in that tradition.  It vigorously expresses the CEI Defendants’ opinion that 

Penn State’s investigation into Mann’s research following Climategate’s disclosure of emails 

                                                 

5 Brooke Jarvis, Is It Time for Climate Scientists to Get Political?, The Atlantic (Nov. 6, 2012), 
http://www.theatlantic.com/national/archive/2012/11/is-it-time-for-climate-scientists-to-get-
political/264636/, Ex. 7. 
6 Michael E. Mann, Facebook Post, October 23, 2012, Ex. 9; Michael E. Mann, Facebook Post, May 
16, 2012, Ex. 10.  
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suggesting research improprieties and bias by Mann was woefully inadequate.  It does so by way of 

analogy to another instance in which the same university chose to bury its head in the sand rather 

than investigate potentially damaging truths—the Sandusky affair.  While describing and even 

hyperlinking to the results of the Penn State investigation of Mann’s work, it argues that the 

university’s inquiry was a “cover up and whitewash,” based on critical analyses of Mann’s work and 

the contents of the Climategate emails.  Given their language, context in the global warming debate, 

and lack of verifiability (i.e., whether a statement is even capable of being proven true or false), the 

challenged statements are expressions of pure opinion and hyperbole, not assertions of fact—

something that any reasonable reader would instantly recognize.  For that reason, and others, they 

are protected speech.  

Because the CEI Defendants’ opinion commentary on Mann’s research and Penn State’s 

investigation of the allegations surrounding his research is unquestionably protected by the First 

Amendment and D.C. law, Mann’s claims arising from that commentary are without merit and 

would have to be dismissed in the normal course of litigation.  But the D.C. Anti-SLAPP Act 

mandates that they be dismissed now, before Mann is able to impose substantial litigation costs on 

his ideological opponents and achieve his stated goal of chilling speech on a major issue of public 

policy.  Only if Mann were able to carry the heavy burden of demonstrating that his claims against 

the CEI Defendants are “likely to succeed on the merits” could those claims be permitted to 

proceed, but that result is precluded by the basic First Amendment principle “that debate on public 

issues should be uninhibited, robust, and wide-open.”  New York Times Co. v. Sullivan, 376 U.S. 254, 

270 (1964).  

At bottom, this case is not about global warming, and its resolution does not depend on 

whether Mann or the CEI Defendants are ultimately proven correct on that issue.  Rather, it is about 

the First Amendment’s application to controversies of science, a field where “uninhibited, robust, 
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and wide-open” debate is essential to the progress and welfare of our entire society.  The Court 

should not allow itself to be used to facilitate Mann’s attempt to muzzle opposing points of view 

through the chill of drawn-out litigation.  Instead, it should carry out the purpose of the D.C. Anti-

SLAPP Act by dismissing his claims against the CEI Defendants.   

FACTUAL BACKGROUND 

 Professor Mann acknowledges, and CEI Defendants agree, that “[t]here is a larger context” 

for his lawsuit against them than just the Blog Post.7  That context is the vigorous public debate over 

the extent and severity of man-made global warming, a debate in which both Mann and CEI are 

prominent participants.  Mann has long been frustrated that groups and individuals whom he 

believes to be wrong are able to voice their opinions in this public debate, and he believes that such 

groups and individuals are engaged in a nefarious conspiracy to persecute him through their criticism 

of his work.  That context provides a necessary backdrop to Simberg’s opinion commentary and 

reveals the true gravamen of Mann’s claims. 

 A. Mann Produces His Controversial “Hockey Stick” Diagram 

 Like the climate itself, scientific understanding of changes in the climate is dynamic, 

constantly shifting in response to new research and new arguments.  Scientists and natural 

philosophers have researched and speculated on the mechanics of long-term shifts in 

temperatures—i.e., climate change—since at least the early 19th century.  In an 1824 paper, Joseph 

Fourier (principally known as a mathematician) argued that atmospheric gases could cause warming 

                                                 

7 Ex. 9. 
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of the atmosphere.8  Over the next two centuries, scientists speculated that variations in atmospheric 

levels of carbon dioxide could explain, to varying degrees, variation in climate, but their work 

achieved little consensus and received little notice.  Indeed, in 1975, Newsweek published an alarmist 

article, entitled “The Cooling World,” reporting on research by climatologists and the government 

showing substantial declines in global temperatures that “may portend a drastic decline in food 

production—with serious political implications for just about every nation on Earth.”9  The 

magazine noted that scientists were “pessimistic that political leaders will take any positive action to 

compensate for the climatic change, or even to allay its effects.”10 

 Beginning with a series of conferences in the mid-1980s, attention shifted to global warming.  

By the end of the decade, James Hanson, a NASA scientist, had testified before Congress on the 

link between carbon dioxide emissions and temperatures.11  Politicians’ concern prompted the 

United Nations and the World Meteorological Organization to establish the Intergovernmental 

Panel on Climate Change (“IPCC”) to report on the issue. Its first report, published in 1990, was 

inconclusive, stating that scientists “do not understand” prior instances of warming and therefore 

could not “attribute a specific proportion of the recent, smaller warming to an increase of 

greenhouse gases.”12  Moreover, data in the report showed that any recent warming was well within 

                                                 

8 See generally A.W. Montford, The Hockey Stick Illusion 19-40 (2010) (presenting a brief history of 
climate science).      
9 Peter Gwynne, The Cooling World, Newsweek, Apr. 28, 1975, Ex. 11, at 64. 
10 Id. 
11 See Montford, supra n.8, at 21.   
12 Working Group 1, Climate Change: The IPCC Scientific Assessment 199 (J.T. Houghton et al. 
eds., 2nd ed. 1991). 
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historical norms and, indeed, far less severe than the elevated temperatures of the Medieval Warm 

Period, from the 10th through the 13th centuries.13   

 That was the impression that Mann’s controversial “hockey stick” diagram sought to dispel.  

Mann and two colleagues pieced together a dataset of dozens of proxies for historical temperature—

things like tree rings, ice cores, pinecone dimensions, and coral growth—in an attempt to 

reconstruct global temperature patterns from 1400 to the present.  When combined with more 

recent temperature measurement data from about 1900 on, their statistical reconstruction of global 

temperatures over time showed little variation until 1900 and a sharp upswing thereafter—in other 

words, the “hockey stick.”14  

 Criticism of the diagram and Mann’s methodology was immediate.  An otherwise positive 

New York Times article, for example, quoted a climatologist’s concern that limits in data meant that 

reconstruction of temperature through proxies would never be “totally convincing.”15  Another, in 

the newspaper’s paraphrase, “questioned whether it was valid simply to extend the proxy record by 

adding the last 150 years of thermometer measurements to it. He said that would be a bit like 

juxtaposing apples and oranges.”16  Nonetheless, Mann and his colleagues stuck to their 

                                                 

13 Id. at 202. 
14 Michael E. Mann, Raymond S. Bradley, & Malcolm K. Hughes, Global-Scale Temperature Patterns and 
Climate Forcing Over the Past Six Centuries, Nature Apr. 23, 1998, at 779, available at 
http://www.meteo.psu.edu/holocene/public_html/shared/articles/mbh98.pdf 
15 William Stevens, New Evidence Finds This Is Warmest Century in 600 Years, N.Y. Times, Apr. 28, 1998, 
Ex. 12.   
16 Id.   
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methodology, publishing another paper in 1999 extending their reconstructed temperature estimates 

back another 400 years, to 1000 A.D.17   

 These publications landed Mann a prominent role as one of eight Lead Authors of the 

“Observed Climate Variability and Change” chapter of the IPCC’s third report, published in 2001, 

and that report sealed his fame with multiple depictions of the “hockey stick” illustrationdiagram, 

including in the influential Summary for Policy Makers.18  (Mann has achieved recognition within his 

field.  But contrary to the Complaint’s repeated allegations that he is “a Nobel prize recipient,” ¶5; 

see also ¶¶2, 17, the Nobel Committee denies that it has awarded him any prize.19)  The “hockey 

stick” had become, as Mann describes it, an “icon.”  Its virtue, he says, is that “it was very simple. 

You didn’t need to understand the physics of how a theoretical climate model works to understand 

the picture that our hockey stick was telling about the unprecedented nature of climate change.”20   

 But that was also its danger.  To critics, the “hockey stick” diagram may have been simple 

and convincing, but it was also wrong, or at least inadequately supported.21 

  
                                                 

17 Michael E.Mann, Raymond S. Bradley, & Malcolm K. Hughes, Northern Hemisphere Temperatures 
During the Past Millenium: Inferences, Uncertainties, and Limitations, Geophysical Research Letters, Mar. 
15, 1999, at 759, available at 
http://www.ltrr.arizona.edu/webhome/aprilc/data/my%20stuff/MBH1999.pdf.   
18 IPCC, Climate Change 2001: The Scientific Basis 3 (2001). 
19 Charles C. W. Cooke, Michael Mann’s False Nobel Claim, National Review Online (Oct. 26, 2012), 
http://www.nationalreview.com/corner/331738/michael-manns-false-nobel-claim-charles-c-w-
cooke, Ex. 13. (providing a transcript of an inquiry to the Nobel Committee).    
20 Andrew C. Revkin, A Student’s Conversation With Michael Mann on Climate Science and Climate Wars,  
N.Y. Times (May 3, 2012), available at  http://dotearth.blogs.nytimes.com/2012/05/03/a-students-
conversation-with-michael-mann-on-climate-science-and-climate-wars/, Ex. 14. 
21 Indeed, the Blog Post makes this very point, linking to another article by Simberg that challenges 
Mann’s “hockey stick” methodology and concludes that the evidence is far less conclusive than the 
“hockey stick” suggests.  Rand Simberg, The Death of the Hockey Stick, PJ Media, May 17, 2012, 
Ex. 6, att. B. 
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B. CEI and Others Criticize Mann’s “Hockey Stick” Diagram 

 As Mann’s “hockey stick” gained prominence, public criticism of it within the scientific and 

policymaking communities blossomed, drawing Mann’s ire.  Among the papers taking issue with the 

diagram and Mann’s methods were two by Stephen McIntyre and Ross McKitrick.  The first, 

published in 2003, argued that Mann’s 1998 paper contained various data errors22, a charge which 

Mann sharply denied in a pugnacious response23 before (some time later) acknowledging it had some 

merit and issuing a correction.24  Their second, published in 2005, argued that the 1998 paper 

employed a statistical method that would, no matter the input data, result in a hockey stick-shaped 

graph—a point that Mann eventually conceded after initially dismissing it as politically motivated.25   

 In response to this criticism, the House Committee on Energy and Science launched an 

investigation into Mann’s research.  Congress requested reviews of Mann’s research by a team of 

academic statisticians led by Edward Wegman and by the National Research Council (“NRC”).  

Both found significant shortcomings in Mann’s “hockey stick” papers.  Wegman’s report found 

McIntyre and McKitrick’s criticisms “to be valid and compelling” and flatly concluded that “Mann’s 

assessments that the decade of the 1990s was the hottest decade of the millennium and that 1998 

                                                 

22 Stephen McIntyre & Ross McKitrick, Corrections to the Mann et al. (1998) Proxy Data Base and 
Northern Hemispheric Average Temperature Series, 14 Energy & Environment 751 (2003), available at 
http://www.uoguelph.ca/~rmckitri/research/MM03.pdf.  
23 Michael E. Mann, Raymond S. Bradley, & Malcolm K. Hughes, Note on Paper by McIntyre and 
McKitrick in “Energy and Environment”, 2003, available at 
http://www.climateaudit.info/pdf/mann/EandEPaperProblem.pdf.  
24 Michael E. Mann, Raymond S. Bradley, & Malcolm K. Hughes, Corrigendum: Global-Scale 
Temperature Patterns and Climate Forcing Over the Past Six Centuries, Nature, July 1, 2004, at 105, 
http://www.meteo.psu.edu/holocene/public_html/shared/articles/MBH98-corrigendum04.pdf.   
25 Antonio Regalado, Face-Off About Validity Of ‘Hockey Stick’ Roils Global-Warming Debate, Wall St. J., 
Feb. 15, 2005, at A1, Ex. 15 (reporting that Mann “agree[s] that his mathematical method tends to 
find hockey-stick shapes”).  
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was the hottest year of the millennium cannot be supported by his analysis.”26  The NRC Report, 

while supporting aspects of Mann’s research relating to recent centuries’ temperatures, found that 

“[l]ess confidence can be placed in large-scale surface temperature reconstructions for the period 

from A.D. 900 to 1600” and that “[v]ery little confidence can be assigned to statements concerning 

the hemispheric mean or global mean surface temperature prior to about A.D. 900.”27  Overall, it 

found Mann’s conclusions to be “plausible” but cautioned that there were many uncertainties and 

therefore room for disagreement and need for further research and analysis.28   

 The public policy community also joined in the criticism of Mann’s “hockey stick” diagram, 

with the Competitive Enterprise Institute playing a leading role.  CEI was founded in 1984 as a non-

profit public policy organization dedicated to advancing the principles of limited government, free 

enterprise, and individual liberty.  As such, it supports market-based approaches to matters of public 

policy, and is generally wary of the need for and benefit of government intervention.  Like other 

think tanks, CEI produces original research.  It also participates more directly in policy 

development, by engaging in advocacy through media, grassroots education, and occasionally 

litigation.  As a result of its work on climate science and policy, led by Myron Ebell, CEI has been at 

the forefront of the political and scientific debate over global warming. 

 CEI was an early and consistent critic of Mann’s research—which it considered to be 

overconfident in its conclusions—as part of its effort to educate policymakers and the public on the 
                                                 

26 Edward J. Wegman, David W. Scott, Yasmin H. Said,  Ad Hoc Committee Report on the ‘Hockey 
Stick’ Global Climate Reconstruction, Science & Public Policy Institute (2006), available at 
http://scienceandpublicpolicy.org/images/stories/papers/reprint/ad_hoc_report.pdf 
27 National Research Council of The National Academies, Surface Temperature Reconstructions for 
the Last 2,000 Years, The National Academies Press (2006), available at 
http://www.uoguelph.ca/~rmckitri/research/NRCreport.pdf.   
28 Id. at 4.   
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risks of committing to enormously expensive policies for what may prove to be a minor or 

nonexistent problem.  In a 2003 article, for example, a CEI analyst discussed McIntyre and 

McKitrick’s criticisms of the “hockey stick” research and reported that Mann had dismissed those 

criticisms as a “political stunt” without really addressing them.  The article drew a comparison to the 

then-recent Michael Bellesiles controversy, in which a computer engineer demonstrated that a prize-

winning historian’s research on gun ownership was based on fabricated data.  While acknowledging 

that these particular errors in Mann’s data appeared to be accidental, it questioned “how far the 

proponents of strong action on climate change go to defend the data,” in light of their political 

biases, and how that would affect the course of the climate change debate.29   

Another CEI article from 2005 reported on congressional investigations into Mann’s 

research and faulted him for refusing to share all of his data and methods.30  A 2006 press release 

commented on the NRC Report on Mann’s research, explaining that “the report finds that the proxy 

evidence does not support the conclusions that the twentieth century was the warmest or that the 

1990s was the warmest decade or that 1998 was the warmest year in the past 1000 years, claims 

which were originally made in papers by Professor Michael Mann, et al . . . .”31  Other CEI 

                                                 

29 Iain Murray, Hockey Stick Slapped: Climate Change’s Bellesiles?, Competitive Enterprise Institute (Nov. 
02, 2003), http://cei.org/op-eds-and-articles/hockey-stick-slapped-climate-changes-bellesiles   
30 Steven J. Milloy, Tree Ring Circus, Competitive Enterprise Institute (July 31, 2005), 
http://cei.org/op-eds-and-articles/tree-ring-circus-steven-j-milloy 
31 Myron Ebell, Statement on the National Research Council’s Surface Temperature Report, Competitive 
Enterprise Institute, (June 22, 2006), http://cei.org/op-eds-and-articles/statement-national-
research-council%E2%80%99s-surface-temperature-report 
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publications, particularly its fortnightly “Cooler Heads” newsletter, regularly reported on Mann’s 

research and its critics.32   

Rather than respond directly to CEI’s criticisms, Mann chose to engage in ad hominem attack 

of CEI: “I’ve never seen any evidence that they have any interest in being intellectually honest.”33   

 C. Mann Becomes a Prominent Figure in the Climategate Controversy 

 In November 2009, unknown persons took a trove of documents from a server at the 

Climatic Research Unit (“CRU”) of the University of East Anglia (“UEA”) and uploaded them to 

various websites, from which they were widely distributed.  The event became known as 

“Climategate” for the inflammatory materials that it revealed concerning, among others, Mann. 

 Perhaps the most notorious of the documents was a 1999 email by UEA climate researcher 

Phil Jones in which he states, “I’ve just completed Mike’s [i.e., Mann’s] Nature trick of adding in the 

real temps to each series for the last 20 years (i.e. from 1981 onwards) and from 1961 for Keith’s to 

hide the decline.”34  The “decline,” well-known to those familiar with the climate science literature, is 

the gulf between reconstructed temperature estimates (such as those made by Mann) and more 

recent instrumental temperature data (e.g., thermometer measurements) that made it difficult to 

splice together the two types of data into a single diagram like the “hockey stick.”  The “decline” 

could be interpreted to suggest either that temperatures had been higher in the past than indicated 

by the reconstructed estimates (and thus that any modern warming was routine, not anomalous) or 

                                                 

32 See, e.g., Myron Ebell, Vol. VII, No 22, Competitive Enterprise Institute, (Nov. 02, 2003) 
http://cei.org/news-letters-cooler-heads-digest/volvii-no-22.   
33 Michael Shnayerson, A Convenient Untruth, Vanity Fair, May 2007, available at  
http://www.vanityfair.com/politics/features/2007/05/skeptic200705, Ex. 16. 
34 Juliet Eilperin, Hackers Steal Electronic Data From Top Climate Research Center, Wash. Post, Nov. 21, 
2009, Ex. 17. 
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that recent instrumental measurements were artificially high, as a result of increased urbanization 

(which traps heat near the surface and thereby inflates temperature measurements) or other 

phenomena.35  In either case, the “decline” undermines the case for recent global warming, making 

any attempt to “hide” it by use of a “trick” appear (to say the least) suspicious.  

Another of the leaked emails, by Mann in response to several criticisms of his data, states 

that one of his critics “definitely overstates any singular confidence I have in my own (Mann et al) 

series”—i.e., that he has less than full faith in his own reconstructed data.36  And in a third email, 

Mann proposes that he and others “encourage our colleagues in the climate research community to 

no longer submit to, or cite papers in, this journal [Climate Research],” because it had published 

researched that questioned his “hockey stick” conclusions.37  In another email that raised red flags 

among public research institutions, UEA’s Jones asked Mann to “delete any emails you may have 

had with Keith re [the IPCC’s Fourth Assessment Report]” so as to stymie freedom of information 

requests for their communications and data.38 

 D. Climategate Investigations Decline To Address the Science 

 CEI played a leading role in analyzing the leaked emails and explaining their significance to 

policymakers and the public.  It also led the charge for hearings and investigations into the 

                                                 

35 See generally A.W. Montford, Hiding the Decline 83-93 (2012); Sir Muir Russell, Geoffrey Boulton, 
Peter Clarke, David Eyton, James Norton, The Independent Climate Change E-mails Review 60 
(2010), Ex. 18. 
36 John P. Costella, Why Climategate Is So Distressing to Scientists, in Climategate Analysis 17 (Science & 
Pub. Pol. Inst., 2010), available at 
http://heartland.org/sites/all/modules/custom/heartland_migration/files/pdfs/26866.pdf.   
37 Juliet Eilperin, Stolen E-Mails Illustrate Venomous Feelings Beneath Climate Change Debate, Wash. Post., 
Nov. 22, 2009, Ex. 19.   
38 Frank Warner, Penn State Scientist in Hot Seat over E-mails, Morning Call (Allentown, PA), Nov. 25, 
2009, Ex 20. 
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disclosures, on the basis not only that there may have been outright scientific misconduct, but also 

that it was important, for public policy reasons, to ascertain whether the research at issue was biased 

or had been oversold.39   

 The investigations that followed—several focusing on Mann—tended to gloss over or 

ignore this second question.  Penn State, Mann’s employer, conducted an inquiry and then an 

investigation, but disclaimed any intention of wading into a “bona fide scientific disagreement or 

debate.”40  Instead, it “synthesized” four allegations based on media reports—whether Mann had (1) 

suppressed or falsified data, (2) concealed or destroyed data, (3) misused privileged or confidential 

information, or (4) “seriously deviated from accepted practices within the academic community for 

proposing, conducting, or reporting research or other scholarly activities”—and then dismissed the 

first three after an interview of Mann, without further investigation.41  The fourth allegation was 

forwarded to an investigatory committee comprised of Penn State faculty, which focused its 

investigation mostly on Mann’s reluctance to share certain data and computer code necessary to 

reconstruct his research and his over-sharing of prepublication manuscripts by other scientists, 

which are typically regarded as confidential.42  It also found that Mann had “followed acceptable 

research practice within his field” on the bases that (1) his findings were not “well outside the range 

of findings published by other scientists”; (2) some “research published since [the early hockey stick 
                                                 

39 See, e.g., Matt Patterson, Climategate Proves Scientists Are – Gasp! – Human (Dec. 11, 2011), 
http://cei.org/op-eds-articles/climategate-proves-scientists-are-gasp-human, Ex. 21. 
40 Henry C. Foley, Alan W. Scaroni, Candice A. Yekel, RA-10 Inquiry Report: Concerning the 
Allegations of Research Misconduct Against Dr. Michael E. Mann, Department of Meteorology, 
College of Earth and Mineral Sciences 2, The Pennsylvania State University, Feb. 3, 2010, Ex 22. 
41 Id. at 2-3.   
42 Sarah M. Assmann, Welford Castleman, Mary Jane Irwin, Nina G. Jablonski, Fred W. Vondracek, 
RA-10 Final Investigation Report Involving Dr. Michael E. Mann, The Pennsylvania State 
University, June 4, 2010, Ex. 6, att. G. 
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papers] by Dr. Mann and by independent researchers has shown patterns similar to those [he] 

described”; (3) “[i]n some cases, other researchers . . . have been able to replicate Dr. Mann’s 

findings”; and (4) “almost all of Dr. Mann’s work was accomplished jointly with other scientists.”43  

While Mann was not found to have committed “Research Misconduct” (as narrowly defined in Penn 

State’s regulations44), needless to say, this was nowhere near the kind of critical reexamination of 

Mann’s work that CEI and other skeptical voices had sought.  And their disappointment was shared 

by many hoping to restore confidence in the consensus view of global warming.45 

 The National Science Foundation (“NSF”) Office of Inspector General also conducted an 

investigation of Mann’s conduct—in a manner of speaking.  NSF sought only to determine whether 

Mann, a grant recipient, had engaged in plagiarism, fabrication, or falsification.46  It relied largely on 

the record amassed by the Penn State investigation, but it faulted the university for dismissing the 

first allegation (suppression or falsification of data) without “interview[ing] any of the experts critical 

of [Mann’s] research to determine if they had any information that might support the allegation.”47  

As NSF explained, the “publicly released emails . . . contained language that reasonably caused 

individuals, not party to the communications, to suspect some impropriety on the part of the 

                                                 

43 Id. at 17-18.   
44 Research Misconduct is defined, in relevant portion, as “fabrication, falsification, plagiarism or 
other practices that seriously deviate from accepted practices within the academic community for 
proposing, conducting, or reporting research or other scholarly activities.”  See id. at 2.   
45 See, e.g., Clive Crook, Climategate and the Big Green Lie, The Atlantic (July 14, 2010), 
http://www.theatlantic.com/politics/archive/2010/07/climategate-and-the-big-green-lie/59709/ 
(“I had hoped, not very confidently, that the various Climategate inquiries . . . would have been a 
first step towards restoring confidence in the scientific consensus.  But no, the reports make things 
worse.”).  
46 National Science Foundation, Office of Inspector General Closeout Memo at 2; see also 45 C.F.R. 
§ 689.1 (defining research misconduct), Ex. 23. 
47 Id. at 2.   
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authors,” including Mann.48  Thus, it conducted an additional investigation, interviewing “[Mann], 

critics, and disciplinary experts.”49   

While NSF found no “direct evidence” of falsification, it did find “concerns . . . about the 

quality of the statistical analysis techniques that were used in [Mann’s] research” and “concern about 

how extensively [Mann’s] research had influenced debate in the overall research field”—in other 

words, concern that Mann’s “hockey stick” diagram may have led scientists to brush off research 

and data that contradicted its confident message that recent warming was anomalous.50  Despite 

raising these concerns, NSF declined to investigate them further: 

Much of the current debate focuses on the viability of the statistical procedures he 
employed, the statistics used to confirm the accuracy of the results, and the degree to 
which one specific set of data impacts the statistical results. These concerns are all 
appropriate for scientific debate and to assist the research community in directing 
future research efforts to improve understanding in this field of research. Such 
scientific debate is ongoing but does not, in itself, constitute evidence of research 
misconduct.51 

Other investigatory reports following Climategate, while not focusing directly on Mann, 

raised similar concerns, without resolving them.  For example, the Independent Climate Change 

Email Review (“ICCER”), convened by UEA, declined to make any “statement regarding the 

correctness of any of these analyses in representing global temperature trends” or to “address any 

possible deficiencies of the method” employed by UEA researchers and Mann.52  It did, however, 

conclude that some renditions of the “hockey stick” diagram were “misleading in not describing that 

one of the series was truncated post 1960 for the figure, and in not being clear on the fact that proxy 
                                                 

48 Id. at 2-3. 
49 Id. at 3.   
50 Id. at 3.   
51 Id. at 3. 
52 See Ex. 18 at 49. 
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and instrumental data were spliced together.”53  These two manipulations, it explained, related to the 

attempts mentioned in the Climategate emails to “hide the decline” through “Mike’s [i.e., Mann’s] 

Nature trick.”54  It also recognized that there are “multiple sources of uncertainty in respect of proxy 

temperature reconstructions,” such as those by Mann, and that these “are the subject of an ongoing 

and open scientific debate” as to their correctness.55   

Similarly, a UEA Scientific Assessment Panel, conceded that, “[w]ith very noisy data sets,” 

such as in proxy-based temperature reconstruction, “a great deal of judgment has to be used,” and 

“[t]he potential for misleading results arising from selection bias is very great in this area….”56  The 

panel lamented “that so few professional statisticians have been involved in this work because it is 

fundamentally statistical.”57  Yet it too declined to investigate the climate scientists’ exercise of 

discretion and judgment—an omission that led to substantial criticism by Members of the British 

Parliament, who had wanted to see “an investigation into the science.”58 

  

                                                 

53 Id. at 60. 
54 Id.   
55 Id. at 57.   
56 Science Assessment Panel, Report of the International Panel Set Up by the University of East 
Anglia to Examine the Research of the Climatic Research Unit 3 (2010), Ex. 24. 
57 Id.   
58 James Randerson, Oxburgh: UEA Vice-Chancellor Was Wrong to Tell MPs He Would Investigate Climate 
Research, The Guardian, Sept. 8, 2010, http://www.guardian.co.uk/environment/2010/sep/08/uea-
emails-inquiry-science, Ex. 26.   
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E. CEI and Simberg Call for a Truly Independent Investigation 

Disappointed that neither Penn State nor the NSF investigation into Mann’s conduct 

addressed the scientific basis of his Mann’s “hockey stick” research, CEI called for additional 

inquiries.59  In a November 2010 press release, one year after the release of the emails, Ebell charged 

that the serious questions regarding climate research raise by Climategate still had not been 

answered, and he proposed a solution to put the issue to rest, once and for all: “What is clearly 

needed now is a thorough audit by independent statisticians and scientists of the data and 

methodologies underlying the major scientific claims underlying global warming alarmism.”60 

 That call was to no avail.  For that reason, CEI and other groups filed a FOIA request with 

Mann’s former employer, the University of Virginia, seeking records regarding climate research, 

including those generated by Mann.61  Although CEI did not appeal the university’s denial of this 

request, other parties (including Virginia’s Attorney General) did continue to seek these records, and 

Mann intervened to block their release.  The Virginia Supreme Court ultimately ruled in Mann’s 

favor.62  

 Defendant Rand Simberg, an adjunct fellow of CEI who focuses on space policy, also 

sought to inform policymakers and the public that the Climategate controversy shad not been 
                                                 

59 Other investigations, not targeting Mann, also declined to review the science, much to CEI’s 
disappointment.  See, e.g., Iain Murray, Climategate Inquiry Glosses Over the Facts, Sept. 20, 2010,  
http://cei.org/op-eds-and-articles/climategate-inquiry-glosses-over-facts (describing how another 
panel “handed down a short report which did not examine the quality of the science at all”). 
60 Christine Hall, ClimateGate Scandal One Year Later, Many Questions Remain, Competitive Enterprise 
Institute (Nov. 18, 2010), http://cei.org/news-releases/climategate-scandal-one-year-later-many-
questions-remain 
61 Christopher C. Horner, University of Virginia Freedom of Information Act Request, Competitive 
Enterprise Institute (May 21, 2010), http://cei.org/outreach-legal-briefs/university-virginia-
freedom-information-act-request 
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resolved and that the investigations into Mann’s work, in particular his “hockey stick,” were 

inadequate.  In a November 2009 article (to which the Blog Post links), Simberg argued that the 

Climategate emails, then only recently disclosed, demonstrated that mainstream climate science was 

at odds with the scientific method. Rather than “continually adjust and refine their theories to 

conform to the data,” the climate scientists who took part in the emails (including Mann, although 

he is not mentioned in the article) were revealed to have adjusted their theories to fit their 

“preconceptions” of catastrophic warming caused by industrial activity.  This showed that climate 

“scientists are human, with human failings,” such that their research cannot be blindly trusted as a 

basis for public policy.  The article calls for fewer claims that “the science is settled” and greater 

skepticism and transparency: “Every theory should be subject to challenge on a scientific basis. Every 

claim of a model’s validity should be accompanied by the complete model and data set that 

supposedly validated it, so that it can be replicated.”63   

In a May 2012 article (to which the Blog Post also links), Simberg argues that Mann’s 

“hockey stick” diagram may be on its last legs, due to a recent critical reexamination by McIntyre.  

The article provides a detailed discussion of the decade-long scientific controversy over the “hockey 

stick” diagram and the data underlying it.  As it explains, a major criticism of Mann’s research was 

that his statistical “methodology would generate a hockey stick almost independently of the data 

input.”  In response, his Mann’s defenders claimed that his results had been independently 

confirmed by CRU’s research, which employed a different methodology.  But CRU had never 

disclosed its underlying data, making it impossible for skeptical scientists to analyze the CRU model.  

                                                 

63 Rand Simberg, Climategate: When Scientist Become Politicians, PJ Media (Nov. 23, 2009) 
http://pjmedia.com/blog/global-warminggate-the-science-is-unsettled/, Ex. 6, att. C. 
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But in the wake of the Climategate scandal, CRU was finally forced to disclose this data, which 

McIntyre then analyzed reviewed.  He found that CRU had been selective in its choice of data, 

dropping datasets that would cause its results to deviate from the hockey stick shape; when that data 

was added back in, the stick’s blade disappeared.   

“What does this all mean?,” asked Simberg.  “[L]et’s state what it doesn’t mean. It doesn’t 

mean that we know that the planet isn’t warming, and it doesn’t mean that if it is, that we can be 

sure that it is not due to human activity.”  What was necessary, concluded Simberg, was a “major 

housecleaning” in the field of climate science.64   

F. The Blog Post Furthers CEI and Simberg’s sCall for a Truly Independent 
Investigation 

 Simberg expressly drew on this background in the Blog Post to argue that Penn State’s 

investigation of Mann’s research was a “whitewash.”65  The news hook for this commentary was 

former FBI Director Louis Freeh’s report finding that the university had made no serious attempt to 

investigate allegations of sexual improprieties by a former football coach, Jerry Sandusky.  Simberg 

drew a parallel between the university’s inadequate investigation in the Sandusky case and what he 

and others believed to be its inadequate investigation following the release of the Climategate emails, 

reasoning that in both instances the university had put its own interests—protecting prominent 

campus figures, preventing the disruption of funding, and safeguarding its reputation—ahead of 

furthering the public interest through a thorough and dispassionate inquiry into the facts. 

Accordingly, the Blog Post’s criticism is principally directed at the conduct of Penn State’s 

post-Climategate investigation of Mann’s work, which it characterizes as a “cover up and 
                                                 

64 Ex. 6, att. B. 
65 Ex. 6.   
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whitewash” due to its lack of independence, failure to consider relevant material, and limited scope.  

See Compl., Att. A.  As it explains, the leaked emails raised concerns about potentially improper 

conduct and bias by climate scientists, including Mann, to overstate the case for catastrophic global 

warming.  

In particular, Simberg argued that the “hide the decline” email and others revealed that 

Mann and his colleagues “had been behaving in a most unscientific manner” and “had been 

engaging in data manipulation to keep the blade on his famous hockey-stick graph.”  In support of 

these characterizations, the Blog Post links to Simberg’s November 2009 article on whether climate 

scientists had abused the scientific method66 and another article, published on McIntyre’s website, 

addressing defenses of the “Mike’s [i.e., Mann’s] Nature trick” mentioned in the “hide the decline” 

email.67  This latter article describes the statistical method Mann used to splice together 

reconstructed historical temperature estimates with more recent temperature measurements, despite 

that the former were substantially lower than the latter (i.e., the “decline”), to avoid having the blade 

of the “hockey stick” diagram point downwards, as it would do if the two data series were combined 

in other ways.  (This is the same technique that the Independent Climate Change Email Review—

cited by Mann as an “exoneration” in the Complaint, Compl. ¶21—found to be “misleading.”68)  

The Blog Post explains that this “data manipulation” allowed Mann “to keep the blade on his 

famous hockey-stick graph, which had become an icon for those determined to reduce human 

                                                 

 
67 Steve McIntyre, Mike’s Nature Trick, Climate Audit (Nov. 20, 2009, 9:59am), 
http://climateaudit.org/2009/11/20/mike%E2%80%99s-nature-trick/, Ex. 6, att. E. 
68 See Ex. 18  at 59-60. 
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carbon emissions by any means necessary.”  Thus, Mann “could be said to be the Jerry Sandusky of 

climate science” for having “molested and tortured data in the service of politicized science.”69   

The Blog Post explains that this impression of bias was confirmed by McIntyre’s recent 

analysis of CRU data, described in Simberg’s May 2012 article.  Simberg links to that article in the 

Blog Post as support for its criticism of Mann’s and others’ “hockey-stick deceptions.”70 

The Blog Post then recounts how, as a result of the concerns raised by Climategate’s 

disclosures, Penn State committed to undertake its own investigation into Mann’s research but, in 

the view of many observers, failed to follow through on that promise in good faith.  As Simberg 

expressly states, the Penn State investigation “declared him [Mann] innocent of any wrongdoing,” and 

Simberg links to the university’s report for any reader to download and review.71  But Simberg also 

critically notes that the panel “was completely internal to Penn State,” comprised entirely of tenured 

professors, “didn’t bother to interview anyone except Mann himself,” and “seemingly ignored the 

contents of the [Climategate] emails.”  As a result, “many in the skeptic community called it a 

whitewash.”  In support of that characterization, the Blog Post links to and quotes a July 2010 article 

by Marc Morano, editor of the “Climate Depot” website.72  In the portions quoted, that article 

contends that the university “circled the wagons” to protect its funding and reputation and 

                                                 

69 Shortly after Simberg published the Blog Post, and well prior to any complaint by Mann, CEI 
reviewed it and removed the sentence referring to Sandusky on the ground that its tone was 
“inappropriate” for the OpenMarket site.  Complaint ¶27. 
70 Ex. 6; Ex. 6, att. B. 
71 Ex. 6; Ex. 6, att. G. 
72 Marc Morano, Penn State Investigation Cited Mann’s ‘Level of Success in Proposing Research and Obtaining 
Funding’ as Some Sort of Proof That He Was Meeting the ‘Highest Standards’, Climate Depot, July 02, 2010, 
http://www.climatedepot.com/a/7182/Investigation-cited-Manns-level-of-success-in-proposing-
research-and-obtaining-funding-as-some-sort-of-proof-that-he-was-meeting-the-highest-standards, 
Ex. 6, att. J. 
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compares Mann’s ability to obtain funding with Bernard Madoff’s.  Morano declares that, due to this 

cover-up, “Mann has become the posterboy of the corrupt and disgraced climate science echo 

chamber.”73  The Blog Post also quotes a statement by Richard Lindzen, the Alfred P. Sloan 

Professor of Meteorology at the Massachusetts Institute of Technology, made shortly after the 

conclusion of Penn State’s investigation: “Penn State has clearly demonstrated that it is incapable of 

monitoring violations of scientific standards of behavior internally.”74   

 Penn State’s indifference has clear parallels with the Sandusky affair, the Blog Post explains, 

and raises serious questions about the university’s investigation of Mann:  

Michael Mann, like Joe Paterno, was a rock star in the context of Penn State 
University, bringing in millions in research funding. The same university president 
who resigned in the wake of the Sandusky scandal was also the president when Mann 
was being whitewashed investigated. We saw what the university administration was 
willing to do to cover up heinous crimes, and even let them continue, rather than 
expose them. Should we suppose, in light of what we now know, they would do any 
less to hide academic and scientific misconduct, with so much at stake?75 

 The Blog Post concludes with a call to action: “It’s time for a fresh, truly independent 

investigation.” 

 G. Mann Vows to “Fight Back” Against His Critics 

 Over the years since the release of his “hockey stick” diagram, Mann has become 

increasingly engaged in political activism and increasingly hostile to groups and individuals who 

disagree with his views on global warming.  Such groups, he has repeatedly said, should have no 

place in the global warming debate.  And lately, he has lashed out fiercely and personally at anyone 
                                                 

73 So far as the CEI Defendants are aware, Mann has not alleged that this article (published two 
years before the Blog Post) caused him any injury and has not brought suit against Climate Depot’s 
publisher or Morano. 
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who disagrees with him.  In his recent book, he asks, “Will we hold those who have funded or 

otherwise participated in the fraudulent denial of climate change similarly accountable—those 

individuals and groups who both made and took corporate payoffs for knowingly lying about the threat 

climate change posed to humanity, those who willfully have led the public and policy makers astray, 

and those politicians and media figures who have sought to intimidate climate scientists using 

McCarthyite tactics?”76  Mann specifically identifies CEI as among these groups.77 

 Mann has often expressed his frustration that groups such as CEI that do not agree with his 

views on global warming are permitted to participate in public debate.  In a blog post, for example, 

Mann faulted the Washington Post for even quoting CEI’s Ebell in rebuttal to claims made by climate 

scientists.78  In another post, he accused CEI of being an “industry front group[]” and of engaging in 

a “disinformation campaign.”79  He complains that, with respect to “politically-controversial 

scientific issues such as global climate change,” the illegitimate views of groups such as CEI receive 

comparable coverage: 

While giving equal coverage to two opposing sides may seem appropriate in political 
discourse, it is manifestly inappropriate in discussions of science, where objective 
truths exist. In the case of climate change, a clear consensus exists among 
mainstream researchers . . . . There are only a handful of “contrarian” climate 
scientists who continue to dispute that consensus. To give these contrarians equal 
time or space in public discourse on climate change out of a sense of need for 
journalistic “balance” is as indefensible as, say, granting the Flat Earth Society an 

                                                 

76 See Mann, The Hockey Stick and the Climate Wars, at 259 (emphasis added).   
77 See, e.g., id. at 70, 110, 195. 
78 Michael Mann & Gavin Schmidt, Climate Change Disinformation, RealClimate, Dec. 11, 2004, 
http://www.realclimate.org/index.php/archives/2004/12/a-us-senator-on-climate-change-
disinformation/, Ex. 27. 
79 Michael Mann, Climate Science Review, Climate Cover Up: A (Brief) Review, RealClimate, Oct. 20, 
2009, http://www.realclimate.org/index.php/archives/2009/10/climate-cover-up-a-brief-review/, 
Ex. 28.  
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equal say with NASA in the design of a new space satellite. It’s plainly 
inappropriate.80  

To Mann, “There is no room anymore to have a good faith discussion about whether the problem is 

real.”81  Such debate, he claims, has illegitimately preempted action on limiting greenhouse gas 

emissions.82  He blames CEI, in particular, for this, claiming that “[CEI’s] Ebell and his ilk were 

basically successful in delaying action by 10 years.”83 

Of late, Mann has come to believe that he is being persecuted by the “attacks” of an 

organized movement of global warming “deniers,” of which CEI is a part.  In a recent interview, he 

refers to criticisms of his work as “harken[ing] back to the days of McCarthyism,” and argues that 

climate change skeptics are part of an organized conspiracy, funded by “vested interest groups,” “to 

subject scientists like me to all sorts of personal attacks and criticisms, hoping I think that we’ll 

withdraw from the public debate.”84  These “attacks” largely consist of “unfavorable coverage in sort 

of contrarian-leaning news outlets” and email messages taking issue with his work.85  This is, he says, 

“the most organized and most carefully orchestrated smear campaign against science in modern 

history,” and he is its target.86  

                                                 

80 Michael Mann, Climate Science Review, The False Objectivity of “Balance”, RealClimate, Nov. 18, 
2005, http://www.realclimate.org/index.php/archives/2005/11/the-false-objectivity-of-balance/, 
Ex. 29. 
81 Ex. 2.  
82 See Mann, The Hockey Stick and the Climate Wars, at 250.   
83 Lydia DePillis, About Climate Change: Never Mind, Slate, June 12, 2009, Ex. 30.   
84 Ex. 2.  
85 Ex. 1. 
86 Conversations From Penn State, Episode #405: Michael Mann, at 3; see also Michael E. Mann, The 
Hockey Stick and the Climate Wars xii, 150, 200-201 (2012), Ex. 31 (alleging that “deniers” are 
engaged in a “Serengeti strategy” to pick off climate scientists one at a time). 
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Perceiving himself as the victim of this nefarious conspiracy, Mann has recently vowed to 

“fight back” by engaging in the same kinds of unprincipled tactics that he attributes to his 

ideological enemies.  “We have a responsibility to the scientific community to not allow those 

looking to discredit us to be successful,” Mann told Popular Science. “What they’re going to see is that 

they’ve awakened a sleeping bear. We will counterpunch.”87 

H. Mann Retaliates Against CEI’s Advocacy with This Lawsuit 

Mann filed this lawsuit to punish and intimidate CEI, as demonstrated by the Complaint’s 

dismissive tone toward what it calls “resistance” to “Dr. Mann’s research and conclusions” coming 

from “those with economic interests and political agenda . . . with respect to climate policy.”  

Compl. ¶18.  In this way, the Complaint acknowledges what is obvious in context: that its claims are 

motivated by policy disputes—a point that Mann also concedes in his interview with The Atlantic, 

quoted in the Introduction, supra.  Along the way, Mann acknowledges that his work and conduct 

have routinely been subject to subject to criticism and investigation—to the point that his life’s 

research was in need of what he describes as an “exoneration,” Compl. at p. 8—and that he himself 

has routinely been subject to “invective and personal attacks.” Compl. ¶¶20, 18.  Mann has 

threatened lawsuits in the past88, and actually sued another climate scientist and policy group in 

Canada for libel.89 

                                                 

87 Tom Clynes, The Battle, in The Future of The Environment 36(July 2012), Ex. 32. 
88 See, e.g., Ed Barnes, Climate Scientist, Heated Up Over Satirical Video, Threatens Lawsuit, Fox News, Apr. 
26, 2010, available at http://www.foxnews.com/scitech/2010/04/26/climate-scientist-heated-satire-
threatens-lawsuit/, Ex. 33 (reporting on Mann’s legal threats to a skeptic group that created a video 
featuring “a cat with a guitar, a talking tree, and a dancing figure sporting the image of Professor 
Mann”). 
89 In that lawsuit, Mann sued Dr. Timothy Ball and the Frontier Centre for Public Policy.  Ball had 
been asked, in an interview published by Frontier, whether “anyone will be prosecuted for fraud” 

                                                 

continued on next  page… 
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The central conceit of Mann’s complaint seems to be that the CEI Defendants’ criticisms of 

Mann and his work are different than previous criticism and are actionable because of his alleged 

“exoneration” by several investigations following Climategate.  Compl. ¶¶21-24.  According to the 

Complaint, these investigations demonstrate that “there was no evidence of any fraud, data 

falsification, statistical manipulation, or misconduct of any kind by Dr. Mann,” Compl. ¶24, and 

therefore any suggestion that his research may be biased is actionable defamation.   

 On that basis, Mann identifies four portions of the Blog Post (in italics below) as allegedly 

defamatory: 

1. “[P]erhaps it’s time that we revisit the Michael Mann affair, particularly given how much 
we’ve also learned about his and others’ hockey-stick deceptions since.  Mann could be said to 
be the Jerry Sandusky of climate science, except for instead of molesting children, he has molested and tortured 
data in the service of politicized science that could have dire economic consequences for the nation 
and planet.” 

2. “[M]any of the luminaries of the ‘climate science’ community were shown to have been 
behaving in a most unscientific manner.  Among them were Michael Mann, Professor of Meteorology 
at Penn State, whom the email revealed had been engaging in data manipulation to keep the blade on his 
famous hockey-stick graph, which had become an icon for those determined to reduce 
human carbon emissions by any means necessary.” 

                                                 

…continued from previous page 

for having “whitewashed the Climategate scandal so far.”  Mann alleges that Ball’s response was 
defamatory: 

There is a move amongst the Attorney Generals in the States to start prosecuting. 
For example, Michael Mann at Penn State should be in the State Pen, not Penn State. 
In England as well there are inquiries triggered by three things. One thing was what 
information was in those leaks. Second one was the cover-up by the so-called panels 
charged to investigate. Third was the complete failure of the UK weather office and 
their weather forecasting because they had been working with these people where 
the e-mails were leaked from. They were linked together. So those three things have 
kept the politicians looking at it. You’re going to see a lot more investigations. 

Notice of Civil Claim, Mann v. Ball, No. VLC-S-S-11191 (Sup. Ct. B.C. filed Mar. 25, 2011).   
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3. “Mann has become the posterboy of the corrupt and disgraced climate science echo chamber.  No 
university whitewash investigation will change that simple reality.” 

4. “We saw what the university administration was willing to do to cover up heinous crimes, 
and even let them continue, rather than expose them. Should we suppose, in light of what 
we now know, they would do any less to hide academic and scientific misconduct, with so much at 
stake?”90 

Finally, Mann challenges a statement concerning Mann’s legal threats, by National Review 

editor Rich Lowry, that he alleges CEI “adopted and republished” by linking to it in a press release, 

although without quoting or paraphrasing it. Compl. ¶84; see Compl., att. D.  National Review had 

published a separate blog post by Mark Steyn that had quoted a portion of Simberg’s Blog Post and 

also described Mann as “the man behind the fraudulent climate-change ‘hockey-stick’ graph.”91  

Shortly thereafter, after receiving a demand letter from Mann, Lowry wrote— 

In common polemical usage, “fraudulent” doesn’t mean honest-to-goodness criminal 
fraud. It means intellectually bogus and wrong. I consider Mann’s prospective lawsuit 
fraudulent. Uh-oh. I guess he now has another reason to sue us.92 

Lowry was prescient: the Complaint alleges that Lowry’s use of the phrase “intellectually bogus” 

“falsely imputes to Dr. Mann academic corruption, fraud and deceit as well as the commission of a 

criminal offense.” Compl.  ¶84.   

  Mann alleges that each of these five statements is false and defamatory, and that each 

constitutes libel per se. Compl. ¶¶34-46, 47-58, 83-94.  Mann additionally alleges that the sentence 

describing him as the “Jerry Sandusky of climate science” was “extreme and outrageous,” caused 

                                                 

90 Compl. ¶26 (emphasis in Complaint).  The Complaint’s quotation of the Blog Post omits its 
hyperlinks, which are discussed above and shown with attachments in Exhibit 6.  
91 Mark Steyn, Footbal and Hockey, The Corner (July 15, 2012),  
http://www.nationalreview.com/corner/309442/football-and-hockey-mark-steyn, Compl., att. B. 
92 Compl., Att. C.   
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him “extreme emotional distress,” and therefore constitutes the tort of intentional infliction of 

emotional distress. Compl.  ¶¶95-100. 

SUMMARY OF THE ARGUMENT 

 This lawsuit is a classic attempt to stifle the expression of opposing viewpoints through 

litigation.  Because Mann cannot show that his claims against CEI are “likely to succeed on the 

merits,” the D.C. Anti-SLAPP Act requires that they be dismissed with prejudice. 

I. The D.C. Anti-SLAPP Act applies to each of Mann’s claims against the CEI 

Defendants.  The Blog Post, from which those claims arise, was “an act in furtherance of the right 

of advocacy on issues of public interest” because it comments on issues under consideration by the 

organs of government, including global warming, public entities’ response to the Climategate 

scandal, and publicly financed scientific research.  In addition, the Blog Post is a public 

communication relating to “environmental, economic, or community well-being” and “a public 

figure,” Mann, which also triggers the Act’s protections.  Accordingly, the CEI Defendants are 

entitled, without any further action on their part, to dismissal of Mann’s claims against them unless 

Mann is able to carry the heavy burden imposed on him by the Anti-SLAPP Act: successfully 

demonstrating that his claims are “likely to succeed on the merits.”  

II. Mann can come nowhere close to carrying that burden, because the challenged 

statements are plainly constitutionally protected expressions of opinion, not assertions or 

implications of fact.  In the context of the heated public debate over global warming, any reasonable 

reader would recognize them as such, and they are no more heated in their language than the 

exchanges Mann describes as routine in his recent book and, indeed, than Mann’s own characterizations 

of CEI and its work.  In this way, the Blog Post is simply fair comment on publicly available facts, 

the type of expression entitled to the strongest possible protections under the First Amendment and 

D.C. law.  That it contains rhetorical hyperbole only reinforces this point, and one would no more 
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take literally all of its language than Mann’s statement that Members of Congress are engaging in 

“inquisitions.”  Far from “likely to succeed on the merits,” Mann’s claims are destined to fail.   

ARGUMENT 

I. The CEI Defendants Are Entitled to the D.C. Anti-SLAPP Act’s Protections Against 
Mann’s “Attempted Muzzling of Opposing Points of View” 

 Professor Mann’s lawsuit against his ideological opponents is precisely the kind of attempt to 

chill speech on issues of public concern that the D.C. Council intended to target when it passed the 

Anti-SLAPP Act.  As the Committee on Public Safety and the Judiciary explained in its report on 

the Act— 

Such lawsuits, often referred to as strategic lawsuits against public participation—or 
SLAPPs—have been increasingly utilized over the past two decades as a means to 
muzzle speech or efforts to petition the government on issues of public interest.  
Such cases are often without merit, but achieve their filer’s intention of punishing or 
preventing opposing points of view, resulting in a chilling effect on the exercise of 
constitutionally protected rights. 

Committee Report on Bill 18-893, at 1 (Nov. 18, 2010).  To combat this evil, the Act “provides a 

defendant to a SLAPP with substantive rights to expeditiously and economically dispense of 

litigation aimed at preventing their engaging in constitutionally protected actions on matters of 

public interest.”  Id. at 4.  In this way, the Act “ensures that District residents are not intimidated or 

prevented, because of abusive lawsuits, from engaging in political or public policy debates” and 

thereby “prevent[s] the attempted muzzling of opposing points of view.”  Id.   
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A. The D.C. Anti-SLAPP Act Applies To Mann’s Claims Against the CEI 
Defendants 

 In light of its overriding purpose, the D.C. Anti-SLAPP Act provides for early and efficient 

dismissal, with the most minimal burden on SLAPP defendants:   

(a) A party may file a special motion to dismiss any claim arising from an act in 
furtherance of the right of advocacy on issues of public interest within 45 days after 
service of the claim. 

(b) If a party filing a special motion to dismiss under this section makes a prima facie 
showing that the claim at issue arises from an act in furtherance of the right of 
advocacy on issues of public interest, then the motion shall be granted unless the 
responding party demonstrates that the claim is likely to succeed on the merits, in 
which case the motion shall be denied. 

D.C. Code § 16-5502.  Accordingly, by the Act’s terms, a defendant’s burden is only to make a prima 

facie showing that the plaintiff’s claims arise out of the type of advocacy protected by the Anti-

SLAPP Act—i.e., “an act in furtherance of the right of advocacy on issues of public interest.”   

Moreover, reflecting the broad degree of protection that the Council intended to provide for 

opposing points of view, the statute defines that term with considerable breadth.  See Farah v.Farah v. 

Esquire Magazine, Inc., 863 F.Supp.2d 29, 36 (D.D.C. 2012) (“The Act is broad . . . .”).  An “[a]ct in 

furtherance of the right of advocacy on issues of public interest” includes “[a]ny written or oral 

statement made: (i) In connection with an issue under consideration or review by a legislative, 

executive, or judicial body, or any other official proceeding authorized by law; or (ii) In a place open 

to the public or a public forum in connection with an issue of public interest . . . .”  D.C. Code § 16-

5501(1)(A).  A catch-all provision reaches “[a]ny other expression or expressive conduct that 

involves petitioning the government or communicating views to members of the public in 

connection with an issue of public interest.”  D.C. Code § 16-5502(1)(B).  An “issue of public 

interest,” in turn, is any “issue related to health or safety; environmental, economic, or community 

well-being; the District government; a public figure; or a good, product, or service in the market 

place.”  D.C. Code § 16-5502(3).   
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There can be no question that the D.C. Anti-SLAPP Act applies here.  The Blog Post is an 

“[a]ct in furtherance of the right of advocacy on issues of public interest” because it comments, 

broadly, on the incidence and projected impact of global warming, and, more specifically, on Mann’s 

widely-cited research on those topics (particularly his infamous “hockey stick” graph) and the 

investigation of two public entities, Penn State and NSF, into that research in the wake of the 

Climategate scandal.   

This commentary is “[i]n connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding authorized by law.”  D.C. 

Code § 16-5501(1)(A)(i).  See, e.g., Coalition for Responsible Regulation v. U.S. E.P.A., No. 09-1322 (D.C. 

Cir. filed Dec. 23, 2009) (challenge to EPA’s greenhouse gas “endangerment finding”); 77 Fed. Reg. 

22,392 (Apr. 13, 2012) (proposing Standards of Performance for Greenhouse Gas Emissions for 

New Stationary Sources: Electric Utility Generating Units); Center for Climate and Energy 

Solutions, Bills of the 112th Congress Concerning Climate Change, at 

http://www.c2es.org/federal/congress/112/climate-change-legislative-proposals (describing each 

of the “[m]ore than 100 bills, resolutions, and amendments focusing on climate change [that] have 

been introduced in the U.S. Congress during its current term (2011–2012)”).  As such, the Blog Post 

per se concerns an “issue of public interest” and triggers application of the D.C. Anti-SLAPP Act.93   

                                                 

93 In fact, the Blog Post was published to two categories on CEI’s OpenMarket website: “Global 
Warming” and “Transparency,” and each of these category pages, in turns, contains posts discussing 
legislation and other government action relating to the category.  See OpenMarket, Global Warming, 
at http://www.openmarket.org/category/environment/globalwarming/ (discussing, inter alia, 
greenhouse gas “cap and trade” legislation); OpenMarket, Transparency, at 
http://www.openmarket.org/category/regulation/transparency-regulation/ (discussing, inter alia, 
transparency legislation and government whistleblower lawsuits).    
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For these same reasons, the Blog Post also falls squarely within the statute’s alternative 

definitions.  See D.C. Code §§ 16-5501(1)(A)(ii), (1)(B), (3).  It is, of course, a written statement 

published in a place open to the public—CEI’s OpenMarket weblog.  And by the terms of the 

statute, it is “in connection with an issue of public interest,” relating both to “environmental, 

economic, or community well-being”94 and “a public figure,” Mann.  See Farah, 863 F.Supp.2d at 36-

37 (applying “public interest” definition according to its terms).  Global warming, of course, is the 

subject of a decades-long debate spanning matters of science, statistics, public policy, the 

environment, and the proper role of government, and both CEI and Mann are prominent 

participants in various aspects of this debate.  Moreover, Mann not only acknowledges that he is a 

public figure in that debate, he actually touts that status95 and has embraced his role as a political 

activist for public policies to limit greenhouse gas emissions.96  “Having become such [a] well-known 

proponent[] of one position on the issue, Plaintiff[] cannot complain that the very intensity of [his] 

advocacy also became part of the public debate.  Those who speak with loud voices cannot be 

surprised if they become part of the story.”  Farah, 863 F. Supp.2d at 37.   
                                                 

94 Indeed, global warming is an issue of such intense public interest that other courts have offered it 
as an example of unquestionably protected speech on matters of public concern.  E.g., U.S. v. 
Strandlof, 667 F.3d 1146, 1156 (10th Cir. 2012) (rejecting argument that upholding Stolen Valor Act 
against First Amendment challenge would lead down slippery slope allowing legislatures to 
criminalize, inter alia, “climate change criticism”), vacated on other grounds, 684 F.3d 962 (10th Cir. 
2012); One World One Family Now v. City of Key West, 852 F. Supp. 1005, 1007 (S.D. Fl. 1994) 
(enjoining application of municipal regulation that would have prevented nonprofit from selling t-
shirts bearing messages relating to global warming and other issues).   
95 See Michael E. Mann, The Hockey Stick and the Climate Wars, at 253=(“I became a public 
figure . . . .”); Ex. 2 (Mann identifies himself as “a public figure in this debate” on global warming 
and states that he has “actually learned to embrace the role.”); Ex. 31 (2012) (Mann identifies himself 
as a “public figure in this larger debate about climate change.”).   
96 See, e.g., Michael E. Mann, Get the Anti-Science Bent Out of Politics, Washington Post, Oct. 8, 2010, Ex. 
34 (opinion article by Mann arguing that readers should vote against candidates who disagree with 
his views on global warming); Ex. 7 (Mann discusses his recent political activism).     
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Accordingly, because the Blog Post is “[a]ct in furtherance of the right of advocacy on issues 

of public interest,” the Act applies to each of Mann’s claims against the CEI Defendants.   

B. Mann’s Claims Against the CEI Defendants Must Be Dismissed Unless He 
Can Show They Are “Likely To Succeed on the Merits”  

Because the D.C. Anti-SLAPP Act applies, the CEI Defendants are entitled, without any 

further action on their part, to dismissal of Mann’s claims against them unless Mann is able to carry 

the heavy burden imposed on him by the Anti-SLAPP Act: successfully demonstrating that his 

claims are “likely to succeed on the merits.” D.C. Code § 16-5502(b). 

To further the Act’s purpose of protecting the exercise of public advocacy from harassing 

litigation, the Act mandates expeditious action to terminate offending claims.  It provides that the 

“[t]he court shall hold an expedited hearing on the special motion to dismiss, and issue a ruling as 

soon as practicable after the hearing.  If the special motion to dismiss is granted, dismissal shall be 

with prejudice.”  D.C. Code § 16-5502(d).  In other words, once a defendant has made a prima facie 

showing that the plaintiff’s claims arise from “an act in furtherance of the right of advocacy on 

issues of public interest,” the Anti-SLAPP Act requires that those claims be dismissed with prejudice.  

See Farah, 863 F.Supp.2d at 38 (dismissing claims); Lehan v. Fox Television Stations, Inc., No. 2011 CA 

004592 B (D.C. Sup. Ct. Nov 30, 2011) (dismissing claims).  The sole exception is where the plaintiff 

is able to meet the burden of proving that a claim “is likely to succeed on the merits.”  D.C. Code 

§ 16-5502(b).   

This is a heavy burden, one unique among anti-SLAPP statutes.  To defendants’ knowledge, 

no other state employs in an anti-SLAPP statute a standard requiring a plaintiff to demonstrate that 

he or she is “likely to succeed on the merits.”  In so doing, the Council intended to impose a heavy, 

meaningful burden on SLAPP plaintiffs, perhaps the strictest burden of any jurisdiction, as the 

common definition of the term “likely” illustrates.  See, e.g., Merriam-Webster Dictionary (online ed. 

2012) (defining “likely” as “having a high probability of occurring or being true”, “very probable,” 
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“in all probability”).  Particularly given the stated intent of the Council to give defendants who, like 

CEI and Simberg, are engaged in “grassroots advocacy” the “substantive rights to expeditiously and 

economically dispense of litigation aimed to prevent their engaging in constitutionally protected 

actions on matters of public interest,” Committee Report at 4, the Act’s statutory language must be 

construed to effectuate this purpose, consistent with its plain meaning.  See, e.g., Hutchison Bros. 

Excavation Co. v. Dist.Hutchison Bros. Excavation Co. v. Dist. Of Columbia, 278 A.2d 318, 321 (D.C. 1971) 

(“in construing an act with broad remedial purposes, a court should give a liberal interpretation to 

protective provisions while narrowly interpreting exceptions from such provisions”); McCree v.McCree 

v. McCree, 464 A.2d 922, 928 (D.C. 1983) (following “the general rule of statutory construction, 

which dictates that a remedial statute should be construed liberally in order to effectuate the 

purposes for which it was enacted”).   

Accordingly, Mann’s burden is daunting, as well it should be, in light of his lawsuit’s threat to 

“the principle that debate on public issues should be uninhibited, robust, and wide-open.”  New York 

Times Co., 376 U.S. at 270.  And because he is, as a matter of law, unable to carry it, the CEI 

Defendants are entitled to the protection of the D.C. Anti-SLAPP Act and dismissal of Mann’s 

claims against them. 

II. Mann Cannot Carry His Heavy Burden Under the D.C. Anti-SLAPP Act of Showing 
He “Is Likely To Succeed on the Merits” of His Claims  

“The First Amendment protects debate on matters of public concern, including scientific 

matters.”  McMillan v. Togus Regional Office, Dept. of Veterans Affairs, 294 F.Supp.2d 305, 316 (E.D.N.Y. 

2003) (citing U.S. Const. amend. I).U.S. Const. amend.   As the Supreme Court has recognized, “[a]t 

the heart of the First Amendment is the recognition of the fundamental importance of the free flow 

of ideas and opinions on matters of public interest and concern.” Hustler Magazine, Inc. v. Falwell, 485 

U.S. 46, 50, 108 S.Ct. 876, 99 L.Ed.2d 41 (1988).  Freedom of expression needs “breathing space” to 

survive, see New York Times Co., 376 U.S. at 271–72, and this principle applies with equal force “in 
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the areas of academic and scientific debate,” McMillan, 294 F.Supp.2d at 316.  See also Sweezy v. State of 

N.H. by Wyman, 354 U.S. 234, 250 (1957) (noting that “[s]cholarship cannot flourish in an 

atmosphere of suspicion and distrust”).  Courts have described speech concerning scientific inquiry 

as lying at the “heartland” of discourse protected by the First Amendment.  See, e.g., U.S. v. U.S. Dist. 

Ct. for the Cent. Dist. of Cal., 858 F.2d 534, 542 (9th Cir. 1988). 

For that reason, Mann bears an exceedingly heavy legal burden: “[t]o prevail in a defamation 

suit, Plaintiff must prove that the statements complained of are i) defamatory; ii) capable of being 

proven true or false; iii) ‘of and concerning’ the Plaintiff; iv) false; and v) made with the requisite 

degree of intent or fault.”  Coles v. Coles v. Wash. Free Weekly, Inc., 881 F. Supp. 26, 30 (D.D.C. 1995), 

aff’d, 319 U.S. App. D.C. 215, 88 F.3d 1278 (1996).  And because Mann is a public figure and the 

challenged statements relate to matters of public interest, his burden is even heavier: he must prove 

by clear and convincing evidence that the CEI Defendants acted with “actual malice,” that is, “with 

knowledge” that the challenged statements were false or that they “entertained serious doubts as to 

the truth” of the statements.  New York Times Co., 376 U.S. at 279-80; St. Amant v. Thompson, 390 U.S. 

727, 731 (1968).  Under the D.C. Anti-SLAPP Act, Mann must prove that he is likely to succeed on 

each of these elements.  If he is unable to do so with respect to any one of them, his claims must be 

dismissed.  

Mann cannot carry his burden as a matter of law.  As any reasonable reader would grasp, the 

statements in question (quoted in § H of the CEI Defendants’ Factual Background) consist of 

opinions on issues of intense public debate and rhetorical hyperbole, not actionable assertions of 

fact, and are therefore non-actionable.  Mann’s intentional infliction of emotional distress claim fails 

for the same reasons.  Far from being “likely to succeed on the merits,” Mann’s claims will inevitably 

fail, as a matter of law.  Accordingly, under the D.C. Anti-SLAPP Act, the CEI Defendants are 

entitled to dismissal, with prejudice, of Mann’s claims against them. 
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A. The Statements Express Pure Opinion, Not Actionable Assertions of Fact 

“Sound scientific studies are essential to our legal foundations as well as to individual 

justice.”  McMillan, 294 F.Supp.2d at 317 (citing Justice Stephen Breyer, Introduction, Federal Judicial 

Center, Reference Manual on Scientific Evidence (2d ed. 2000) (Reference Manual)).  “As in political 

controversy, science is, above all, an adversary process. It is an arena in which ideas do battle.”  Id. 

(emphasis added, citation omitted).  For that reason, courts have “cautioned against the potential 

chilling effect that litigation can have on scientific inquiry,” id., and give considerable breathing room 

to parties engaged in controversies with “serious public impact.” See Reuber, Inc. v. Food Chemical 

News, Inc., 925 F.2d 703, 715 (4th Cir. 1991).  As the Fourth Circuit has emphasized, “[i]n the hurly 

burly of a political and scientific debate, some false (or arguably false) allegations fly.” Id. at 717.  

However, if burdens on that speech were “imposed through the law of defamation . . . the free 

exchange of views would be diminished to the public detriment.”  Id. (citing Philadelphia Newspapers, 

Inc. v. Hepps, 475 U.S. 767, 772-73 (1986)).  The question of whether a statement is reasonably 

understood as one of actionable fact is one of law for the court.  Guilford Transp. Indus. v. Guilford 

Transp. Indus. v. Wilner, 760 A.2d 580, 588 (D.C. 2000); Coles, 881 F. Supp. at 32, n.5; Moldea v. New 

York Times Co., 22 F.3d 310, 315-Moldea v. 316 (D.C. Cir. 1994) (Moldea II).   

1. The Language, Context, and Verifiability of the Statements Demonstrate 
that They Are Non-Actionable Expressions of Opinion 

In distinguishing assertions or implications of fact from pure opinions, courts consider the 

totality of the circumstances, including four factors: “the specific language of the challenged 

statement,” the statement’s verifiability (i.e., whether it is capable of being proven true or false), the 

“full context of the statement” (i.e., “the entire article or column”), and the “broader context or 

setting.”  See Ollman v. Evans, 750 F.2d 970, 979 (D.C. Cir. 1984) (en banc).  These factors speak to 

whether statements can “reasonably be interpreted as stating actual facts about an individual” and 

could possibly be “provable as false,” both of which are required for statements to be 
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actionable.  Milkovich v. Lorain Journal Co., 497 U.S. 1, 20 (1990); see also Guilford Transp. Industries, Inc. 

v. Wilner, 760 A.2d at 582-83.  “[I]f it is plain that a speaker is expressing a subjective view, an 

interpretation, a theory, conjecture, or surmise, . . . the statement is not actionable.”  Rosen v. 

American Israel Public Affairs Committee, Inc., 41 A.3d 1250, 1256 (D.C. 2012) (quoting Guilford, 760 

A.2d at 597).   

a. The Setting 

“Some types of writing or speech by custom or convention signal to readers or listeners that 

what is being read or heard is likely to be opinion, not fact.”  Id. at 983.  Thus,  that statements are 

“found in a column on the Op-Ed page suggests . . . that the statements would be understood by the 

reasonable reader as opinion.”  Id. at 985.  This is so because the “reasonable reader . . . is fully 

aware that the statements found there are not ‘hard’ news like those printed on the front page.” Id. 

at 986.  In addition to genre, the context of a particular issue or dispute may lead a reasonable reader to 

recognize a statement as opinion.  On that basis, the Supreme Court has held that words like “scab” 

and “traitor” “cannot be construed as representations of fact” in the charged context of a labor 

dispute, where such words are used in a “figurative sense” to demonstrate “sharp disagreement.”  

Old Dominion Branch No. 496, Nat. Ass'n of Letter Carriers, AFL-CIO v. Austin, 418 U.S. 264, 284 

(1974).Old Dominion Branch No. 496, Nat. Ass'n of Letter Carriers, AFL-CIO v.    

The context here—the contentious and often acrimonious debate over global warming—is 

no less charged.  As described in the Factual Background, supra, this debate is marked by strong 

opinions expressed in strong, vituperative language.  To those, like Mann, who fear catastrophic 

warming, his opponents are guilty of “crime[s] against humanity,” are “deeply unethical,” and “are 
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essentially serving as shills for the fossil fuel industry, [] are doing the bidding of the fossil fuel 

industry, and are not engaging in good faith debate, good-faith discourse, but are simply looking for 

a way to malign the science and the scientists and to advance a policy agenda.”97  To those, like 

Senator James Inhofe, who are skeptical that catastrophe is imminent, devices like Mann’s “hockey 

stick” are a part of the “greatest hoax ever perpetrated on the American people.”98  In fact, Mann’s 

recent book fairly well chronicles the heated debate over global warming, often describing it as a 

“war” or a “battle.”99  In this context, forceful, highly opinionated language and hyperbole are not 

out of place; they are expected, from advocates on both sides.  Mann uses precisely this type of 

language when he describes CEI as dishonest, accuses it of being an “industry front group,” and 

characterizes its work as “fraudulent.”  That is, fortunately or not, the prevailing tone of the debate, 

and therefore such language falls well within the “breathing space” mandated by the Constitution. 

 In addition, a reasonable reader recognizes that commentary on a weblog often takes an 

irreverent and opinionated approach to subjects of public concern.  Indeed, stripped of colorful 

language and strong opinion, a weblog would be a gray space, hardly a weblog at all.  Cf. Moldea II, 

22 F.3d at 311 (noting that book reviews are “a genre in which readers expect to find spirited 

critiques of literary works that they understand to be the reviewer’s description and assessment of 

texts that are capable of a number of possible rational interpretations”).  CEI’s OpenMarket.org, in 

particular, publishes highly opinionated posts on a range of controversial subjects (including climate 

science), presenting a market-oriented view that is often critical of the status quo.  Without knowing 

                                                 

97 Ex. 3.  
98 Andrew Revkin, Politics Reasserts Itself in the Debate Over Climate Change and Its Hazards, N.Y. Times, 
Aug. 5, 2003, at F2. 
99 See, e.g., Mann, The Hockey Stick and the Climate Wars, at 233. 
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any more than that, readers of the Blog Post would have expected provocative, opinionated prose.  

See Weyrich v.Weyrich v. New Republic, Inc., 344 U.S. App. D.C. 245, 252, 235 F.3d 617, 625 (2001) 

(statement that politician suffered “paranoia” was non-actionable opinion when published in a 

venue, The New Republic, “known to be a magazine of political commentary”).  And that is exactly 

what they received. 

b. The Specific Language 

A court considers the specific language of an allegedly defamatory statement to determine 

whether it “has a precise meaning and thus is likely to give rise to clear factual implications.”  Ollman, 

750 F.2d at 980.  “[S]tatements that are ‘loosely definable’ or ‘variously interpretable’ cannot in most 

contexts support an action for defamation.”  Id.  Thus, accusing a prominent conservative of being a 

“fellow traveler of fascists” was not actionable; given that the plaintiff and defendant “embraced 

widely different definitions of ‘fascism,’” such expressions “‘cannot be regarded as having been 

proved to be statements of facts, among other reasons, because of the tremendous imprecision of 

the meaning and usage of these terms in the realm of political debate.’”  Id. (quoting  Buckley v. Littell, 

539 F.2d 882, 893 (2d Cir. 1976)).   

So too here.  See  Compl. ¶26.  The first challenged statement proposes that “Mann could be 

said to be the Jerry Sandusky of climate science” for the ways that “he has molested and tortured 

data in the service of politicized science.”  As an initial matter, the phrase “could be said” clearly 

indicates that what follows is a statement of opinion or conjecture, or is offered in the subjunctive 

mood, and is therefore not a verifiable statement of fact.  The statement is also, in part, a metaphor, 

a figure of speech used not to denote factual equivalence but only some kind of “likeness or 

analogy” that must be inferred from context.  Parks v. LaFace Records, 329 F.3d 437, 454 (6th Cir. 

2003) (quoting Webster’s Third New International Dictionary 1420 (Phillip Babcock Gove, ed. 1976)).  

Mann concedes that this is a “comparison,” Compl. ¶4, and such comparisons—even arguably more 
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offensive ones, such as to Mussolini's Italy, Nazi Germany, and Adolph Hitler—are consistently 

held to be protected opinion.  Williams v. Town of Greenburgh, 535 F.3d 71, 77 (2d Cir. 2008) (holding 

that a statement condemning a public official as a “Junior Mussolini” was protected speech and 

citing cases).   

As to the statement that Mann “molested and tortured data in the service of politicized 

science,” its ambiguity renders it even less susceptible to being taken as a statement of fact than 

“fascist,” a term that is at least capable of precision in certain contexts.  Ollman, 750 F.2d at 981 n.20.  

It obviously cannot be taken literally: the mind strains to imagine how one might literally molest or 

torture a datum.100  By contrast, opinionated criticism of statistical analysis is regularly couched in 

such terms as contained in the challenged statement.  For example, there is (actual) Nobel Laureate 

economist Ronald Coase’s famous quip, “If you torture the data long enough, it will confess.”  

Gordon Tullock, A Comment on Daniel Klein’s “A Plea to Economists Who Favor Liberty,” 

Eastern Economic Journal, Spring 2001, at n.2.  Similar usages abound.101  Such criticism amounts to 

                                                 

100 That said, this statement could not plausibly be read to imply fraud, as apart from just bad science 
and statistical practice. 
101 See, e.g., Terence M. Davidson & Christopher P. Guzelian, Evidence-Based Medicine: The (Only 
Means for Distinguishing Knowledge of Medical Causation from Expert Opinion in the Courtroom, 
47 Tort Trial & Ins. Prac. L.J. 741, 779 (2012) (“There is always some twist or spin that can be put 
on studies.  Torture data enough and they will confess to anything.”); E. Donald Elliott, Only a Poor 
Workman Blames His Tools: On Uses and Abuses of Benefit-Cost Analysis in Regulatory Decision 
Making About the Environment, 157 U. Pa. L. Rev.  178, 180 (2009) (“[Y]ou lawyers torture the 
epidemiological data until they scream.”); Daniel J. Rohlf, Lessons from the Columbia River Basin: 
Follow the Blueprint But Avoid the Barriers, 19 Pac. McGeorge Global Bus. & Dev. L.J. 195 (2006) 
(“[T]here inevitably will be attempts to frame scientific questions in a manner that supports a 
favored policy outcome, or attempts to manipulate the science itself to reach pre-ordained 
conclusions. One long-time advocate for salmon restoration calls this phenomenon ‘torturing the 
data until it confesses what the powers-that-be want to hear.’”); Walter R. Schumm, Empirical and 
Theoretical Perspectives from Social Science on Gay Marriage and Child Custody Issues, 18 St. 
Thomas L. Rev. 425, 437 (2006) (“[R]esearchers tend to see what they want to see and once they 

                                                 

continued on next  page… 
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disagreement over assumptions and methodology—that is, matters of opinion on what constitutes 

good science and solid statistical technique—not an accusation of literal fraud, e.g., making up data.  

Indeed, the Blog Post links to detailed criticisms of Mann’s statistical method that produces a 

hockey stick-shaped diagram from nearly any input and his controversial method of splicing 

together different data series.102  Thus, this statement merely restates the longstanding criticism of 

Mann’s “hockey stick” diagram: that it is based on flawed assumptions and statistical methods that 

serve to exaggerate recent warming.   

The same is true of the second challenged statement, which states that “Mann had been 

engaging in data manipulation to keep the blade on his famous hockey stick graph . . . .”  Again, this 

statement, if taken as one of fact, is subject to no single, certain meaning; in fact, “data 

manipulation” is commonly used to refer descriptively to the practice of statistics.103  Taken as 

                                                 

…continued from previous page 

have found it, they quit, rather than trying to test their results from an oppositional perspective. For 
example . . . , [a]fter torturing the data for some time . . . .”); Jonathan Kahn, From Disparity to 
Difference: How Race-Specific Medicines May Undermine Policies To Address Inequalities in 
Health Care, 15 S. Cal. Interdisc. L.J. 105, 121 (2005) (“VaxGen’s race-based claims, however, were 
quickly shot down by the medical and scientific communities as being a deeply flawed, even tortured 
reading of the data . . . .”); Erica Beecher-Monas, The Heuristics of Intellectual Due Process: A 
Primer for Triers of Science, 75 N.Y.U. L. Rev. 1563, 1602-03 (2000) (“Judges, like scientists, should 
question whether the data was ‘trimmed’ to favor a certain outcome and make sure that the results 
‘were not the product of overenthusiastic data torture.’”); Frank B. Cross, Lawyers, the Economy, 
and Society, 35 Am. Bus. L.J. 477, 504 (1998) (“Magee’s findings may merely illustrate the aphorism 
of statistics that if you torture the data enough, nature will always confess.”). 
102 Ex. 6; Ex. 6, att. E. 
103 E.g., Adam Belz, Health Care Creates New State Jobs Boom, Star Tribune, Dec. 9, 2012, at A1 (“Over 
the past year, Allina has added 45 full-time employees who manipulate data from electronic medical 
records—blood pressure, lab tests, socioeconomic status and medication use—to figure out which 
patients need the most attention.”); Victor Zapana, Web Site Aims for More Transparency, Wash. Post, 
Dec. 6, 2012, at B3 (Montgomery County’s “new site puts [County information] all in one place, and 
residents can even search and manipulate data using spreadsheets”); Marcia Pledger, Small Businesses 

                                                 

continued on next  page… 
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opinion, to accuse one of “manipulating” data is simply to criticize a statistical analysis as biased 

toward reaching some particular result.  See, e.g., David N. Kinsey, The Growth Share Approach to 

Mount Laurel Housing Obligations: Origins, Hijacking, and Future, 63 Rutgers L. Rev. 867, 874-75 

(2011) (criticizing regulations as “based on manipulated data and tortured explanations that 

unsuccessfully attempt to justify a bold decision to artificially reduce municipal housing 

obligations”); Jonathan Kahn, From Disparity to Difference: How Race-Specific Medicines May 

Undermine Policies To Address Inequalities in Health Care, 15 S. Cal. Interdisc. L.J. 105, 115 (2005) 

(criticizing “manipulations of statistical data to make it appear as if the race-specific character of [a 

drug’s] development was driven more by medicine than by commerce”).  In context, the gravamen 

of this criticism is clear: the words “data manipulation” are hyperlinked to the article on McIntyre’s 

website describing “Mike’s Nature trick” to splice together data series without reducing the “hockey 

stick” diagram’s blade.104  Neither that article nor the Blog Post argues that Mann contrived data, 

only that he adopted a particular statistical methodology that led to a particular result. 

The third challenged statement, which calls Mann “the posterboy of the corrupt and 

disgraced climate science echo chamber,” is self-evidently a statement of opinion comprised, as 

described below, of rhetorical hyperbole and not reasonably read in its literal sense.  But even taken 

literally, it reflects nothing more than the low esteem in which skeptics hold Mann and his work.  

                                                 

…continued from previous page 

Drawn to the ‘Cloud’ Need to Weigh Advantages and Risks Off-site Servers Facilitate Work, but Reduce Control, 
Plain Dealer, Dec. 2, 2012, at D1 (“Tapping into the cloud allows companies using online software 
to input, edit and manipulate data stored on servers . . . .”).   
104 Ex. 6; Ex. 6, att. E. 



44 
 

The fourth challenged statement, a rhetorical question asking to what lengths Penn State 

would go to “hide academic and scientific misconduct,” expresses an opinion regarding the 

university, not Mann.  This opinion is, of course, the core of the Blog Post: that Penn State puts its 

own interests ahead of ferreting out inconvenient truths.  This is apparent from the surrounding 

text, which is critical of the university, not Mann, and questions its motives in both the Sandusky 

and Mann affairs.  Regardless, as explained below, a rhetorical question of this sort is not an 

actionable assertion of fact.  See infra § II.A.3.   

Finally, the challenged statement by Lowry also clearly expresses an opinion, albeit one that 

the CEI Defendants never published.  See infra § I.C.  Lowry’s article states that, in rhetorical usage, 

“fraudulent” (a word used by Defendants National Review and Mark Steyn to describe Mann’s 

“hockey stick” diagram) “means intellectually bogus and wrong” and that Lowry “consider[s] 

Mann’s prospective lawsuit [i.e., this one] fraudulent.”  The term “intellectually bogus” certainly does 

not denote literal fraud any more than the term “intellectually bankrupt” denotes insolvency; it 

indicates only a perceived lack of merit.  See, e.g., Editorial, A Leading Japanese Politician Espouses a 

9/11 Fantasy, Washington Post, Mar. 8, 2010 (describing the ideas of a 9/11 conspiracy theorist as 

“too bizarre, half-baked and intellectually bogus to merit serious discussion”).  In other words, the 

statement expresses an opinion critical of Mann’s ideas, assumptions, and methodology. 

Mann has described CEI’s work as “fraudulent,” and the Blog Post responds in kind (albeit 

using somewhat more restrained language), describing Mann’s work as “decepti[ve]” and the 

product of “molested and tortured data.”  In either case, the message is effectively the same: my 

opponent’s position is illegitimate because it is biased and based on assumptions or methodology 

that I believe to be incorrect.  A reasonable reader would recognize the Blog Post’s language and 

tone as conveying strongly-held opinion, not straight-down-the-middle reportage, in the same way 

such a reader would regard Mann’s heated statements as conveying disagreement. 
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c. The Publication as a Whole  

“The degree to which a statement is ‘laden with factual content’ or can be read to imply facts 

depends upon the article or column, taken as a whole, of which the statement is a part.”  Ollman, 750 

F.2d at 982.  Speech must be analyzed in context because “the general tenor of the entire work [may] 

negate[] the impression that the defendant was asserting an objective fact.” Partington v. Bugliosi, 56 

F.3d 1147, 1153 (9th Cir. 1995).  For example, when a statement is phrased as a question, that 

“put[s] the reader on notice that what is being read is opinion and thus weaken[s] any inference that 

the author possesses knowledge of damaging, undisclosed facts.”  Ollman, 750 F.2d at 983 (citing 

Pease v. Telegraph Publishing Co., 121 N.H. 62, 426 A.2d 463, 465 (1981)).   

Here, consideration of the context in which the statements were presented and would be 

regarded by a reader—i.e., the Blog Post taken as a whole—only reinforces that they are expressions 

of opinion.  The passages were posted on a weblog that discusses provocative issues of public 

concern and expressly presents a free-market bent—indeed, the weblog declares its purpose to 

“make the uncompromising case for economic freedom.”105  The principal message of the Blog Post 

actually does not concern Mann directly, but Penn State, which the Blog Post argues (on the basis of 

the Freeh Report and the university’s parochial interests) cannot be trusted to conduct a fair, 

thorough, and impartial investigation into the allegations raised by the Climategate affair.  This is 

plainly an opinion message, and the remainder of the Blog Post is in service of it.  Afro-American Pub. 

Taken as a whole, the Blog Post’s citation of other materials confirms that this is so.  It links 

to a wide range of information, including Penn State’s investigatory report, so that readers would 

have a basis for its commentary on those facts.  Such contextual citation of facts “make[s] it clear 
                                                 

105 Openmarket.org, at http://www.openmarket.org/about/.   
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that a statement is being used in a metaphorical, exaggerated or even fantastic sense.”  Ollman, 750 

F.2d at 982.  For example, where a “local newspaper . . . had described the substance of the land 

developer’s negotiating proposals, the use of the term ‘blackmail’ to characterize those proposals 

was quite plainly to be seen as an expression of opinion.”  Id.  (discussing  Greenbelt Cooperative 

Publishing Assoc. v. Greenbelt Cooperative Publishing Assoc.  Bresler, 398 U.S. 6, (1970)); see also Moldea II, 

22 F.3d at 317; Partington, 56 F.3d at 1156-57; Agora, Inc. v Axxess, Inc., 90 F. Supp. 2d 697,  704 (D. 

Md. 2000).  In the same way, the Blog Post directs readers to articles analyzing the statistical 

methods and data underlying the “hockey stick” diagram, as well as documents on Climategate and 

subsequent investigations.  That it also characterizes those things—quite negatively, in the case of 

Mann’s research—is clearly opinion.   

 Mann cannot, of course, argue that those pure opinions are actionable because he believes 

them to be false.  “Under the First Amendment there is no such thing as a false idea.”  Gertz v. Robert 

Welch, Inc., 418 U.S. 323, 339 (1974).   

   d. Verifiability 

Finally, the challenged statements are plainly not subject to verification in the manner of 

actionable assertions of fact because they are not “objectively capable of proof or disproof.”  Ollman, 

750 F.2d at 981.  For example, calling someone a “Marxist” or a “fascist” is not verifiable, because 

each of those terms is “unmistakably a loosely definable, variously interpretable statement of 

opinion made inextricably in the contest of political, social or philosophical debate.”  Id. (quotation 

marks omitted).  Claims that Mann “molested and tortured data,” has a political agenda (a fact to 

which he readily admits), acted in an “unscientific manner,” engaged in “data manipulation,” and is 

the “posterboy of the corrupt and disgraced climate science echo chamber” use, if anything, looser 

language than “Marxist” and “fascist,” particularly in the context of a fierce debate where the 

warring sides barely agree on anything.  Whether these insulting terms are warranted or not depends 
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entirely on one’s view of climate science, and not any accepted fact or certain standard.  They can 

therefore be regarded only as opinion.   

2. The Statements Are Expressions of Opinion Based on True Facts and 
Therefore Protected By the First Amendment and the Fair Comment 
Privilege 

As a matter of First Amendment law, opinions that are based on truthful facts are non-

actionable.  See Liberty Lobby, Inc. v. Dow Jones Co., Inc., 838 F.2d 1287, 1300 (D.C. Cir. 1988) (“While 

the stated facts underlying an opinion may support a libel action if they themselves are false and 

defamatory, an opinion itself never can.”).  As long as the author puts forth a “supportable 

interpretation” of the facts, the statement is not actionable.  Moldea II, 22 F.3d at 315 (“The proper 

analysis would make commentary actionable only when the interpretations are unsupportable by 

reference” to the underlying facts.).  On that basis, the Moldea II court held that a book review’s claim 

that a book by a journalist contained “too much sloppy journalism” was not an actionable assertion 

of fact.  Id. at 318-19.  “Because the reader understands that such supported opinions represent the 

writer’s interpretation of the facts presented, and because the reader is free to draw his or her own 

conclusions based upon those facts, this type of statement is not actionable in defamation.”  Id.  at 

317. (citing Moldea v. New York Times Co., 15 F.3d 1137, 1144-45 (D.C. Cir. 1994) (Moldea I).  

Similarly, under the District of Columbia’s common law fair comment privilege, an author’s 

comment on a matter of public interest’s based on facts available to the reader, is not actionable, 

even if the facts are not disclosed in the publication itself.  See Fisher v. Washington Post Co., 212 A.2d 

335, 337 (D.C. App. 1965) (“So long as the comment is the speaker’s actual opinion, based on fact, 

about a matter of public interest, the words are protected . . . .”).  And where the author goes even 

further and discloses facts from which a range of different conclusions may be drawn, the 

challenged statements are even less likely to support a defamation claim.  See Chapin v Knight-Rider, 

Inc., 993 F.2d 1087, 1096 (4th Cir. 1993) (noting that answer allegedly implied by challenged question 
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“was certainly within the wide range of possibilities, which is precisely why we need and must permit a free 

press to ask the question”) (emphasis added); Phantom Touring, Inc. v. Affiliated Publ’ns, 953 F.2d 724, 

730 (1st Cir. 1992)(noting that journalist “not only discussed all the facts underlying his views but 

also gave information from which readers might draw contrary conclusions”).  Such facts may be 

disclosed in the article itself or through hyperlinks to source materials.  Jankovic v Int’l Crisis Grp., 593 

F.3d 22, 26 (C.A.D.C. 2010); Agora, 90 F. Supp. 2d at 704-05; Redmond v Gawker Media, LLC, 2012 

WL 3243507, at *6 (Cal.App. 1 Dist. Aug. 10, 2012); Sandals Resorts Int’l, Ltd. V Google, Imc., 925 

N.Y.S.2d 407, 409, 416 (2011).  Application of the fair comment privilege is a question of law for 

the court.  Fisher, 212 A.2d at 337-338.   

Mann’s complaint fails to note that the Blog Post links to a wealth of factual materials that 

provide a basis for its commentary. See  Compl. ¶26  Each of the challenged statements, in turn, is 

commentary on those disclosed facts and other facts readily available to the public. 

The first challenged statement—that Mann has engaged in “hockey-stick deceptions” and 

“molested and tortured data in the service of politicized science”—itself links to Simberg’s January 

2012 article discussing McIntyre’s statistical reanalysis of the CRU’s “hockey stick” diagram that calls 

into question whether the stick actually has a “blade” at all and suggests that data was selectively 

included in order to artificially create the impression of recent warming.106    The Blog Post also links 

to the article on McIntyre’s website that disputes claims that the “Mike’s [i.e., Mann’s] Nature trick” 

mentioned in the “hide the decline” email was innocuous.107  That article criticizes the statistical 

methods used to splice together reconstructed historical temperature estimates with more recent 

                                                 

106 Ex. 6, att. B. 
107 Ex. 6; Ex. 6, att. E. 
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temperature measurements—a questionable maneuver because the former were substantially lower 

than the latter (i.e., the “decline”).  Importantly, the Independent Climate Change Email Review—

cited by Mann as an “exoneration,” Compl. ¶21—found this technique to be “misleading.”108  

Finally, the Blog Post also quotes and links to the Penn State investigation’s report (which Simberg 

expressly describes as “declar[ing] him [Mann] innocent of any wrongdoing”)109 and links to another 

blog post describing the NSF investigation’s report (in terms sympathetic to Mann) and linking to 

it.110  Based on all of these factual materials, which are fully and prominently disclosed in the article, 

the CEI Defendants offered their opinion on Mann’s “hockey stick” research, which they believe to 

be biased and based on faulty assumptions and methodology.  Readers, however, have the factual 

basis (through links and access to other publicly available materials) to draw their own conclusions 

as to whether they agree or disagree with Simberg and CEI.   

The same is true of the second challenged statement, regarding “data manipulation.”  It links 

to the article on McIntyre’s website described above and is a comment on Mann’s methodology, 

which the CEI defendants believe to be faulty.111  Again, readers have ready access to the facts (e.g., 

Mann’s articles112 and descriptions of the statistical techniques employed in those articles) to draw 

their own conclusion. 

The third challenged statement, referring to the “corrupt and disgraced climate science echo 

chamber,” is a quote from an article by Marc Morano, editor of the “Climate Depot” website, which 

                                                 

108 Ex. 18, at 59-60 (2010). 
109 Ex. 6; Ex. 6, att. G. 
110 Ex. 6; Ex. 6, att. L. 
111 Ex. 6; Ex. 6, att. E. 
112 Michael Mann: Research,  
http://www.meteo.psu.edu/holocene/public_html/Mann/research/research.php. 
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is linked to in the Blog Post.113  This characterization of mainstream climate science as “corrupt” and 

“disgraced” is a comment on the revelations contained in the Climategate emails and what many 

skeptics viewed as Penn State’s inadequate investigation into Mann’s research and conduct.  Again, 

the facts (e.g., the emails, the Penn State report, etc.) are available for readers to reach their own 

conclusions.  

The fourth challenged statement, a rhetorical question asking to what lengths Penn State 

would go to “hide academic and scientific misconduct,” comments on the facts disclosed in the 

Freeh report on the Sandusky affair, as well as the university’s conduct of its investigation of Mann’s 

research.  The Blog Post links to reports on both investigatory reports.114   

Finally, the challenged statement by Mr. Lowry was never republished by the CEI 

Defendants.  See infra § II.C.  But even assuming republication, it simply describes that research as 

“intellectually bogus”—an archetypical fair comment on materials available to the public, Mann’s 

publications.115  See Fisher, 212 A.2d at 337 (fair comment where newspaper described art gallery’s 

show as “badly hung”).   

“There is a long and rich history in our cultural and legal traditions of affording reviewers 

latitude to comment on literary and other works,” and that such commentary, where critical, 

“necessarily has the effect of injuring an author’s reputation” does not deprive it of First 

                                                 

113 Marc Morano, Penn State Investigation Cited Mann’s ‘Level of Success in Proposing Research and Obtaining 
Funding’ as Some Sort of Proof That He Was Meeting the ‘Highest Standards’, Climate Depot, July 02, 2010, 
http://www.climatedepot.com/a/7182/Investigation-cited-Manns-level-of-success-in-proposing-
research-and-obtaining-funding-as-some-sort-of-proof-that-he-was-meeting-the-highest-standards . 
114 Ex. 6; Ex. 6, atts. G, L. 
115 See Michael E. Mann: Research Home,  
http://www.meteo.psu.edu/holocene/public_html/Mann/research/research.php (collecting 
Mann’s research).   
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Amendment protection.   Moldea II, 22 F.3d at 315.  The Blog Post, while certainly critical of Mann’s 

research, is a protected opinion based on truthful facts, offering fair comment on that research and 

Penn State’s investigation of it following the disclosure of the Climategate emails, while providing a 

factual basis (in addition to the wealth materials that are otherwise readily available to the public) for 

readers to draw their own conclusions.  Accordingly, the statements challenged by Mann are not 

actionable. 

3. Because the Statements Raise Questions Regarding Mann’s Research and the 
Penn State Investigation, They Are Not Actionable Assertions of Fact 

Finally, the challenged passages are not actionable because they raise questions, rather than 

making factual assertions capable of “being proved true or false.”  See Milkovich v. Lorain Journal Co., 

497 U.S. at 21.  Taken as a whole, the Blog Post invites the reader to ask questions.  The Blog Post’s 

criticism is principally directed at the investigations into Mann’s research, characterizing Penn State’s 

investigation as a “cover up and whitewash” due to its lack of independence, failure to consider 

relevant material, and limited scope.116  But rather than a declarative conclusion, it ends with a 

question: whether, in light of Penn State’s failure to investigate the allegations against Sandusky 

because of the revenues generated by its football program, the university would “do any less to hide 

academic and scientific misconduct, with so much at stake?”117  This question, which is the Blog 

Post’s penultimate line, does not make an assertion that “could be false”; rather, it is “invit[ing] the 

public to ask.”  Chapin, 993 F.2d at 1096.  “This invitation, rather than a libel, is the paradigm” of the 

free expression protected by the First Amendment.  Id.  

                                                 

116 Ex. 6. 
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Courts across the country have employed similar reasoning in holding that raising questions 

does not support defamation actions. See, e.g., Partington v. Bugliosi, 56 F.3d at 1157 (question did not 

“impl[y] a false assertion of fact”); Beverly Hills Foodland, Inc. v.Beverly Hills Foodland, Inc.  United Food 

& Commercial Workers Union, Local 655, 39 F.3d 191, 195–96 (8th Cir. 1994) (question “was not a 

false statement of fact, nor could it reasonably be read as such”); Phantom Touring, Inc. v. Affiliated 

Publ’ns, 953 F.2d at 730 Phantom Touring, Inc.  (question “reasonably could be understood only as [the 

author’s] personal conclusion about the information presented, not as a statement of fact”); Volm 

v.Volm v. Legacy Health Sys., Inc., 237 F. Supp. 2d 1166, 1178 (D. Or. 2002) (statement in the form of 

a “rhetorical question” was not “an assertion of objective fact” and “not capable of being proven 

true or false”); Carani v.Carani v. Meisner, No. 08-cv-02626-MSK-CBS, 2010 WL 3023805, at *3 (D. 

Colo. Jul. 30, 2010) (“The question does not imply the existence of a fact that can be proven to be 

true or false, and thus, cannot be defamatory.”); Eisenstein v. WTVF-TV, No. M2011-02208-COA-

R3-CV, 2012 WL 3090307, at *5 (Tenn. Ct. App. Jul. 30, 2012) (question was “‘not equivalent to a 

direct charge’” but rather “invite[d] an answer of ‘yes,’ ‘no,’ or ‘I don’t know’”) (quoting McCluen v. 

Roane Cnty. Times, Inc., 936 S.W.2d 936, 940 (Tenn. Ct. App. 1996)). 

The Blog Post’s comments on Mann’s research—comments that must, of course, be 

considered in the context of the Blog Post as a whole, Afro-American Pub. Co., 366 F.2d 649, 655 

(1966) —offer opinions on scientific controversies with “serious public impact.”  See Reuber, Inc., 925 

F.2d,ata 715 (4th Cir. 1991).  Climate science is a subject of intense public debate.  So, too, is Mann’s 

research.  And like many other persons, including the Virginia Attorney General and Members of 

Congress, the CEI Defendants question Mann’s research and Penn State’s investigation of his 

research.  Rather than simply insulting Mann, they discussed Climategate and the resulting 

investigations and specifically noted that Penn State’s investigation “declared him innocent of any 

wrongdoing.”  They provided a hyperlink to the university’s report, but at the same time they 
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questioned the conclusiveness of that investigation in light of other criticisms of Mann’s work.118  By 

raising these issues and asking questions, they invited their readers to do the same. 

Taken as a whole, the Blog Post is “constructed around questions, not conclusions,” and 

merely raising questions is “insufficient to sustain a defamation suit.” Chapin, 993 F.2d at 1098.  

Indeed, “[t]he First Amendment is served not only by articles . . . that purport to be definitive but by 

those articles that, more modestly, raise questions and prompt investigation or debate.” Ollman, 750 

F.2d at 983 (emphasis added).  The Blog Post is such an article. 

B. The Statements Are Non-Actionable Rhetorical Hyperbole 

  The “First Amendment provides protection for statements that cannot reasonably be 

interpreted as stating actual facts about an individual.’” Weyrich,New Republic, Inc., 344 U.S. App. D.C. 

at 252 (citation and quotation marks omitted); see also, e.g., Washington v. Smith, 317 U.S. App. D.C. 79, 

80-81, 80 F.3d 555, 556-57 (1996) (same).  This principle “provides assurance that public debate will 

not suffer for lack of ‘imaginative expression’ or the ‘rhetorical hyperbole’ which has traditionally 

added much to the discourse of our Nation.” Coles, 881 F. Supp. at 32 (citations and quotation 

marks omitted).  In particular, it “is intended to protect the use of loose, figurative or hyperbolic 

language which would preclude an impression that the author was seriously maintaining a provable 

fact.” White v.White v. Fraternal Order of Police, 285 U.S. App. D.C. 273, 283, 909 F.2d 512, 522 (1990) 

(citation and quotation marks omitted). 

Put differently, there are some statements that, if taken literally, could be actionable 

assertions of fact, but which, because of the nature of the language used and when viewed in 

context, would not actually be so understood by a reasonable reader.  See Mink v. Knox, 613 F.3d 995, 
                                                 

118 Ex. 6; Ex. 6, att. G. 
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1007 & n.10 (10th Cir. 2010) (citing cases applying the reasonable-reader standard and finding 

challenged statements to be non-actionable hyperbole or opinion).  Courts have applied this 

principle time and again to dismiss defamation claims arising from speech that signaled to 

reasonable members of the audience that they should approach what was being said in other than a 

purely literal sense.  

In one such case, for example, the Supreme Court held that an allegation of “blackmail,” 

although on its face an accusation of criminal conduct provable as true or false, was rendered non-

actionable when used in a context that signaled its hyperbolic nature.  Greenbelt Coop. Publ’g Ass’n v. 

Bresler, 398 U.S. at 13-14 (in context of articles reporting on public controversy concerning 

development plans, “even the most careless reader must have perceived that the word [“blackmail”] 

was no more than rhetorical hyperbole, a vigorous epithet used by those who considered [the real 

estate developer’s] negotiating position extremely unreasonable”); see also Jenkins v. Snyder, No.Jenkins 

v.  00CV2125, 2001 WL 755818, at *5 (E.D. Va. Feb. 2, 2001) (statement that groundskeepers were 

“trying to kill the players with their crappy field” was hyperbolic and “cannot be understood in its 

literal sense”). 

As both the Court of Appeals and the D.C. Circuit have emphasized, in addition to 

examining the specific language used for signals to the audience that a non-literal interpretation is 

appropriate, an examination of the context in which the challenged statement appeared is key: “it is 

in part the settings of the speech in question that makes their hyperbolic nature apparent, and which 

helps determine the way in which the intended audience will receive them.”  Moldea II, 22 F.3d,at 

314 (fact that allegedly defamatory statements were in book review would cause readers to expect 

subjective criticism of subject, not objective news reporting); Guilford Transp., 760 A.2d at 588 (where 

allegedly defamatory statements about corporation appeared in op-ed column, context signaled to 
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readers they were likely to encounter opinions, not statements of fact); Ollman, 750 F.2d at 990 

(same). 

Of course, Mann is himself no stranger to rhetorical hyperbole.  For example, in his recent 

book, he accuses Members of Congress of engaging in “inquisitions” and using “McCarthyist” 

tactics in the climate change debate.  Mann, The Hockey Stick and the Climate Wars, at 245-48, 

256. And as the book’s title indicates, Mann likens the climate science debate to “war.”  He even 

declares the work of CEI to be “fraudulent,” id. at 63—a hypocritical characterization, given his 

lawsuit’s allegations.  See, e.g., Compl. ¶35 (accusing Defendants of libel per se for “accusing Dr. 

Mann of . . . fraud,” a word that, unlike in Mann’s book, was not used in the Blog Post).   

This kind of rhetoric is permissible because it “cannot reasonably [be] interpreted as stating 

actual facts . . . .” Weyrich, 344 U.S. App. D.C. at 252 (quotation omitted).  Mann is simply expressing 

his frustration that some disagree with him and have the temerity to say so.  However, a reasonable 

person understands that his “loose, figurative [and] hyperbolic language” is not offered as a provable 

fact.  See White, 285 U.S. App. D.C. at 283.  Rather, reasonable readers would understand that Mann 

is not engaged in a literal “war,” that Members of Congress are not leading the “Inquisition” or a 

state-sponsored search for Soviet agents, and that CEI is not attempting to “defraud” any person of 

their money or property.  Mann’s rhetoric reflects the intensity of the climate science debate and the 

strong disagreement between those who take different sides in it.  Even though his language is 

colorful, it is protected by the First Amendment.   

So, too, is the Blog Post.  No reasonable reader of the Blog Post would conclude that Mann 

committed any of the criminal acts for which Sandusky was convicted.  Indeed, reading the Blog 

Post, no reasonable person could conclude that Mann has been accused of committing acts remotely 

similar to those of Sandusky—the comparison between the two men’s deeds is metaphorical, not 

literal.  In this way, just like Mann in his book, the CEI Defendants commented on a subject of 
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intense public debate, using “imaginative expression” and “rhetorical hyperbole” to make their 

point.  See Coles, 881 F. Supp. at 32; White, 285 U.S. App. D.C. at 283.  A reasonable reader would 

understand that the Blog Post makes a highly rhetorical comparison between the Penn State cover-

up of the Sandusky scandal and the possibility of a similar whitewashing at the same institution by 

the same leadership in its investigation into Mann’s research following Climategate’s disclosure of 

unseemly emails concerning Mann’s work.  

  Coming after that comparison, the CEI Defendants’ other comments, which state that Mann 

has engaged in “data manipulation” and is the “posterboy of the corrupt and disgraced climate 

science echo chamber,” Compl. ¶26, are also obviously likewise rhetorical hyperbole.  A reasonable 

reader would not think that Mann was being accused of fraud in any literal criminal sense.  Again, 

the language used in the Blog Post (like that used in Mann’s book) reflects the intensity of the 

climate science debate.  The CEI Defendants questioned Mann’s conclusions on climate science as 

intellectually suspect, and they did so using “rhetorical hyperbole, a vigorous epithet” to express 

their concerns.  See Greenbelt Coop. Publ’g Ass’n, 398 U.S. at 13-14.  Like Mann’s own language in his 

book, the language used in the Blog Post is vigorous, but is nonetheless protected by the First 

Amendment.   

C. The CEI Defendants Cannot Be Liable for National Review’s Comments   

Mann’s claim that CEI “adopted and republished” an allegedly defamatory statement 

published by National Review fails as a matter of law because CEI did not itself publish or republish 

that statement, only hyperlinking to it.  See Compl. ¶¶33, 84.   

A hyperlink to allegedly defamatory materials, without more, is insufficient to support a libel 

claim.  As the Third Circuit explained in holding that a hyperlink did not serve to republish an 

allegedly defamatory article: “while a reference may call the existence of the article to the attention of 

a new audience, it does not present the defamatory contents of the article to the audience.  Therefore, a 
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reference, without more, is not properly a republication.”  In re Philadelphia Newspapers, LLC, 690 

F.3d 161, 175 (3d Cir. 2012) (emphasis in original, quotation marks omitted); see also Shepard v. 

TheHuffingtonPost.com, Inc., No. 12-1513, 2012 WL 5584615 at *2 (D.Minn. Nov. 15, 2012); U.S. ex rel. 

Klein v. Omeros Corp., No. 09-1342, 2012 WL 4874031 at *11 (W.D. Wash. Oct. 15, 2012); Salyer v. 

Southern Poverty Law Center, Inc., 701 F.Supp.2d 912 (W.D. Ky. 2009); Sundance Image Tech., Inc. v. Cone 

Editions Press, Ltd., No. 02–02258, 2007 WL 935703 (S.D. Cal. Mar. 7, 2007); Churchill v. State of N.J., 

378 N.J.Super. 471, 876 A.2d 311 (2005); Goforth v.Shepard v. TheHuffingtonPost.com, Inc.,U.S. ex rel. 

Klein v. Omeros Corp.,Wash. Oct. Salyer v. Southern Poverty Law Center, Inc.,Sundance Image Tech., Inc. v. Cone 

Editions Press, Ltd., 02–02258, 2007 WL 935703 (S.D. Cal. Mar. Churchill v. Goforth v. Avemco Life Ins. 

Co., 368 F.2d 25, 29 n. 7 (5th Cir. 1966) (“[A] mere reference to another writing which contains 

defamatory matter does not constitute an actionable repetition or republication of that libelous 

material.”). 

Here, Mann does not contend that CEI’s press release itself contained any defamatory 

statement, only that it linked to an allegedly defamatory statement on National Review’s website. 

Compl. ¶¶34, 84.  And Mann does not contend that CEI presented any part of the National Review 

statement, see Compl. ¶¶34, 84, and, in fact, it did not.  See id.  Accordingly, Mann fails to state a 

claim against CEI with respect to that statement because he has failed to allege, as required, that CEI 

ever published it.  See Restatement (Second) of Torts § 558(b) (publication required); LeFande v. 

District of Columbia, 864 F. LeFande v. Supp.2d 44, 51 (D.D.C. 2012) (Under D.C. law, “a cause of 

action for defamation requires proof of publication . . . .”). 

D. Mann’s Intentional Infliction of Emotional Distress Claim Falls with His 
Libel Claims 

 Mann’s final claim, for intentional infliction of emotional distress, must fail alongside his 

various claims for libel.  The United States Supreme Court has made clear that public figures “may 

not recover for the tort of intentional infliction of emotional distress by reason of 
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publications . . . without showing in addition that the publication contains a false statement of fact 

which was made with ‘actual malice.’”  Hustler, at 56.  Such a standard, the Court explained, “is 

necessary to give adequate ‘breathing space’ to the freedoms protected by the First Amendment.”  

Id.  On that basis, the Court held non-actionable an article purporting to be an interview with the 

plaintiff, a well-known minister, “in which he states that his ‘first time’ was during a drunken 

incestuous rendezvous with his mother in an outhouse.”  Id. at 48.  Because the jury had decided 

against the plaintiff’s libel claim—finding that the parody could not be reasonably understood as an 

assertion of fact—his emotional distress claim necessarily failed.  Id. at 57.  See also Clawson v. St. Louis 

Post-Dispatch, L.L.C., 906 A.2d 308, 317 (D.C. 2006) (affirming dismissal of false light and intentional 

infliction of emotional distress claims where defamation claim failed). 

So too here.  As shown above, the CEI Defendants’ statements are not actionable because 

they are statements of pure opinion and hyperbole and are not false assertions of fact.  As a result, 

Mann cannot establish that his emotional distress claim “is likely to succeed on the merits,” and it 

must therefore be dismissed.  

CONCLUSION 

 Professor Mann’s lawsuit against the CEI Defendants is premised on a misunderstanding of 

the nature of scientific progress and a misapplication of decades of constitutional and common law.  

He argues that, because his research has been allegedly “exonerated,” any vigorous challenge to it is 

false and defamatory.  But that is not how science or the First Amendment works.  Karl Popper 

argued that the essence of scientific progress is falsifiability, the repeated attempt to refute theories 

so that those which fall short may be replaced by those that better explain natural phenomena.  See 

generally Karl Popper, Conjectures and Refutations: The Growth of Scientific Knowledge (1963). Taking a 

different view, Thomas Kuhn observed that, in the main, science progresses through gradual 

refinement, avoiding critical scrutiny of its fundamental paradigms, until all at once those paradigms 



59 
 

are upset in a scientific revolution, such as the shift from Ptolemy’s astronomy to Copernicus’s 

methods or from global cooling to the greenhouse effect and global warming.  See generally Thomas 

Kuhn, The Structure of Scientific Revolutions (1962).  In either view, scientific progress depends on 

skepticism, the willingness to challenge received wisdom in search of higher truths.  Thus, progress 

depends on the free exchange of ideas, especially those ideas that may be unpopular or buck the 

“consensus” view.  Mann’s belief that once a “consensus” has been achieved, any disagreement with 

it is an illegitimate attack unworthy of First Amendment protection contradicts the history of 

scientific progress from the Greeks to the present and the development of a unique and prized 

American legal system supporting free expression.  

Professor Mann is no doubt sincere in his calls for urgent political action to limit greenhouse 

gas emissions and his warnings that failure to act may spell catastrophe.  But “[f]ear of serious injury 

cannot alone justify suppression of free speech and assembly.  Men feared witches and burnt 

women.  It is the function of speech to free men from the bondage of irrational fears.”  Whitney v. 

California, 274 U.S. 357, 376 (1927) (Brandeis, J., concurring).  Or where those fears are rational, to 

confirm them.  In the American system, speech is how we distinguish between the two. 

For the foregoing reasons, Mann is unable to carry his burden of showing that he is “likely 

to succeed on the merits” of his claims against Defendants Competitive Enterprise Institute and 

Rand Simberg.  The Anti-SLAPP Act therefore requires that those claims be dismissed, promptly 

and with prejudice.  If Mann wishes to “fight back” against the CEI Defendants’ commentary on 

global warming and his research, he should do so with words, not legal harassment.119   

                                                 

119 Pursuant to the D.C. Anti-SLAPP Act, D.C. Code § 16-5504, and Rule 54(d)(2)(B), prevailing 
defendants also are entitled to move for an award of “the costs of litigation, including reasonable 

                                                 

continued on next  page… 
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attorney fees,” within fourteen days after the entry of judgment.  The CEI Defendants hereby 
reserve their right to seek such an award. 
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DECLARATION OF ANDREW M. GROSSMAN IN SUPPORT OF DEFENDANTS 
COMPETITIVE ENTERPRISE INSTITUTE AND RAND SIMBERG’S MOTION TO 

DISMISS PURSUANT TO THE D.C. ANTI-SLAPP ACT 

Pursuant to Rule 43(e), Superior Court Rules of Civil Procedure, I, Andrew M Grossman, 

declare as follows: 

1. I am counsel in this matter for Defendants for Competitive Enterprise Institute and 

Rand Simberg (collectively, “the CEI Defendants”).  I submit this Declaration in Support of the 

CEI Defendants’ Special Motion to Dismiss Pursuant to  the D.C. Anti-SLAPP Act (“Motion”).  I 

have personal knowledge of the facts stated herein, and if called as a witness, I could and would 

competently testify thereto. 

2. Exhibit 1 attached to the Motion is a true and correct copy of the Internet article “A 

Climate Scientist Fights Back,” published by the Pittsburgh City Paper and available at 

http://www.pghcitypaper.com/pittsburgh/a-climate-scientist-fights-back/Content?oid=1504034.    

3. Exhibit 2 attached to the Motion is a true and correct copy of the Internet article 

“New McCarthyism’ Described by Climate Scientist Michael Mann,” published by ABC News and 

available at http://abcnews.go.com/blogs/technology/2012/07/new-mccarthyism-described-by-

climate-scientist-michael-mann/.   



2 
 

4. Exhibit 3 attached to the Motion is a true and correct copy of the Internet article 

“We Need To Adapt . . . Changes Are Coming No Matter What,” published by The Big Issue and 

available at http://www.bigissue.com/features/interviews/833/we-need-adapt-changes-are-coming-

no-matter-what.      

5. Exhibit 4 attached to the Motion is a true and correct copy of the Internet article “I 

Won, We Lost,” published by Planets Magazine and available at 

http://www.planetsmag.com/story.php?id=898.     

6. Exhibit 5 attached to the Motion is a true and correct copy of the Internet article 

“The inside story on climate scientists under siege,” published by The Guardian and available at 

http://www.guardian.co.uk/environment/2012/feb/17/michael-mann-climate-war.   

7. Exhibit 6 attached to the Motion is a true and correct copy of the text of Defendant 

Rand Simberg’s “Blog Post” (with letters added to correspond to the attached hyperlinked 

documents) published on Defendant Competitive Enterprise Institute’s OpenMarket.org website 

and entitled “The Other Scandal in Unhappy Valley.”  This document is attached as Exhibit A to the 

Complaint and is referenced throughout the Complaint.  

8. Exhibit A attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Penn State Rocked by Investigation of Abuse Scandal.”  This document is 

referenced and hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    

9. Exhibit B attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “The Death of the Hockey Stick?”.  This document is referenced and hyperlinked in 

Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    

10. Exhibit C attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Climategate: When Scientists Become Politicians.”  This document is referenced 

and hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    
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11. Exhibit D attached to Exhibit 6 (the Blog Post) is a true and correct copy of Plaintiff 

Michael E. Mann’s profile and biography on the website of Penn State Meteorology and 

Atmospheric Science.  This document is referenced and hyperlinked in Exhibit A to the Complaint, 

as shown in Exhibit 6 to the Motion.    

12. Exhibit E attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Mike’s Nature Trick.”  This document is referenced and hyperlinked in Exhibit A to 

the Complaint, as shown in Exhibit 6 to the Motion.    

13. Exhibit F attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Penn State Rocked by Investigation of Abuse Scandal.”  This document is 

referenced and hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    

14. Exhibit G attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Penn State press release Investigation of climate scientist at Penn State Complete” and the “RA-10 

Final Investigation Report and Decision, RE: Professor Michael E. Mann” attached to that press 

release.   This document is referenced and hyperlinked in Exhibit A to the Complaint, as shown in 

Exhibit 6 to the Motion, and is referenced in the Complaint at ¶21.    

15. Exhibit H attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “NEWS: Milloy Comments On Penn State Scandal And Investigation Of Michael.”  

This document is referenced and hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 

to the Motion.    

16. Exhibit I attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Much‐vindicated Michael Mann and Hockey Stick get final exoneration from Penn 

State — time for some major media apologies and retractions.”  This document is referenced and 

hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    
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17. Exhibit J attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Climate Depot’s Executive Editor Marc Morano on Penn State’s inquiry into 

Michael Mann.”  This document is referenced and hyperlinked in Exhibit A to the Complaint, as 

shown in Exhibit 6 to the Motion.    

18. Exhibit K attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Penn State University panel clears global-warming scholar.”  This document is 

referenced and hyperlinked in Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    

19. Exhibit L attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “NSF confirms results of Penn State investigation, exonerates Michael Mann of 

research misconduct.”  This document is referenced and hyperlinked in Exhibit A to the Complaint, 

as shown in Exhibit 6 to the Motion.    

20. Exhibit M attached to Exhibit 6 (the Blog Post) is a true and correct copy of the 

Internet article “Court Ruling on Mann/ATI case.”  This document is referenced and hyperlinked in 

Exhibit A to the Complaint, as shown in Exhibit 6 to the Motion.    

21. Exhibit 7 attached to the Motion is a true and correct copy of the Internet article “Is 

It Time for Climate Scientists to Get Political?,” published by The Atlantic and available at 

http://www.theatlantic.com/national/archive/2012/11/is-it-time-for-climate-scientists-to-get-

political/264636/.   

22. Exhibit 8 attached to the Motion is a true and correct copy of the Report of the 

Committee on Public Safety and the Judiciary, Council of the District of Columbia, on Bill 18-893, 

“Anti-SLAPP Act of 2010,” dated November 19, 2010.     

23. Exhibit 9 attached to the Motion is a true and correct copy of a Facebook posting by 

Michael E. Mann, made on October 23, 2012, at 1:27 pm, and available at 

http://www.facebook.com/MichaelMannScientist/posts/437375842985290.   
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24. Exhibit 10 attached to the Motion is a true and correct copy of a Facebook posting 

by Michael E. Mann, made on May 16, 2012, at 6:19 pm, and available at 

http://www.facebook.com/MichaelMannScientist/posts/410331772333910.     

25. Exhibit 11 attached to the Motion is a true and correct copy of the article “A 

Cooling World,” published by Newsweek on April 28, 1975.     

26. Exhibit 12 attached to the Motion is a true and correct copy of the article “New 

Evidence Finds This Is Warmest Century in 600 Years,” published by the New York Times on April 

28, 1998.     

27. Exhibit 13 attached to the Motion is a true and correct copy of the Internet article 

“Michael Mann’s False Nobel Claim,” published by The National Review and available at 

http://www.nationalreview.com/corner/331738/michael-manns-false-nobel-claim-charles-c-w-

cooke.   

28. Exhibit 14 attached to the Motion is a true and correct copy of the Internet article 

“A Student’s Conversation With Michael Mann on Climate Science and Climate Wars,” published by 

The New York Times and available at http://dotearth.blogs.nytimes.com/2012/05/03/a-students-

conversation-with-michael-mann-on-climate-science-and-climate-wars/.   

29. Exhibit 15 attached to the Motion is a true and correct copy of the article “Face-Off 

About Validity Of ‘Hockey Stick’ Roils Global-Warming Debate,” published by The Wall Street 

Journal on February 15, 2005, at A1.   

30. Exhibit 16 attached to the Motion is a true and correct copy of the article “An 

Inconvenient Untruth,” published by Vanity Fair in May 2007.   

31. Exhibit 17 attached to the Motion is a true and correct copy of the article “Hackers 

steal electronic data from top climate research center,” published by The Washington Post on 

November 21, 2009.   
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32. Exhibit 18 attached to the Motion is a true and correct copy of the report of the 

Independent Climate Change Emails Review, chaired by Sir Muir Russell and published in July 2010 

and available at http://www.cce-review.org/pdf/FINAL%20REPORT.pdf.  This document is 

referenced in the Complaint at ¶21. 

33. Exhibit 19 attached to the Motion is a true and correct copy of the article “In the 

trenches on climate change, hostility among foes,” published by The Washington Post on November 

22, 2009.   

34. Exhibit 20 attached to the Motion is a true and correct copy of the article “Penn 

State scientist in hot seat over e-mails,” published by Morning Call (Allentown, PA) on November 25, 

2012.   

35. Exhibit 21 attached to the Motion is a true and correct copy of the article 

“Climategate Proves Scientists Are - Gasp! - Human,” published by the Washington Examiner on Dec. 

11, 2011 and available at http://cei.org/op-eds-articles/climategate-proves-scientists-are-gasp-

human 

36. Exhibit 22 attached to the Motion is a true and correct copy of Penn State’s “RA-10 

Inquiry Report: Concerning the Allegations of Research Misconduct Against Dr. Michael E. Mann, 

Department of Meteorology, College of Earth and Mineral Sciences, The Pennsylvania State 

University,” dated February 3, 2010.  This document is referenced in the Complaint at ¶21.   

37. Exhibit 23 attached to the Motion is a true and correct copy of National Science 

Foundation, Office of Inspector General, Office of Investigations’ Closeout Memorandum, Case 

No. A09120086, and issued on August 15, 2011.    This document is referenced in the Complaint at 

¶¶21, 23, 25.   
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38. Exhibit 24 attached to the Motion is a true and correct copy of Report of the 

International Panel set up by the University of East Anglia to examine the research of the Climatic 

Research Unit, dated April 12, 2010.  This document is referenced in the Complaint at ¶¶21. 

39. Exhibit 25 attached to the Motion is a true and correct copy of the Internet article 

“Michael Mann’s False Nobel Claim,” published by The National Review and available at 

http://www.nationalreview.com/corner/331738/michael-manns-false-nobel-claim-charles-c-w-

cooke.   

40. Exhibit 26 attached to the Motion is a true and correct copy of the Internet article 

“Oxburgh: UEA vice-chancellor was wrong to tell MPs he would investigate climate research,” 

published by The Guardian on September 8, 2010, and available at 

http://www.guardian.co.uk/environment/2010/sep/08/uea-emails-inquiry-science.   

41. Exhibit 27 attached to the Motion is a true and correct copy of the Internet article 

“Climate Change Disinformation,” by Plaintiff Michael E. Mann and Gavin Schmidt and available at 

http://www.realclimate.org/index.php/archives/2004/12/a-us-senator-on-climate-change-

disinformation/.   

42. Exhibit 28 attached to the Motion is a true and correct copy of the Internet article 

“Climate Cover-Up: A (Brief) Review,” by Plaintiff Michael E. Mann and available at 

http://www.realclimate.org/index.php/archives/2009/10/climate-cover-up-a-brief-review/.   

43. Exhibit 29 attached to the Motion is a true and correct copy of the Internet article 

“The False Objectivity of ‘Balance,’” by Plaintiff Michael E. Mann and available at 

http://www.realclimate.org/index.php/archives/2005/11/the-false-objectivity-of-balance/.   

44. Exhibit 30 attached to the Motion is a true and correct copy of the Internet article 

“About Climate Change: Never Mind,” published by Slate and available at 
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http://www.slate.com/articles/news_and_politics/politics/2009/06/about_climate_change_never_

mind.html.   

45. Exhibit 31 attached to the Motion is a true and correct copy of the transcript of an 

interview with Plaintiff Michael Mann titled “Conversations with Penn State, Episode #405: Michael 

Mann,” and available at  

http://conversations.psu.edu/transcripts/conversations_episode407_michaelmann.pdf[transcript].p

df. 

46.   Exhibit 32 attached to the Motion is a true and correct copy of the article “The 

Future of the Environment: The Battle,” published by Popular Science in July 2012.   

47. Exhibit 33 attached to the Motion is a true and correct copy of the Internet article 

“Climate Scientist, Heated Up Over Satirical Video, Threatens Lawsuit,” published by Foxnews.com 

and available at http://www.foxnews.com/scitech/2010/04/26/climate-scientist-heated-satire-

threatens-lawsuit/.   

48. Exhibit 34 attached to the Motion is a true and correct copy of the opinion article by 

Plaintiff Michael Mann entitled “Get the anti-science bent out of politics,” published by The 

Washington Post on October 8, 2010.   

49. Exhibit 35 attached to the Motion is a true and correct copy of the Internet article 

“Michael Mann interview: Denialists are waging ‘asymmetric warfare’ against climate science,” 

published by Climate Science Watch and available at  

http://www.climatesciencewatch.org/2010/03/10/michael-mann-interview-denialists-are-waging-

%E2%80%9Casymmetric-warfare%E2%80%9D-against-climate-science/.   

 

 I declare under penalty of perjury that the foregoing is true and correct. 
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 Executed this 14th day of December, 2012, in Washington, D.C. 

 

       /s/  Andrew M. Grossman   
Andrew M. Grossman 
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GREEN LIGHT

VIEWS » GREEN LIGHT

A Climate Scientist Fights Back 

Penn State professor discusses his new book on the climate wars

Penn State University climate scientist Michael Mann is among the world's most prominent researchers in his field —
and thus also among the top targets for deniers of climate change. He's fighting back with a new book, The Hockey
Stick and the Climate Wars: Dispatches from the Front Lines (Columbia University Press).

In 2001, the annual report of the prestigious Intergovernmental Panel on Climate Change highlighted a graph from a
paper Mann had co-‐‑authored in 1998. The graph, which recreated historic temperature records using data from tree
rings, coral and ice cores, was nicknamed "the hockey stick" because its steeply upward, blade-‐‑like angle showed that
temperatures in the late 20th century made it the warmest such period in 1,000 years.

Mann and his colleagues immediately came under attack from interest groups representing the fossil-‐‑fuel industry,
and scientists allied with it, plus radio talk-‐‑show hosts; right-‐‑wing think tanks; conservative politicans; and more,
many allied with conservative funders like the Koch brothers and Richard Scaife, the Western Pennsylvania-‐‑based
owner of the Pittsburgh Tribune-‐‑Review.

In 2007, Mann was among the group of scientists awarded the Nobel Prize for Peace for their work with the IPCC.

In November 2009, Mann was again at the center of a climate-‐‑change imbroglio. Hacked private emails from the
climate-‐‑research unit of the U.K.'s East Anglia University were released online in deceptively altered form. The emails
reputed to show that climate scientists had spent years conspiring to trick the public into believing in global warming.

The emails actually showed nothing of the sort, but Mann was again vilified, and subjected to harrassing and
threatening emails. Moreover, Climategate served to distract attention from that December's global climate summit,
in Copenhagen, and toward the contrived question of whether global warming was real — a question that by then was
long a matter of settled science.

The Hockey Stick is an attempt to set the record straight, and — like the scientist-‐‑run website RealClimate.com — to
enlighten the public on the misrepresentations peddled by climate-‐‑change deniers.

Mann recently spoke with City Paper by phone from Washington, D.C., where he was on the road promoting The
Hockey Stick. Following is a complete transcript.

Much of your book is about the tactics climate deniers use. One you call the "Serengeti strategy," after an

analogy with how lions hunt zebras, by separating one from the pack.

This tactic that is seen over and over again, whether we're talking about the efforts of the tobacco industry to
discredit linking smoking with lung cancer back in the 1970s. Or the denial of the health effects of pesticides, on
through the issue of ozone depletion. Acid rain. Any time that the findings of science found themselves on a collision
course with certain vested interests, unfortunately what has often happened is those vested interests have done
everything in their power to try to discredit that science, and indeed to go after individual scientists, to make an
example.

Individual scientists are often seized upon and are separated away from the rest of the scientific community. And they
are viciously attacked, their character, their integrity is challenged, accusations of malfeasance are made. They are
attacked in certain fringe news outlets who tend to be ideologically tied to some of these vested interests.

There's this effort ... to try to make an example of them for other scientists, to try to say to the rest of the scientific
community, "If you too choose to speak out on this issue, we will come after you as well."

It's used on individual studies, too?



In my case what was specifically attacked was this graph, the hockey stick, as it was later named by a colleague of
mine. [U.S. Department of Energy climate specialist] Ben Santer, who I talk about in the book, it was back in the '90s,
when his work was particularly prominent in the second assesment repot of the IPCC, and he was attacked, his
character was challenged, his integrity was challenged. He was accused of impropriety. He was called nasty names in
editorials in The Wall Street Journal, [which] cast aspersions on his character.

In our case, in this graph we published in the late 1990s, it sort of became iconic when it was featured in the 2001
IPCC report. Like Santer's work had been prominent in 1995, in the second [IPCC] report, and he was attacked,
viciously, the same thing sort of happened to me, when our work was featured prominently in the 2001 IPCC report.

The attacks took the form of unfavorable coverage in sort of contrarian-‐‑leaning news outlets. Politicians coming after
us ... trying to subject us to vexatious subpoenas, demanding all of our private documents, emails. These are the
sorts of weapons that have been used against us by those linked in one way or another to this campaign to discredit
the science of climate change.

So the deniers' idea is that if you discredit one scientist, or one study, the whole argument for climate change

falls apart?

That's precisely right. The hockey stick is just one of many reconstructions that come to the same conclusions that
recent warming is anomalous in a long-‐‑term time frame. It's been repeated by many other scientists. But you know
what? You could throw out that entire line of evidence. There are multiple independent lines of evidence that the
globe is warming, that climate is changing, and humans are a primary reason for it.

Rather than being the sort of house of cards that our detractors would like to make people think the science of
climate change is — like some kind of house of cards that rests entirely on one decade-‐‑old study, by me — in reality,
our understanding of climate change, the basic science goes back neary two centuries. Our understanding of the
greenhosue effect. There are thousands of scientific studies that have contributed to our collective understanding. All
the major science organizations in the U.S., the National Academy of Sciences, the American Association for the
Advancement of Science. .... The science academies of all the major industrial nations are all on record as saying
there is a scientific consensus on the reality of human-‐‑caused climate change.

But because it's impossible for those who want to deny the science to take on the collective evidence, they try to
make it seem as if it's a house of cards that depends on just one study. In reality, it's much more like a puzzle, where
we've filled in the puzzle. There are a few pieces missing, there's still things we're trying to figure out. There are
some genuine uncertainties in the science. But the fact that we are warming the planet and changing our climate is
not one of them.

Yet I could grab your quote about "genuine uncertainties," and say, "Even Michael Mann says ..."

[Laughs] The Daily Mail in the U.K. is sort of famous for doing that sort of thing. .... There's a more important point,
which is that as scientists, we have a responsibility to be faithful to what the evidence says. When there are
uncertainties and there are caveats to be clear about them. We don't speak [of] things in absolutes, like our detractors
do. Typically, we state things with nuance and with caveats, and that's the way science has to be. We have to be open
about the uncertainties. That's what allows science to move forward, is the fact that scientists are trying to figure out
the things that don't fit.

For those looking to distract or confuse the public, it's all too easy to seize upon that honesty. And frankly, when one
side is not playing by the rules of honesty and good faith, then it leads to the sort of problem we've had with the
discourse on climate change, where the public is still confused. They still think that there's a controversy within the
scientific community, where on the basic issue, there isn't.

What about the use of the term "skeptic," as in "climate skeptic"?

That term has been, frankly, misappropriated by many who claim to be skeptics but are nothing of the sort.

[Those are] the folks that I refer to as contrarians, or if they're denying mainstream science, I'll call them "deniers." I'll
call a spade a spade. They don't like that term. Many of those who attack the science would like to be called
"skeptics," but skepticism is something that's very appropriate, and very good. All true scientists should be skeptics.
We should be skeptical about any new finding. We should demand that controversial or unusual or surprising results
be independently confirmed.

We've seen that play out, in these last few months, with issues involving faster-‐‑than-‐‑light neutrinos. Somebody will
produce an extremely surprising and unlikely result, and scientists have to be skeptical, and have to demand
replication, and have to subject that result to all the scrutiny it deserves, regardless of where it falls out. Regardless
of whether it falls out on the side of, say, whether climate-‐‑change impacts will be less than what we thought or more
than what we thought.

As scientists, our skepticism is two-‐‑sided. It goes in both directions. Whereas those who like to call themselves



climate skeptics, often, they are one-‐‑sided skeptics. They are willing to indiscriminately reject mainstream replicated,
validated, consensus scientific findings, based on arguemnts that don't stand up to the slightest bit of scientific
scrutiny.

And then you have people like U.S. Sen. James Imhofe, of Oklahoma, who seized upon the snowy winter in D.C.

a couple years ago to mock climate change.

Here in D.C. now, they're breaking records. Warmest spring ever. The cherry blossoms are now blooming earlier than
they ever have. And interestingly, you're right, James Imhofe is nowherer to be seen right now. He didn't come out for
the early cherry-‐‑blossom festival.

Let's talk about Climategate. The phrase pinned to you from that episode was "hide the decline."

That's a great example where a statement has been attributed to me, or it's been used as if it applies to my work, but
it has nothing to do with me whatsoever.

It's part of an email that climate-‐‑change deniers sort of parsed by connecting two different parts of the email
together as if they were related.

Early on, it refers to a "trick," that email. After the emails were hacked and scientists were being lambasted for the
supposed indiscretions that were revealed by these emails, the journal Nature — the most austere scientific journal in
the land — published an editorial where they pointed out that, look, the term "trick" as it was used in this email is
consistent with the way scientists and mathemeticians often use the term "trick." Trick in science or math lingo means
a clever approach to solving a difficult problem.

It's so easy to take a word like that out of context, and to an unknowing public, that doesn't understand that that
term has a specific sort of meaning in scientific lingo, it's easy to say, "Oh look, it shows that scientists were trying to
play a trick on the world." "Mike's trick" was just a way to compare two different data sets.

And "hide the decline"?

Later on, [the hacked email is] talking about one specific data set that [researcher Phil Jones] was using in his figure,
that has nothing to do with me. The high-‐‑latittude [tree-‐‑ring] density data. This was a data set put together by a set
of scientists from the U.K., Keith Briffa and his collaborators. ... What they were talking about was this enigmatic
decline that these particular tree-‐‑ring data respond to temperatures through about 1960. But then they no longer
respond to the additional warming in the following decades.

Scientists are still trying to figure out what exactly is going on there. It might have to do with the effects of pollution.
There's some fairly complicated mechanisms that may be at work. But the main point in their paper was that these
data should not be used to estimate temperatures after 1960, because they're known to decline in response to
temperature.

So in this graph that Phil Jones — who wrote that email that's being quoted — he was describing the graph that he
was preparing, that was comparing three different estimates of past temperatures. One of them was ours. One was
one he and his collaborators had published, and the third one was this Briffa data set. When [Jones] talked about
"hiding the decline," all he meant was cutting off Briffa's record at 1960 because they had published on the fact that
the data are no good after 1960. It was hiding in plain sight if you will.

It was just a great example of how it's so easy to take sort of nuanced, pretty technical discussion among scientists,
and you take one word or phrase out of context and misrepresnt the entire nature of the discussion.

But couldn't you argue that the fact that those tree rings grew slower in warmer temperatures casts doubt on

using tree-‐‑ring data?

I wish that that's what people had been saying. That would be a worthy discussion, actually. There's actually some
interesting science in that question. Instead, [deniers] were saying that scientists were trying to hide the lack of
warming.

The instrumental rrecord is available throughout the 20th century, and [even without the tree-‐‑ring data] we know that
it has warmed substantially throughout the time period that was being talked about there.

The more nuanced and interesting scientific question there is, "OK, why are these data not reflecting temperatures
after 1960. It means that they might not be reliable in the past." But let's remember, this was just one very specific
data set, the density data — they weren't even data that we used in our own reconstruction. It's easy to try to
generalize from that one issue, to make it sound like it calls into question all of the work in that field. And it certainly
doesn't.

In other words, the other tree-‐‑ring data contemporaneous with instrumental data sets does reflect those data

sets.



Yeah — other tree ring data, or coral records or ice cores.

Deniers claim science hasn't provided "absolute proof" of human-‐‑made climate change. Why isn't that a good

standard?

My line is, "Proof is for mathematical theorems and alcoholic beverages." There's nothing that we do in the course of
our daily lives that is informed by science and technology that's based on a proposition that's been "proven."

The way we use science and technology is that there are principles that we know work. They explain the world best.
And when we use them, we get the right answers. And until someone comes along and shows that there's some other
theory that can do even better, we accept those principles.

The example I use is classical physics, Newtownian physics. It does great for calculating the trajectory of a baseball
that's thrown, or even sending a moon-‐‑lander to the moon. Or the aerodynamics that provide the lift that allows an
airplane to fly. Classical Newtownian mechanics does a great job with all those things. It's a very good theory ...

But at very high speeds close to the speed of light, guess what? It starts to break down a little bit. We have to patch in
the theory. We're able to put forward a new theory, the theory of relativity, which was consistent with these new
phenomenon. But it didn't disprove Newtownian mechanics. It didn't demonstrate Newtownian mechanics as being
invalid for objects that aren't traveling close to the speed of light.

So we haven't proven Newtownian mechanics, just like we haven't proven the theory of relativity. All we can do is say,
"Here, this is the theory that best explains the observations. We haven't found anything yet that contradicts it." And
[you won't do better] until you come up with another theory that not only contradicts this theory, it has to explain
everything else that that theory explained. And that's a really tall order.

So you never reach proof. Because it's always possible there's some new phenomenon that's outside of the range of
the assumptions that motivated the original theroy. That possibility is always left open. But it's not like because we
haven't proven the theory of relativity, or we haven't proven Newtonian mechanics, or we haven't provent the laws of
fluid dynamics, it isn't like we hold them as not being valid.

Like I said, mathematic theorems and alcoholic beverages.

Who's behind denialism?

I describe in the book how there were a series of protests against me. At Penn State, there were attack ads that ran in
our college newspaper, The Daily Collegian. There were demands to have me fired. I was being vilified in certain
newspapers like the [Pittsburgh] Tribune-‐‑Review.

Especially as I'm ... documenting the attacks against me, there was no way to look at what was going on and not
realize there was a pattern, that, hey, wait a second, all of these groups, individuals, they all seem to be traced — in
many cases, the attacks within the state of Pennsylvania against me, a lot of that was coming from institutions,
individuals, that were tied to Scaife one way or another.

Attacks against climate science, including me, at sort of the national scale, a lot of that was coming from Koch
Industries. Whether it's front groups that are publishing attacks against me, it turns out if you trace their funding,
that they're supported by these organizations, or media outlets that are owned by them. The Commonwealth
Foundation,  which was attacking me constantly, is financed by the Scaife Foundations.

What role did the mainstream media play?

I do talk in the book about the issue of false balance, and the tendency to treat matters of science as if they're just
another political issue, where there are two sides, two equal sides, that should both be presented with equal weight.

My own view is that to some extent that has to do with — over the past decade or so, with the transition to the new
media, there are fewer and fewer science and environmental journalists on the beat.

A lot of the stories that would be handled by journalists that had the background to figure out — if there are two
different views on the matter, they had the background to figure out that one of them appeared to be right and one
of them was not consistent with what the science had to say. We've lost that. CNN laid off their entire science and
technology team some years ago. And if you just look across the boards, there are fewer and fewer jobs for science
journalists. ... Stories that used to be covered by somebody with that background are just handed off to a political
reporter, who will treat it as just another issue with two sides.

I don't fault in general the journalists. It has more to do with the system.

The public — we're all to blame for not demanding: Hey, science and technology is so important in our lives, how is it
that there's so little coverage in the media of stories that relate to science and technology? If you watch cable news,
how much time in a 24-‐‑hour news cycle is spent on matters involving science — science that's incrddibly improtant to



our future? It's disturbing.

How much of that has to do with the public's science literacy?

It's hard to separate it out. The fact that there isn't much science journalism, and coverage, in news today, is in part,
because somebody has decided to deemphasize that, those issues, in public discourse. Part of the problem with
scientific illiteracy is we're not placing enough value on scientific literacy.

And it's easy to say it's our failing schools, but I think it goes deeper than that. I think it goes to the very incentive
structure, in our larger societal disucssion, where we just don't value discussion s of science and math, nearly as
much as we value what Lady Gaga was wearing the other day.

Or even as much as consumer-‐‑level tech. There's plenty of publicity and journalism about the latest iPod.

Consumer applications of science and technology are fair game. But the underlying science and technology itself —
how often do we ever hear about the engineering behind these fascinating new devices? We're most likely to hear
about, "Well, what are the features?" We sort of do technology, but it's much more consumer-‐‑ and gadget-‐‑oriented
than the larger vision we once had of what technology really means.

How much did Climategate effect public opinion?

The recent polls [show] that dissipated very quickly. Public acceptance of climate change is now higher than it has
ever been. It sort of rebounded from that.

Don't polls also suggest that much of people's opinion on climate change has to do with changes in weather

patterns they experience personally?

This is one of the toughest issues to talk about in this whole debate. Because while it's trivially true that you can't
blame individual weather events on climate change, what we're talking about now isn't individual weather events.

This past winter — 2012 — we broke warm records around the U.S. I believe it's a factor of 12 times larger than we
would expect in the absence of climate change, in the absence of warming.

If you look at the past decade — we're talking about individual weather events, but as they add up over a season, how
many extreme days we had — when you step back, you say, "OK, we're not talking about individual weather events,
we're talking about the collective statisitics of this entire year." And then step back further: Last summer, that ratio [of
record-‐‑setting warmth] was actually larger than 10 to one. The entire last decade, that ratio was about two to one. It
was twice as high as it should be in the absence of warming.

That's a big signal. What that says is that people are feeling it. People are seeing it out their windows — gardeners.
Hunters, fisherman. I've actually talked to some of them in Pennsylvania who said, we're seeing this out in the field.
Especially people who are my age or older, if you're in your 50s, 60s, 70s — this didn't used to happen. This is new.
This is different. This isn't just the vagaries of weather.

The way we like to describe it is, we're seeing a loading of the dice. Sure, weather is a random roll of the dice, but
what we're now seeing is a systematic loading of those dice.

Yet paradoxically, with only one mention in the last State of the Union address, climate change has practically

disappeared from our political discourse. Unlike 2008 Republican presidential nominee John McCain, all of the

Republican presidential hopefuls are climate-‐‑deniers.

One prominent Pennsylvania politician in particular.

Even Romney, who in the past acknowledged climate change, has backpedaled.

He's flip-‐‑flopped on that.

If even the public is noticing climate change, what does this say about our politics?

It is one of the most distressing developments, the fact that this has become so partisan. Just acceptance of the basic
science has become divided along the partisan divide.

Historically, that just wasn't true. It wasn't that long ago, six, seven years ago, when you could find prominent
politicians on both sides of the aisle who accepted the science and were willing to have the good-‐‑faith debate that is
to be had on what are the right policies to pursue. But at least they weren't contesting the basic facts, the basic
science.

You had people like John McCain. [New York Congressman] Sherwood Boehlert, who's one of the main heroes in our
story [in Hockey Stick]. He was a prominent old-‐‑school, pro-‐‑science, environmental Teddy Roosevelt-‐‑like Republican.



Abraham Lincoln, a Republican, founded the National Academy of Sciences. This is not our cultural history, to have
acceptance of science be a partisan issue. We have evolved in our political discourse to a point where acceptance of
the science of climate change, or evolution, or any number of contentious issues, breaks down along stictly partisan
lines.

Is there any way to find common ground?

What's particularly distresing to me about that in the case of climate change is that I know that my friends who are
Republicans care every bit as much as my friends who are Democrats about their children and their grandchildren,
and they world that they inherit. We know that the decisions we're making now, with our current addiction to fossil
fuels, and our elevation of greenhouse-‐‑gas concentration in the atmosphere, will have implications decades and
centuries down the road, and they'll impact the lives of our children and grandchildren, and it doesn't matter whether
you're Democrat or Republican, we all care about the world our children and grandchildren inherit. We want them to
inherit the best world that we can leave them.

Are you still personally targeted by climate deniers? Like by email?

On occasion. They usually come in bursts of activity after some talk-‐‑radio host says something nasty about me or my
colleagues and puts our email address up on their website. Let's just say there does appear to be some coordination
of that.

How has the book been received?

I've been delighted at the reception we've gotten. I've gotten so many supportive letters and emails.

I went on the Michael Smerconish [radio] show, about a week ago. As I understand it, he has a somewhat conservative
audience? I felt like I got a really good opportunity to talk to a broad cross-‐‑section of people, including people who
might be skeptcial about the science. And I've gotten almost universally positive feedback, and nice coverage.

That's sort of the flipside of the coin. If the hacked-‐‑emails scandal was the low point, this is a nice counterbalance.
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‘New McCarthyism’
Described by Climate
Scientist Michael Mann

(Getty Images)

Interview with scientist Michael Mann, author of ‘The Hockey

Stick and the Climate Wars: Dispatches From the Front Lines,’

and the latest of many to describe efforts to intimidate climate

scientists and create confusion about their findings.

Nature’s Edge Notebook #31

Observation, Analysis, Reflection, New Questions

About This Interview and Its Context:

Following are the video and transcript of an interview with climate scientist

Michael Mann of Penn State University, conducted on April 19, in New

York’s Central Park.

Long respected by his professional peers around the world, Mann became
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more widely known as one of the targets of the so-called and now discredited

“climategate scandal,” involving hacked emails of several prominent climate

scientists.

Mann’s science and professional conduct (and that of others so targeted)

have been repeatedly exonerated by independent professional review.

His recent book, “The Hockey Stick and the Climate Wars: Dispatches from

the Front Lines,” includes an account of his personal experiences in that

incident, in Chapter 14: “Climategate: The Real Story.”

But the book’s scope is far wider. Mann explores the larger context of climate

science and its recent history stretching back to the 1970s, depicting and

analyzing a disinformation and intimidation campaign promoted by fossil

fuel interests and others.

(The “Hockey Stick” in the title of Mann’s book refers to the graph plotting

global temperature going back more than a thousand years and showing a

sudden upward turn, at almost a right angle, soon after the year 1900 — like

the right angle forming the blade at the end of a hockey stick; it is part of the

fundamental proof of global warming being well under way already and

triggered by the excess burning of fossil fuels since the beginning of the

industrial revolution.)

In the book,which also clarifies some of the basics of climate science and

what is at stake as humanity struggles with manmade global warming, Mann

often names individuals and organizations involved.

He is not the first.

Such accounts of well funded disinformation and intimidation campaigns,

seeking to create confusion about basic findings of worldwide climate science

in an apparent rear-guard effort to delay inevitable regulation on greenhouse

emissions as long as possible, are not new.

Journalists and widely respected academics have written a number of books

and articles focused on detailing such efforts that have appeared with

increasing frequency for the past 15 years.

They began at least as early as 1997, with the publication of “The Heat is On”

(Perseus Books) by journalist Ross Gelbspan, who had previously directed

Pulitzer-winning teams as an editor at The Boston Globe.

There is a very brief annotated list of a few of these other published accounts

in the “Appendix” below, at the end of the transcript of Part 1.

In this conversation, Mann discusses some of the main points of his book, his

motivations and his deep concerns.

This is a nearly complete record of their conversation.  A few sound

distortions and off-camera production comments and audio distractions

have been cut from both the video and the transcript.

MICHAEL MANN INTERVIEW PART 1 (OF 5)

Some of Mann’s main points and charges in Part 1 include:

– “New McCarthyism” in US legislature directed at US climate

scientists; details

– Death threats, dead rats, scientists’ families threatened.

– Sen. James Inhofe, R-Okla., campaign has aimed to discredit

climate scientists…

– Rep. Joe Barton, R-Texas, misrepresented Mann’s science

– National Science Foundation and other panels have cleared

Mann

– Koch Brothers, Scaife Foundation, involved in fossil fuel

efforts to discredit the climate science

– Organized email and letter campaigns have intimidated and

silenced climate scientists; details

– Believes intimidation campaigns will fail if “exposed to the

light of day”
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Transcript of above video — part 1/5:

Bill Blakemore: One  of the things about your book, “The Hockey Stick

and the Climate Wars,” is you tell … what happened to you and happened to

all of your colleagues. And I must say… I’ve been covering it since about

2004, 2005 … and it tells a story I’ve heard often before. And again the

phrase comes to my mind — “The New McCarthyism.”  Have you not heard

that story — that phrase – from your colleagues — “the new McCarthyism?”

Michael Mann: Well, I have and, and I’ve actually seen editorials written

about some of the attacks against me, which you use terms like

“McCarthyism” and “witch hunt” and “inquisition.” So, yes, there are a lot of

things that have happened to me over the past 10 years since we published

our …  the so-called “Hockey Stick Graph” back in late 1990s. And my feeling

was that by telling my story, I could sort of use the experiences that I’ve been

through as a really reluctant and accidental public figure in the debate over

climate change to talk about the questions surrounding the issue, the reality

of the problem, the threat that it actually represents.

Blakemore: I read here, and am reminded, that you’ve had death threats,

dead rats. Tell us some of the worst things that have happened … to you and

your family.

Mann: Well, I’ve had death threats made against me. I’ve had sort of thinly

veiled threats made against my family. Um, I have had envelopes sent to me

containing white powder where I actually had to have the FBI come in and

analyze the contents and make sure that I or my colleagues hadn’t been

exposed to harm …  harmful substances.

Blakemore: Who sent them? Who did this? Who is behind that?

Mann: Well, to my knowledge they were never able to track down who did it

and … you know it’s really just an example of something that’s become very

widespread, and not just for me but many of my colleagues who are sort of

active in talking about this issue of climate change. We regularly get nasty

emails in our inbox, we have organizations and front groups demanding that

we be fired from our academic positions because of, … again because we’ve

spoken out on this issue.

Blakemore: And also, the reason I think the term McCarthyism comes up

more and more from prominent peer reviewed scientists around the world,

they talk about the McCarthyism in the United States against climate

scientists… Members of Congress have asked you … have asked to have you

investigated. Asked to have your personal… Tell us about that.

Mann: Sure. Well, for example, James Inhofe, a senator from Oklahoma,

who happens to be one of the largest recipients in the U.S. Senate of fossil

fuel money, has really been on a campaign for more than a decade to try to

discredit the science of climate change, to try to discredit individual

scientists like myself, and to subject us to intimidation efforts.

He actually had a list — which harkens back to the days of McCarthyism. He

had a list of 17 climate scientists who should be investigated for perpetrating

the hoax of human-caused climate change. And I was frankly proud to be on

that list.

Blakemore: But it sounds like serious intimidation.

Mann:  Sure. Unfortunately, it’s not that all new a tactic. If you look at what

the tobacco industry was doing decades ago, and I talk about this in the book,

and there are others who have talked about the relationship between what the

tobacco industry was doing … Hiring their own scientists, creating lavishly

funded front groups to try to discredit science and the individual scientists



linking the use of their product to adverse health effects on humans.

Now, we’re seeing the same thing with the fossil fuel industry trying to

discredit scientists like myself linking the use of their product, fossil fuels, to

the health of the planet.

Blakemore: Just to complete one part of what you’ve said, what was the

investigation that Inhofe asked for? And also I think there was another

congressman, Barton?

Mann: Right. So, Joe Barton back in 2005 cited a criticism of my work on

the editorial pages of The Wall Street Journal as a reason to engage in an

open-ended fishing expedition. He actually sent a … what was essentially a

congressional subpoena demanding all of my personal emails from my entire

career, all of … every document, every note that I ever wrote, and those of

my co-authors.

Again, based on the fact that our work had been criticized by The Wall Street

Journal, and based on the supposition that our work was somehow a

foundation of the case for human influence on the climate — which it isn’t, in

fact.

Blakemore: So, why are you not … I can’t help but wonder: why are you

smiling? Why aren’t you just furious and angry at this intimidation, which I

take it is…  You’ve been exonerated by peer reviewed science and others over

and over.

Mann: I have. There have been multiple investigations. Most recently, a

year ago, the National Science Foundation pursued the claims that had been

made by climate change deniers that have accused me of all sort of

improprieties… And they’ve said we’ve looked … we’ve done a thorough

investigation and there is absolutely no evidence of any misconduct at

all. And you would think that would be enough to silence our critics, but it

hasn’t because in many cases I don’t think they’re come at this from a logical

standpoint.

They see our work, this iconic graph that we published a decade ago, the

Hockey Stick Graph, as this icon of the case for human caused climate

change, and there’s sort of this cynical belief that if they can take down this

icon by taking down me personally that the case for limiting our emissions of

fossil fuels will collapse like a house of cards.

Blakemore:  Do you believe that some of the people openly behind this

“intimidation campaign” actually believe what they are saying?

Mann: Well, it’s hard to know. What I do know is that just about all of the

individuals and organizations and groups that have been prominent in

attacking me and my colleagues… When you trace, sort of when you follow

the trail as to where it leads, it inevitably tends to lead back to certain interest

groups, certain vested interests.

Fossil fuel industry-funded front groups, groups funded by the Koch

(pronounced like coke – eds.) brothers  -K-O-C-H— the Scaife Foundations,

conservative foundations that have been funding this disinformation effort

to confuse the public, and this intimidation effort to subject scientists like me

to all sorts of personal attacks and criticisms, hoping I think that we’ll

withdraw from the public debate.

Blakemore: I can’t believe that they think you will, because they

understand the science, don’t they? They know it… Surly they know it’s not

going away — it’s going to get worse.

Mann: Unfortunately, I think these intimidation tactics probably have

worked to some extent. I feel that there … I know that many of my colleagues

are afraid to talk about this issue in public.

Blakemore:  It’s had an effect? Your colleagues?

Mann: Yeah, I think that many of my colleagues are afraid to speak out

about this publicly, to talk about the connections between climate change

and, for example, the anomalous extreme weather we have seen in recent

years, and in particular this past spring and this past winter, because they

know they’ll be attacked…

If they talk about the connections between these things, they know that

within 24 hours, email boxes will be flooded with acerbic, nasty emails, that

their department chairs’ may very well — and their deans’ — may be flooded



with letters demanding that they be fired from their institutions.

Blakemore: Enough that it appears to be an organized kind of campaign?

Mann: I think there’s little question about that. Some of us have actually

compared the notes that we get, the angry emails that we get , the phone

messages that are left, and there appears to be a pattern. The message is often

similar.

There does seem to be a concerted effort… And in fact I think where it starts

is that there’s some very prominent websites, for example: That if a scientists

talks about the influence of climate change on weather, then, you know, that

night, their picture will be put up there with their email address, maybe even

the email addresses, or the phone numbers, of their spouses…

And suddenly that flood of angry attacks will begin… And that’s just enough

to, I think, to convince many of my colleagues that maybe they should just

stay out of the spotlight.

Blakemore: That’s not very helpful, it would sound, for informing the

public… Because we understand scientists are trying to inform the public

about this.

Mann: Well, that’s partly why I felt I had to tell my story. I had to write this

book so that … I believe, that these sorts of campaigns will fail if they’re

exposed to the light of day. If people know what’s going on, if people know

the sorts of intimidation tactics that are being used, not just against me, but

many of my fellow scientists…

If we let the public see what’s going on, and the fact that this is, in fact, a fairly

organized and orchestrated and well-funded effort to intimidate scientists, to

discredit our science… I think that climate change denial will wither under

that sort of scrutiny.

———————

APPENDIX:

A brief list other professional accounts detailing disinformation

efforts that create confusion about the basics of worldwide

climate science:

1997 - “The Heat is On: The Climate Crisis, The Cover-Up, The

Prescription” (Perseus Books) by Ross Gelbspan.

Recently retired from the Boston Globe, where as an editor he conceived,

directed and edited an investigation that won the Pulitzer Prize, he soon

discovered the enormity of both the global warming story and the efforts to

create confusion about peer-reviewed climate science from around the

world.

Website: Gelbspan began reporting the story full time in print and eventually

on his website, which he still maintains at www.heatisonline.org

(http://www.heatisonline.org/).

2004 - “Boiling Point: How Politicians, Big Oil and Coal,

Journalists, and Activists Have Fueled a Climate Crisis — and

What We Can Do to Avert Disaster.” (Basic Books)

Gelbspan’s continuing investigation further details fossil fuel industry-

funded confusion campaigns, opposing activists, and explores possible

solutions.

www.ThinkPRogress.org (http://www.thinkprogress.org/) — Climate

Progress

The website run by Joseph Romm, whose daily blog has been called

“indispensible” by New York Times columnist Thomas Friedman and many

other journalists.  Romm is the author of:

2007 – “Hell and High Water: Global Warming -and What We

Should Do” (HarperCollins) by Joseph Romm.

Romm’s daily ThinkProgress postings and his blog have frequently

documented efforts by fossil fuel and some ideological groups to create

confusion about peer-reviewed climate science.

2009 – “Climate Cover-Up: The Crusade to Deny Global



Warming” (Greytsone Books) by James Hoggan.

James Hoggan, a Canadian who already had his own successful PR and

advertising company, came to feel that his profession was being used for

dishonest and highly dangerous ends by fossil fuel companies and some

ideological groups seeking to create confusion about the solidity of climate

science.

Hoggan founded www.DeSmogBlog.com (http://www.desmogblog.com/)

 – a website that focuses on exposing such disinformation and intimidation

efforts.

2009 – “Storms of My Grandchildren: The Truth About The

Coming Climate Catastrophe and Our Last Chance to Save

Humanity” (Bloomsbury) by James Hansen.

Like Mann’s book, this is a personal account by a widely respected scientist,

rich with scientific details easily understandable to the lay reader.

Hansen is one of the world’s most famous climate scientists and among the

first to warn the world of impending catastrophe from greenhouse emissions.

He directs NASA-GISS (NASA’s Goddard Institute for Space Studies) which

focuses on, among other things, space-based studies of earth systems —

based at Columbia University, where he also teaches.

His record for predicting the climatic effects of global warming has been

described as “depressingly accurate.”

In 1988, testifying before Congress that manmade global warming was

already changing the climate, Hansen accurately predicted the general rate at

which it would continue to heat the atmosphere.

Storms of My Grandchildren does not focus chiefly on any

disinformation campaigns, but, as it glimpses in passing various forms of

individual and institutional resistance to the science, Hansen tells his story of

wrestling to bring it to the public, and this book thus provides a good and

authoritative framework for the overall story and illuminates how sometimes

complex disinformation efforts interact with the most principled and

rigorous science and scientists..

2010 — “Merchants of Doubt: How a Handful of Scientists

Obscured the Truth on Issues from Tobacco Smoke to Global

Warming” (Bloomsbury Press) by Naomi Oreskes and Erik M. Conway

(…also 2004 — “Beyond the Ivory Tower: The Scientific

Consensus on Climate Change” in the journal Science, December 2004

by Naomi Oreskis)

In her above article, Oreskes, a professor of history and science studies at the

University of California, San Diego, was among the first to rigorously survey

the climate science community, reporting in Science that the great majority

agreed on the basics of manmade global warming, and that almost none with

any standing among their peers disagreed.

These findings have been repeatedly reproduced, for example by a 2010

study, “Expert credibility in climate change,” in PNAS (Proceedings

of the National Academy of Science) which found that more than 97 percent

of 1,372 professional climate scientists who were surveyed agreed with the

basic findings of the Intergovernmental Panel on Climate Change about

global warming.

“Merchants of Doubt” expands and deepens the picture presented about

disinformation and confusion campaigns in science, long since confirmed and

generally accepted, including findings about “the dangers of DDT, tobacco

smoke, acid rain, and global warming.”

2012 — “Private Empire: ExxonMobil and American Power”

(Penguin) by Steve Coll describes ExxonMobil’s corporate culture in “an era

of corporate ascendency.”

In his review of it in The New York Review of Books (June 7) Bill McKibben,

focuses on the book’s details, which illuminate ExxonMobil’s support of anti-

climate science efforts, including then-CEO Lee Raymond’s declarations

casting derision on the science and on ExxonMobil funding of groups and

politicians who also excoriated the peer-reviewed science.
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current ExxonMobil CEA Rex Tillerson, in a speech entitled “The New North
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the denialist position of Raymond. Tillerson, according an Associated Press
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Climate Denialists Worse
Than Tobacco CEOs Lying
Under Oath, Says Mann

Republican and conservative voices on climate crisis sorely

needed

MICHAEL MANN INTERVIEW PART 2 (of 5)

Nature’s Edge Notebook #31

Observation, Analysis, Reflection, New Questions

Interview with Climate Scientist Michael Mann, author of “The

Hockey Stick and the Climate Wars”

Conducted by Bill Blakemore in New York’s Central Park 4-19-12:

Some of Mann’s main points and charges in Part 2 include:

– One major political party supporting science denial intimidates

journalists into fearing they will look partisan

– Republican and conservative voices needed on real climate

problems

– A rear-guard action by deniers to slow down regulation on

carbon, which contributes to America losing its leadership in the

world on this issue

– Global warming is most important challenge facing civilization

– Worse than “crime against humanity” – a crime against the

planet.

– Far worse than tobacco CEOs lying under oath

Climate Scientist Michael Mann  Interview, Part 2 (of 5)
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TRANSCRIPT OF PART 2 (of 5):

Blakemore: Of course, I have no political party affiliation and we try to be

as fair as possible in all of our reporting as professional journalists, but I must

say that over the last — since 2004, 2005 — one of the patterns we’ve seen is

that one of the two major political parties has somehow been — I can’t help

but say “tricked” — into making the denial of this a litmus test, which seems

to have the effect of intimidating media leaders, including mainstream

journalist leaders, into thinking that, if they cover the event of climate

change, they may look to people like they’re being partisan. Do you think

that’s one of the patterns here?

Mann: I think that’s one of the very unfortunate patterns that has emerged

in  recent years. And I think people, you know, who read my story will be

surprised to learn that one of the greatest heroes in this story was a

Republican.

It was the Republican chair of the House Science Committee, Sherwood

Boehlert, an old-school pro-science, pro-environment Republican who

actually stood up and defended my colleagues and me when we were under

attack by his fellow republican, Joe Barton of Texas.

And it wasn’t that many years ago when this really wasn’t a partisan issue,

when politicians of conscience on both sides of the aisle recognized that we

needed to have a good faith discussion about what to do about the problem.

There is no room anymore to have a good faith discussion about whether the

problem is real. But there is a worthy discussion to be had about what to do

about that problem, and wouldn’t it be great if we could get beyond this false

debate about whether the problem even exists, and on to the legitimate

debate that is to be had about what to do about it?

Blakemore: Indeed, I’ve heard many people say one way or the other that

one of the things that’s badly needed and badly missing is the conservative

and the Republican voice about what to do about it, because they perceive

that the Republican Party and some other associated groups are so hung up

on trying to pretend that it’s not real.

Mann: Yeah, and I find it ironic again because, you know, I have friends who

are Republicans and Democrats, and I absolutely believe that my Republican

friends care every bit as much about their children and their grand children

as my Democrat friends, my Democratic friends, and um…

And so, that’s what this is about — it’s about making decisions now, making

responsible decisions, so that we preserve the quality of life for our children

and grandchildren, and that should not be a partisan issue.

Blakemore: Before we get to the questions of the accusation of the “crime

against humanity,” and why it is, I know many people are going to want to

know what has been the personal toll on you? Why aren’t you angry? Perhaps

we can start with the way you start your book: “It was Ben Santer, the climate

scientist, who first got personal attacks.” And then you came in the second

round, and got even bigger attacks.

Mann:  Right.

Blakemore: What has been the personal toll on the lives of people like Ben

Santer and then yourself?

Mann:  Well, there has been personal toll. And I’m not going to lie to you. 

There have been some very dark days, you know, when I think many of our

lives…

When we’ve been under attack, when we’ve been under threat by powerful
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politicians who want to subject us to inquisitions — nasty threats against us

and our family. So there are the dark days, and I’ve seen, I’ve looked into the

abyss, at times, as a public figure in this debate, subject to an onslaught of

attacks over the years.

But I’ve always been reminded of the fact that, you know, this is about

something bigger. It’s about potentially the most important challenge we’ve

ever faced as a civilization — confronting this problem of how to deal with

human caused climate change, what to do about it.

And though I was a reluctant and accidental public figure when our work

became featured in this debate more than a decade ago, over time I’ve

actually learned to embrace the role that I’ve been able to play because of the

things that have happened to me.

And because I do have a story to tell, it’s put me in a position, potentially, to

try to talk about this issue in a different way and maybe to get people who

haven’t been willing to listen, to listen to, what, you know, the scientific

community has to say about this.

Blakemore: Some very prominent people have called it this

“disinformation campaign,” this “intimidation campaign” — “a crime against

humanity,” which is as grave an accusation you can make, really, against

anybody, given the origins of that phrase.

One, if not the, most pre-eminent climate scientists on the planet, James

Hansen, told Congress it’s a “crime against humanity.”  He says the CEOs of

the fossil fuel company know exactly what they’re doing.

The general picture we get is that it’s a kind of rear guard action in which

fossil fuel companies are trying to delay regulation on carbon as long as they

can, because they know that regulation will come sooner than later, but

they’re trying to keep people intimidated from acting on it so far, which has

cost — according to the reporting we’ve done around the world — it’s cost

America a lot of prestige as a leader.

Mann: Oh, and it’s cost us, right, I mean, we’re losing the, you know, the

economic battle globally.  I mean the rest of the world is moving forward with

renewable energy technologies.

And they see that that’s the future of the economy, and yet we’re having this

debate about whether or not to even recognize the challenge.

Blakemore: And aside from the loss of American prestige in the world —

because the world we know since we’ve started focusing on this story has

wanted America to take the leadership in it, there’s “the crime against

humanity” that the climate scientist James Hanson and others are talking

about — and that prominent journalists like Ross Gelbspan are talking about,

who’ve used who use the same phrase — that we see because of the cost and

consequences of any delay in a drastic cut of emissions. I think, for example,

of the wedges graph that we saw five years ago or more from Socolow and

Pacala at Princeton…

Mann: Right, and now they’ve come out and they’ve said we actually are

going to need even more “wedges.”

Blakemore:  Right, and not only that but recently I saw a graphic that took

that graphic from 2005 and showed it to us for 2010, making it shift upward

and outward .

(Note: Blakemore slightly misremembers the dates on the graphic. It shows

the shift not from 2005 to 2010 but from 2004 to 2011 of the “stabilization

wedges” that would be required for civilization, as generally calculated by

Princeton’s Sokolow and Pacala, to control manmade global warming. It

thus purports to illustrate how delay in greenhouse emissions make it

significantly more difficult and expensive, and to help explain why “Even

the traditionally staid and conservative the International Energy Agency

explained (http://www.reuters.com/article/2009/11/10/us-iea-climate-

idUSTRE5A91U420091110) two years ago that ‘The world will have to

spend an extra $500 billion to cut carbon emissions for each

year it delays implementing a major assault on global

warming.’ – as this Climate Progress website states

(http://thinkprogress.org/climate/2011/09/30/333435/socolow-wedges-

clean-energy-deployment/?mobile=nc). You can see the shifting

“stabilization wedges” here

(http://thinkprogress.org/climate/2011/09/30/333435/socolow-wedges-



clean-energy-deployment/?mobile=nc).

So, in other words the longer we delay, every day we delay according to the

scientists, it makes it more costly.  Tell us about that — why it is “a crime

against humanity” in that sense, from your point of view.

Mann: I mean, I think it might be something even larger and greater than

that. I think it’s a crime against the planet. But it’s certainly a crime against

humanity in the sense that, you know, we talk about the tobacco industry,

and how the CEOs knowingly lied under oath to Congress about whether or

not they were aware of the fact that their product was killing people.

And they knew that decades ago, and the documents that were released

because of a settlement of the lawsuits actually shows that.

It turns out that there’s similar documents that have been released over the

past five years or so that show that the fossil fuel industry’s own scientists

fully understood that increasing greenhouse gas concentrations from fossil

fuel burning was warming the planet and changing the climate.

And the irony here is that, you know, we look back — and I talk about this in

the epilogue of the book — we look back at, with revulsion, at those CEOs

from the tobacco industry testifying that they didn’t know about the health

impacts of their product.

But in fact the effects, the impacts of climate change down the road, may cost

far greater lives than lives that were lost because of the use of tobacco

products.

And so, in a sense, it may be an even greater cost to humanity. And ethically

it’s even more disturbing because, in the case of tobacco, well, you know,

aside from issues of second-hand smoke, you had to make the decision to

smoke those tobacco products to suffer the health consequences. With the

case of climate change, the people who are going to suffer the greatest

consequences are not those of us who have profited from the access to cheap

fossil fuel energy, it’s going to be the poor, it’s going to be the developing

world — which is least able to adapt to the changes that are coming. And it’s

future generations that are going to bear the brunt of the decisions that we

are making today.

Blakemore: According to some of the reporting we’ve been doing, it’s not in

the future tense anymore, it already is — in some of the low-lying islands

around the world, and some of the low-lying coastal countries around the

world, there’s already salt water seeping up.

Mann:  Absolutely.

Blakemore: And desertification already, to say nothing of the weather

here.  But, give us a sense of what even a one-year or a five-year delay in

beginning drastic cuts of emissions means about the chances, and the cost,

when we do get around to it.

Mann: Right now, C02 levels are at about 392 parts per million. Every

million parts of the atmosphere, 392 of them are C02. In pre-industrial times,

it was about 280…

And when scientists look at the projected impacts of climate change, what we

have determined is that if we go much above about 450 parts per million, we

will likely start to see some of the most damaging impacts of climate change.

We’re already seeing some impacts, but the most damaging impacts will start

to set in when we go sort above that 450, when we commit to 450 parts per

million.

And like I said, it’s 392 right now. Next year, if I was sitting with you in

Central Park talking about this, I would say it’s 395. Two years from now,

we’d be talking about a level close to 400. So in order to avoid reaching that

450 ppm level, we have to act quite quickly…

And frankly, many of us who talk about this issue have been saying for a

number of years where we have to bring emissions to a peak within the next

few years, and then we have to ramp them down dramatically in the decades

to come. Well, you know what? It’s actually a few years now. That means we

have to basically bring our emissions to a peak now and begin ramping them

down. And we do need to transition away from the fossil fuel economy that

we’ve, you know.
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Blakemore: Well, we’ve been hearing that for a long time. I’ve been hearing

that for eight years. It sounds to me like we’re past the time you all were

saying, before, we had the time to do it.

Mann:  It’s not too late to avoid breaching those levels. And so it’s important

to realize that we haven’t yet passed a tipping point. There’s reason to believe

that there’s still time to stabilize C02 concentrations below those dangerous

levels, but there isn’t a whole lot of time.

The problem is far more urgent now because of the delay, because of the

inaction due in part to the intransigence of groups that have been trying to

manufacture a false debate about the existence and problem.

Blakemore: And I take it that each year we delay means that, when we do it,

it will cost more and be harder to do.

Mann: Absolutely. It means, with each year we delay, it’s sort of like a ski

slope, and as we delay the peak of where that ski slope starts, the slope has to

be that much steeper in order to prevent C02 levels from getting above that

dangerous level.

Blakemore: In fact, Richard Somerville, one of the earlier climate

scientists, showed us his, what he calls his “ski slopes graph” on a very snowy

day just over there behind those trees to give us this idea of trying to avoid

the black diamond steepest slope…

Mann: Absolutely.

Blakemore:  … that is quite impractical:

Click here (http://abcnews.go.com/Technology/video/warming-

planet-9847553) to see Richard Somerville explaining his “ski

slopes” graph. Find the graph and explanation at 5:50-to-7:20  in

this video in a snowy Central Park.
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Mark Twain’s advice: never fight with a pig or argue with a fool

MICHAEL MANN INTERVIEW PART 3 (OF 5)

Nature’s Edge Notebook #31

Observation, Analysis, Reflection, New Questions

Interview with Climate Scientist Michael Mann, author of “The

Hockey Stick and the Climate Wars”

Conducted by Bill Blakemore in New York’s Central Park 4-19-12:

Some of Mann’s main points and charges in Part 3 include:

– Whose job is it to explain the gravity of the climate crisis?

– Mark Twain on why never to fight with a pig or argue with a

fool.

– There’s no place in democracy for “bad faith assaults on

science”

– Dishonest views of a small number of science deniers should

not set policy

– President Obama won’t let his excellent climate team play

– Fossil fuel interests — coal and oil companies — and funded

private interest foundations are behind efforts that have meant

the president doesn’t feel he has political backing for action on

climate.
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Mark Twain advises not to argue with denialists… but Mann

names some names.

Transcript Part 3 (of 5):

Blakemore: Before we go a little further to this question of “overall tipping

point,” what did you learn about mainstream media journalism? ABC, NBC

and CBS, to be specific?

What have you learned about what our strengths and weaknesses may be,

from your point of view, of what you think we should be?

Mann: Well, you know, I’ve met so many great journalists — science and

environmental journalists — over the years, and I have a very high opinion of

the journalism community, and in particular the environment and science

journalism community.

And unfortunately, I think to some extent that community has been a

casualty of sort of the changing structure of our media.  I know that The

Weather Channel, for example, got rid of their Forecast Earth team a few

years ago to cut back their budget … CNN got rid of their entire science and

technology team — Miles O’Brien and his team some years ago…

So I think that, you know, while there are some great journalists still out

there on the beat, there has really been a movement away from traditional

science and environmental journalism… And stories that perhaps used to be

covered by journalists with training and background in this area and are

increasingly covered, for example, by political journalists.

Blakemore: I am not an environmentalist — I’m not trying to slow down

global warming one second or save a single species… and I say that in

advance of having to say that, from my point of view as a professional

journalist who is just trying to report what’s happening, it strikes me that this

is a grave crisis.

(Michael Mann nods)

That you scientists have been telling us for some time that this is a grave

crisis with hundreds of millions of people dying or in the position of being

climate refugees by the middle of the century if we don’t… if we, the human

race, don’t take it over.

(Michael Mann nods)

Now, of course, journalists are loath to say things like this because we need to

protect our credibility… But you all have been telling us this increasingly for

the eight years that I’ve been focusing in this so far.

(Michael Mann nods)

And if this is such a grave crisis, how do you think we should be — whose job

is it to tell us about this grave crisis? Whose job is it? Whose job is it?

Mann:You know, I do believe that we scientists have a role to play, to do the

best job that we can to communicate the science and the impacts of climate

change as clearly as we can.  I believe it is the role of the scientists now — not

to prescribe policy, but to inform the debate over policy.

The discourse over what to do about this problem has to be informed, an

honest and accurate assessment of the scientific evidence. And so scientists

have a role to play here. Of course, the media has a role to play.

Blakemore: Let me ask you about that phrase. ”The media” are many

different kinds of things — purveyors and politicians and some journalists. 

Which part of the media?  Because the “media” are just physical things, and
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every profession uses the media, so let’s be specific.

Mann: Yeah, absolutely. You know, when I was growing up, you know, I’m

old enough to remember… You know, my family was gathered around the TV

screen, and sorry to say, watching CBS nightly news. We were watching

Walter Cronkite, and at the end his newscast he would say, “And that’s the

way it was” on April 18  … and everybody knew that that’s that the way it

was.

We accepted the facts — we could agree upon the facts, and you know, people

had room for the opinions, but they didn’t have room for their own facts…

And we seem to have evolved to a point in the public discourse where,

frankly, there are news outlets that are dedicated to arming climate change

deniers with their own set of false facts to justify their continued denial of the

reality of human caused climate change.  I think it’s a dangerous

development.

Blakemore: Any particular channels you’re thinking of?

Mann: (Laughs) I like not to name names, but I think we probably all know

some of those… You know there’s a network that has been devoted to

presenting false information to the public about the issue of climate change.

Blakemore:Very interesting. What is your instinct, in this case, in not

naming the name? I myself, when I’m reporting on the climate denialists,

rarely, if ever, name them.  I’m interested in what your reasons are — that

you rarely, if ever, name them.

Mann: Well, you know I don’t think we need or want to sort of head down

that road of seeming like we’re engaging in ad hominem attacks, because

that’s not what it’s about.

Blakemore: You, in fact, have one of the great quotes in your book, in fact

— a proverb about arguing with a fool. I forget what the quote is, but it’s some

old proverb like ‘One reason not to argue with a fool is people who are

watching won’t be able to tell the difference.’

Mann: I think it might be Mark Twain, and it’s, “Never argue with a fool

because onlookers may not be able to tell the difference.”

And that’s right… and, you now, there’s another expression, you

know:  ”Don’t get in a mud fight with a pig because you both get dirty, and the

pig likes it.”

And it is true that to some extent the discourse has been debased by the fact

that to confront climate change denial sometimes we, you know, scientists

even find ourselves in sort that mud pit of arguing out the science with those

who don’t appear to be engaged in a good faith discussion.

Blakemore: You, in fact, have quite a quote in your book. You say: 

“Widespread, bad faith assaults on science have no place in a functioning

democracy.” That’s quite a strong statement.  Isn’t democracy all about free

speech?

Mann: Absolutely. Good faith free speech, and not… And sure, you know,

people are entitled to say what they want… But we shouldn’t be basing policy

on the dishonest views of a small number of people who refuse to accept the

facts as they are evident.

And so sure, people have the right, I suppose, to lie… But we certainly

shouldn’t be basing policy on lies.

Blakemore: Back to the question of whose job is it? What about the

government? What about the president? It seems to me that you scientists,

around the world, have been telling…

Let’s take that first: You’re not speaking just on behalf of some scientists —

climate scientists in America or, in fact, all of the half-reasonably credible

climate scientists in America. What you’re saying is the same thing that the

climate scientists around the world are saying.

Americans tend to be sometimes a little bit inward looking, but there are your

counterparts in all of the other developed countries… who are all saying and

finding the same things, right?

Mann: Oh, absolutely. I mean we’re talking about the consensus of

thousands of scientists around the world… And the National Academy of

th



Sciences — founded by a Republican president, Abraham Lincoln — in

response to a request by ex-president George W. Bush who asked the

National Academy to look into whether or not the science was sound,

whether climate change was real, and they looked into it, and they evaluated

the work of the Inter-governmental Panel on Climate Change, which had

come under criticism because it’s affiliated with the United Nations, and

there are some who believe that maybe they had some sort of agenda.

So, the National Academy of Sciences reviewed what the IPCC had to say,

and what they said was, ‘They got it right.’

And it isn’t just the U.S. National Academy of Sciences. It’s the National

Academies of Science of all the major industrial nations around the world. 

So, we can’t bury our heads in the sand. I mean, the science is solid. The

problem is real. We can have a good faith debate about what to do about it.

Blakemore:  But again, I run into this sort of like parallel universe thing: On

one hand, you climate scientists around the world — I see one list of 17

National Academies of Science — say there is a grave crisis coming now, in

the coming decades — while today’s toddlers are making their way into

middle age…

(Michael Mann nods.)

…that we’ll see horrors on the planet by mid-century if we don’t figure out

how to stem it… And we nod our heads, like you’re nodding your head now…

And it’s a smiling day here, with the sunlight out…And yet, this

disinformation campaign revs up, and intimidates more and more, and seems

to get away with it. What… something is wrong here. I can’t put my finger on

it, and I’ve been trying for eight years. Why is it… Where is the failing

here? What is the job of the government?

Forgive me for asking a naïve question, but it seems to me you all are

presenting to us a reality — which the public by the way, is beginning to

believe more even than you might think, listening to it… You scientists are

presenting to us a reality of a grave crisis facing humanity.

A security crisis: It’s about nothing so much as national security,

international security, and financial security.

(Michael Mann nods throughout.)

Mann: Absolutely.

Blakemore: Now it seems to me that the job of protecting us, most of all

belongs to the president, to the governments of the world on this. Do you

agree on this?

Mann: I do. And you know, I think the president… President Barack Obama

appointed wonderful people to cabinet level positions of authority on

matters of science policy, and so… You know, John Holdren he appointed to

head up the Office of Science and Technology Policy, Jane Lubchenko to

head up NOAA, Steven Chu to head up the Department of Energy, Lisa

Jackson — EPA…

And I was asked about this a few weeks ago during the NCA tournament…

And the analogy that I used was that, you know, it’s like President Obama

appointed this all-star basketball team, but he wouldn’t let them go out on the

court and play…

Blakemore: Why?

Mann: … (that’s how it’s felt.) I think there… Just as we scientists have been

subject to this massive assault by a disinformation effort, a well funded,

industry-funded disinformation effort to discredit us, to intimidate us… the

same thing I believe, is happening, you know, at a larger scale. And I believe

that the Obama administration probably decided they didn’t have the

political capital to fight this massive disinformation campaign with huge

amounts of special interest money running commercials across the nation

aimed at disinforming Americans about the challenge we face, about the

energy choices that we should be talking about.

Blakemore: So, when you say “special interest,” you mean fossil fuel

money?

Mann: Fossil fuel interests.
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Blakemore: Coal and oil companies?

Mann: Yes, and increasingly …

Blakemore: Peabody Coal and ExxonMobil and others, to name some

names in this case?

Mann: Well, although increasingly it’s actually private interests like the

Koch brothers, K-O-C-H, the Koch foundations that have been funding many

of these groups.

Blakemore: But, wait a second. I’ve seen David Koch’s name on all kinds of

science programs on PBS. They’re funding a lot of science. Is that part of a

smoke screen?

Mann: Well, some might say that they’re talking out of two sides of their

mouth. Because on the one hand they do appear to be currying favor with the

public by funding certain humanitarian efforts and providing funds to the

Smithsonian Institution and to PBS.

But at the same time, they’re spending far larger amounts of money in

funding groups like Americans for Prosperity, whose purpose is to try to

confuse the public about the reality of climate change and the nature of the

real challenge that we face.

Blakemore: So, I’ve got a question. I can’t help but wonder, what will

happen to these people who have so vigorously funded this “intimidation

campaign” — as the temperature goes up and as it becomes manifestly

obvious to everyone — as it is to most people already — that this is a grave

crisis, and that they have been trying to slow down the reparations of it.

Mann: Well, you know, on the one hand, I suppose we might imagine that,

you know, we’ll look back at them as, as … as villains … and you know, we will

look back … History will not judge them kindly.

But that would be a hollow victory… because if they’re successful in delaying

action on this problem, then they will essentially have ensured the suffering

of millions of people — of our children and grandchildren — and a degraded

planet.

And so that would be a hollow victory. And that’s why I think many of my

colleagues and I feel that we need to do the best job that we can to cut

through that disinformation campaign and let the public know what the

science actually has to say, what the threat really is. And ultimately that’s

why I wrote my book — to try to convey that message.
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Unprecedented Crisis for
Humanity — But There’s
Hope

Great danger is an overall tipping point.

MICHAEL MANN INTERVIEW PART 4 (of 5)

Nature’s Edge Notebook #31

Observation, Analysis, Reflection, New Questions

Interview with Climate Scientist Michael Mann, author of “The

Hockey Stick and the Climate Wars”

Conducted by Bill Blakemore in New York’s Central Park 4-19-12:

Some of Mann’s main points and charges in Part 4 include:

– Unprecedented problem for humanity

– One reason for hope: we’ve handle ozone — but this is bigger

– Network governance may be one kind of solution, if people try

it

– The overall grave danger: a tipping point that flips earth’s

climate suddenly back up to greenhouse earth, no snow or ice on

the planet… and civilization cannot keep up.

– Already the climate is showing increased frequency of severe

climate and heating

– Air-capture (sucking CO2 out of the air — may be one possible

aid… but far easier and cheaper to keep genie in the bottle.
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Unprecedented scale of the problem – the idea of network governance

public/private cooperation

TRANSCRIPT OF PART 4 (of 5):

Blakemore:  Isn’t it true that this is an unprecedented kind of

problem? That the human race has never…It’s not just that journalistic

editorial leaders haven’t faced it, and that government leaders haven’t faced

it. The entire human race has never faced one of these before?

(Michael Mann nods.)

Mann: That’s true. And we can look to the past for some hope, because we

have confronted global environmental challenges before — whether it’s acid

rain or ozone depletion — we acted in time to avert disaster.

And so we can look to the past, and hope that we will do so here as well.  Now,

this is a bigger problem.

It gets at the core of our global economy – fossil fuels. We are dependent on

fossil fuels for energy today. And so it’s a bigger problem, in some sense, than

ozone depletion was, or than acid rain was.  But we can look to the past for

hope, I believe, and that’s part of why I’m optimistic. I think we will confront

the challenge in time.

Blakemore: Central Park is a great story. In the ’70s, it was a mess: the

government was trying to run it alone, and then something called “network

governance” came in. The people around the park formed the Central Park

Conservancy. They work with the government … people who have a stake in

it.

Look at it now — it’s the most beautifully run park in the world, many people

say. Is there a possibility, do you think, of some kind of network governance

for the planet?

You know, the cooperation that E.O. Wilson is showing us is more than kin

selection — the way humans work.

Can we see all of humanity as our group? Do you think it’s possible there’s

going to be some kind of network governance that still leaves us free within

out national groups?

Mann:  I think so. I think we can look to the past for examples for where

humans have risen to the challenge, and where we’ve developed technology,

we’ve made informed decisions to preserve our environment, to preserve our

quality of life of the people, of the planet. And so I think there is reason for

hope, but you know, the problem is urgent. We don’t have a whole lot of time

to act if we are going to avert what might reasonably be the described as

“disaster.”

Blakemore: Inevitably you must get this question: Will humanity make

it? Let me ask first as a very simple technical question: Is it not true that the

paleoclimatologists, in general, give us a picture in which there does seem to

be some single number — ppm (parts per million of CO2) or temperature —

whichever way you want to take it — which leads to a runaway, overall

tipping point? Zooms us back up to greenhouse earth?

That does exist out there?  Nobody knows exactly where? Yes?

Mann: Well, sure. I mean, we know a hundred million years ago, in the early

part of the cretaceous period, when dinosaurs where wandering the planet,

global temperatures were warmer

(http://abcnews.go.com/blogs/technology/2007/01/warmer/) than they

were — than they are today.
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We know that C02 levels were much higher than they are today, and we know

there was no ice on the face of the earth. Well, nature has a way of dealing

with changing, you know, concentrations of greenhouse gases on timescales

of a hundred million years.

But what we’re doing right now is we’re taking all of those fossil — all of that

C02 that eventually got buried in the solid earth — and we’re releasing it back

into the atmosphere.

We’re re-creating that early cretaceous climate, but not on a timescale of a

hundred million years — on a time scale of a hundred years.

Blakemore:  Or less — as I understand it, some people have said it could

even be sooner than that.

Mann:  Oh, we could easily, if we continue with business as usual – in a

hundred years we could potentially be close, in terms in of C02 levels in the

atmosphere, to where we were a hundred million years ago.

Blakemore: No snow or ice on the planet? — Fine for dinosaurs… And the

problem again, to be specific here, not that humans aren’t very adaptable, but

all of civilization to adapt so quickly.

(Michael Mann nods.)

That’s the problem, right?

Mann: Well, nature has prepared neither us, nor living things. Evolution

never had to deal with changes in atmospheric composition and climate on

the time-scales that are taking place today.

Nature hasn’t prepared us for adaptation to these rates of change. And that’s

the real concern.

Blakemore: To say nothing of economic systems.

Mann:  Absolutely.

Blakemore: We get a flutter in the market if somebody sneezes or gets

afraid of something outside the door.

Mann: Well, and we saw how fragile our infrastructure was in the wake of

Hurricane Katrina, which wasn’t even a Category 5 hurricane when it made

landfall.

And we simply did not have the infrastructure to adapt to even that one

disaster.

And by the way, climate change, we know, is increasing the frequency of

weather- and climate-related disasters.

For the first time ever, this past year we had 13 weather- or climate-related

disasters that each cost more than a billion dollars in the U.S.

Blakemore:  In the U.S. alone?

Mann:  In the U.S. alone.

Blakemore: So, links are there.

One last technical question, and we’ll take a walk.

Air-capture. We’ve interviewed Klaus Lackner in this park about it. (See link

below) Air-capture sounds fascinating because it takes care of both

(atmospheric) warming and (ocean) acidification, the two evil twins of

C02. What role do you think air-capture may play in all of this?

Mann: Well, you know, maybe it’ll be a safety valve. You know, I greatly

respect the work Lackner and others have done in looking at these sorts of

technologies that might allow us to actively take the C02 back out of the

atmosphere.

And if, you know, in the event where we breach levels — where we’re locking

in permanent changes like the melting of the ice sheets — we may have to

resort to those sorts of technologies.

But it’s a whole lot easier to prevent the genie from getting out of the bottle

than trying to put it back in once it’s out.
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Blakemore: Michael Mann, thanks so much for talking to Nature’s Edge.

Mann: Thank you. It’s been a pleasure.

Click here to see (http://abcnews.go.com/Technology/video?

id=6798498)Klaus Lackner explaining air-capture in Central

Park.
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The  publication  of  your  emails  with  East  Anglia

University  climate  scientist  Phil  Jones  at  the  end  of

2009  may  have  undermined  UN  climate  talks  in

Copenhagen  a  few  weeks  later.  Was  the  timing

deliberate?

We  know  the  thieves  had  access  (to  the  emails)  for
several  months  and  were  clearly  waiting  to  release  the  stolen  materials  at  a  time  when  it  would  have

maximum  impact.  Essentially  they  tried  to  de-rail  the  Copenhagen  climate  summit  –  there’s  no  question  in  my
mind.  There  was  a  campaign  to  use  out-of-context  snippets  from  the  emails  to  try  to  mislead  and  confuse  the
public  about  the  evidence  for  human-caused  climate  change.  It  was  smear  campaign  intended  to  scuttle  any
progress  by  distracting  the  policy  makers  and  public  with  spurious  allegations.  There  wasn’t  enough  time  to
respond.  In  the  two  years  following,  there  have  been  more  than  a  half  dozen  investigations  in  the  US  and  UK
and  in  every  case  they  have  found  no  impropriety  on  the  part  of  the  scientists.

Has  much  damage  was  done?

I  think  history  will  look  at  these  attacks  against  climate  scientists  as  one  of  the  mostly  deeply  unethical  public
relations  campaigns  we  have  ever  seen.  It  was  not  only  a  crime  against  humanity,  but  a  crime  against  the
planet,  to  the  extent  that  the  assault  set  back  progress  in  confronting  climate  change  by  several  years.  There
is  a  real  cost  incurred  for  future  generations,  for  our  children  and  grandchildren  who  are  going  to  suffer  the
consequences.

Your  ‘hockey  stick’  graph  has  been  highly  influential  in  outlining  the  reality  of  global  warming  –  can

you  explain  what  it  is?

We  only  have  about  100  years  of  widespread  thermometer  measurements  that  document  the  warming  of  the
past  century.  To  address  how  climate  has  changed  in  the  longer  term  my  co-authors  and  I  needed  to  turn  to
other  information  –  tree  rings,  corals  and  ice  cores.  We  were  actually  interested  in  questions  unrelated  to
climate  change,  looking  at  the  El  Nino  phenomenon  had  varied  in  the  past  and  how  climate  had  responded  to
large  volcanic  eruptions.  But  we  were  led  to  the  inescapable  conclusion  that  recent  warming  was  without
precedent.  What  our  graph  showed  is  relatively  warm  conditions  about  a  thousand  years  ago,  then  a  slow
decline  as  we  enter  the  period  we  might  call  the  Little  Ice  Age.  Then  the  abrupt  warming  of  the  past  century,
like  the  blade  of  the  hockey  stick.  I  characterize  myself  as  an  accidental  and  reluctant  public  figure  in  the
debate,  because  the  graph  took  on  a  life  of  its  own.

It  became  important  to  science-based  policy,  but  also  attracted  the  interest  of  those  determined  to

remain  unconvinced  about  man-made  climate  change.
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Yes,  I  was  subject  to  a  barrage  of  attacks  from  those  looking  to  discredit  our  work  –  they  saw  it  as  a  powerful
symbol  of  the  evidence  for  human-caused  climate  change.  The  saw  the  need  to  take  down  that  icon  and  to
take  me,  as  the  lead  author,  down  in  the  process.

Why  were  you  reluctant  to  get  involved  in  the  debate?  A  natural  shyness?

Well,  I  was  interested  in  science  from  as  early  as  I  can  remember.  In  high  school  I  was  a  sort  of  science  nerd.
My  idea  of  a  fun  Saturday  night  was  hanging  out  with  a  few  of  my  computer  nerd  friends,  writing  programmes
to  solve  interesting  problems.  When  I  went  to  university  I  still  wanted  to  work  using  computers  to  solve
interesting  science  problems.  I  was  driven  by  natural  curiosity  to  work  on  big  picture  problems  and  only
wandered  accidentally  into  this  minefield  of  the  debate  over  human-caused  climate  change.  Over  time  I’ve
learned  to  embrace  the  role  I  have.  Now  I  can’t  imagine  devoting  my  life  to  anything  more  important  than  trying
to  educate  the  public  about  this  issue.

Do  scientists  need  to  get  better  at  discussing  their  findings  and  ideas  in  public?  What  role  should

climatologists  have  in  shaping  policy?

Scientists  are  uneasy  about  wading  into  the  arena  of  politics  and  public  policy.  As  someone  trained  as  a
scientist,  who  thinks  like  a  scientist,  it’s  outside  of  my  comfort  zone.  But  either  we  allow  ourselves  to  be
misrepresented  or  we  fight  back,  and  I’ve  chosen  to  fight  back.  Scientists  have  to  step  up  and  make  sure
we’re  not  misrepresented  by  the  vested  interests.  The  problem  (of  climate  change)  is  real  –  there  are  serious
threats  looming,  and  we  need  to  have  a  good  faith  discussion  about  transitioning  away  from  our  reliance  on
fossil  fuels.  I  do  believe  we  need  some  kind  of  incentive  structure  to  wean  ourselves  off  that  reliance,  but  I’ll
let  the  politicians  and  policy  people  draw  up  a  way  of  doing  that.  I  don’t  believe  it’s  my  role  to  advocate  for
particular  policies,  so  I’m  not  out  there  saying  ‘We  should  pass  this  kind  of  carbon  tax’.

Your  book  details  the  work  of  privately  funded,  climate  change-denying  think  tanks.  Was  it  surprising

to  find  congressmen  and  state  attorney  generals  also  attacking  and  ‘investigating’  your  work?

I’d  like  to  say  it’s  surprising  that  people  like  that  have  engaged  in  witch  hunts  designed  to  intimidate  climate
scientists,  but  frankly  it’s  part  and  parcel  of  an  ongoing  campaign  of  vilification  fought  by  vested  interests.
What’s  especially  distressing  is  that  we  could  be  having  a  legitimate  debate  on  what  to  do  about  climate
change  –  the  right  incentive  structures,  which  policies  to  pursue  and  so  on.  But  unfortunately  prominent  US
politicians  want  to  bury  their  heads  in  the  sand  and  refuse  to  accept  climate  change  is  real.  One  of  the  heroes
who  came  out  to  defend  us  was  Sherwood  Boehlert  –  the  Republican  chair  of  the  House  of  Representatives
Science  Committee  (until  2007)  –  who  condemned  the  actions  of  his  Republican  colleagues.

There  does  seem  to  be  a  growing  number  of  US  pastors  and  churches  taking  on  climate  change  as  an

issue  of  “creation  care”.  Does  this  give  you  hope?

Yes,  it’s  been  a  bright  light  in  all  of  this.  I  very  recently  gave  a  lecture  to  a  group  of  school  children  in
Washington  DC,  Bishop  O’Connell  High  School  -  one  of  the  largest  Catholic  schools  in  the  area.  It  was  a
wonderful  experience.  I’ve  been  so  encouraged  that  there  a  lot  of  people  in  the  faith  community  who  are  very
passionate  about  this  issue,  who  see  it  as  an  issue  of  stewardship  of  our  planet,  and  who  also  see  it  very
much  as  I  see  it  –  as  a  matter  of  inter-generational  ethics,  concern  over  what  kind  planet  we  leave  our  children
and  grandchildren.  It  makes  me  more  upset  that  there  are  some  out  there  –  the  corporate  right  -  who  have  tried
to  co-opt  the  religious  community  for  political  gain.

Some  people  are  now  talking  of  a  post-collapse  society.  Can  you  see  the  rhetoric  in  the  environment

movement  turning  towards  the  idea  of  adaptation  to  inevitable  climate  change?

We’ve  talked  mostly  about  the  need  for  mitigation  to  decrease  our  emissions  and  to  try  to  abate  some  of  the
threats.  In  fact,  we’re  already  committed  to  a  certain  amount  of  future  warming  and  a  certain  amount  of  future
climate  change  no  matter  what  we  do.  We’ve  already  locked  in  changes  to  the  climate  system  for  decades  to
come,  even  centuries.  We’re  going  need  to  adapt.  Changes  are  coming  no  matter  what  we  do.  There  are  no
uncertainties  that  we  are  warming  the  planet  and  changing  the  climate  –  that’s  accepted  science.  But  there  are
real  uncertainties  about  precisely  how  much  future  warming  we  might  see  depending  on  our  emissions
pathway,  and  about  the  precise  impacts  of  different  temperatures  and  drought  patterns  and  hurricanes  and  so
on.  So  we  could  be  having  a  good  faith  debate  on  these  uncertainties,  and  thinking  about  them  in  making  wise
policy  as  far  as  adaptation  is  concerned.  I  wish  it  was  the  discussion  we  were  having  in  the  US  now,  rather
than  whether  climate  change  is  happening  or  not.

Are  you  optimistic  the  US  will  catch  up  to  the  kind  of  debate  going  on  elsewhere  in  the  world?

We’re  somewhat  behind  in  the  US  and  we’re  missing  out  on  what  the  rest  of  the  world  is  doing.  China  is
moving  ahead  us  in  terms  of  investment  in  non-fossil  fuel  energy.  They  and  others  are  going  to  be  benefiting
from  new  technologies.  Meanwhile  we’re  stuck  in  the  mud.  But  I  do  see  a  change  in  the  wind.  In  the  US  we’ve
been  seeing  record-breaking  warmth  over  the  winter  and  people  are  wondering,  ‘What’s  going  on?’  People  are
recognizing  the  problem  is  real  and  isn’t  going  away  and  they’re  going  to  hold  policy-makers  accountable.  It’s
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not  too  late  to  do  something  about  the  problem.  There’s  no  reason  for  despondency,  but  there  is  reason  for  a
sense  of  urgency.

Michael  E.  Mann’s  The  Hockey  Stick  and  the  Climate  Wars:  Dispatches  from  the  Front  Lines  is  available  on
Columbia  University  Press,  £19.95  (£16  as  an  ebook)
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AN OPEN LETTER TO JOHN GORMLEY ABOUT GLOBAL WARMING

Hi, John. Remember you had me on your show

a couple years ago? I was there defending the

scientific consensus on human-caused global

warming. You, of course, are a climate change

skeptic.

We mixed it up for a half hour, took a couple

calls. I had a good time. We even made a

friendly bet. If in 10 years it turns out that all

those reams of evidence backing the science

turn out to be wrong then Planet S and our

sister paper in Regina, prairie dog, would

apologize to you and all the other science

skeptics out there. And we’d make you Mayor of

both Prairiedogtown and the Planet of

Saskatoon.

Well, now I hear you’ve taken to Twitter this

summer to reassure everyone that the heat

waves and wild fires we’re experiencing —

again — are just weather. And weather is not

climate. What you’re trying to imply is pretty

obvious: that climate science isn’t proven just because we can open a window and see evidence of its

predictions.

And generally speaking, you’re right. Anecdotes aren’t evidence. Weather isn’t climate. But in this

case, the anecdotes and the evidence track pretty much exactly. Just as we’re getting an increase in

reports of extreme weather events, we’re also setting new records for global average temperature.

In fact, since I was on your show, climate science has only gotten stronger. It’s essentially a certainty

that the globe is warming, that people are a prime cause of that warming, and that if we do nothing to

cope with this warming the results will be catastrophic.

And you don’t even have to take my word for it, because I phoned up arguably the most famous

climate scientist in the world, Michael E. Mann, the director of the Earth System Science Center at

Pennsylvania State University, and a Fellow of the American Geophysical Union.

Mann is known as one of the people behind the famous hockey-stick graph which showed the spike in

temperatures starting at the outset of the industrial revolution. You know the one. Your pals in the

climate-denial-o-sphere have been trying to punch holes in it for a decade, but its conclusions keep

being reconfirmed.

Mann says I’ve already won our bet — eight years ahead of schedule. I’ve included the interview

below. He talks in fairly general terms about the evidence, but if you have me back on your show I’d

be happy to discuss some specifics.

Of course, I’m not an expert on any of this stuff. But then again, neither are you.

Where we differ is that science is on my side.

 



INTERVIEW WITH A CLIMATE SCIENTIST

Michael E. Mann is a professor of meteorology, the author of over 140 peer-reviewed articles and two

books, Dire Predictions: Understanding Global Warming and The Hockey Stick and the Climate Wars:
Dispatches from the Front Lines. He has also received more death threats than any scientist should.

 

PS: What’s the state of climate science today?

MM: The science only gets stronger over time because that’s the way science works. We continue to

refine hypotheses, test them with new data, extend our understanding. That’s the nice thing about

science.

I think we’ve arrived at a point now where the models that we use are quite a bit more sophisticated

than the climate models we used decades ago.

More important than that, the data is coming in. It’s showing exactly what the models predicted:

increases in certain types of weather extremes, warming of the globe, warming of the oceans,

warming of the land, the dramatic retreat of arctic sea ice, a loss of ice from the major ice sheets,

increase in sea levels.

 

PS: Is there a piece of evidence that really leaps out at you? Something you’d like to show
people and say, “Look at this!”

MM: It’s hard to think of one thing. I literally say that to myself every day. For example, the day before

yesterday, a large piece of the Petermann Glacier broke off of Greenland, a piece larger than

Manhattan. [Twice the size, in fact.] A major chunk of ice.

I could point to the most recent June measurements that showed the largest retreat of sea ice as of

June in the history of records. Or I could point to the fact that, thus far this summer, all-time records

for warmth in the U.S. are running at a ratio of more than 10 times what we’d expect from chance

alone. Or I could talk about the fact that just in the last week NOAA [the National Oceanographic and

Atmospheric Administration] announced that basically we have now achieved a new record for the

magnitude and extent of drought in the U.S. — and that’s including the Dust Bowl.

You can see why it’s hard to point to any one thing, because when I think about the events of just the

past few weeks, I immediately think of at least a dozen things.

 

PS: Okay, that shows the globe is warming. But it doesn’t necessarily prove humans are
causing it. Do you have the smoking gun on that yet?

MM: Yeah. We’ve had it for 20 years. When the IPCC [the Intergovernmental Panel on Climate

Change] in 1995 in the second assessment report concluded that there is a discernible human

influence on the climate, they weren’t just making that up. And the IPCC is a very conservative

organization. So when they make a statement like that, you better believe there’s a whole lot of

science to back it up.

That was the juncture at which the scientific community could collectively say that not only is the globe

and the climate changing, but we can see the hand of humans in the changes we’re seeing. And

again that’s back in 1995. With everything that’s happened since, the scientific community has come

to much stronger conclusions.

 

PS: Your inbox must fill up with a lot of nonsense from climate science deniers. Are they
bringing up anything new that we should be on the lookout for?

MM: Well, it’s usually just a recycling of some previously discredited talking point. They’re very good at

that. It’s the zombie approach to climate change denial. Some of these myths don’t die no matter how

many times you strike them down.

Frankly, they’re on the ropes right now with the events that are unfolding. They appear very shrill and

completely without credibility when they’re denying the reality of climate change when we’re literally

seeing it out our windows and on our TV screens. What you’re seeing now is climate change deniers

on the defensive. Rather than being on the offense and attacking the science, they’re crying out in

their shrill voices, “No, there’s no relationship at all between what you’re seeing; don’t believe those

extreme weather events. Listen to the talking head denying climate change rather than your lying

eyes.”

 

PS: With all the nonsense around the Climategate hacked e-mail scandal and the rise of
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denialism around the Copenhagen climate summit, have we lost too much time now to turn
things around?

MM: This is part of why I characterize the hacking of the e-mails and the campaign to discredit climate

scientists as a crime against humanity: because of the huge opportunity costs that that might have

[produced] for us. Basically, that set us back arguably at least two years. It was used to thwart any

progress in Copenhagen in 2009 and it’s obviously not a coincidence that this manufactured

controversy emerged right before the Copenhagen summit. Its intent was to sabotage the

Copenhagen summit, and arguably cost us at least two years in terms of agreeing on some serious

commitment internationally to deal with the problem.

And the opportunity cost is huge, because with every year of delay it gets that much more difficult to

find a way to stabilize greenhouse gas concentrations below levels where we will truly see the most

dangerous impacts.

We’re not yet at the point where we should be giving up hope of stabilizing the climate below that

threshold of human impact, but we’re getting closer and closer.

 

PS: How long do we have?

MM: We tend to think of something in the range of 450 ppm of CO2 where we commit ourselves to

two degrees Celsius [of] warming relative to pre-industrial levels. [We’re currently at 395.77 parts per

million.] If you look across the board at the projected impacts, that’s the red zone — that’s where we

start to see the worst impacts and where we commit to potentially catastrophic changes in the climate.

And to not cause 450 ppm at this point, we need to bring emissions to a peak within literally the next

year or two and begin to ramp them down dramatically. We say this year after year, and with every

year that passes it turns out we’re not even stabilizing emissions.

Globally, especially with developing nations coming online with the fossil fuel energy infrastructure,

we’re nowhere near the trajectory we need to follow to avoid 450 ppm.

 

PS: On a petty, personal level, can I safely say I won my bet with John Gormley?

MM: Yes. I think it’s fair to say that you’ve won the bet. I’m sure you’ll put the money to good use.

Maybe you can buy carbon offsets or something with that.

 

For the record, there was no money involved in my bet with John Gormley.

 |  |  |  |  | 
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Expanding desert in China’s Gansu province. Michael Mann in his new book, The Hockey Stick and the Climate

Wars, describes the campaign by the fossil fuel industry against his science. Photograph: Peter Parks/AFP

It is almost possible to dismiss Michael Mann's account of a vast conspiracy by the fossil fuel

industry to harrass scientists and befuddle the public. His story of that campaign, and his own

journey from naive computer geek to battle-hardened climate ninja, seems overwrought,

maybe even paranoid.

But now comes the unauthorised release of documents showing how a libertarian thinktank,

the Heartland Institute, which has in the past been supported by Exxon, spent millions on

lavish conferences attacking scientists and concocting projects to counter science teaching for

kindergarteners.

Mann's story of what he calls the climate wars, the fight by powerful entrenched interests to

undermine and twist the science meant to guide government policy, starts to seem pretty

much on the money. He's telling it in a book out on 6 March, The hockey stick and the climate

wars: Dispatches from the front lines.

"They see scientists like me who are trying to communicate the potential dangers of continued

fossil fuel burning to the public as a threat. That means we are subject to attacks, some of

them quite personal, some of them dishonest." Mann said in an interview conducted in and

around State College, home of Pennsylvania State University, where he is a professor.
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It's a brilliantly sunny day, and the light snowfall of the evening before is rapidly melting.

Mann, who seems fairly relaxed, has just spoken to a full-capacity, and uniformly respecful

and supportive crowd at the university.

It's hard to square the surroundings with the description in the book of how an entire

academic discipline has been made to feel under siege, but Mann insists that it is a given.

"It is now part of the job description if you are going to be a scientist working in a socially

relevant area like human-caused climate change," he said.

He should know. For most of his professional life has been at the centre of those wars, thanks

to a paper he published with colleagues in the late 1990s showing a sharp upward movement

in global temperatures in the last half of the 20th century. The graph became known as the

"hockey stick".

If the graph was the stick, then its publication made Mann the puck. Though other

prominent scientists, such as Nasa's James Hansen and more recently Texas Tech University's

Katharine Hayhoe, have also been targetted by contrarian bloggers and thinktanks

demanding their institutions turn over their email record, it's Mann who's been the favourite

target.

He has been regularly vilified on Fox news and contrarian blogs, and by Republican members

of Congress. The attorney general of Virginia, who has been fighting in the courts to get access

to Mann's email from his earlier work at the University of Virginia. And then there is the high

volume of hate mail, the threats to him and his family.

"A day doesnt go by when I dont have to fend off some attack, some specious criticism or

personal attack," he said. "Literally a day doesn't go by where i dont have to deal with some of

the nastiness that comes out of a campaign that tries to discredit me, and thereby in the view

of our detractors to discredit the entire science of climate change."

By now he and other climate scientists have been in the trenches longer than the US army has

been in Afghanistan.

And Mann has proved a willing combattant. He has not gone so far as Hansen, who has been

arrested at the White House protesting against tar sands oil and in West Virginia protesting

against coal mining. But he spends a significant part of his working life now blogging and

tweeting in his efforts to engage with the public – and fending off attacks.

On the eve of his talk at Penn State, a coal industry lobby group calling itself the Common

Sense Movement/Secure Energy for America put up a Facebook page demanding the

university disinvite their own professor from speaking, and denouncing Mann as a "disgraced

academic" pursuing a radical environmental agenda. The university refused. Common Sense

appeared to have dismantled the Facebook page.

But Mann's attackers were merely regrouping. A hostile blogger published a link to Mann's

Amazon page, and his opponents swung into action, denouncing the book as a "fairy tale"

and climate change as "the greatest scam in human history".

It was not the life Mann envisaged when he began work on his post-graduate degree at Yale.

All Mann knew then was that he wanted to work on big problems, that resonated outside

academia. At heart, he said, he was like one of the amiable nerds on the television show Big

Bang Theory.

"At that time I wanted nothing more just to bury my head in my computer and study data

and write papers and write programmes," he said. "That is the way I was raised. That is the

culture I came from."

What happened instead was that the "hockey stick" graph, because it so clearly represented

what had happened to the climate over the course of hundreds of years, itself became a proxy

in the climate wars. (Mann's reconstruction of temperatures over the last millenium itself used



proxy records from tree rings and coral).

"I think because the hockey stick became an icon it's been subject to the fiercest of attacks

really in the whole science of climate change," he said.

The UN's Intergovernmental Panel on Climate Change produced a poster-sized graph for the

launch of its climate change report in 2001.

Those opposed to climate change began accusing Mann of overlooking important data or

even manipulating the records. None of the allegations were ever found to have substance.

The hockey stick would eventually be confirmed by more than 10 other studies.

Mann, like other scientists, was just not equipped to deal with the media barrage. "It took the

scientific community some time I think to realise that the scientific community is in a street

fight with climate change deniers and they are not playing by the rules of engagement of

science. The scientific community needed some time to wake up to that."

By 2005, when Hurricane Katrina drew Americans' attention to the connection between

climate change and coastal flooding, scientists were getting better at making their case to the

public. George Bush, whose White House in 2003 deleted Mann's hockey stick graph from an

environmental report, began talking about the need for biofuels. Then Barack Obama was

elected on a promise to save a planet in peril.

But as Mann lays out in the book, the campaign to discredit climate change continued to

operate, largely below the radar until November 2009 when a huge cache of email from the

University of East Anglia's Climatic Research Unit was released online without authorisation.

Right-wing media and bloggers used the emails to discredit an entire body of climate science.

They got an extra boost when an embarrassing error about melting of Himalayan glaciers

appeared in the UN's IPCC report.

Mann now admits the climate community took far too long to realise the extent of the public

relations debacle. Aside from the glacier error, the science remained sound. But Mann said

now: "There may have been an overdue amount of complacency among many in the scientific

community."

Mann, who had been at the centre of so many debates in America, was at the heart of the East

Anglia emails battle too.

Though he has been cleared of any wrongdoing, Mann does not always come off well in those

highly selective exchanges of email released by the hackers. In some of the correspondence

with fellow scientists, he is abrupt, dismissive of some critics. In our time at State College, he

mentions more than once how climate scientists are a "cantankerous" bunch. He has zero

patience, for example, for the polite label "climate sceptic" for the network of bloggers and

talking heads who try to discredit climate change.

"When it comes to climate change, true scepticism is two-sided. One-sided scepticism is no

scepticism at all," he said. "I will call people who deny the science deniers ... I guess I won't be

deterred by the fact that they don't like the use of that term and no doubt that just endears

me to them further."

"It's frustrating of course because a lot of us would like to get past this nonsensical debate and

on to the real debate to be had about what to do," he said.

But he said there are compensations in the support he gets from the public. He moves over to

his computer to show off a web page: I ❤ climate scientists. He's one of three featured

scientists. "It only takes one thoughtful email of support to offset a thousand thoughtless

attacks," Mann said.

And although there are bad days, he still seems to believe he is on the winning side.

Across America, this is the third successive year of weird weather. The US department of

agriculture has just revised its plant hardiness map, reflecting warming trends. That is going
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to reinforce scientists' efforts to cut through the disinformation campaign, Mann said.

"I think increasingly the campaign to deny the reality of climate change is going to come up

against that brick wall of the evidence being so plain to people whether they are hunters,

fishermen, gardeners," he said.

And if that doesn't work then Mann is going to fight to convince them.

"Whether I like it or not I am out there on the battlefield," he said. But he believes the

experiences of the last decade have made him, and other scientists, far better fighters.

"Those of us who have had to go through this are battle-hardened and hopefully the better for

it," he said. "I think you are now going to see the scientific community almost uniformly

fighting back against this assault on science. I don't know what's going to happen in the

future but I do know that my fellow scientists and I are very ready to engage in this battle."
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The Other Scandal In Unhappy Valley 
by Rand Simberg on July 13, 2012 

in Global Warming, Transparency 

So it turns out that Penn State has covered up wrongdoing by one of its employees 
to avoid bad publicity. 

But I’m not talking about the appalling behavior uncovered this week by the Freeh 
report [a]. No, I’m referring to another cover up and whitewash that occurred there 
two years ago, before we learned how rotten and corrupt the culture at the 
university was. But now that we know how bad it was, perhaps it’s time that we 
revisit the Michael Mann affair, particularly given how much we’ve also learned [b] 
about his and others’ hockey-stick deceptions since. Mann could be said to be the 
Jerry Sandusky of climate science, except for instead of molesting children, he has 
molested and tortured data in the service of politicized science that could have dire 
economic consequences for the nation and planet. 

To review, when the emails and computer models were leaked from the Climate 
Research Unit at the University of East Anglia two and a half years ago, many of 
the luminaries of the “climate science” community were shown to have been 
behaving in a most unscientific manner [c]. Among them were Michael Mann, 
Professor of Meteorology at Penn State [d], whom the emails revealed had been 
engaging in data manipulation [e] to keep the blade on his famous hockey-stick 
graph, which had become an icon for those determined to reduce human carbon 
emissions by any means necessary. 

As a result, in November of 2009, the university issued a press release [f] that it 
was going to undertake its own investigation, independently of one that had been 
launched by the National Academy of Sciences (NAS) in response to a demand from 
Congressman Sherwood Boehlert (R- N.Y.). In July of the next year, the panel set 
up to investigate declared him innocent of any wrongdoing [g]: 

Penn State Professor Michael Mann has been cleared of any wrongdoing, 
according to a report of the investigation that was released today (July 1). 
Mann was under investigation for allegations of research impropriety that 
surfaced last year after thousands of stolen e-mails were published online. 
The e-mails were obtained from computer servers at the Climatic Research 
Unit of the University of East Anglia in England, one of the main repositories 
of information about climate change. 

The panel of leading scholars from various research fields, all tenured 
professors at Penn State, began its work on March 4 to look at whether Mann 



had “engaged in, directly or indirectly, any actions that seriously deviated 
from accepted practices within the academic community for proposing, 
conducting or reporting research or other scholarly activities.” 

My emphasis. 

Despite the fact that it was completely internal to Penn State, and they didn’t 
bother to interview anyone except Mann himself [h], and seemingly ignored the 
contents of the emails, the warm mongers declared him exonerated [i] (and the 
biggest victim in the history of the world). But many in the skeptic community 
called it a whitewash [j]: 

This is not surprising that Mann’s own university circled the wagons and 
narrowed the focus of its own investigation to declare him ethical. 

The fact that the investigation cited Mann’s ‘level of success in proposing 
research and obtaining funding’ as some sort of proof that he was meeting the 
‘highest standards’, tells you that Mann is considered a sacred funding cash 
cow. At the height of his financial career, similar sentiments could have been 
said about Bernie Madoff. 

Mann has become the posterboy of the corrupt and disgraced climate science 
echo chamber. No university whitewash investigation will change that simple 
reality. 

Richard Lindzen of MIT weighed in [k] as well: 

“Penn State has clearly demonstrated that it is incapable of monitoring 
violations of scientific standards of behavior internally,” Lindzen said in an e-
mail from France. 

But their criticism was ignored, particularly after the release of the NAS report, 
which was also purported to exonerate him [l]. But in rereading the NAS 
“exoneration,” some words stand out now. First, he was criticized for his statistical 
techniques (which was the basis of the criticism that resulted in his unscientific 
behavior). But more importantly: 

The OIG also independently reviewed Mann’s emails and PSU’s inquiry into 
whether or not Mann deleted emails as requested by Phil Jones in the 
“Climategate” emails (aka Allegation 2). The OIG concluded after reviewing 
the the published CRU emails and the additional information provided by 
PSU that “nothing in [the emails] evidenced research misconduct within the 
definition of the NSF Research Misconduct Regulation.” Furthermore, the 
OIG accepted the conclusions of the PSU inquiry regarding whether Mann 
deleted emails and agreed with PSU’s conclusion that Mann had not. 



Again, my emphasis. In other words, the NAS investigation relied on the integrity 
of the university to provide them with all relevant material, and was thus not truly 
independent. We now know in hindsight that it could not do so. Beyond that, there 
are still relevant emails that we haven’t seen, two years later, because the 
University of Virginia continues to stonewall on a FOIA request, and it’s heading to 
the Supreme Court of the Commonwealth of Virginia [m]. 

Michael Mann, like Joe Paterno, was a rock star in the context of Penn State 
University, bringing in millions in research funding. The same university president 
who resigned in the wake of the Sandusky scandal was also the president when 
Mann was being whitewashed investigated. We saw what the university 
administration was willing to do to cover up heinous crimes, and even let them 
continue, rather than expose them. Should we suppose, in light of what we now 
know, they would do any less to hide academic and scientific misconduct, with so 
much at stake? 

It’s time for a fresh, truly independent investigation. 
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The Death of the Hockey Stick?
Posted By Rand Simberg On May 17, 2012 @ 12:00 am In 
Environment,History,Media,Politics,Science,Science & Technology | 113 Comments

People who have been following the climate debate closely know that one of the most 
controversial and key elements of the controversy is the so-called “hockey stick” — a graph 
of supposed global temperature over the past centuries that ostensibly shows a dramatic 
increase in average temperature in the last century or so (the upward swoop of the graph at 
that point is the business end of the stick, with regard to the puck). It vaulted its inventor, 
Michael Mann of Penn State University, to climate stardom, with associated acclaim and 
government grants, when he first presented it in the late ’90s. It was the visual basis of much 
of the hysteria in recent years, from Al Gore’s Oscar-winning crockumentary [1] to bogus 
reports [2] from the UN’s Intergovernmental Panel on Climate Change (IPCC).

Unfortunately for those promoting the theory (and the potentially economically catastrophic 
policy recommendations supposedly supported by it), recent events indicate that the last 
basis of scientific support for the hockey stick may be crumbling. But to understand this, a 
little background is necessary.

Ultimately, in addition to Mann’s claim for the dramatic recent uptick (which we are supposed 
to presume was a result of the late industrial revolution and equally dramatic increase in 
carbon dioxide into the atmosphere as a result of the liberation of carbon from burning long-
buried fossil fuels), Keith Briffa of the Climate Research Unit (CRU) at the University of East 
Anglia in England controversially declared, based on Eurasian data, that the well-documented 
Medieval Warm Period (MWP), from around 950 to 1250 CE — the European Middle Ages — 
didn’t actually exist.

This claim was important, if not essential, to Mann’s thesis, because his initial formulation 
only went back to 1400, the beginning of the so-called Little Ice Age. Critics of the theory 
thus argued immediately upon its presentation that it shouldn’t be surprising that the earth 
was warming now, given that we are still coming out of it, and that the medieval warming in 
the absence of late Carolingian SUVs and coal plants argued that the climate naturally cycled, 
with no need to invoke Demon Carbon. That is to say, to the degree that the hockey stick has 
a blade in the twentieth century, it would have another a millennium ago.

The theory has continued to take blows over the years since it was first presented. About a 
decade ago, a paper [1] was published by Willie Soon and Sallie Baliunis claiming that there 
was good evidence that both the (still extant) MWP and current warming were driven by solar 
activity rather than carbon emissions. But these initial attacks were beaten back by the 
climate mafia (as we now know from the leaked emails [3] between Mann and his partners in 
crime in East Anglia from two and a half years ago). The real damage came when a retired 
Canadian mining engineer, Steve McIntyre, and a professor at the University of Guelph, Ross 
McKitrick, started digging into Mann’s methodology, and found flaws in both his statistical 
analysis and data interpretation, and published a paper [4] describing them in Geophysical 
Research Letters in 2005. They showed that Mann’s methodology would generate a hockey 
stick almost independently of the data input, by feeding it spectral noise [5]. Later, Internet 
satirist (and apparent statistician by day) Iowahawk provided a primer on how to create a 
hockey stick at home [6], using a standard spreadsheet program.

Defenders of the theory have long claimed that even if there are problems with Mann’s 
method or data set, we have independent results from other research, such as that at the 
CRU, that confirm it. But this was a point of contention. In addition to the unscientific 
behavior in attempting to silence critics and keep them from publishing, we also know that 
the climate “scientists” had been withholding data that would help to resolve the controversy 
(more unscientific behavior, because it makes it difficult or impossible to replicate claimed 
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results, and behavior that continues to the present da [7]y by the University of Virginia), even 
in the face of numerous Freedom of Information requests, on both sides of the Atlantic.

To no avail, McIntyre had been requesting data for years from Briffa, who had claimed to 
have independent Eurasian tree-ring analysis that confirmed Mann’s results, from a data set 
called the Polar Urals (Mann’s work was based on ancient California bristlecone pine trees). 
Unfortunately, paleoclimatologists had discovered that the Polar Urals data didn’t actually 
support the disappearance of the MWP, so they were in search of another Eurasian data set 
that would, and they found one called Yamal, gathered and published in 2002 by two Russian 
scientists.

McIntyre had wanted to see it for years, and in 2008, utilizing a bylaw of the Royal Society, 
he enlisted their aid in forcing Briffa to finally start to release the data. Unfortunately, he still 
didn’t get enough, at least initially, to make any sense of it. But he did notice that, first, it 
had sparse data for the twentieth century and second, that it, unlike the typical treatment of 
such data sets, was not supplemented by any regional data — Briffa was using it by itself. 
When McIntyre did such a supplementation himself using other data (reluctantly) provided by 
Briffa, the twentieth-century hockey-stick blade completely disappeared.

That was where things stood in 2009, just before the so-called Climate-gate email and model 
leak. After that, the CRU actually started to pull down data [8] that had been previously 
available for years. It was clear from the emails that Briffa had been telling one story publicly 
and another privately as to his reasons for not including the devastating data, but the tide 
finally turned last month, when the University of East Anglia was finally forced by the British 
Information Commissioner to at least tell McIntyre which data sets were used in its results. 
Let’s let blogger “Bishop Hill” (aka Andrew Montford, who has written the book [9] on the 
subject) tell the rest of the story [10] (and read the whole thing for a detailed description of 
the deception):

The list of 17 sites that was finally sent to McIntyre represented complete 
vindication. The presence of Yamal and Polar Urals had already been obvious 
from the Climategate emails, but the list showed that Briffa had also 
incorporated the Polar Urals update (which, as we saw above, did not have a 
hockey stick shape, and which Briffa claimed he had not looked at since 1995) 
and the Khadtya River site, McIntyre’s use of which the RealClimate authors had 
ridiculed.

Although the chronology itself was not yet available, the list of sites was 
sufficient for McIntyre to calculate the numbers himself, and the results were 
breathtaking. Firstly, the URALS regional chronology had vastly more data 
behind it than the Yamal-only figures presented in Briffa’s paper

But what was worse, the regional chronology did not have a hockey stick shape 
— the twentieth century uptick that Briffa had got from the handful of trees in 
the Yamal-only series had completely disappeared.

Direct comparison of the chronology that Briffa chose to publish against the full 
chronology that he withheld makes the point clear:

It seems clear then that the URALS chronology Briffa prepared to go alongside 
the others he put together for the 2008 paper gave a message that did not 
comply with the message that he wanted to convey — one of unprecedented 
warmth at the end of the twentieth century. In essence the URALS regional 
chronology was suffering from the divergence problem — the widely noted 
failure of some tree ring series to pick up the recent warming seen in 
instrumental temperature records, which led to the infamous ‘hide the decline’ 
episode.

Remarkably, however, Briffa did allude to the divergence problem in his paper:

These [regional chronologies] show no evidence of a recent 
breakdown in [the association between tree growth and 
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temperature] as has been found at other high-latitude Northern 
Hemisphere locations.

The reason for dropping the URALS chronology looks abundantly clear. It would 
not have supported this message.

His emphasis.

And new results are coming out almost by the day. Earlier this week, McIntyre reportedly 
received [11]new Yamal data, which continued to confirm that there is no blade to the stick

What does this all mean? First, let’s state what it doesn’t mean. It doesn’t mean that we 
know that the planet isn’t warming, and it doesn’t mean that if it is, that we can be sure that 
it is not due to human activity.

But at a minimum it should be the final blow to the hockey stick, and perhaps to the very 
notion that bristlecone pines and larches are accurate thermometers. It should also be a final 
blow to the credibility of many of the leading lights of climate “science,” but based on history, 
it probably won’t be, at least among the political class. What it really should be is the 
beginning of the major housecleaning necessary if the field is to have any scientific credibility, 
but that may have to await a general reformation of academia itself. It would help, though, if 
we get a new government next year that cuts off funding to such charlatans, and the 
institutions that whitewash their unscientific behavior.
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Climategate: When Scientists Become Politicians
Posted By Rand Simberg On November 23, 2009 @ 12:44 am In 
Computers,Crime,Environment,Science & Technology,US News | 103 Comments

At the dawn of the modern age of science, a few hundred years ago, accounting for the 
motion of the planets was a mystery, but one driven by a flawed theory. It was thought, 
going back to the ancient Greeks and Plato, that the motions of the planets, being 
otherworldly and celestial objects, must be perfect and therefore circular. Unfortunately, 
actual observations were hard to reconcile with this notion. The ancient astronomers could 
have fudged the data to make it conform to the theory, but that would have been 
unscientific, so they fine-tuned the theory to try to make a better fit. Almost two millennia 
ago, Ptolemy [1] refined the concept of circles within circles, or epicycles, to try to develop a 
model that would explain the observed planetary motions. The theory reached its height half 
a millennium ago when Copernicus, with the insight that the earth orbited the sun, like the 
other planets, came close to modeling planetary motion by adding new epicycles, albeit with 
a different model for each planet. But it was a very complex system, and still wasn’t quite 
close enough.

Kepler [2] resolved the issue by demonstrating that the best fit of the motion was not circles 
within circles, but rather simple ellipses. He came up with simple but powerful and 
explanatory laws that described the motion of the planets as a function of their distance from 
the sun. Newton [3] in turn used this finding to validate his own universal theory of gravitation 
[4].

But it still wasn’t quite good enough. For centuries, the innermost planet, Mercury [5], 
stubbornly refused to conform perfectly to Newton’s laws, and many more modern 
astronomers postulated a hidden planet elsewhere in the solar system that might account for 
the discrepancies; they didn’t abandon Newton’s theory. However, despite years of trying, 
they could never determine its location or mass. But despite this frustration, they never 
yielded to the temptation of simply denying the planet’s mercurial behavior — they continued 
to refine the theory, no matter how difficult.

About a century ago, another physicist, Albert Einstein, came up with a new theory of 
gravitation. A key part of it is that Newton’s laws must be adjusted slightly to account for the 
near presence of large masses. By Einstein’s new theory of general relativity, of which 
Newton’s earlier theory was simply a special case for velocities much less than that of light 
and locations not adjacent to very large masses, Mercury’s motion was perfectly explained by 
its close proximity to the sun.

Over thousands of years, at each step, the response of the scientists was to continually 
adjust and refine their theories to conform to the data, not the other way around. This is how 
science is done and how we developed the knowledge that has given us such tremendous and 
accelerating scientific and technological breakthroughs in the past century. It is occasionally 
reasonable to throw out a bad data point if it is in defiance of an otherwise satisfactory model 
fit, as long as everyone knows that you’ve done so and the rationale, but a deliberate and 
unrevealed fudging of results in an attempt to make the real world fit one’s preconceptions is 
beyond the scientific pale. Journal articles have been thrown out for it; PhD candidates have 
lost their degrees for it.

But such behavior, along with attempts to cover it up and dishonestly discredit critics, is 
exactly what was revealed in a leak of emails last Friday [6] from a research facility in eastern 
England. And it was not the behavior of previously unknown researchers on some arcane 
topic of little interest to anyone outside their own field. It was the behavior of leading 
luminaries in perhaps the greatest scientific issue and controversy of our age: Whether or not 
the planet is warming to a potentially dangerous degree as a result of humanity’s influence. It 
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is a subject on which billions — if not trillions — of dollars worth of future economic growth 
and costs hinge [7]. It was the basis for the massive “cap and trade” bill that passed the U.S. 
House of Representatives in the spring and seems stalled in the Senate. It is accordingly a 
subject on which a great deal of money is being spent on research to understand the 
problem. And when there is a great deal of research funding at stake, often funded by people 
less interested in truth than in power and political agendas, the temptation to come up with 
the “correct” answers can perhaps overcome scientific integrity.

It is hard (perhaps impossible) to know the motives of the people who would so betray the 
basic precepts of science. It is easy to postulate that they have political aims, and there are 
certainly many “watermelon” environmentalists (green on the outside, “red” on the inside) 
who see the green movement as a new means to continue to push socialist and big-
government agendas, after a momentary setback with the collapse of the Soviet Union two 
decades ago.

But scientists are human, with human failings. Thomas Kuhn noted half a century ago that 
science doesn’t always follow the idealized model of the objective scientist seeking only truth; 
it is often driven by fashions and fads, peer pressure, and a lust for glory and respect by the 
other courtiers of the court that fund them. So we may never know whether this defense of a 
flawed theory arose from the sense of power that it might give them over the rest of our 
lives. Or perhaps it was due to simply an emotional attachment to a theory in which they had 
invested their careers. Either way, what they did was not science, and they should be 
drummed out of that profession. They can no longer be trusted.

Many in the climate change community have condemned what they call “skeptics,” often to 
the point of declaring them de facto criminals and assigning them to the same category as 
Holocaust deniers [8]. They tell us that “the science is settled” and that we should shut up. 
But every scientist worthy of the name should be a skeptic. Every theory should be subject to 
challenge on a scientific basis. Every claim of a model’s validity should be accompanied by 
the complete model and data set that supposedly validated it, so that it can be replicated. 
That is how science works. It is how it advances. And when the science is supposedly 
“settled” and they refuse to do so, it’s not unreasonable to wonder why.

Well, now we know.

In fact, when scientists become politicians but continue to pretend to be doing science, that is 
the real crime. The theory being promoted by these men was being used to justify 
government actions that would result in greatly diminished future economic growth of the 
most powerful economy on earth (and the rest of the world as well). It would make it more 
difficult and less affordable to address any real problems that might be caused in the future 
by a change in climate, whether due to human activity or other causes. It could impoverish 
millions in the future, with little actual change in adverse climate effects. And when such a 
theory has the potential to do so much unjustified harm, and it has a fraudulent basis, who 
are the real criminals against humanity?
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Mike’s Nature trick

So far one of the most circulated e-mails from the CRU hack is the 
following from Phil Jones to the original hockey stick authors – 
Michael Mann, Raymond Bradley, and Malcolm Hughes.

From: Phil Jones 
To: ray bradley ,mann@xxxxx.xxx, mhughes@xxxx.xxx 
Subject: Diagram for WMO Statement 
Date: Tue, 16 Nov 1999 13:31:15 +0000 
Cc: k.briffa@xxx.xx.xx,t.osborn@xxxx.xxx
Dear Ray, Mike and Malcolm, 
Once Tim’s got a diagram here we’ll send that either later 
today or 
first thing tomorrow. 
I’ve just completed Mike’s Nature trick of adding in the real 
temps 
to each series for the last 20 years (ie from 1981 onwards) 
amd from 
1961 for Keith’s to hide the decline. Mike’s series got the 
annual 
land and marine values while the other two got April-Sept for 
NH land 
N of 20N. The latter two are real for 1999, while the estimate 
for 1999 
for NH combined is +0.44C wrt 61-90. The Global estimate for 
1999 with 
data through Oct is +0.35C cf. 0.57 for 1998. 
Thanks for the comments, Ray.
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The e-mail is about WMO statement on the status of the global 
climate in 1999 
[http://www.wmo.ch/pages/prog/wcp/wcdmp/statemnt/wmo91
3.pdf] -report, or more specifically, about its cover image.
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I think the graph speaks for itself, see especially "Keith's 
series" (green).] [Update Steve May 5, 2010 - Jones' graphic shown 
here appears to be identical to the version shown in Briffa et al JGR 
2001]. 

Back in December 2004 John Finn asked about “the divergence” in 
Myth vs. Fact Regarding the “Hockey 
Stick” [http://www.realclimate.org/index.php/archives/2004/12
/myths-vs-fact-regarding-the-hockey-stick/#comment-345] -
thread of RealClimate.org.

Whatever the reason for the divergence, it would seem to 
suggest that the practice of grafting the thermometer record 
onto a proxy temperature record – as I believe was done in 
the case of the ‘hockey stick’ – is dubious to say the least.

mike’s response speaks for itself.

No researchers in this field have ever, to our knowledge, 
“grafted the thermometer record onto” any reconstrution. It is 
somewhat disappointing to find this specious claim (which we 
usually find originating from industry funded climate 
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But there is an interesting twist here: grafting the thermometer onto a 
reconstruction is not actually the original “Mike’s Nature trick”! Mann 
did not fully graft the thermometer on a reconstruction, but he stopped 
the smoothed series in their end years. The trick is more sophisticated, 
and was uncovered by UC over here 
[http://www.climateaudit.org/?p=1553#comment-340175] .

When smoothing these time series, the Team had a problem: actual 
reconstructions “diverge” from the instrumental series in the last part 
of 20th century. For instance, in the original hockey stick (ending 1980) 
the last 30-40 years of data points slightly downwards. In order to 
smooth those time series one needs to “pad” the series beyond the end 
time, and no matter what method one uses, this leads to a smoothed 
graph pointing downwards in the end whereas the smoothed 
instrumental series is pointing upwards — a divergence. So Mann’s 
solution was to use the instrumental record for padding, which changes 
the smoothed series to point upwards as clearly seen in UC’s figure 
(violet original, green without “Mike’s Nature trick”).
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TGIF-magazine has already asked 
[http://www.investigatemagazine.com/australia/latestissue.pdf] 
[Update Nov 23 2012: WayBackMachine 
[http://web.archive.org/web/20091124185735/http://www.inve
stigatemagazine.com/australia/latestissue.pdf] ] Jones about the 
e-mail, and he denied misleading anyone but did remember grafting.

“No, that’s completely wrong. In the sense that they’re talking 
about two different things here. They’re talking about the 
instrumental data which is unaltered – but they’re talking 
about proxy data going further back in time, a thousand 
years, and it’s just about how you add on the last few years, 
because when you get proxy data you sample things like tree 
rings and ice cores, and they don’t always have the last few 
years. So one way is to add on the instrumental data for the 
last few years.” 
Jones told TGIF he had no idea what me meant by using the 
words “hide the decline”. 
“That was an email from ten years ago. Can you remember 
the exact context of what you wrote ten years ago?”

Maybe it helps Dr. Jones’s recollection of the exact context, if he 
inspects UC’s figure carefully. We here at CA are more than pleased to 
be able to help such nice persons in these matters.

Update April 1, 2010: UC has created a timeline for the trick 
[http://signals.auditblogs.com/2010/02/26/the-trick-timeline/] 
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Penn State Rocked by Investigation of Abuse Scandal
Posted By Nina Yablok On July 12, 2012 @ 12:54 pm In Uncategorized | 38 Comments

One of the nation’s most respected college football programs, Penn State, was rocked this 
year by allegations against and the eventual conviction of former defensive coordinator Jerry 
Sandusky on multiple counts of sexual activity (including assault) with minors. In addition to 
Sandusky, two high-ranking university officials were charged with failing to report allegations 
of child abuse that were made against Sandusky — Timothy M. Curley, the university’s 
athletic director, and Gary C. Schultz, the university’s senior vice president of finance and 
business. Both are still awaiting trial.

In the wake of these charges, Penn State’s Board of Trustees hired former FBI Director Louis 
Freeh’s law firm (Freeh Sporkin & Sullivan LLP) to perform a “no one is above scrutiny” 
investigation of the issue. Freeh’s report was issued, and made public, today and can be 
found here [1]:

The findings in the executive summary begin with this:

The most saddening finding by the Special Investigative Counsel is the total and 
consistent disregard by the most senior leaders and Penn State for the safety 
and welfare of Sandusky’s child victims. As the Grand Jury similarly noted in its 
presentment, there was no “attempt to investigate, to identify Victim 2, or to 
protect that child or any others from similar conduct except as related to 
preventing its re-occurrence on University property.”

The report further states that in addition to Curley and Shultz who were charged, University 
President Graham Spanier and the legendary Coach Joe Paterno also failed to protect children 
from a sexual predator for over a decade:

They exhibited a striking lack of empathy for Sandusky’s victims by failing to 
inquire of the child who Sandusky assaulted in the Lasche Building in 2001. 
Further, they exposed this child to additional harm by alerting Sandusky who 
was the only one who knew the child’s identity, of what McQueary saw in the 
shower on the night of February 9, 2001 [emphasis added].

Michael McQueary was a graduate assistant who in 2001 reported to Paterno that he saw 
Sandusky engaging in sexual activity with a boy in the coach’s shower room. Sandusky was 
involved in a youth program that put him in contact with boys, and it was one of these boys 
whom McQueary saw. Paterno told McQueary that McQueary had done what he had to do by 
reporting it, and to leave the handling of the incident to him.

Paterno did report to his superiors, but from then on Penn State’s reaction was a casebook 
example of cover-up. Curley told Sandusky not to clean up his act, not to get psychiatric 
help, not to turn himself in to authorities, but merely to “never bring youth into the showers.”

Why not just tell him: “We’ll rent you a motel room, but just keep your sexual assault of kids 
off university property?” In fact, Sandusky was taking boys to his home basement, so losing 
“shower room” privileges didn’t slow him down.

Why should we care about this incident? Tragically, children are sexually abused every day, 
and heaven knows it’s not news for college sports to be a breeding ground for illegal activity. 
But it is rare to see the institutional decay so clearly and at such high levels as we do in this 
report.

Do we believe Penn State is the only school where a university president would allow heinous 
crimes to continue in order to avoid bad press? Is Penn State the aberration, or the school 
that got caught?
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Certainly, in releasing the report, the Board of Trustees took a courageous step towards 
pouring some bleach on the mold. And the majority of youth sports programs and the adults 
who lead them take their duties as guides and role models seriously.

We should note this story because it hurts us all when we realize the emperor has no clothes. 
It doesn’t matter if the scandal is an aberration or not — we should note it points out how 
close we all can be to moral failure. We should care because Penn State and the almost 
saintly [2] Joe Paterno were so high in the college sports stratosphere they were almost “too 
big to fail.” And we should care when institutions are no longer accountable for their actions 
or mismanagement.

Hopefully the Freeh report will bring about some needed changes both at Penn State and in 
youth football as a whole. But whether it does or not, it’s a fascinating and very candid look 
at an institutional cover-up.
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Investigation of climate scientist at Penn State complete 

University Park, Pa. — A panel of leading scholars has cleared a well-known Penn State climate scientist of research misconduct, follo

a four-month internal investigation by the University.

Penn State Professor Michael Mann has been cleared of any wrongdoing, according to a report of the investigation that was released 

(July 1). Mann was under investigation for allegations of research impropriety that surfaced last year after thousands of stolen e-mails 

published online. The e-mails were obtained from computer servers at the Climatic Research Unit of the University of East Anglia in 

England, one of the main repositories of information about climate change.

The panel of leading scholars from various research fields, all tenured professors at Penn State, began its work on March 4 to look at 

whether Mann had "engaged in, directly or indirectly, any actions that seriously deviated from accepted practices within the academic 

community for proposing, conducting or reporting research or other scholarly activities." Mann is one of the leading researchers studyi

climate change.

A full report on the findings of the committee can be viewed at:

RA-10 Final Investigation Report and Decision, RE: Professor Michael E. Mann  

Letter from Henry C. Foley, Vice President for Research, Penn State 

to Graham B. Spanier, President, Penn State

i.

Letter from Henry C. Foley, Vice President for Research, Penn State 

to Michael E. Mann, Professor of Meteorology, Penn State

ii.

Letter from Henry C. Foley, Vice President for Research, Penn State 

to James Kroll, Head Administrative Investigations, Office of the Inspector General, The National Science Foundation

iii.
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RA-1O Final Investigation Report Involving Dr. Michael E, Mann 
The Pennsylvania State University 

June 4, 2010 

Composition of the Investigatory Committee: 

Sarah M. Assmann, Waller Professor 
Department of Biology 

Welford Castleman, Evan Pugh Professor and Eberly Distinguished Chair in Science 
Department of Chemistry and Depmtment of Physics 

Mary Jane Irwin, Evan Pugh Professor 
Department of Computer Science and Electrical Engineering 

Nina G. Jablonski, Department Head and Professor 
Department of Anthropology 

Fred W. Vondracek, Professor 
Department of Human Development and Family Studies 

Research Integrity Officer: 

Candice Yekel, Director of the Office for Research Protections 

Background of the alleged misconduct as described in the RAlO Inquiry Report: 

On and about November 22, 2009, The Pennsylvania State University began to receive 
numerous communications (emails, phone calls and letters) accusing Dr. Michael E, 
Mann of having engaged in acts, beginning in approximately 1998, that included 
manipulating data, destroying records and colluding to hamper the progress of scientific 
discourse around the issue of anthropogenic global warming, These accusations were 
based on perceptions of the content of the emails stolen from a server at the Climatic 
Research Unit of the University of East Anglia in Great Britain as widely reported, 

Given the sheer volume of the communications to Penn State, the similarity of their 
content and the variety of sources, which included University alumni, federal and state 
politicians, and others, many of whom had had no relationship with Pel1l1 State, Dr. Eva J. 
Pell, then Senior Vice President for Research and Dean of the Graduate School, was 
asked to examine the matter. The reason for having Dr. Pell examine the matter was that 
the accusations, when placed in an academic context, could be construed as allegations of 
research misconduct, which would constitute a violation of Penn State policy, 

Under The Pennsylvania State University's policy, Research Administration Policy No, 
10, (hereafter referred to as RA-I 0), Research Misconduct is defined as: 
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(1) fabrication, falsification, plagiarism or other practices that seriously deviate from 
accepted practices within the academic community for proposing, conducting, or 
reporting research or other scholarly activities; 
(2) callous disregard for requirements that ensure the protection of researchers, human 
participants, or the public; or for ensuring the welfare oflaboratory animals; 
(3) failure to disclose significant financial and business interest as defined by Penn State 
Policy RA20, Individual Conflict of Interest; 
(4) failure to comply with other applicable legal requirements governing research or other 
scholarly activities. 

RA-IO further provides that "research misconduct does not include disputes regarding 
honest error or honest differences in interpretations or judgments of data, and is not 
intended to resolve bona fide scientific disagreement or debate." 

On November 24, 2009, two days after receipt of the allegations, Dr. Pell initiated the 
process articulated in RA-1O by scheduling a meeting with the Dean of the College of 
Earth and Mineral Sciences (Dr. William Easterling), the Associate Dean for Graduate 
Education and Research of the College of Em1h and Mineral Sciences (Dr. Alan Scaroni), 
the Director of the Office for Research Protections (Ms. Candice Yekel), and the Head of 
the Department of Meteorology (Dr. William Brune). 

At this meeting, all were informed of the situation and of the decision to initiate an 
inquiry under RA-I O. Dr. Pell then discussed the responsibilities that each individual 
would have according to the policy. Dean Easterling recused himself from the inquiry 
due to a conflict of interest. As the next administrator in the line of management for the 
college, Dr. Scm'oni was asked to take on Dean Easterling's function in the ensuing 
inquiry. 

The Inquiry Committee assigned to conduct the inquiry into the matter consisted of Dr. 
Eva J. Pell, Senior Vice President for Research, Ms. Candice Yekel, Director of the 
Office for Research Protections, and Dr. Alan Scaroni, Associate Dean for Graduate 
Education and Research of the College of Earth and Mineral Sciences. Dr. William 
Brune, Head of the Department of Meteorology, was to serve in a consulting capacity for 
the Inquiry Committee. Dr. Henry C. Foley, then Dean of the College ofInformation 
Sciences and Technology, was added to the Inquiry Committee in an ex-officio role for 
the duration of2009, since he had been named to succeed Dr. Pell as the next Vice 
President for Research, beginning January 1,2010. 

At the time of initiation of the inquiry, no formal allegations accusing Dr. Mann of 
research misconduct had been submitted to any University official. Therefore, the emails 
and other communications were reviewed by Dr. Pell, and from these she synthesized the 
following four formal allegations. To be clear, these were not allegations that Dr. Pell put 
forth but rather her best effo11 to reduce to reviewable allegations the many different 
accusations that were received from pm1ies outside of the University. The four 
synthesized allegations were as follows: 
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I. Did you engage in, or participate in, directly or indirectly, any actions with the intent to 
suppress or falsify data? 

2. Did you engage in, or participate in, directly or indirectly, any actions with the intent to 
delete, conceal or otherwise destroy emails, information and/or data, related to AR4,as 
suggested by Phil Jones? 

3. Did you engage in, or participate in, directly or indirectly, any misuse of privileged or 
confidential information available to you in your capacity as an academic scholar? 

4. Did you engage in, or participate in, directly or indirectly, any actions that seriously 
deviated from accepted practices within the academic community for proposing, 
conducting, or reporting research, or other scholarly activities? 

On November 29, 2009, Dr. Pell and Dr. Foley met with Dr. Mann to inform him 
personally that he had been accused of research misconduct and that an inquiry under 
RA-1O would take place. On November 30, 2009, a letter was delivered by Dr. Pell to Dr. 
Mann to notify him of these allegations and Dr. PeWs decision to conduct an inquiry 
under RA-IO. The inquiry phase ofRA-IO was thereby formally initiated on November 
30,2009. 

From November 30 to December 14,2009, staff in the Office for Research Protections 
culled through the 1073 files that contained emails or email strings that were purloined 
from a server at the University of East Anglia. A subset of the files containing emails or 
email strings was reviewed. This subset of files included emails that were sent by Dr. 
Mann, were sent to Dr. Mann, were copied to Dr. Mann, or discussed Dr. Mann (but were 
neither addressed nor copied to him). In summary, the following were found: 

206 files that contained emails or email strings that contained messageltext from 
Dr. Mann somewhere in the chain; 
91 files that contained emails or emails strings that were received by Dr. Mann, 
but in which he did not participate; and 
79 files that contained emails or email strings that dealt with Dr. Mann, his work 
or publications but that he neither authored nor was listed as copied. 

From among these 376 files, the Inquiry Committee focused on 47 files that contained 
emails or email strings that were deemed relevant. On December 17, 2009, the Inquiry 
Committee (Pell, Scaroni, Yekel), Dr. Brune and Dr. Foley met to review the emails, the 
RA-1O inquiry process, and their respective activities. It was agreed that these individuals 
would meet again in early January and that they would use the time until that meeting to 
review the relevant information, including the above mentioned e-mails, journal articles, 
OP-ED columns, newspaper and magazine articles, the National Academy of Sciences 
report entitled "Surface Temperature Reconstructions for the Last 2,000 Years," ISBN: 0-
309-66144-7 and various blogs on the internet. 
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On January 4, 2010, Dr. Foley, in his capacity as the new Vice President for Research 
and Dean of the Graduate School, became the convener of the Inquiry Committee as Dr. 
Pell had left the University to become the Under-Secretary of Science for the 
Smithsonian Institution. On January 8, 2010, Dr. Foley convened the Inquiry Committee 
to discuss their thoughts on the evidence presented in the emails and other publically 
available materials. At this meeting, it was decided that each Inquiry Committee member 
would send to Dr. Foley specific questions to be used by the Inquiry Committee during 
the interview of Dr. Mann. During the interview, Dr. Foley would moderate the 
interview and ask each of the initial questions with follow-up questions coming from the 
other Inquiry Committee members. 

On January 12,2010, the Inquiry Committee (Foley, Yekel, Scaroni) and Dr. Brune met 
with Dr. Mann. Dr. Mann was asked to address the four allegations leveled against him 
and to provide answers to the fifteen additional questions that the Inquiry Committee had 
compiled. In an interview lasting nearly two hours, Dr. Mann addressed each of the 
questions and follow-up questions. A recording was made of the interview and was later 
transcribed. The Inquiry Committee members asked occasional follow-up questions. Dr. 
Mann answered each question carefully: 

• He explained the content and meaning of the emails about which the Inquiry 
Committee inquired; 

• He stated that he had never falsified any data, nor had he had ever manipulated 
data to serve a given predetermined outcome; 

• He stated that he never used inappropriate influence in reviewing papers by other 
scientists who disagreed with the conclusions of his science; 

• He stated that he never deleted emails at the behest of any other scientist, 
specifically including Dr. Phil Jones, and that he never withheld data with the 
intention of obstructing science; and 

• He stated that he never engaged in activities or behaviors that were inconsistent 
with accepted academic practices. 

On January 15,2010, Dr. Foley conveyed via email on behalf of the Inquiry Committee 
an additional request to Dr. Mann. Dr. Mann was asked to produce all emails related to 
the fourth IPCC report ("AR4"), the same emails that Dr. Phil Jones had suggested that 
he delete. On January 18,2010, Dr. Mann provided a zip-archive of these emails and an 
explanation of their content. In addition, Dr. Mann provided a ten page supplemental 
written response to the matters discussed during his interview. 

On January 22, 2010, the Inquiry Committee and Dr. Brune met again to review the 
evidence, including but not limited to Dr. Mann's answers to the Inquiry Committee's 
questions, both in the interview and in his subsequent submissions. Dr. Foley reviewed 
the relevant points of his conversation with Dr. Gerald North, a professor at Texas A&M 
University and the first author of the NAS 2006 report that included Dr. Mann's research 
on paleoclimatology. Dr. Foley also relayed the sentiment and view of Dr. Donald 
Kennedy of Stanford University and the former editor of Science Magazine about the 
controversy currently swirling around Dr. Mann and some of his colleagues. Both were 
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very supportive of Dr. Mann and of the credibility of his science. Dr. Brune gave his 
opinions and suggestions for next steps of the process, and then was dismissed from 
fmther discussion pursuant to RA-1O policy role which was consult to the rest of the 
Inquiry Committee members. 

On January 26, 2010, Dr. Foley convened the Inquiry Committee, along with University 
counsel, Mr. Wendell Courtney, Esq., in case issues of procedure arose. 

After a careful review of all written material, and information obtained from the 
purloined emails, the interview of Dr. Mann, the supplemental materials provided by Dr. 
Mann and all the information from other sources, the Inquiry Committee found as follows 
with respect to each allegation: 

Allegation 1: "Did you engage in, or participate in, directly or indirectly, any actions 
with the intent to suppress or falsify data? " 

Decision 1: The Inquiry Committee determined there was no substance to this 
allegation and further investigation of this allegation was not warranted. 

Allegation 2: "Did you engage in, or participate in, directly or indirectly, any actions 
with the intent to delete, conceal or otherwise destroy emails, information and/or data, 
related to AR4, as suggested by Phil Jones?" 

Decision 2: The Inquiry Committee determined there was no substance to this 
allegation and further investigation of this allegation was not warranted. 

Allegation 3: "Did you engage in, or participate in, directly or indirectly, any misuse of 
privileged or confidential information available to you in your capacity as an academic 
scholar?" 

Decision 3: The Inquiry Committee determined there was no substance to this 
allegation and further investigation of this allegation was not warranted. 

Allegation 4: "Did you engage in, or participate in, directly or indirectly, any actions 
that seriously deviated from accepted practices within the academic community for 
proposing, conducting, or reporting research or other scholarly activities?" 

Decision 4: The Inquiry Committee determined that "given that information 
emerged in the form of the emails purloined from CRU in November 2009, which 
have raised questions in the public's mind about Dr. Mann's conduct of his 
research activity, given that this may be undermining confidence in his findings as 
a scientist, and given that it may be undermining public trust in science in general 
and climate science specifically, an Investigatory Committee of faculty peers 
from diverse fields should be constituted under RA-I 0 to further consider this 
allegation." 
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An Investigatory Committee of faculty members with impeccable credentials was 
appointed and asked to present its findings and recommendations to Dr. Henry C. Foley 
within 120 days of being charged. 

The charge to the RA-lO Investigatory Committee: 

The Investigatory Committee was charged by Dr. Henry C. Foley, Vice President for 
Research, on March 4, 2010, as follows: 

The Investigatory Committee's charge is to determine whether or not Dr. Michael Mann 
engaged in, or participated in, directly or indirectly, any actions that seriously deviated 
from accepted practices within the academic community for proposing, conducting, or 
reporting research or other scholarly activities. 

Sources of support for the related research or publications: 

Dr. Mann's research has been sponsored by many different agencies including the 
National Science Foundation, the Department of Energy and the National Oceanic and 
Atmosphere Administration. 

Documents available to the Investigatory Committee: 

• 

• 
• 
• 
• 
• 

• 
• 

• 
• 

376 files containing emails stolen from the Climate Research Unit (CRU) of the 
University of East Anglia and originally reviewed by the Inquiry Committee 
Documents collected by the Inquiry Committee 
Documents provided by Dr. Mann at both the Inquiry and Investigation phases 
Penn State University's RA-IO Inquiry Report 
House of Commons Report HC387-I, March 31,2010 
National Academy of Science letter titled, "Climate Change and the Integrity of 
Science" that was published in Science magazine on May 7, 2010 
Information on the peer review process for the National Science Foundation (NSF) 
Department of Energy's Guide to Financial Assistance 
Information on National Oceanic and Atmospheric Administration's peer review 
process 
Information regarding the percentage of NSF proposals funded 
Dr. Michael Mann's curriculum vitae 

Interview process: 

The interviews were audio-taped and verbatim transcripts were prepared. All interviewed 
individuals were provided an opportunity to review the transcripts of their interviews for 
accuracy. The transcripts will be maintained in the Office for Research Protections as 
part of the official record. Statements or information relevant to the Investigatory 
Committee's findings are noted in the paragraphs below. The Investigatory Committee 
interviewed the following individuals: 
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April 12, 2010: Dr. William Easterling, Dean, College of Earth and Mineral Sciences, 
The PelIDsylvania State University 

April 14, 2010: Dr. Michael Mann, Professor, Department of Meteorology, The 
Pennsylvania State University 

April 20, 2010: Dr. William Curry, Senior Scientist, Geology and Geophysics 
Department, Woods Hole Oceanographic Institution 

April 20, 2010: Dr. Jerry McManus, Professor, Department of Earth and Environmental 
Sciences, Columbia University 

May 5, 2010: Dr. Richard Lindzen, Alfred P. Sloan Professor, Department of Earth, 
Atmospheric and Planetary Sciences, Massachusetts Institute of 
Technology 

Summary ofluvestigatory Committee's Interview with Dr. Michael E. Mann, 
Professor, Department of Meteorology, Penn State University - April 14, 2010 

On April 14, 2010, the RA-1O Investigatory Committee (Assmann, Castleman, Irwin, 
Jablonski, and Vondracek) and Candice Yekel interviewed Dr. Michael Mann. In 
advance of the interview, the Investigatory Committee prepared several questions 
focusing on whether Dr. Mann "engaged in, or participated in, directly or indirectly, any 
actions that seriously deviated from accepted practices within the academic community 
for preparing, conducting, or reporting research or other scholarly activities." In addition 
to the prepared questions, Investigatory Committee members asked a number of follow
up questions. Dr. Mann answered the questions in a detailed manner. 

The first question was "Would you please tell us what you consider in your field to be 
accepted, standard practice with regard to sharing data?" A follow-up question asked how 
Dr. Mann had dealt with requests for data that were addressed to him during the period 
covered by the stolen emails. Dr. Mann offered a brief historical perspective on the issue 
of sharing data in his field, concluding with the observation that data are made generally 
available (e.g., in the NOAA public database) after those scientists who obtained the data 
have had a chance to be the first to publish findings based on the data. He noted that 
sometimes data are made available on a collegial basis to specific scientists before those 
who collected the data have published their initial findings. Typically, this involves a 
request to not release the data to others until the data are made publically available by the 
scientists who obtained the data. Dr. Mann concluded his answer by stating that he has 
always worked with data obtained by other scientists, and that when such data were not 
already in the public domain, he made them available as soon as he was permitted to do 
so by those who initially obtained the data. 

Dr. Mann drew a distinction between actual data and intermediate data that are produced 
as part of the analytic procedures employed. He indicated that while such intermediate 
data may occasionally be shared with colleagues, it is not standard practice to publish or 
make generally available this intermediate data (to which he and others refer to as "dirty 
laundry" in one of the purloined emails). Finally, he indicated that someone who wanted 
to reproduce his work would be able to independently reproduce this intermediate data 
and that, in fact, other researchers had done this. 
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The Investigatory Committee next inquired how he constructed his source codes and 
what he considered to be accepted practice in his field for publishing source codes. Dr. 
Mann indicated that in his field of study, in contrast with some other fields such as 
economics, publishing the source code was never standard practice until his work and 
that of his colleagues came under public scrutiny, resulting in public pressure to do so. 
He indicated that he initially was reluctant to publish his source codes because the 
National Science Foundation had determined that source codes were the intellectual 
property of the investigator. Also, he developed his source codes using a programming 
language (FORTRAN 77) that was not likely to produce identical results when run on a 
computer system different from the one on which it was developed (e.g., different 
processor makes/models, different operating systems, different compilers, different 
compiler optimizations). Dr. Mann reported that since around 2000, he has been using a 
more accessible programming style (MATLAB), and since then he has made all source 
codes available to the research community. 

The next question was "Do you believe that the perceived hostility and perceived ulterior 
motives of some critics of global climate science influenced your actions with regard to 
the peer review process, particularly in relation to the papers discussed in the stolen 
emails?" Dr. Mann responded by affirming his belief in the importance of the peer 
review process as a means of ensuring that scientifically sound papers are published, and 
not as a means of preventing the publication of papers that are contrary to one's views. 
I-Ie elaborated by stating that some of the emails regarding this issue dealt with his 
concern (shared by other scientists, the publisher, and some members of the editorial 
board of the journal in question) that the legitimacy of the peer review process had been 
subverted. 

Next, Dr. Mann was asked "Did you ever, without first getting express permission from 
the original authors, forward to a third party an in-press or submitted manuscript on 
which you were not a co-author?" In response to this question, Dr. Mann first responded 
by saying that to the best of his knowledge he had not done so. He then clarified that he 
may have forwarded such a manuscript to a specific, close colleague, in the belief that 
permission to do so had been implicit, based on his close collegial relationships with the 
paper's authors. An illustrative case of such a circumstance would have been the 
manuscript by Wahl and Ammann, which Dr. Mann forwarded to Dr. Briffa. In response 
to a follow-up question, Dr. Mann asselied that such judgments about implied consent are 
quite typical in his field, but they are made only as long as it is understood that such 
sharing would take place only among trusted colleagues who would maintain the 
confidentiality of the manuscript. 

The next question for Dr. Mann was posed as follows: "What is your reply to the email 
statements of Dr. McIntyre (a) that he had been referred to an incorrect version of your 
data at your FTP site (b) that this incorrect version was posted prior to his request and 
was not formulated expressly for him and (c) that to date, no source code or other 
evidence has been provided to fully demonstrate that the incorrect version, now deleted, 
did not infect some of Mann's and Rutherford's other work?" Dr. Mann responded by 
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stating that neither he, nor many of his colleagues, put much reliability in the various 
accusations that Dr. McIntyre has made, and that, moreover, there is "no merit 
whatsoever to Mr. McIntyre's claims here." Specifically, Dr. Mann repeated that all data, 
as well as the source codes requested by Dr. McIntyre, were in fact made available to 
him. All data were listed on Dr. Mann's FTP site in 2000, and the source codes were 
made available to Dr. McIntyre about a year after his request was made, in spite of the 
fact that the National Science Foundation had ruled that scientists were not required to do 
so. The issue of an "incorrect version" of the data came about because Dr. McIntyre had 
requested the data (which were already available on the FTP site) in spreadsheet format, 
and Dr. Rutherford, early on, had unintentionally sent an incorrectly formatted 
spreadsheet. 

In response to a couple of follow-up questions, Dr. Mann stressed that the stolen emails 
represent part of a larger context of active communication among scientists, and that he 
remains on friendly terms with scientists with whom he has had ongoing, and sometimes 
heated, disagreements about scientific matters. He also commented that he and other 
scientists fear that the stolen emails will have a chilling effect on the way scientists 
communicate with each other, partly because members of the public may not appreciate 
the lingo or jargon (e.g., "dirty laundry" or "trick") that scientists often use when 
communicating with each other about their science. 

At the conclusion of the interview, Dr. Mann indicated that he would be very happy to 
provide additional information if the Investigatory Committee felt that this would be 
helpful. 

Summary of Investigatory Committee Interview with Dr. William Easterling, Dean, 
College of Earth and Mineral Sciences, Penn State University - April 12, 2010 

On April 12, 2010, the RA-lO Investigatory Committee (Assmann, Castleman, Irwin, 
Jablonski, and Vondracek) and Candice Yekel interviewed Dr. William Easterling, Dean 
of the College of Earth and Mineral Sciences, Penn State University. The Investigatory 
Committee had a number of prepared questions, starting with a request to learn how Dr. 
Easterling knew Dr. Mann. Dr. Easterling reported that he had known Dr. Mann for 
about six or seven years prior to his appointment at Penn State in 2008. In response to a 
question about when and how he had become aware of the allegations against Dr. Mann, 
Dr. Easterling reported that it was the week before Thanksgiving 2009, when he started 
receiving emails suggesting a connection between the stolen East Anglia emails and Dr. 
Mann's work. 

The next question for Dr. Easterling was posed as follows: "In your judgment, are 
accepted and ethical research practices in scientific fields related to global climate change 
significantly different from such practices in other fields of scientific inquiry?" Dr. 
Easterling's response to that question was "Absolutely not!" In a follow-up question, Dr. 
Easterling was asked whether he saw any difference between certain kinds of 
experimental scientific fields and observational ones like paleoclimatology. He responded 
by stating that much of what we know about climate change is the result of a combination 
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of observation and numerical modeling, making the classic idea of falsification of a 
hypothesis, which may be applicable to a laboratory science, of limited applicability in 
the study of climate change. Thus, even though there are a number of highly 
sophisticated, physically sound models that are used to analyze and predict various 
features of the earth's climate system, humanjudgments are invariably involved, and a 
certain amount of subjectivity is introduced. 

Another follow-up question inquired about the likely number of different statistical 
models that might be applicable to Dr. Mann's work. Dr. Easterling indicated that Dr. 
Mann and his colleagues were primarily interested in looking at historical data (which 
tend to be "noisy"), using a relatively small number of statistical models, such as 
principal components analysis, which has a long tradition in various sciences. 

The next question addressed to Dr. Easterling was whether, in his judgment, Dr. Mann's 
work was very aggressive, very conservative, or somewhere in the middle in how it 
pOltrayed global warming. Dr. Easterling responded by stating that Dr. Mann's early 
work showed a more dramatic upturn in warming, but that his more recent work has led 
to the conclusion that the change has been slightly less dramatic. Moreover, Dr. 
Easterling added that Dr. Mann's findings have been replicated by independent teams of 
researchers. 

Dr. Easterling was asked whether he knew of any other investigations related to the 
stolen emails other than the University of East Anglia and Penn State University, and he 
responded that he was unaware of any others. 

The Investigatory Committee then questioned Dr. Easterling about various scientists in 
the field of climate science who might be interviewed by the Investigatory Committee 
regarding their views of what constitutes accepted and ethical practice with regard to the 
conduct of research in the field. The Investigatory Committee wanted a choice of 
scientists who had disagreed with Dr. Mann's findings as well as others who had agreed 
but who had not collaborated with Dr. Mann or his collaborators. 

At the conclusion of the interview, Dr. Easterling offered to be available to the 
Investigatory Committee if the Investigatory Committee members thought that this would 
be helpful. 

Summary ofInvestigatory Committee Interview with Dr. William Curry, Senior 
Scientist, Geology and Geophysics Department, Woods Hole Oceanographic 
Institution - April 20, 2010 

On April 20, 2010, the RA-l 0 Investigatory Committee (Assmann, Castleman, Irwin, 
Jablonski, and Vondracek) and Candice Yekel interviewed Dr. William Curry, Senior 
Scientist, Geology and Geophysics Department, Woods Hole Oceanographic Institution. 
The Investigatory Committee had four prepared questions, but Investigatory Committee 
members were free to ask additional questions as well as follow-up questions as they saw 
fit. 
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The first question addressed to Dr. Curry was: "Would you please tell us what you 
consider in your field to be accepted standard practice with regard to sharing data and 
unpublished manuscripts?" With regard to sharing data, Dr. Curry indicated that standard 
practice is that once a publication occurs, the pertinent data are shared via some 
electronic repository. He stated that not all researchers actually comply with this practice, 
and that there may be special arrangements with the funding agency, or the journal that 
publishes the research, that specify when data need to be made available to other 
researchers. In Dr. Curry's case, for example, the National Science Foundation allows a 
two-year window during which he has exclusive rights to his data. After that period he 
must make it available to others. 

On the issue of sharing unpublished manuscripts, Dr. Curry stated that if the manuscript 
was accompanied by a request to keep it confidential, he would not share it with anyone; 
if it was not accompanied by an explicit request for confidentiality, he might talk about it 
with colleagues but would not usually forward it. 

Next, Dr. Curry was asked: "Would you please briefly explain how codes are developed 
in the process of evaluating data in your field, e.g., are these codes significantly different 
from published software packages? Then please tell us what you consider in your field to 
be accepted standard practice with regard to sharing codes." Dr. Curry reported that in 
his area, most codes are fairly basic and researchers use software packages to construct 
them. I-Ie also reported that he was not aware of any public archive for such codes, but 
that he was fairly certain that if he asked another researcher to share such codes, he 
would most likely get them. He added that overall compliance with requests to share 
codes would probably be equal to the rate of compliance with requests for sharing data. 

Next, Dr. Curry was asked to respond to the following: "How do the processes of data 
acquisition, analysis and interpretation in paleoclimatology affect practices of data 
sharing in the field? Are any of these processes unique to paleoclimatology?" Dr. Curry 
asked for clarification and was told that the question referred to whether the laborious and 
expensive way in which most data are collected in paleoclimatology had an effect on data 
sharing. He then responded that requests for raw data would be the exception rather than 
the rule, because transforming the raw data into usable information is labor intensive and 
difficult. Nevertheless, because of NSF requirements, he would release all data after two 
years. He added that some scientists, however, do seek to maintain proprietary access to 
their data even after two years. 

Finally, Dr. Curry was asked whether he wanted to share anything else with the 
Investigatory Committee. In his concluding comments to the Investigatory Committee, 
Dr. Curry noted that in the last ten years things have changed rather rapidly with regard 
to sharing data and information. He reported that he has become more aware of how he 
would be affected if people started asking him step-by-step details of his work, and that 
while he has always been diligent about documenting his work, ten years ago he would 
not have been able to document every single step in his analytical work. Thus, "accepted 
practices" are not fixed and are always evolving. 
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Summary of Investigatory Committee Interview with Professor Jerry McManus, 
Professor, Department of Earth and Environmental Sciences, Columbia University 
- April 20, 2010 

On April 20, 2010, the RA-1O Investigatory Committee (Assmann, Castleman, Irwin, 
Jablonski, and Vondracek) and Candice Yekel interviewed Dr. Jerry McManus, 
Professor, Department of Earth and Environmental Sciences, Columbia University. The 
Investigatory Committee had four prepared questions, but Investigatory Committee 
members were free to ask additional questions as well as follow-up questions as they saw 
fit. 

To start the interview, Dr. McManus was asked to respond to the following question: 
"Would you please tell us what you consider in your field to be accepted standard 
practice with regard to sharing data [and] ... with regard to sharing unpublished 
manuscripts?" Dr. McManus responded by first drawing a distinction between published 
and unpublished data, noting, however, that there is a range of standard practices with 
regard to both. Nevertheless, the mode of behavior regarding unpublished data is to share 
"in a fairly limited fashion with individuals or groups who make specific requests and 
typically who are known to the researcher." Regarding published data, Dr. McManus 
indicated that standard practice is to make such data available through any of a broad 
range of means, including providing access to electronic repositories and institutional 
archives. 

Regarding the sharing of unpublished manuscripts, Dr. McManus indicated that there is a 
broad range of typical and accepted behaviors, with such manuscripts commonly shared 
with a limited number of colleagues. In a follow-up question, it was inquired whether it 
may be considered standard practice to share an unpublished manuscript with others 
without getting express permission to do so from the author. Dr. McManus responded by 
saying "no" to such sharing as standard practice, but allowing that there is not necessarily 
only one acceptable practice, as permission may be given implicitly or explicitly. Without 
specific encouragement for wider distribution, however, it is generally understood, 
according to Dr. McManus, that unpublished papers are not intended for third-party 
distribution. 

The next question was stated as follows: "Would you please briefly explain how codes 
are developed in the process of evaluating data in your field (e.g., are these codes 
significantly different from published software packages)? Then please tell us what you 
consider in your field to be accepted, standard practice with regard to sharing codes." Dr. 
McManus indicated that most, but not all, details of such methods are usually reported 
when research is published, and that some of these details may be shared in a "somewhat 
ad hoc basis." Generally, however, the tendency is to "try to provide the conditions by 
which any research can be replicated .... " Dr. McManus agreed that generally, codes are 
treated the same way as any other method. 
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Summary of Investigatory Committee Interview with Dr. Richard Lindzen, Alfred 
P. Sloan Professor, Department of Earth, Atmospheric, and Planetary Sciences, 
Massachusetts Institute of Technology - May 5, 2010 

On May 5 20 I 0, the RA-I 0 Investigatory Committee (Assmann, Irwin, Jablonski, 
Vondracek; Dr. Castleman was not available) and Candice Yekel interviewed Dr. 
Richard Lindzen, Professor, Department of Earth, Atmospheric, and Planetary Sciences, 
Massachusetts Institute of Technology. The Investigatory Committee had four prepared 
questions, but Investigatory Committee members were free to ask additional questions as 
well as follow-up questions as they saw fit. 

Before the Investigatory Committee's questioning began, Dr. Lindzen was given some 
general background information regarding the process of inquiry and investigation into 
allegations concerning Dr. Mann, with a focus on the particular allegation that is the 
subject of the current review by the Investigatory Committee. Dr. Lindzen then 
requested, and was provided with, a brief summary of the three allegations previously 
reviewed. When told that the first three allegations against Dr. Mann were dismissed at 
the inquiry stage of the RA-lO process, Dr. Lindzen's response was: "It's thoroughly 
amazing. I mean these are issues that he explicitly stated in the emails. I'm wondering 
what's going on?" 

The Investigatory Committee members did not respond to Dr. Lindzen's statement. 
Instead, Dr. Lindzen's attention was directed to the fourth allegation, and it was 
explained to him that this is the allegation which the Investigatory Committee is charged 
to address. Dr. Lindzen was then asked the first question formulated by the Investigatory 
Committee: "Would you please tell us what you consider in your field to be accepted, 
standard practice with regard to sharing data, and the second part of the question is would 
you tell us what you consider in your field to be accepted, standard practice with regard 
to sharing unpublished manuscripts?" 

Dr. Lindzen responded by stating that "with respect to sharing data, the general practice 
is to have it available." With respect to unpublished manuscripts, he indicated that "those 
are generally not made available unless the author wishes to." In response to a number of 
follow-up questions, Dr. Lindzen indicated that if an unpublished manuscript is sent to a 
scientist by the author, it would be common practice to ask for permission before sharing 
it with others; if it was sent by someone else it would be common practice to ask if they 
had permission to share the paper. According to Dr. Lindzen, a scientist might conclude 
that there is implicit permission to disseminate an unpublished paper only when the 
author made it clear that the results may be disseminated. 

The next question inquired whether, in Dr. Lindzen's view, climatologists normally make 
their codes (used in the analysis of data) available for other people to download. Dr. 
Lindzen responded by stating that "it depends." He elaborated, saying that if the codes 
are very standard, it is unnecessary to share them, but if it's an unusual analysis it would 
be his practice to make the codes available to anyone who wishes to check them. In a 
follow-up question, Dr. Lindzen was asked whether he would have issues with people 
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running into compatibility issues or compilation issues. He responded by saying that even 
if people "screw it up" or if you have reservations about sharing codes, "if somebody 
asks you how did you get this, you really should let them know." 

The next questions presented to Dr. Lindzen were as follows: "How do the processes of 
data acquisition, analysis, and interpretation in paleoclimatology affect practices of data 
sharing in the field? Are any of these processes unique to paleoclimatology?" Dr. 
Lindzen indicated that he did not think that these processes are unique to 
paleoclimatology, and that since most of the data are acquired using public funds, there is 
no basis for investigators being proprietary with their data. In response to a follow-up 
question, Dr. Lindzen acknowledged that prior to publication, scientists may have a 
variety of reasons to keep things confidential, but after publication "there's an obligation 
to explain exactly how you got them, especially if they're controversial." 

Standard of proof used by the Investigatory Committee: 

Preponderance a/the evidence (happen more likely than not or 51 % certainty). All 
committee votes are unanimous unless otherwise indicated. 

Level of intent considered by the Investigatory Committee: 

The Investigatory Committee considered various levels of intent in order of increasing 
severity from careless, to reckless, to knowingly, to intentional. These terms are defined 
as follows: 

• careless - a reasonable person would not have known better or honest error
this is not considered research misconduct. 
reckless - a reasonable person should have known better. 
knowingly - a reasonable person knew better but did it anyway. 

• intentional (purposejil1) - a reasonable person knew better but did it anyway 
with the intent to deceive. 

The level of intent regarding the specific allegation will be addressed below. 

Summary of Investigation: 

The Investigatory Committee investigated the following potential acts of misconduct: 

"Did Dr. Michael Mann engage in, or participate in, directly or indirectly, any actions 
that seriously deviated from accepted practices within the academic community for 
proposing, conducting, or reporting research or other scholarly activities?" 

The Investigatory Committee was given access to 376 files that contained emails stolen 
from the Climate Research Unit (CRU) of the University of East Anglia. These emails 
were either sent by Dr. Mann, sent to Dr. Mann, copied to Dr. Mann, or discussed Dr. 
Mann (but were neither addressed nor copied to him). The Investigatory Committee also 
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reviewed the documents collected by the Inquiry Committee, as well as the Inquiry 
Committee's findings and report. In addition, the Investigatory Committee reviewed a 
number of documents provided by Dr. Mann in response to requests from both the 
Inquiry and Investigatory Committees. A number of public documents were also made 
available to the Investigatory Committee, including a number of editorials, both pro and 
con Dr. Mann, an open letter from 255 members of the National Academy of Sciences, 
published in Science magazine, May 7, 2010, and the full text of the British House of 
Commons' Science and Technology Committee report on "The disclosure of climate data 
from the Climatic Research Unit at the University of East Anglia," which was published 
on March 31, 2010. 

In the course of the investigation, the Investigatory Committee interviewed Dr. Michael 
Mann, as well as his immediate supervisor, Dr. William Easterling, Dean of the College 
of Earth and Mineral Sciences at the Pennsylvania State University. Dean Easterling and 
Dr. David Verardo, National Science Foundation Program Director for Paleo 
Perspectives on Climate Change, agreed to suggest names of eminent scientists who 
might agree to be interviewed by the Investigatory Committee in its efforts to establish 
the range of "accepted practices within the academic community for proposing, 
conducting, or reporting research or other scholarly activities." As previously described, 
the Investigatory Committee contacted, and subsequently interviewed, three eminent 
scientists from the field of climate research: Dr. William Curry, Senior Scientist, Geology 
and Geophysics Department, Woods Hole Oceanographic Institution; Dr. Richard 
Lindzen, Alfred P. Sloan Professor, Department of Earth, Atmospheric, and Planetary 
Sciences, Massachusetts Institute of Technology; and Dr. Jerry McManus, Professor, 
Department of Earth and Environmental Sciences, Columbia University. 

Based on the documentary evidence and on information obtained from the various 
interviews, the Investigatory Committee first considered the question of whether Dr. 
Mann had seriously deviated from accepted practice in proposing his research activities. 
First, the Investigatory Committee reviewed Dr. Mann's activities that involved proposals 
to obtain funding for the conduct of his research. Since 1998, Dr. Mann received funding 
for his research mainly from two sources: The National Science Foundation (NSF) and 
the National Oceanic and Atmospheric Administration (NOAA). Both of these agencies 
have an exceedingly rigorous and highly competitive merit review process that represents 
an almost insurmountable barrier to anyone who proposes research that does not meet the 
highest prevailing standards, both in terms of scientific/technical quality and ethical 
considerations. 

NOAA and NSF research grant proposals are both evaluated through similarly rigorous 
and transparent merit review (peer review) processes. To illustrate, we describe the NSF 
review process, which has two stages. In Stage 1, proposals are sent out to several 
external experts for merit review (mail review) based on the two NSF review criteria 
established by the National Science Foundation Board -- Intellectual Merit and Broader 
Impacts. In Stage 2, the proposal and its external expert reviews (mail reviews) are taken 
to a 8-15 person external expert panel and evaluated over a several day period (panel 
review). Panel review members are not the same persons as the mail review members. In 
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Stage I, the external reviewers only see individual proposals and rate them on a 5-point 
scale in descending order from Excellent, Very Good, Good, Fair, and Poor. In Stage 2, 
the entire panel (except those members who have a conflict of interest with the proposal) 
see all the proposals in the competition (usually about 140 proposals in the NSF program 
to which Dr. Mann has typically submitted his proposals) and rate them based on the 
same two NSF criteria on the same rating scale, but at this stage they evaluate the 
proposals in comparison with all the other proposals that were submitted. All reviews are 
then taken under advisement by the director of the particular NSF program to which the 
proposal was submitted, who then recommends whether a project should be funded. The 
program director is guided by the expert reviews, but may also take programmatic 
balance and other NSF criteria into account before making a final recommendation. The 
rate of funding varies by program, but rarely exceeds 25 percent. 

The results achieved by Dr. Mann in the period 1999-2010, despite these stringent 
requirements, speak for themselves: He served as principal investigator or co-principal 
investigator on five NOAA-funded and four NSF-funded research projects. During the 
same period, Dr. Mann also served as co-investigator of five additional NSF-and 
NOAA-funded research projects, as well as on projects funded by the Department of 
Energy (DOE), the United States Agency for International Development (USAID), and 
the Office of Naval Research (ONR). This level of success in proposing research, and 
obtaining funding to conduct it, clearly places Dr. Mann among the most respected 
scientists in his field. Such success would not have been possible had he not met or 
exceeded the highest standards of his profession for proposing research. 

The second part of the Investigatory Committee's charge was to investigate whether Dr. 
Mann had engaged in any actions that seriously deviated from accepted practices within 
the academic community for conducting research or other scholarly activities. One focus 
of the committee's investigation centered on whether Dr. Mann had deviated from 
accepted practice with regard to sharing data and source codes with other investigators. 
First, the Investigatory Committee established that Dr. Mann has generally used data 
collected by others, a common practice in paleoclimatology research. Raw data used in 
Dr. Mann's field of paleoclimatology are laboriously collected by researchers who obtain 
core drillings from the ocean floor, from coral formations, from polar ice or from 
glaciers, or who collect tree rings that provide climate information from the past 
millennium and beyond. Other raw data are retrieved from thousands of weather stations 
around the globe. Almost all of the raw data used in paleoclimatology are made publicly 
available, typically after the originators of the data have had an initial opportunity to 
evaluate the data and publish their findings. In some cases, small sub-sets of data may be 
protected by commercial agreements; in other cases some data may have been released to 
close colleagues before the originators had time to consummate their prerogative to have 
a limited period (usually about two years) of exclusivity; in still other cases there may be 
legal constraints (imposed by some countries) that prohibit the public sharing of some 
climate data. The Investigatory Committee established that Dr. Mann, in all of his 
published studies, precisely identified the source(s) of his raw data and, whenever 
possible, made the data and or links to the data available to other researchers. These 
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actions were entirely in line with accepted practices for sharing data in his field of 
research. 

With regard to sharing source codes used to analyze these raw climate data and the 
intermediate calculations produced by these codes (referred to as "dirty laundry" by Dr. 
Mann in one of the stolen emails) with other researchers, there appears to be a range of 
accepted practices. Moreover, there is evidence that these practices have evolved during 
the last decade toward increased sharing of source codes and intermediate data via 
authors' web sites or web links associated with published scientific journal articles. 
Thus, while it was not considered standard practice ten years ago to make such 
information publicly available, most researchers in paleoclimatology are today prepared 
to share such information, in part to avoid unwarranted suspicion of improprieties in their 
treatment of the raw data. Dr. Mann's actual practices with regard to making source 
codes and intermediate data readily available reflect, in all respects, evolving practices 
within his field. Dr. Mann acknowledged that early in his career he was reluctant to 
publish his source codes because the National Science Foundation had determined that 
source codes were the intellectual propelty of the investigator. Moreover, because he 
developed his source codes using a specific programming language (FORTRAN 77), 
these codes were not likely to compile and run on computer systems different from the 
ones on which they were developed (e.g., different processor makes/models, different 
operating systems, different compilers, different compiler optimizations). Since then, 
however, he has used a more accessible method for developing his source codes 
(MA TLAB) and he has made all source codes, as well as intermediate data, available to 
the research community, thereby meeting and exceeding standard practices in his field. 
Moreover, most of his research methodology involves the use of Principal Components 
Analysis, a well-established mathematical procedure that is widely used in climate 
research and in many other fields of science. Thus, the Investigatory Committee 
concluded that the manner in which Dr. Mann used and shared source codes has been 
well within the range of accepted practices in his field. 

The issue of whether Dr. Mann had engaged in any actions that seriously deviated from 
accepted practices within the academic community for conducting research or other 
scholarly activities was examined by the Investigatory Committee via a number of 
additional means. When a scientist's research findings are well outside the range of 
findings published by other scientists examining the same or similar phenomena, 
legitimate questions may be raised about whether the science is based on accepted 
practices or whether questionable methods might have been used. Most questions about 
Dr. Mann's findings have been focused on his early published work that showed the 
"hockey stick" pattern of climate change. In fact, research published since then by Dr. 
Mann and by independent researchers has shown patterns similar to those first described 
by Dr. Mann, although Dr. Mann's more recent work has shown slightly less dramatic 
changes than those reported originally. In some cases, other researchers (e.g., Wahl & 
Ammann, 2007) have been able to replicate Dr. Mann's findings, using the publicly 
available data and algorithms. The convergence of findings by different teams of 
researchers, using different data sets, lends further credence to the fact that Dr. Mann's 
conduct of his research has followed acceptable practice within his field. Further support 
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for this conclusion may be found in the observation that almost all of Dr. Mann's work 
was accomplished jointly with other scientists. The checks and balances inherent in such 
a scientific team approach further diminishes chances that anything unethical or 
inappropriate occurred in the conduct of the research. 

A particularly telling indicator of a scientist's standing within the research community is 
the recognition that is bestowed by other scientists. Judged by that indicator, Dr. Mann's 
work, from the beginning of his career, has been recognized as outstanding. For example, 
he received the Phillip M. Orville Prize for outstanding dissertation in the earth sciences 
at Yale University in 1997. In 2002, he received an award from the Institute for 
Scientific Information for a scientific paper (published with co-authors) that appeared in 
the prestigious journal Nature; also in 2002, he co-authored a paper that won the 
Outstanding Scientific Paper Award from the NOAA Office of Oceanic and Atmospheric 
Research, and Scientific American named him as one of 50 leading visionaries in science 
and technology. In 2005, Dr. Mann co-authored a paper in the Journal of Climate that 
won the John Russell Mather Paper award from the Association of American 
Geographers, and in the same year, the website "RealClimate.org" (co-founded by Dr. 
Mann) was chosen as one of the top 25 "Science and Technology" websites by Scientific 
American. In 2006, Dr. Mann was recognized with the American Geophysical Union 
Editors' Citation for Excellence in Refereeing (i.e., reviewing manuscripts for 
Geophysical Research Letters). All of these awards and recognitions, as well as others 
not specifically cited here, serve as evidence that his scientific work, especially the 
conduct of his research, has from the beginning of his career been judged to be 
outstanding by a broad spectrum of scientists. Had Dr. Mann's conduct of his research 
been outside the range of accepted practices, it would have been impossible for him to 
receive so many awards and recognitions, which typically involve intense scrutiny from 
scientists who mayor may not agree with his scientific conclusions. 

The third area of investigation was to address whether Dr. Mann had engaged in any 
actions that seriously deviated from accepted practices within the academic community 
for reporting research or other scholarly activities. Dr. Mann's record of publication in 
peer reviewed scientific journals offers compelling evidence that his scientific work is 
highly regarded by his peers, thus offering de facto evidence of his adherence to 
established standards and practices regarding the reporting of research. To date, Dr. 
Mann is the lead author of39 scientific publications and he is listed as co-author on an 
additional 55 pUblications. The majority of these publications appeared in the most highly 
respected scientific journals, i.e., journals that have the most rigorous editorial and peer 
reviews in the field. In practical terms, this means that literally dozens of the most highly 
qualified scientists in the world scrutinized and examined every detail of the scientific 
work done by Dr. Mann and his colleagues and judged it to meet the high standards 
necessary for publication. Moreover, Dr. Mann's work on the Third Assessment Report 
(2001) of the Intergovernmental Panel on Climate Change received recognition (along 
with several hundred other scientists) by being awarded the 2007 Nobel Peace Prize. 
Clearly, Dr. Mann's reporting of his research has been successful and judged to be 
outstanding by his peers. This would have been impossible had his activities in reporting 
his work been outside of accepted practices in his field. 
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One issue raised by some who read the stolen emails was whether Dr. Mann distributed 
privileged information to others to gain some advantage for his interpretation of climate 
change. The privileged information in question consisted of unpublished manuscripts that 
were sent to him by colleagues in his field. The Investigatory Committee determined that 
none of the manuscripts were accompanied by an explicit request to not share them with 
others. Dr. Mann believed that, on the basis of his collegial relationship with the 
manuscripts' authors, he implicitly had permission to share them with close colleagues. 
Moreover, in each case, Dr. Mann explicitly urged the recipients of the unpublished 
manuscripts to first check with the authors if they intended to use the manuscripts in any 
way. Although the Investigatory Committee determined that Dr. Mann had acted in good 
faith with respect to sharing the unpublished manuscripts in question, the Investigatory 
Committee also found that among the expelis interviewed by the Investigatory 
Committee there was a range of opinion regarding the appropriateness of Dr. Mann's 
actions. Opinions ranged from one expert who contended that it is never acceptable to 
share an unpublished manuscript without first obtaining explicit permission from the 
author(s) to do so, to another expert who felt that, when working with close colleagues, it 
is sometimes acceptable to do so by assuming that implicit permission had been granted. 
The Investigatory Committee considers Dr. Mann's actions in sharing unpublished 
manuscripts with third parties, without first having received express consent from the 
authors of such manuscripts, to be careless and inappropriate. While sharing an 
unpublished manuscript on the basis of the author's implied consent may be an acceptable 
practice in the judgment of some individuals, the Investigatory Committee believes the 
best practice in this regard is to obtain express consent from the author before sharing an 
unpublished manuscript with third parties. 

The Investigatory Committee would like to note that Dr. Mann, after being questioned by 
the Investigatory Committee about this issue, requested and received confirmation that 
his assumption of implied consent was correct from the author of one of the papers in 
question. This "after the fact" communication was not considered by the Investigatory 
Committee in reaching its decision. 

Conclusion of the Investigatory Committee as to whether research misconduct 
occurred: 

The Investigatory Committee, after careful review of all available evidence, determined 
that there is no substance to the allegation against Dr. Michael E. Mann, Professor, 
Department of Meteorology, The Pennsylvania State University. 

More specifically, the Investigatory Committee determined that Dr. Michael E. Mann did 
not engage in, nor did he participate in, directly or indirectly, any actions that seriously 
deviated from accepted practices within the academic community for proposing, 
conducting, or reporting research, or other scholarly activities. 

The decision of the Investigatory Committee was unanimous. 
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NEWS: Milloy Comments On Penn State Scandal And Investigation Of Michael Mann

February 2, 2010 

The following statement is from Steve Milloy, publisher of JunkScience.com an author of Green Hell: 
How Environmentalists Plan to Control Your Life and What You Can Do to Stop Them 
 
Here's our early take on today's Penn State report <http://www.research.psu.edu/orp>  on its Michael 
Mann investigation: 
 
1. The review apparently extended little further than the Climategate e-mails themselves, an 
interview with Mann, materials submitted by Mann and whatever e-mails and comments floated in 
over the transom. Not thorough at all. 
 
2. Comically, the report explains at length how the use of the word "trick" can mean a "clever device." 
The report ignores that it was a "trick... to hide the decline." There is no mention of "hide the decline" 
in the report. 
 
3. The report concludes there is no evidence to indicate that Mann intended to delete e-mails. But 
this is contradicted by the plain language and circumstances surrounding Mann's e-mail exchange with 
Phil Jones - See page 9 of Climategate & Penn State: The Case for an Independent Investigation 
<http://www.commonwealthfoundation.org/docLib/20100111_PB2202Climategate.pdf>  
 
4. The report dismisses the accusation that Mann conspired to silence skeptics by stating, "one finds 
enormous confusion has been caused by interpretations of the e-mails and their content." Maybe there 
wouldn't be so much "confusion" if PSU actually did a thorough investigation rather than just relying on 
the word of Michael Mann. 
 
5. Although PSU is continuing the investigation, its reason is not to investigate Mann so much as it is to 
exonerate climate alarmism. On page 9 of the report, it says that "questions in the public's mind about 
Dr. Mann's conduct... may be undermining confidence in his findings as a scientist... and public trust 
in science in general and climate science specifically." 
 
There needs to be a thorough and independent investigation of Climategate. PSU's report is a primer 
for a whitewash," concluded Milloy. 
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“An Investigatory Committee of faculty members with impeccable credentials” has 
unanimously “determined that Dr. Michael E. Mann did not engage in, nor did he 
participate in, directly or indirectly, any actions that seriously deviated from accepted 
practices within the academic community for proposing, conducting, or reporting 
research, or other scholarly activities.”

PANEL STICKS UP FOR AN INNOCENT MANN

His work “clearly places Dr. Mann among the most respected scientists in his field…. Dr. Mann’s work, 

from the beginning of his career, has been recognized as outstanding.“

http://climateprogress.org/wp-content/uploads/2008/09/mann1.jpg

Few if any American climate scientists have been as falsely accused — and thoroughly vindicated — over 

both their academic practices and scientific results as Dr. Michael Mann.

Today, Penn State issued its final and complete exoneration (click here) of Dr. Michael Mann in the matter of 

his scientific practices “for proposing, conducting, or reporting research,” primarily related to the famous — 

and thoroughly vindicated — Hockey Stick.  We can be more confident than ever that the “Earth is hotter 

now than in the past 2,000 years” (a post which discusses the PNAS study that is the source of the above 

graph).

And this “Investigatory Committee of faculty members with impeccable credentials” not only exonerated 

him unanimously, they did so even though one of the scientists they interviewed in the course of their work 

was the much debunked, shameless defamer of climatologists, Richard Lindzen!

A number of major media outlets owe Mann an apology and retraction:

Much‐vindicated Michael Mann and Hockey Stick get 

final exoneration from Penn State — time for some 
major media apologies and retractions

By Joe Romm on Jul 1, 2010 at 3:28 pm

CLIMATE PROGRESS
Alyssa

35.8K followersLike 8.3k
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Newsweek staff who play fast and loose with the facts•

CBS libels Michael Mann•

Defamatory WSJ piece by Jeffrey Ball and Keith Johnson•

If the disinformer‐friendly Sunday Times can retract and apologize for its shameful and bogus Amazon story 

smearing the IPCC, surely Newsweek, CBS, and the WSJ can.

UPDATE:  The WashPost has a flawed story on the exoneration that typifies how the media has blown the 

coverage of the stolen emails, discussed at the end.

Let’s back up and start with Mann’s scientific work — that’s what the anti‐science crowd has been trying to 

undermine all these years.  If Mann were an astrophysicist publishing papers on black holes, none of this 

would’ve happened.  The disinformers have been desperate to prove that recent human‐caused warming is 

not unusual and is not indicative of an important and dangerous trend — but it is.  As climatologist and one‐

time darling of the contrarians Ken Caldeira said last year, “To talk about global cooling at the end of the 

hottest decade the planet has experienced in many thousands of years is ridiculous.”

The key point about Mann’s “Hockey Stick” work is that it was repeatedly attacked and utterly vindicated 

long before we saw any of the trumped up charges around the stolen emails:

The Hockey Stick was affirmed in a major review by the uber‐prestigious National Academy of 

Scientists (in media‐speak, the highest scientific “court” in the land) — see NAS Report and here.  The 

news story in the journal Nature (subs. req’d) on the NAS panel was headlined:  “Academy affirms 

hockey‐stick graph“!

•

The Hockey Stick has been replicated and strengthened by numerous independent studies.  My 

favorite is from Science last year “” see Human‐caused Arctic warming overtakes 2,000 years of 

natural cooling, “seminal” study finds (the source of the figure below).

•

And then we have Penn State’s first review of Mann, which concluded:  “After careful consideration 

of all the evidence and relevant materials, the inquiry committee finding is that there exists no 

credible evidence that Dr. Mann had or has ever engaged in, or participated in, directly or indirectly, 

any actions with an intent to suppress or to falsify data. While a perception has been created in the 

weeks after the CRU emails were made public that Dr. Mann has engaged in the suppression or 

falsification of data, there is no credible evidence that he ever did so, and certainly not while at Penn 

State.”

•
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That first Penn State review also found “no substance” to these allegations:

“Did you engage in, or participate in, directly or indirectly, any actions with the intent to suppress or 

falsify data? “

•

“Did you engage in, or participate in, directly or indirectly, any actions with the intent to delete, 

conceal or otherwise destroy emails, information and/or data, related to AR4, as suggested by Phil 

Jones?”

•

But that first review did remand to a second panel the following question:

“Did Dr. Michael Mann engage in, or participate in, directly or indirectly, any actions that 

seriously deviated from accepted practices within the academic community for proposing, 

conducting, or reporting research or other scholarly activities?”

On that charge, the “Investigatory Committee of faculty members with impeccable credentials” concluded:

The Investigatory Committee, after careful review of all available evidence, determined 

that there is no substance to the allegation against Dr. Michael E. Mann, Professor, 

Department of Meteorology, The Pennsylvania State University.

More specifically, the Investigatory Committee determined that Dr. Michael E. Mann did 

not engage in, nor did he participate in, directly or indirectly, any actions that seriously 

deviated from accepted practices within the academic community for proposing, 

conducting, or reporting research, or other scholarly activities.

The decision of the Investigatory Committee was unanimous.

Here are some other key excerpts from the report, which should be required reading for any reporter who 

has ever written about Mann or the Hockey Stick:

This level of success in proposing research, and obtaining funding to conduct it, clearly 

places Dr. Mann among the most respected scientists in his field. Such success would not 
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have been possible had he not met or exceeded the highest standards of his profession for 

proposing research….

The Investigatory Committee established that Dr. Mann, in all of his published studies, 

precisely identified the source(s) of his raw data and, whenever possible, made the data 

and or links to the data available to other researchers. These actions were entirely in 

line with accepted practices for sharing data in his field of research….

Thus, the Investigatory Committee concluded that the manner in which Dr. Mann used 

and shared source codes has been well within the range of accepted practices in his 

field.

Mann is clearly owed an apology from Dr. Judith Curry, a bit player in all this who has parroted the false 

charges against Mann by McIntyre and his ilk in her Discover interview, among other places.

Here’s more from the committee:

Most questions about Dr. Mann’s findings have been focused on his early published work 

that showed the “hockey stick” pattern of climate change. In fact, research published since 

then by Dr. Mann and by independent researchers has shown patterns similar to those 

first described by Dr. Mann….  In some cases, other researchers (e.g., Wahl & Ammann, 

2007) have been able to replicate Dr. Mann’s findings, using the publicly available data 

and algorithms. The convergence of findings by different teams of researchers, using 

different data sets, lends further credence to the fact that Dr. Mann’s conduct of his 

research has followed acceptable practice within his field.  Further support for this 

conclusion may be found in the observation that almost all of Dr. Mann’s work was 

accomplished jointly with other scientists. The checks and balances inherent in such a 

scientific team approach further diminishes chances that anything unethical or 

inappropriate occurred in the conduct of the research.

A particularly telling indicator of a scientist’s standing within the research community is 

the recognition that is bestowed by other scientists. Judged by that indicator, Dr. Mann’s 

work, from the beginning of his career, has been recognized as outstanding. For 

example, he received the Phillip M. Orville Prize for outstanding dissertation in the earth 

sciences at Yale University in 1997. In 2002, he received an award from the Institute for 

Scientific Information for a scientific paper (published with co‐authors) that appeared in 

the prestigious journal Nature; also in 2002, he co‐authored a paper that won the 

Outstanding Scientific Paper Award from the NOAA Office of Oceanic and Atmospheric 

Research, and Scientific American named him as one of 50 leading visionaries in science 

and technology. In 2005, Dr. Mann co‐authored a paper in the Journal of Climate that won 

the John Russell Mather Paper award from the Association of American Geographers, and 

in the same year, the website “RealClimate.org” (co‐founded by Dr. Mann) was chosen as 

one of the top 25 “Science and Technology” websites by Scientific American. In 2006, Dr. 

Mann was recognized with the American Geophysical Union Editors’ Citation for 

Excellence in Refereeing (i.e., reviewing manuscripts for Geophysical Research Letters). All 

of these awards and recognitions, as well as others not specifically cited here, serve as 

evidence that his scientific work, especially the conduct of his research, has from the 
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beginning of his career been judged to be outstanding by a broad spectrum of scientists. 

Had Dr. Mann’s conduct of his research been outside the range of accepted practices, it 

would have been impossible for him to receive so many awards and recognitions, which 

typically involve intense scrutiny from scientists who may or may not agree with his 

scientific conclusions.

My guess is that you didn’t know Mann’s work had been so highly recognized.  The media certainly never 

writes about this because it doesn’t fit their disinformer‐driven storyline that somehow his work is not first 

rate.

In fact, it is those who attack him whose work is far, far from first rate.  Hmm.  That might even the a good 

subject for an academic paper (see New study reaffirms broad scientific understanding of climate change, 

questions media’s reliance on tiny group of less‐credibile scientists for “balance”).

Dr. Mann’s record of publication in peer reviewed scientific journals offers compelling 

evidence that his scientific work is highly regarded by his peers, thus offering de facto 

evidence of his adherence to established standards and practices regarding the reporting 

of research. To date, Dr. Mann is the lead author of 39 scientific publications and he is 

listed as co‐author on an additional 55 publications. The majority of these publications 

appeared in the most highly respected scientific journals, i.e., journals that have the most 

rigorous editorial and peer reviews in the field. In practical terms, this means that literally 

dozens of the most highly qualified scientists in the world scrutinized and examined 

every detail of the scientific work done by Dr. Mann and his colleagues and judged it to 

meet the high standards necessary for publication. Moreover, Dr. Mann’s work on the 

Third Assessment Report (2001) of the Intergovernmental Panel on Climate Change 

received recognition (along with several hundred other scientists) by being awarded the 

2007 Nobel Peace Prize.

Clearly, Dr. Mann’s reporting of his research has been successful and judged to be 

outstanding by his peers. This would have been impossible had his activities in reporting 

his work been outside of accepted practices in his field.

So Mann isn’t merely a competent researcher.  He is one of the leading climate scientists in this country, 

which of course is precisely why the anti‐science crowd has gone after him, much as they have with other 

leading climate scientists, including Hansen and Santer.

And that’s one more reason why the major media outlets who smeared and defamed him owe him an 

apology and a retraction.

The Investigatory Committee does have one obvious mistake in it, though.  In its effort to bend over 

backwards to appear fair and balanced in examining the baseless charges against Mann:

The Investigatory Committee contacted, and subsequently interviewed, three eminent 

scientists from the field of climate research: Dr. William Curry, Senior Scientist, Geology 

and Geophysics Department, Woods Hole Oceanographic Institution; Dr. Richard Lindzen, 

Alfred P. Sloan Professor, Department of Earth, Atmospheric, and Planetary Sciences, 
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Massachusetts Institute of Technology; and Dr. Jerry McManus, Professor, Department of 

Earth and Environmental Sciences, Columbia University.

Lindzen may have been ‘eminent’ a long, long time ago, but his big climate theory has been largely debunked 

— see Science: “Clouds Appear to Be Big, Bad Player in Global Warming,”an amplifying feedback (sorry 

Lindzen and fellow disinformers).  For quite some time he has been doing little but spreading disinformation 

— see Re‐discredited climate denialists in denial.  He’s even started publishing nonsense that has led to 

unusually strong debunkings by his colleagues:

Lindzen debunked again: New scientific study finds his paper downplaying dangers of human‐caused 

warming is “seriously in error”:   Kevin Trenberth: The flaws in Lindzen‐Choi paper “have all the 

appearance of the authors having contrived to get the answer they got.”

•

Lindzen tries to stick the knife into Mann:

Before the Investigatory Committee’s questioning began, Dr. Lindzen was given some 

general background information regarding the process of inquiry and investigation into 

allegations concerning Dr. Mann, with a focus on the particular allegation that is the 

subject of the current review by the Investigatory Committee. Dr. Lindzen then requested, 

and was provided with, a brief summary of the three allegations previously reviewed. 

When told that the first three allegations against Dr. Mann were dismissed at the inquiry 

stage of the RA‐10 process, Dr. Lindzen’s response was: “It’s thoroughly amazing. I mean 

these are issues that he explicitly stated in the emails. I’m wondering what’s going on?”

The Investigatory Committee members did not respond to Dr. Lindzen’s statement.  

Instead, Dr. Lindzen’s attention was directed to the fourth allegation, and it was explained 

to him that this is the allegation which the Investigatory Committee is charged to address.

It isn’t thoroughly amazing that Lindzen wants to retry Mann for charges he was completely exonerated on.  

What’s amazing is that the committee would even talk to Lindzen on a matter like this.  Lindzen simply lacks 

credibility on climate science, and he has a penchant for going after the reputation of the top climate 

scientists in the country.  At the Heartland conference of climate‐change disinformers last year, Lindzen went 

from disinformation to defamation as he smeared the reputation of one of the greatest living climate 

scientists, Wallace Broecker (see “Shame on Richard Lindzen, MIT’s uber‐hypocritical anti‐scientific 

scientist“).  And this year he slandered his one‐time friend Kerry Emanuel, who asserted that Lindzen’s 

charge in Boston Globe is “pure fabrication.”

The bottom line is that every major independent investigation has exonerated Mann and his work — and his 

fellow climate scientists:

Climatic Research Unit scientists cleared (again)•

House of Commons exonerates Phil Jones:  Based on their inquiry and evidence, “the scientific 

reputation of Professor Jones and CRU remains intact. We have found no reason … to challenge the 

scientific consensus … that ‘global warming is happening [and] that it is induced by human activity’.”

•

Let me give the final word to Mann from 2008 on the key scientific issue:
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You can go back nearly 2,000 years and the conclusion still holds‐the current warmth is 

anomalous. The burst of warming over the past one to two decades takes us out of the 

envelope of natural variability.

UPDATE:  The WashPost story, “Penn State clears Mann in Climate‐gate probe” absurdly quotes one of the 

top anti‐scientist disinformers in the country, Myron Ebell, for balance.  Seriously, mainstream media, after 

all the false charges, can’t you just run a straight exoneration story without publishing yet another baseless 

defamatory smear  by the paid disinformation specialists?  And it’s time to drop the blame‐the‐victim 

moniker “Climate‐gate” (see “Rename The Scandal Formerly Known As Climategate“).

The Project on Climate Science release is here.

Climate Science Watch interviewed Michael Mann on the Penn State Final Report and the “concerted, well‐

organized, and very well‐funded campaign to attack climate scientists – not just the science but the scientists 

themselves,” as he puts it.  Mann clears up the most recent misrepresentation about his work:

CSW:  You were quoted recently with reference to the so‐called ‘hockey stick’ graph from 

the temperature record study that you published in the late 1990s that is still a bªte noire 

of skeptics, contrarians, and deniers; sometimes they try to talk about it as if there were 

not a whole body of paleoclimate literature and subsequent work. You apparently made a 

comment to the effect that you were skeptical about how much of an icon that particular 

graph had become. Some of the deniers have jumped on that and said, “Aha! Michael 

Mann is walking back his conclusions about the temperature record.” What should people 

make of what you said, what is the appropriate way to take your comment?

MM: Yeah, this is all too predictable. This is what the climate change denial machine has 

been doing for years. What they’ll do is they’ll quote a statement out of context. In this 

case it was a statement I did in the course of an interview for the BBC. Then it’ll be turned 

into a news article in a fringe media outlet, in this case the Telegraph – which, in my view, 

has engaged in the sloppiest and most slanted coverage of climate change now for years. 

So it’s no surprise to me that the Telegraph would again publish a very misleading, slanted 

piece that took what I actually said out of context.

All that I said in that interview was that it was somewhat misplaced for the hockey stick to 

be made the central icon of the climate change debate, for the obvious reasons: It isn’t 

that there’s just one study. In fact, there are more than a dozen studies now that come to 

the same conclusion as our original work. That’s beside the point though, because 

paleoclimatic reconstructions are really just one line of evidence among multiple lines of 

evidence that indicate the Earth is warming, that the climate is changing in a way that is 

consistent with that warming, and that it can only be explained by the human influence on 

climate.

So, to pretend, as deniers like to do, that all of our understanding of human caused 

climate change rests on the so‐called hockey stick is disingenuous, to say the least. I was 

simply pointing out in my interview just how disingenuous that argument is. Of course, it 

was twisted and contorted in the way that we now have come to expect: To imply that I 

was saying something other than I was actually saying. It’s really quite sad.
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Here’s an old cartoon and a new roundup of headlines:

Climate Scientist Cleared of Altering Data – NYT

Mann Cleared in Final Inquiry by Penn State – NYT

2nd Penn State review clears climate scientist – Associated Press

Climategate Continues to Crumble – Time

Investigation clears ‘climate‐gate’ researcher of wrongdoing – The Hill

An End to Climategate? Penn State Clears Michael Mann – CBSNews.com

Penn State clears Michael Mann again; legal battle continues in Virginia – Nature

‘Climategate’ scientist cleared a 2nd time – UPI

Penn State Clears Climate Scientist Mann of Climategate Wrongdoing – ENS

Climategate’s death rattle – Discover Magazine

Climategate Scientist Cleared in Inquiry, Again – Scientific American

Climate scientist Mann gets final exoneration from Penn State – Grist

Climategate Scientist Michael E. Mann Exonerated – Huffington Post

Penn State panel clears climatologist Michael Mann in e‐mail case – Philly Inquirer

Climate scientist cleared by Penn State panel – Washington Examiner

University panel clears Mann – Daily Collegian

Penn State University panel clears global‐warming scholar – Pittsburgh Tribune Review

Penn State Probe Clears Mann Of Wrongdoing – State College News

Michael Mann exonerated yet yet again – Science blog
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Penn State investigation cited Mann's 'level of 
success in proposing research and obtaining 

funding' as some sort of proof that he was 
meeting the 'highest standards'  

Climate Depot's Morano: 'At the height of his financial career, 
similar sentiments could have been said about Bernie Madoff'

By Marc Morano  –  Climate Depot

Climate Depot's Executive Editor Marc Morano on Penn State's inquiry into Michael Mann: 

'This is not surprising that Mann's own university circled the wagons and narrowed the focus of its 
own investigation to declare him ethical.

'The fact that the investigation cited Mann's 'level of success in proposing research and obtaining 
funding' as some sort of proof that he was meeting the 'highest standards', tells you that Mann is 
considered a sacred funding cash cow. At the height of his financial career, similar sentiments could 
have been said about Bernie Madoff. 

Mann has become the posterboy of the corrupt and disgraced climate science echo chamber. No 
university whitewash investigation will change that simple reality.'

Flashback Dec. 2009: Penn State's announcement of its investigation 'is so complimentary to 
Mann, it almost reads like the press release of the verdict, published prematurely'

MIT's Richard Lindzen on Mann: 'Penn State has clearly demonstrated that it is incapable of 
monitoring violations of scientific standards of behavior internally'

Physicist Lubos Motl: 'Penn State officially joins Michael Mann's scam...remembered as a 
black day in its history' (Mann email: mann@meteo@psu.edu) -- Mann 'cleared' of research 
misconduct even though explicit proofs of his misconduct are available to the whole world'

Climate Depot's FactSheet on Mann's Various 'Hockey Stick' Creations 

2
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Court Ruling on Mann/ATI case.
17 April, 2012 (08:42) | politics Written by: lucia

The Washington Post reports on a ruling in the continuuing and seemingly 
perpetual UVA/Mann/ATI legal battel.

…at the end of four hours of argument, the judge did not grant ATI’s 
immediate request for 12,000 withheld e-mails written while Mann was a 
professor at U.Va., and did not rule that the school had waived its right to 
withhold the e-mails by providing them to Mann last fall. Instead, 
Sheridan acknowledged that however he rules, the case is headed to the 
Virginia Supreme Court to resolve several key FOIA issues the case raises:

and 

… 
It wasn’t the way either side expected the day to go. They both wanted 
the judge to rule on ATI’s demand for civil discovery, and ATI’s argument 
that U.Va. providing the e-mails to Mann made them open to the public. 
But both sides were satisfied that the judge was handling the case 
carefully and managing it with an eye toward its ultimate resolution in the 
state Supreme Court

I know lots of you are rooting for one side or the other to win. Looks like whoever 
wins, the battle will have to be fought in higher courts. 

Written by lucia. 

Previous Post: Next Post  

Comments

George Tobin (Comment #94378)  

April 17th, 2012 at 10:47 am 

In addition to the issues presented, the judge probably wants to try to avoid 
coming up with a standard that requires an individual review of each of the 
12,000 emails.
Also, I am not sure what “proprietary” means for purposes of applying the statute 
cited by UVA. For example, I think presumptive co-authors discussing pre-
publication issues and exchanging data can claim that protection but what about 
after publication or if they decide not to publish? Is the protection forever? Is 
relevance and materiality also a function of time?
I think somebody’s gonna have to split the baby in at least two pieces. The more 
granular the decision by the trial judge, the less likely the high court will arrive at 
a blanket yes or no.
Anyway, Michael Mann and his sure-to-be-partisan-and-snarky email comments 
about the politics (internal and otherwise) of climate change just seems so five 
minutes ago, doesn’t it?

toto (Comment #94379)  

April 17th, 2012 at 11:22 am 
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Is It Time for Climate Scientists to Get Political?
By Brooke Jarvis
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After the National Review compared him to a convicted child molester, climatologist Michael Mann
decided to fight back. He encourages his colleagues to do the same.

Recommend 142 ShareShare 1



In a still from An Inconvenient Truth, Al Gore stands next to a graph projecting climate change.

(Lawrence Bender Productions)

Science has never really been the detached, apolitical world we sometimes imagine it to be. Just think of

Galileo. But in the era of climate change, the politicization of science has reached an entirely new level.

No one knows that better than Michael Mann, a climatologist who directs the Earth System Science

Center at Penn State and helped to create the famous "hockey stick" graph, which shows a dramatic

spike in atmospheric carbon dioxide beginning during the Industrial Revolution. In recent years, Mann

has become a primary target for those seeking to deny the science of climate change. His work has

been investigated (and subsequently upheld) multiple times, his emails hacked (as part of the so-called

"Climategate" scandal) and subpoenaed, his life and his family threatened.

This summer, when the Competitive Enterprise Institute and the National Review compared him to

convicted child molester Jerry Sandusky and accused him of academic fraud, Mann decided to take

action. He filed a lawsuit [PDF] against the two organizations and some of their employees, accusing

them of defamation.

Mann sees the lawsuit as simply a part of the changing responsibilities of a climate scientist -- in this

politically overheated environment, he argues, it's not enough anymore to simply do research. While

others discuss ways to make science less partisan, Mann says it's time to recognize that, whether we

like it or not, science is now a thoroughly political front.

What do you hope to achieve with this lawsuit?

Ultimately, this is about saying, "enough is enough." For more than a decade, vested interests and those

who work for them have been trying to discredit me in a cynical effort to discredit the science of climate

change. They want to attack this iconic graph that my coauthors and I published more than a decade

ago, and to go about it by going after me personally. I've developed a thick skin. But at a certain point, I

think you have a responsibility to your fellow scientists, to the scientific community, to stand up against

these sorts of dishonest assaults.

Why file a lawsuit instead of using some other tactic or response?

There is a right to free speech in the United States; I, like all of my colleagues, value that. It's essential --

it's part of what makes this a great country. But, as the law recognizes, there's a limit to free speech. You

can't make baseless and reckless accusations of fraud against scientists.

The allegations that have been made against me by climate change deniers--by industry-funded front

groups -- for more than a decade have been shown to be baseless. The National Academy of Sciences

reviewed our work and affirmed our conclusions; the Intergovernmental Panel on Climate Change has

affirmed our conclusions. In response to allegations of misconduct against me and my various

colleagues, the inspector general of the National Science Foundation found that they were baseless and

dismissed the case. So the highest scientific authority in the land has definitively spoken to this. The

allegations of my detractors -- of fraud, of misconduct -- are completely without any foundation, and

they're libelous.

Describe some of the ways these accusations have affected your life.

I've had prominent fossil fuel industry-funded politicians try to have me fired from my job, to have me

investigated by Congress. The Tea Party attorney general from Virginia, Ken Cuccinelli, issued a

subpoena for all of my emails with more than 39 different climate scientists around the world. It was

rejected by the lower court and then by the state Supreme Court. I and other climate scientists have seen



our email addresses and personal information published by prominent right-wing media figures, who

directed people towards us to write us threatening letters and emails.

It's been a constant distraction that I've had to deal with for more than a decade while I continue to try to

do what it is that I love doing--which is science, and educating and advising the next generation of

scientists.

Was climate science always so politically charged?

The furthest thing from my mind was ever finding myself in the public sphere participating in some huge

societal debate. It's not why I went into math and science. It was only when our research yielded this

curve, the hockey stick that I found myself suddenly in the crosshairs of climate change deniers. In my

book, The Hockey Stick and the Climate Wars, I describe the transition I underwent from a pure science

nerd, happiest in the anonymity of my lab, to somebody who recognized that there's a need for scientists

to do more than just their research.

A major part of the scientific process is continued inquiry and uncertainty and peer review --
scrutinizing findings to make sure they're right. Climate change skeptics often say that this is
really what they're doing. What's the difference?

There are so many areas where there is still real uncertainty, where there is legitimate debate that occurs

in good faith. That's expressed in the peer-reviewed literature and in the debates that scientists have with

each other at scientific meetings. We don't know, precisely, what the sea level rise will be over the next

century. We don't know, precisely, what the impacts of climate change will be on extreme weather at

regional scales, to the point where we can really inform the process of adaptation to climatic changes that

we're already committed to. We could be having a good-faith public discussion about the real

uncertainties that exist in the science and what their implications are.

But unfortunately, instead of productive debate, our detractors have chosen a smear effort to discredit

climate science. The fact that the House Republicans voted unanimously to overturn the EPA's finding

that climate change is a public-health issue--you can't have that good-faith debate if one of the two

parties involved simply denies that the threat even exists.

The discussion over climate change has been poisoned. We saw it play out in the presidential debates--

the topic of climate change never even came up. I think that's symptomatic of the fact that even those

who do believe we need to do something about this feel some degree of fear. If they stake out a position,

a proactive position with respect to doing something about climate change, they will be attacked with tens

of millions of dollars of dark money from the Koch brothers and other dishonest actors.

To me that's what's most disturbing, and it's part of a much larger problem in our societal discourse: the

way vested interests can spend tens of millions to influence political campaigns and try to buy our

democracy.

So what solutions do you hope to see?

Perhaps it would be malpractice on my part not to stress the importance of voting. We have to hold our

policy makers accountable for representing our interests -- and those of our children and our

grandchildren, with respect to the type of planet we leave behind for them -- rather than the narrow

interest of certain corporate lobbies, like the fossil fuel industry lobby, who don't want to see anything

done about this problem.

The only way to ensure that we have that good-faith debate in our politics about what to do about this

problem is to make sure that we elect politicians of good faith. There's nothing more important a person

can do right now than expressing his or her views at the voting booth. Obviously, citizens can do more



than that: They can write letters to the editor, they can try to influence public opinion by expressing their

views to others. But right now, the most important thing people can do is to vote in this election.

The way to combat the politicization of science is ... more politicization?

It's not by our own choosing--that's a very important distinction. But when you find yourself in a street

fight, you have to defend yourself, you have to fight back. That's why I think you see austere institutions

like the journal Nature, the American Association for the Advancement of Science, hundreds of members

of the National Academy of Sciences--all of these very conservative institutions have come out with very

powerful statements in recent years blasting those who are engaged in dishonest efforts to smear

scientists and to try to advance anti-scientific causes through attacks against mainstream science.

The fact is that even some of the most conservative institutions within the scientific community have

come out and said, "Enough is enough. This just isn't acceptable. It's not okay to use political tactics in a

cynical effort to discredit science that might be inconvenient to powerful vested interests like the fossil

fuel industry." The fact that such prominent and conservative scientific institutions have come out with

statements to that effect speaks volumes. I think, in part, it's responsible for the fact that you now see a

lot more climate scientists speaking out and defending the science against attack.
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Chairman, Committee on Public afety and the Judiciary ' ' 

November 18,2010 

Report on Bill18-893, "Anti-SLAPP Act of2010" 

The Committee on Public Safety and the Judiciary, to which Bill 18-893, the "Anti
SLAPP Act of2010" was referred, reports favorably thereon with amendments, and recommends 
approval by the Council. 
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I. BACKGROUND AND NEED 

. I 

Bill18-893, the Anti-SLAPP Act of2010, incorporates substantive rights with regard to a 
defendant's ability to fend off lawsuits filed by one side of a political or public policy debate· 
aimed to punish or prevent the expression of opposing points of view. Such lawsuits, often 
referred to as strategic lawsuits against public participation -- or SLAPPs -- have been 
increasingly utilized over the past two decades as a means to muzzle speech or efforts to petition 
the government on issues of public interest .. Such cases are often without merit, but achieve their 
filer's intention of punishing or preventing opposing points of view, resulting in a chilling effect 
on the exercise of constitutionally protected rights. Further, defendants· of a SLAPP must 
dedicate a substantially amount of money, time, and legal resources. The impact is not limited to 
named defendants willingness to speak out, but prevents others from voicing concerns as well. 
To remedy this Bill 18-893 follows the model set forth in a number of other jurisdictions, and 
mirrors language found in federal law, by incorporating substantive rights that allow a defendant 
to more expeditiously, and more equitably, dispense of a SLAPP. 
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In what is considered the seminal article regarding SLAPPs, University of Denver 
College of Law Professor George W. Pring described what was then (1989), considered to be a 
growing litigation "phenomenon": 

Americans are being sued for speaking out politically. The targets are typically not 
extremists or experienced activists, but normal, middle-class and blue-collar Americans, 
many on their first venture into the world of government decision making. The cases are 
not isolated or localized aberrations, but are found in every state, every government level, 
every type of political action, and every public issue of consequence. There is no dearth 
of victims: in the last two decades, thousands of citizens have been sued into silence.' 

These lawsuits, Pring noted, are typically an effort to stop a citizen from exercising their political 
rights, or to punish them for having already done so. To further identify the problem, and be 
able to draw possible solutions, Pring engaged in a nationwide study of SLAPPs with University 
of Denver sociology Professor Penelope Canan. 

Pring and Canan's study established the base criteria of a SLAPP as: (1) a civil complaint 
or counterclaim (for monetary damages and/or injunction); (2) filed against non-governmental 
individuals and/or groups; (3) because of their communications to a government body, official or 
electorate; and (4) on an issue of some public interest or concern? The study of 228 SLAPPs 
found that, despite constitutional, federal and state statute, and court decisions that expressly 
protect the actions of the defendants, these lawsuits have been allowed to flourish because they 
appear, or are camouflaged by those bringing the suit, as a typical tort case. The vast majority of 
the cases identified by the study were brought under legal charges of defamation (such as libel 
and slander), or as such business torts as interference with contract.3 

In identifying possible solutions to litigation aimed at silencing public participation, Pring 
paid particular attention to a 1984 opinion of the Colorado Supreme Court establishing a new 
rule for trial courts to allow for dismissal motions for SLAPP suits.4 In recognition of the 

1 George W. Pring, SLAPPS: Strategic Lawsuits against Public Participation, Pace Env. L. Rev, Paper 132, l 
( 1989), available at http://digitalcommons.pace.edu/cgilviewcontent.cgi?article= 1122&context=envlaw (last visited 
Nov. 17, 2010). 
2 /d. at 7-8. 
3 !d. at 8-9. 
4 Protect Our Mountain Env't, Inc. v. District Court, 677 P.2d 1361 (Colo. 1984). The three-prong test develop by 
the court requires: 

When [ ] a plaintiff sues another for alleged misuse or abuse of the administrative or judicial 
processes of government, and the defendant files a motion to dismiss by reason of the 
constitutional right to petition, the plaintiff must make a sufficient showing to permit the court to 
reasonably conclude that the defendant's petitioning activities were not immunized from liability 
under the First Amendment because: (I) the defendant's administrative or judicial claims were 
devoid of reasonable factual support, or, if so supportable, lacked any cognizable basis in law for 
their assertion; and (2) the primary purpose of the defendant's petitioning activity was to harass the 
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growing problem of SLAPPs, a number of jurisdictions have, legislatively, created a similar 
special motion to dismiss in order to expeditiously, and more fairly dc;:al with SLAPPs. 
According to the California Anti-SLAPP Project, a public interest law firm and policy 
organization dedicated to fighting SLAPPs ·in California, as of January 2010 there are 
approximately 28 jurisdictions in the United States that have adopted anti-SLAPP measures. 
Likewise, there are nine jurisdictions (not including the District of Columbia) that are currently 
considering legislation to address the issue. Also, one other jurisdiction has joined Colorado in 
addressing SLAPPs through judicial doctrine. 5 

This issue has also recently been taken up by the federal government, with the 
introduction of the H.R. 4363, the Citizen Participation Act of 2009. This legislation would 
provide certain procedural protections for any act in furtherance of the constitutional right of 
petition or free speech, and specifically incorporate a special motion to dismiss for SLAPPs.6 

SLAPPs in the District of Columbia: 

Like the number of jurisdictions that have sensed the need to address SLAPPs 
legislatively, the District of Columbia is no stranger to SLAPPs. The American Civil Liberties 
Union of the Nation's Capital (ACLU), in written testimony provided to the Committee 
(attached), described two cases in which the ACLU was directly involved, ~ counsel for 
defendants, in such suits against District residents. 7 

· 

The actions that typically draw a SLAPP are often, as the ACLU noted, the kind of 
grassroots activism that should be hailed in our democracy. In one of the examples provided, the 
ACLU discussed the efforts of two Capitol Hill advocates that opposed the efforts of a certain 
developer. When the developer was unable to obtain a building permit, the developer sued the 
activists and the community organization alleging they "conducted meetings, prepared petition 
drives, wrote letters and made calls and visits to government officials, organized protests, 
organized the preparation and distribution of . . . signs, and gave statements and interviews to 
various media."8 Such activism, however, was met with years of litigation l:l!ld, but for the 
ACLU's assistance, would have resulted in outlandish legal costs to defend. Though the actions 

plaintiff or to effectuate some other improper objective; and (3) the defendant's petitioning 
activity had the capacity to adversely affect a legal interest of the plaintiff. 

/d. at 1369. 
5 California Anti-S LAPP Project (CASP) website, Other states: Statutes and cases, available at 
http://www.casp.net/statutes/menstate.html (last visited Nov. II, 2010). 
6 http://www.thomas.gov/cgi-
bin/bdquery/D?dlll: I :./temp/-bdLBBX:@@@L&summ2=m&!fhome/LegislativeData.php! 

7 Bil/18-893, Anli-SLAPP Act of2010: Public Hearing of the Commillee on Public Safety and the Judiciary, Sept. 
17,2010, at 2-3 (written testimony Arthur B. Spitzer, Legal Director, American Civil Liberties Union of the 
Nation's Capital). 
8 Jd at 2 (quoting from lawsuit in Father Flanagan's Boys Home v. District of Columbia et al.,.Civil Action No. 01-
1732 (D.D.C)). 
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of these participants should have been protected, they, and any others who wished to express 
opposition to the project, were met with intimidation. 

What has been repeated by many who have studied this issue, from Pring on, is that the 
goal of the litigation is not to win the lawsuit but punish the opponent and intimidate them into 
silence. As Art Spitzer, Legal Director for the ACLU, noted in his testimony "[l]itigation itself 
is the plaintiffs weapon of choice."9 

District Anti-SLAPP Act: 

In June 2010, legislation was introduced to remedy this nationally recognized problem 
here in the District of Columbia. As introduced, this measure closely mirrored the federal 
legislation introduced the previous year. Bill 18-893 provides a defendant to a SLAPP with 
substantive rights to expeditiously and economically dispense of litigation aimed to prevent their 
engaging in constitutionally protected actions on matters of public interest. 

Following the lead of other jurisdictions, which have similarly extended absolute or 
qualified immunity to individuals engaging in protected actions, Bill 18-893 extends substantive 
rights to defendants in a SLAPP, providing them with the ability to file a special motion to 
dismiss that must be heard expeditiously by the court. To ensure a defendant is not subject to the 
expensive and time consuming discovery that is often used in a SLAPP as a means to prevent or 
punish, the legislation tolls discovery while the special motion to dismiss is pending. Further, in 
recognition that SLAPP plaintiffs frequently include unspecified individuals as defendants -- in 
order to intimidate large numbers of people that may fear becoming named defendants if they 
continue to speak out -- the legislation provides an unnamed defendant the ability to quash a 
subpoena to protect his or her identity from disclosure if the underlying action is of the type 
protected by Bill18-893. The legislation also allows for certain costs and fees to be awarded to 
the successful party of a special motion to dismiss or a special motion to quash. 

Bill 18-893 ensures that District residents are not intimidated or prevented, because of 
abusive lawsuits, from engaging in political or public policy debates. To prevent the attempted 
muzzling of opposing points of view, and to encourage the type of civic engagement that would 
be further protected by this act, the Committee urges the Council to adopt Bill18-893. 

June 29, 2010 

9 !d at 3. 

II. LEGISLATIVE CHRONOLOGY 

Bill 18-893, the "Anti-SLAPP Act of 2010," is introduced by 
Councilmembers Cheh and Mendelson, co-sponsored by Councilmember 
M. Brown, and is referred to the Committee on Public Safety and the 
Judiciary. 
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July 9, 2010 

August 13, 2010 

Notice of Intent to act on Bill 18-893 is published in the District of 
Columbia Register. 

Notice of a Public Hearing 1s published m the District of Columbia 
Regi~ter. 

September 17, 2010 The Committee on Public Safety and ·the Judiciary holds a public hearing 
on Bill18-893. 

November 18,2010 The Committee on Public Safety and the Judiciary marks-up Bill18-893. 

III. POSITION OF THE EXECUTIVE 

The Executive provided no witness to testify on Bill. 18"893 at the September 17, 2010 
hearing. The Office of the Attorney General provided a letter subsequent to the hearing stating 

·the need to review the legislation further. · 

IV. COMMENTS OF ADVISORY NEIGHBORHOOD COMMISSIONS 

The Committee received no testimony or comments from Advisory Neighborhood 
Commissions. 

V. SUMMARY OF TESTIMONY 

The. Committee on Public Safety and the Judiciary held a public hearing on Bill 18-893 
on Friday, September 17, 2010. The testimony summarized below is from that hearing. A copy 
of submitted testimony is attached to this report. 

Robert Vinson Brannum, President, D.C. Federation of Civic Associations, Inc., 
testified in support of Bill 18-893. 

Ellen Opper-Weiner, Public Witness, testified in support of Bill 18-893. Ms. Opper
Weiner recounted her own experience in SLAPP litigation, and suggested several amendments to 
strengthen the legislation. 

Dorothy Brizill, Public Witness, testified in support of Bill 18-893. Ms. Brizill 
recounted her own experience in SLAPP litigation. She stated that the legislation is the next step 
in advancing free speech in the District of Columbia. 

Arthur B. Spitzer, Legal Director, American Civil Liberties Union of the Nation's 
Capital, provided a written statement in support of the purpose and general approach of Bill 18-
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893, but suggested several changes to the legislation as introduced. A copy of this statement is 
attached to this report. 

Although no Executive witness presented testimony, Attorney General for the District of 
Columbia, Peter Nickles, expressed concern that certain provisions of the bill might implicate the 
Home Rule Act prohibition against enacting any act with respect to any provision of Title 11 of 
the D.C. Official Code. A copy of his letter is attached to this report. 

VI. IMPACT ON EXISTING LAW 

Bill 18-893 adds new provisions in the D.C. Official Code to provide an expeditious 
process for dealing with strategic lawsuits against public participation (SLAPPs). Specifically, 
the legislation provides a defendant to a SLAPP with substantive rights to have a motion to 
dismiss heard expeditiously, to delay burdensome discovery while the motion to dismiss is 
pending, and to provide an unnamed defendant the ability to quash a subpoena to protect his or 
her identity from disclosure if the underlying action is of the type protected by Bill 18-893. The 
legislation also allows for the costs of litigation to be awarded to the successful party of a special 
motion to dismiss created under this act. 

VII. FISCAL IMPACT 

The attached November 16, 2010 Fiscal Impact Statement from the Chief Financial 
Officer states that funds are sufficient to implement Bill 18-893. This legislation requires no 
additional funds or staff. 

VIII. SECTION-BY-SECTION ANALYSIS 

Several of the changes to the Committee Print from Bill 18-893 as introduced stem from 
the recommendations of the American Civil Liberties Union of the Nation's Capital (ACLU). 
For a more thorough explanation of these changes, see the September 17, 2010 testimony of the 
ACLU attached to this report. 

Section 1 

Section 2 

Section 3 

States the short title ofBill18-893. 

Incorporates definitions to be used throughout the act. 

Creates the substantive right of a party subject to a claim under a SLAPP 
suit to file a special motion to dismiss within 45 days after service of the 
claim. 
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Subsection (a) 

Subsection (b) 

Subsection (c) 

Subsection (d) 

Section 4 

Subsection (a) 

Subsection (b) 

Creates a substantive right of a defendant to pursue a special ~otion to 
dismiss for a lawsuit regarding an act in furtherance of the right of 
advocacy on issues of public interest. 

Provides that, upon a prima facie showing that the activity at issue in the 
litigation falls under the type of activity protected by this act, the court 
shall dismiss the case unless the responding party can show a likelihood of 
succeeding upon the merits. 

Tolls discovery proceedings upon the filing of a special motion to dismiss 
under this act. As introduced the legislation permitted an exemption to 
this for good cause shown. The Committee Print has tightened this 
language in this provision so that the court may permit specified discovery 
if it is assured that such discovery would not be burdensome to the 
defendant. 

Requires the ·court to hold an expedited hearing on a special motion to 
dismiss filed under this act. 

As introduced, the Committee Print contained a subsection (e) that would 
have provided a defenaant with a right of immediate appeal from a court 
order denying a special motion to dismiss. While the Committee agrees 
with and supports the purpose of this provision, a recent decision of the 
DC Court of Appeals states that the Council exceeds its authority in 
making such orders reviewable on appeal. 10 The dissenting opinion in that 
case provides a strong argument for why the Council should be permitted 
to legislate this issue. However, under the majority opinion the Council is 
restricted from expanding the authority of District's appellate court to hear 
appeals over non-fmal orders of the lower court. The provision that has 
been removed from the . bill as introduced would have provided an 
immediate appeal over a non-final order (a special motion to dismiss). 

Creates a substantive right of a person to pursue a special motion to quash 
a subpoena aimed at obtaining a persons identifying information relating 
to a lawsuit regarding an act in furtherance of the right of advocacy on 
issues of public interest. 

Creates the special motion to quash. 

Provides that, upon a prima facie showing that the underlying claim is of 
the type of activity protected by this act, the court shall grant the special 

10 See Stuart v. Walker, 09-CV-900 (DC Ct of App 2010) at 4-5. 
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Section 5 

Section 6 

Section 7 

Section 8 

motion to quash unless the responding party can show a likelihood of 
succeeding upon the merits. 

Provides for the awarding of fees and costs for prevailing on a special 
motion to dismiss or a special motion to quash. The court is also 
authorized to award reasonable attorney fees where the underlying claim is 
determined to be frivolous. 

Provides exemptions to this act for certain claims. 

Adopts the Fiscal Impact Statement. 

Establishes the effective date by stating the standard 30-day Congressional 
review language. 

IX. COMMITIEE ACTION 

On November 18, 2010, the Committee on Public Safety and the Judiciary met to 
consider Bill 18-893, the "Anti-SLAPP Act of 20 10." The meeting was called to order at 1:50 
p.m., and Bill18-893 was the fourth item on the agenda. After ascertaining a quorum (Chairman 
Mendelson and Councilmembers Alexander, Cheh, and Evans present; Councilmembers Bowser 
absent), Chairman Mendelson moved the print, along with a written amendment to repeal section 
3(e) of the circulated draft print, with leave for staff to make technical changes. After an 
opportunity for discussion, the vote on the print was three aye (Chairman Mendelson and 
Councilmembers Evans and Cheh), and one present (Councilmember Alexander). Chairman 
Mendelson then moved the report, with leave for staff to make technical and editorial changes. 
After an opportunity for discussion, the vote on the report was three aye (Chairman Mendelson 
and Councilmembers Evans and Cheh), and one present (Councilmember Alexander). The 
meeting adjourned at 2:15p.m. 

X. ATIACHMENTS 

1. Bill 18-893 as introduced. 

2. Written testimony and comments. 

3. Fiscal Impact Statement 

4. Committee Print for Bill 18-893. 
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COUNCIL OF THE DISTRICT QF COLUMBIA 
1350 Pennsylvania Avenue, N.W. 

Washington, D.C. 20004 
Memorandum 

·To: 

From: 

Date: 

Subject: 

~~th~ ~~~i~p ,// . 
~~£~~theColincil 
July 7, 2010 

(Correction) 
Referral of Proposed Legislation 

Notice is given that the attached proposed legislation was introduced in the 
Legislative Meeting on Tuesday, June 29, 2010. Copies are available in 
Room 10, the Legislative Services Division. · · 

/ 

TITLE: "Anti-SLAPP Act of2010", B18-0893 

INTRODUCED BY: Councilmembers Cheh and Mendelson 

CO-SPONSORED BY: Councilmember M. Brown 
~- -. 

The Chairman is referring this legislation to the Committee on Public Safety 
and the Judiciary. 

Attachment 

cc: General Counsel 
Budget Director 
Legislative· Services 
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Councilmember Phil Mendelson Councilmember Mary M. Cheh 

A BILL 

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA 

Councilmembers Mary M. Cheh and Phil Mendelson introduced the following bill, which 
was referred to the Committee on ____________ _ 

To provide a special motion for the quick and efficient dismissal of strategic lawsuits 
against public participation (SLAPPs), to stay proceedings until the motion is 
considered, to provide a motion to quash attempts to seek personally identifying 
information; and to award the costs of litigation to the successful party on a 
special motion. 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, 

That this act may be cited as the "Anti-SLAPP Act of2010". 

Sec. 2. Definitions. 

For the purposes of this· Act, the term: 

(1) "Act in furtherance of the right of free speech" means: 

(A) Any written or oral statement made: 

(i) In connection with an issue under consideration or review by a 

legislative, executive, or judicial body, or any other official proceeding authorized by 

law; 

(ii) In a place open to the public or a public forum in connection 

with an issue of public interest; or 

1 
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1 (B) Any other conduct in furtherance of the exercise of the constitutional 

2 right to petition the government or the constitutional right of free expression in 

3 connection with an issue of public interest. 

4 (2) "Issue of public interest" means an issue related to health or safety; 

5 environmental, economic or community well-being; the District government; a public · 

6 figure; or a good, product or service iri the market place. The term ''issue. of public· 

7 interest" shall not be construed to include private interests, such as statements directed 

8 primarily toward protecting the speaker's commercial interests rather than toward · 

9 commenting on or sh~ing information about a matter of public significance. 

10 (3) "Claim" includes any civil lawsuit, claim, complaint, cause of action, cross-

11 claim, counterclaim, or other judicial pleading or filing requesting relief. 

12 (4) "Government entity" means the Government of the District of Columbia and 

13 its branches, subdivisions, and departments. 

14 Sec. 3. Special Motion to Dismiss. 

15 (a) A party may file a special motion to dismiss any claim arising [rom an act in 

16 furtherance of the right of free speech within 45 days after service of the claim. 

17 (b) A party filing a special motion to dismiss under this section must make a 

18 prima facie showing that the claim at issue arises from an act in furtherance of the right 

19 of free speech. If the moving party makes such a showing, the responding party may 

20 demonstrate that the claim is likely to succeed on the merits. 

21 (c) Upon the filing of a special motion to dismiss, discovery proceedings on the 

22 claim shall be stayed until notice of entry of an order disposing of the motion, except that 

23 ·the court, fcir good cause shown, may order that specified discovery be conducted. 
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1 (d) The court shall hold an expedited hearing on the special motion to dismiss, 

2 and issue a ruling as soon as practicable after the hearing. If the special motion to dismiss 

3 is granted, dismissal shall be with prejudice. 

4 (e) The defendant shall have a right of immediate appeal from a court order 

5 denying a special motion to dismiss in whole or in part. 

6 Sec. 4. Special Motion to Quash. 

7 (a) A person whose personally identifying information is sought, pursuant to a 

8 discovery order, request, or subpoena, in connection with an action arising from an act in 

9 furtherance of the right of free speech may make a special motion to quash the discovery 

10 order, request, or subpoena. 

11 (b) The person bringing a special motion to quash under this section must make a 

12 prima facie showing that the underlying claim arises from an act in furtherance of the 

13 right of free speech. If the person makes such a showing, the claimant in the underlying 

14 action may demonstrate that the underlying claim is likely to succeed on the merits. 

15 Sec. 5. Fees and costs. 

16 (a) The court may award a person who substantially prevails on a motion brought 

17 under sections 3 or 4 of this Act the costs of litigation, including reasonable attorney fees. 

18 (b) If the court finds that a motion brought under sections 3 or 4 of this Act is 

19 frivolous or is solely intended to cause unnecessary delay, the court may award 

20 reasonable attorney fees and costs to the responding party. 

21 Sec. 6. Exemptions. 

22 (a) This Act shall not apply to claims brought solely on behalf of the public or 

23 solely to enforce an important right affecting the public interest. 

3 
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1 (b) This Act shall not apply to claims brought against a person primarily engaged 

2 in the business of selling or leasing goods or services, if the statement or conduct from . 

3 ·which the claim arises is a representation of fact made for the purpose o(promoting, . . . 
. . . . 

4 securing, or completing sales or leases of, or commercial transactions in; theperson;s 

5 goods or services, and the intended audience is an actual qr potential buyer or customer. 

6 Sec. 7: Fiscal impact statement. 

7 The Council adopts the fiscal impact statement in the committee report as the 

'-
8 fiscal impact statement required by section 602(c)(3) of the District of Columbia Home 

9 Rule Act, approved Dece.mber 24, 1973 (87 Stat. 813; D.C. Official Code§ 1-

10 206.02(c)(3)): 

11 Sec. 8. Effective date. 

12 This act shall take effect following approval by the Mayor (or in the event ~.fveto 

13 by the Mayor, action by the Council to override the veto), a 30-day period of 

14 Congressional review as provided in section 602( c)( 1) of the District of Columbia Home 

15 Rule Act, approved December 24, 1973 (87 Stat. 813; D.C. Official Code§ 1-

16 206.02( c )(I)), and publication in the District of Columbia Register. 

4 
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The ACLU of the Nation's Capital appreciates this opportunity to testify on 
Bill18-893. We support the purpose and the general approach of this bill, but we 
believe it requires some significant polishing in order to achieve its commendable 
goals. 

Background 

In a seminal study about twenty years ago, two professors at the University 
of Denver identified a widespread pattern of abusive lawsuits filed by one side of a 
political or public policy dispute-usually the side with deeper pockets and ready 
access to counsel-to punish or prevent the expression of opposing points of view. 
They dubbed these "Strategic Lawsuits Against Public Participation," or 
"SLAPPs." See George W. Pring and Penelope Canan, SLAPPS: GETTING SUED 
FOR SPEAKING OUT (Temple University Press 1996). They pinpointed several 
criteria that identify a SLAPP: 

- The actions complained of "involve communicating with government 
officials, bodies, or the electorate, or encouraging others to do so." Jd. at 150. 

- The defendants are "involved in speaking out for or against some issue 
under consideration by some level of government or the voters." Jd. 



- The legal claims filed against the speakers tend to fall into predictable . 
categories such as defamation, interference with prospe9tive economic advantage, 
invasion of privacy, and conspiracy: !d. at 150-51. 

-The lawsuit often names "John or Jane Doe defendants." !d. at 151. 
"We have found whole communities chilled by the inclusion of Does, fearing 
'they will add my name to the suit."' !d. · 

The authors "conservatively estimate[ d) that ... tens of thousands of . 
Americans have been SLAPPed, and still more have been muted or silenced by the 
threat." !d. at xi. Finding that "the legal system is not effective in controlling 
SLAPPs," id., they proposed the adoption of anti-SLAPP statutes to address the 
problem. !d. at 201. 

. Responding to the continuing use of SLAPPs by those seeking to silence 
opposition to their activities, twenty-six states and the Territory of Guam have 
now enacted anti-SLAPP statutes. 1 

The ACLU of the Nation's Capital has been directly involved, as counsel 
for defendants, in two SLAPPs involving DistriCt of Columbia residents. 

'· 

In the first case, a developer that had been frustrated by its inability 
promptly to obtain a building permit sued a community organization (Southeast 
Citizens for Smart Development) and two Capitol Hill activists (Wilbert Hill and 
Ellen Opper-Weiner) who had opposed its efforts. The lawsuit claimed that the 
defendants had violated the developer's rights when they ''conducted meetings, 
prepared petition drives, wrote letters and made calls and visits to government 
officials, organized protests, organized the preparation and distribution of ... 
signs, and gave statements and interviews to various media," and when they 
created a web site that urgedpeople to "call, write or e-mail the mayor" to ask him 
to stop the project. The defendants' activities exemplified the kind of grassroots 
activism that should be hailed in a democracy, and the lawsuit was a classic 
SLAPP. The case was eventually dismissed, and the dismissal affirmed on 
appeal. 2 But the litigation took several years, and during all that time the 
defendants and their neighbors were worried about whether they might face 
liability. Because the ACLU represented the citizens and their organization at no 
charge, they were not financially harmed. But had they been required to retain 
paid counsel, the cost would have been substantial, and intimidating. 

1 Links to these statutes can be found at http://www.casp.net/inenstate.html. 

2 Father Flanagan's Boys Home v. District of Columbia, eta!., Civil Action No. 01-1732 
(D.D.C.), ajf'd, 2003 WL 1907987 (No. 02-7157, D.C. Cir. 2003). 
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In the second case we represented Dorothy Brizill, who needs no 
introduction to this Committee. She was sued in Guam for defamation, invasion 
of privacy, and "interference with prospective business advantage," based on 
statements she made in a radio interview broadcast there about the activities of the 
gambling entrepreneur who backed the proposed 2004 initiative to legalize slot 
machines in the District of Columbia. This lawsuit was also a classic SLAPP, 
filed against her in the midst of the same entrepreneur's efforts to legalize slot 
machines on Guam, in an effort to silence her. And to intimidate his opponents, 
twenty "John Does" were also named as defendants. With the help of Guam's 
strong anti-SLAPP statute, the case was dismissed, and the dismissal was affirmed 
by the Supreme Court of Guam. 3 But once again, the litigation lasted more than 
two years, and had Ms. Brizill been required to retain paid counsel to defend 
herself, it would have cost her hundreds of thousands of dollars. 

As professors Pring and Canan demonstrated, a SLAPP plaintiffs real goal 
is not to win the lawsuit but to punish his opponents and intimidate them and 
others into silence. Litigation itself is the plaintiff's weapon of choice; a long and 
costly lawsuit is a victory for the plaintiff even if it ends in a formal victory for the 
defendant. That is why anti-SLAPP legislation is needed: to enable a defendant to 
bring a SLAPP to an end quickly and economically. 

BilllS-893 

Bill 18-893 would help end SLAPPs quickly and economically by making 
available to the defendant a "special motion to dismiss" that has four noteworthy 
features: 

o The motion must be heard and decided expeditiously. 
o Discovery is generally stayed while the motion is pending. 
o If the motion is denied the defendant can take an immediate appeal. 
o Most important, the motion is to be granted if the defendant shows that 

he or she was engaged in protected speech or activity, unless the plaintiff 
can show that he or she is nevertheless likely to succeed on the merits. 

Speaking generally, this is sensible path to the desired goal, and speaking 
generally, the ACLU endorses it. If a lawsuit looks like a SLAPP, swims like a 
SLAPP, and quacks like a SLAPP, then it probably is a SLAPP, and it is fair and 
reasonable to put the burden on the plaintiff to show that it isn't a SLAPP. 

We do, nevertheless, have a number of suggestions for improvement, 
including a substantive change in the definition of the conduct that is to be 
protected by the proposed law. 

3 Guam Greyhound, Inc. v. Brizil/, 2008 Guam 13, 2008 WL 4206682. 
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·Section 2(1). The bill begins by defining the term "Act in furtherance of 
_.-the right of free speech," which is used to signify the conduct that can b~ protected 

by a special motion to dismiss. In our view, it would be better to use a different 
term, because the "right of free speech" is already a term in very common use, 
with a broader meaning than the meaning given in this bill, and it will be 
impossible, or nearly so, for litigants, lawyers and even judges (and especially the 
news media) to avoid confusion between the common meaning of the "right of 
free speech" and .the special, narrower meaning given to it in this bi~L It would be 
akin to defining the term "fruit" to mean "a curved yellow edible food with a 
thick, easily~peeled skin." This specially"defined term deserves a special name 
that will not require a struggle to use correctly. We suggest "Act in furtherance of 
the right of advocacy on issues of public interest." 

Section 2(1)(A). Because there is no conjunction at the end of section 
· 2( I )(A)(i), the bill is ambiguous as to whether sections 2( 1 )(A)(i) and (ii) are 

conjunctive or disjunctive. That is, .in order to be covered, must a statement be 
made "In connection with an ... official proceeding" and "In a place open to the 
public or a public forum in connection with an issue of public interest," or is a 
statement covered if it is made either "In connection with an ... official 
proceeding," or "In a place open. to the public or a public forum in connection with 
an issue of public interest"? 

We urge the insertion of the word "or" at the end of section 2(l)(A)(i) to 
make it clear that statements are covered in either case. A statement made "In 
connection with an issue under consideration or review by a legislative, executive, 
or judicial body, or any other official proceeding authorized by law" certain,ly 
deserves anti-SLAPP protection whether it is made in a public place or in a private 
place. For example, a statement made to a group gathered by invitation iii a 
person's living room, or made to a Councilmember during a non-public meeting, 
should be protected. Likewise, a statement made "In a place open to the public or 
a public forum in connection with an issut< of public interest" deserves anti
SLAPP protection whether of not it is also connected to an "official proceeding." 
For example, statements by residents addressing a "Stop the Slaughterhouse" rally 
should be protected even if no official proceeding regarding the construction of a 
slaughterhouse has yet begun. 4 

4 It appears that these definitions, ~long with much ofBilllS-893, were modeled on the 
Citizen Participation Act of2009, H:R. 4364 (lllth Cong., 1st Sess.), introduced by Rep. 
Steve Cohen of Tennessee (available at http://thomas.loc.gov/cgi-bin/query/z?c i 11: 

· H.R.4364.IH:). In that bill it is clear that speech or activity that falls wider any one of 
these definitions is covered. 
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Section 2(1)(B). Section 2(1 )(B) expands the definition of protected 
activity to include "any other conduct in furtherance of the exercise of the 
constitutional right to petition the government or the constitutional right of free 
expression in connection with an issue of public interest." We fully agree with the 
intent of this provision, but we think it fails as a definition because it is backwards
it requires a court first to determine whether given conduct is protected by the 
Constitution before it can determine whether that conduct is covered by the Anti
SLAPP Act. But if the conduct is protected by the Constitution, then there is no 
need for the court to determine whether it is covered by the Anti-SLAPP Act: a 
claim arising from that conduct must be dismissed because the conduct is 
protected by the Constitution. And yet the task of determining whether given 
conduct is protected by the Constitution is often quite difficult. and can require 
exactly the kinds oflengthy, expensive legal proceedings (including discovery) 
that the bill is intended to avoid. 

This very problem arose in the Brizill case, where the Guam anti-SLAPP 
statute protected "acts in furtherance of the Constitutional rights to petition," and 
Mr. Baldwin argued that the statute therefore provided no broader protection for 
speech than the Constitution itself provided. See 2008 Guam 13 ~ 28. He argued, 
for example, that Ms. Brizill's speech was not protected by the statute because it 
was defamatory, and defamation is not protected by the Constitution. As a result, 
the defendant had to litigate the constitutional law of defamation on the way to 
litigating the SLAPP issues. This should not be necessary, as the purpose of an 
anti-SLAPP law is to provide broader protection than existing law already 
provides. Bill 18-893 should be amended to avoid creating the same problem 
here.5 

We therefore suggest amending Section 2(1)(B) to say: "Any other 
expression or expressive conduct that involves petitioning the government or 
communicating views to members of the public in connection with an issue of 
public interest." 

Section 2(4). Section 2(4) defines the term "government entity." But that 
term is never used in the bill. It should therefore be deleted.6 

5 The Supreme Court of Guam ultimately rejected the argument that "Constitutional 
rights" meant "constitutionally protected rights," see id. at~ 32, but that was hardly a 
foregone conclusion, and the D.C. Court of Appeals might not reach the same conclusion 
under Section 2(1)(B). 

6 The same term is defined in H.R. 4364, but it is then used in a section providing that 
"A government entity may not recover fees pursuant to this section." 
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0 Section 3(b). We agree with what we understand to be the intent of this 

provision, setting out the standards for a special motion to dismiss. But the text of 
this section fails to accomplish its purpose because it never actually spells out 
what a court is supposed to do. We suggest revising Section 3(b) as follows: 

(b) If a party filing a special motion to dismiss under this 
section makes a prima facie showing that the claim at issue arises 
from an act in furtherance of the right of advocacy on issues of 
public interest, then the motion shall be granted unless the 
responding party demonstrates that the claim is likely to succeed 
on the merits, in which case the motion shall be denied. 

Section 3(c). We agree that discovery should be stayed on a claim as to 
which a special motion to dismiss has been filed. ·This is an important protection, 
for discovery is often bilrdensome and expensive. Because expression on issues of 
public interest deserves special protection, a plaintiff who brings a claim based on 
a defendant's expression on an issue of public interest ought to be required to . 
show a likelihood of success on that claim without the need for discovery. 

A case may exist in which a plaintiff could prevail on such a claim after 
discovery but cannot show a likelihood of success without discovery, but in our 
view the. dismissal of such a hypothetical case is a small price to pay for the public 
interest that will be served by preventing the all-but-automatic discovery that 
otherwise' occurs in civil litigation ·over the sorts of claims that are asserted in 
SLAPPs. 

As an exception to the usual stay of discovery, Section 3(c) permits a court 
to allow "specified discovery" after the filing of a special motion to dismiss "for 
good cause shown." We agree that a provision allowing some discovery ought to 
be included for the exceptional case. But while the "good cause" standard has the 
advantage of being flexible, it has the disadvantage of being completely subjective, 
so that a judge who simply feels that it's unfair to dismiss a claim without 
discovery can, in effect, set the Anti-SLAPP Act aside and allow a case to proceed 
in the usual way. In our view, it would be better if the statute spelled out more 
precisely the circumstances under which discovery might be allowed, and also 
included a provision allowing the court to assure that such discovery would not be 
burdensome to the defendant. For example:" ... except that the court may order 
that specified discovery-be conducted when it appears likely that targeted 
discovery will enable the plaintiff to defeat the motion and that the discovery will 
not be unduly burdensome. Such an order may be conditioned upon the plaintiff 
paying any expenses incurred by the defendant in responding to such discovery." 
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Finally, we note that this section provides that discovery shall be stayed 
"until notice of entry of an order disposing of the motion." That language tracks 
H.R. 4364, but "notice of entry" of court orders is not part of D.C. Superior Court 
procedure. We suggest that the bill be amended to provide that " ... discovery 
proceedings on the claim shall be stayed until the motion has been disposed of, 
including any appeal taken under section 3(e), ... " 

Sections 3(d) and (e). We agree that a special motion to dismiss should be 
expedited and that its denial should be subject to an interlocutory appeal. The 
Committee may wish to consider whether the Court of Appeals should also be 
directed to expedite its consideration of such an appeal. The D.C. Court of 
Appeals often takes years to rule on appeals. 

Section 4. Section 4 is focused on the fact that SLAPPs frequently include 
unspecified individuals (John and Jane Does) as defendants. As observed by 
professors Pring and Canan, this is one of the tactics employed by SLAPP 
plaintiffs to intimidate large numbers of people, who fear that they may become 
named defendants if they continue to speak out on the relevant public issue. 

There can be very legitimate purposes for naming John and Jane Does as 
defendants in civil litigation. The ACLU sometimes names John and Jane Does as 
defendants when it does not yet know their true identities-for example, when 
unknown police officers are alleged to have acted unlawfully.7 It is therefore 
necessary to balance the right of a plaintiff to proceed against an as-yet
unidentified person who has violated his rights, and to use the court system to 
discover that person's identity, against the right of an individual not to be made a 
defendant in an abusive SLAPP that was filed for the purpose of retaliating 
against, or chilling, legitimate civic activity. 

We believe that Section 4 strikes an appropriate balance by making 
available to a John or Jane Doe a "special motion to quash," protecting his or her 
identity from disclosure if he or she was acting in a manner that is protected by the 
Anti-SLAPP Act, and if the plaintiff cannot make the same showing of likely 
success on the merits that is required to defeat a special motion to dismiss. 

Like Section 3(b), however, Section 4(b) never actually spells out what a 
court is supposed to do. We therefore suggest revising Section 4(b) in the same 
manner we suggested r~vising Section 3(b ): 

7 See, e.g., YoungBey v. District of Columbia, et al., No. 09-cv-596 (D.D.C.) (suing the 
District of Columbia, five named MPD officers, and 27 "John Doe" officers in 
connection with an unlawful pre-dawn SWAT raid of a District resident's home). 
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(b) If a person bringing a special motion to quash under 
this section makes a prima facie showing that the underlying 
claim arises from an act in furtherance .of the right of advocacy on 
issues of public interest, then the motion shall be granted unless 
the party seeking his or her personally identifying information 
demonstrates that the underlying claim is likely to succeed on the 
merits, in which case the motion shall be denied. 

Section 6(a). Section 6(a) provides that "This Act shall not apply to claims 
brought solely on behalf of the public or solely to enforce an importlmtright 
affecting the public interest." This language is vague and tremendously broad. 
Almost any plaintiff can and will assert that he is bringing his claims "to enforce 
an important right affecting the public interest," and neither this bill nor any other 
source we know gives a court any guidance regarding what "an important right 
affecting the public interest" might be. The plaintiffs in the two SLAPP suits 
described above, in which the ACLU of the Nation's Capital represented the 
defendants, vigorously argued that they were seeking to enforce an important right 
affecting the public interest: the developer argued that it was seeking to provide 
housing for disadvantaged youth; the gambling entrepreneur argued that h~ was 
seeking to prevent vicious lies from affecting the result of an election. 

Thus, this provision will almost certainly add an entire additional phase to 
the litigation of every SLAPP suit, with the plaintiff arguing that the anti-SLAPP 
statute does not even apply to his case because he is acting in the public interest. 
To the extent that courts accept such arguments, this provision is a poison pill with 
the potential to turn the anti-SLAPP statute into a virtually dead letter. At a 
minimum, it will subject the rights of SLAPP defendants to the subjective 
opinions of more than 75 different Superior Court judges regarding what is or is 
not "an important right affecting the public interest." 

Moreover, we think the exclusion created by Section 6(a) is constitutionally 
problematic because it incorporates a viewpoint-based judgment about what is or 
is not in the public interest-after all, what is in the public interest necessarily 
depends upon one's viewpoint. 

-Assume, for example, that D.C. Right To Life (RTL) makes 
public statements that having an abortion causes breast cancer. Assume Planned 
Pare.nthood sues RTL, alleging that those statements impede its work and cause 
psychological harm to its members. RTL files a special motion to dismiss under 
the Anti-SLAPP Act, showing that it was communicating views to members of the 
public in connection with an issue of public interest. But Planned Parenthood 
responds that its lawsuit is not subject to the Anti-SLAPP Act because It was 
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"brought ... solely to enforce an important right affecting the public interest," to 
wit, the right to reproductive choice. 

-Now assume that Planned Parenthood makes public statements 
that having an abortion under medical supervision is virtually risk-free. RTL sues 
Planned Parenthood, alleging that those statements impede its work and cause 
psychological harm to its members. Planned Parenthood files a special motion to 
dismiss under the Anti-SLAPP Act, showing that it was communicating views to 
members of the public in connection with an issue of public interest. But RTL 
responds that its lawsuit is not subject to the Anti-SLAPP Act because it was 
"brought ... solely to enforce an important right affecting the public interest," to 
wit, the right to life. 

Are both lawsuits exempt from the Anti-SLAPP Act? Neither? One but 
not the other? We fear that the result is likely to depend on the viewpoint of the 
judge regarding which asserted right is "an important right affecting the public 
interest." But the First Amendment requires the government to provide 
evenhanded treatment to speech on all sides of public issues. We see no good 
reason for the inclusion of Section 6(a), and many pitfalls. Accordingly, we urge 
that it be deleted.8 

Thank you for your consideration of our comments. 

8 Section 10 ofH.R. 4364, on which Section 6(a) ofBill18-893 is modeled, begins with 
the catchline "Public Enforcement." It therefore appears that Section 10 was intended to 
exempt only enforcement actions brought by the government. 

Even if that is true, we see no good reason to exempt the government, as a litigant, 
from a statute intended to protect the rights of citizens to speak freely on issues of public 
interest. To the contrary, the government should be held to the strictest standards when it 
comes to respecting those rights. See, e.g., White v. Lee, 227 F.3d 1214 (9th Cir. 2000) 
(holding that the advocacy activities of neighbors who opposed the conversion of a motel 
into a multi-family housing unit for homeless persons were protected by the First 
Amendment, and that an intrusive eight-month investigation into their activities and 
beliefs by the regional Fair Housing and Equal Opportunity Office violated their First 
Amendment rights). 

We therefore urge the complete deletion of Section 6(a), as noted above. However, if 
the Committee does not delete Section 6(a) entirely, its coverage should be limited to 
lawsuits brought by the government. 
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Office oftbe Attorney General · · ' ,. · ' · 

A TTORNEl' GENERAL 

September 17, 20 I 0 

The Honorable Phil Mendelson 
Chairperson 

* * * 

Committee on Public Safety & the Judiciary 
Council of the District of Columbia 
1350 Pennsylvania Avenue, N.W., Ste. 402 
Washington, D.C. 20004 · 

Re: Bill 18-893, the "Anti-SLAPP Act of 20 I 0" 

Dear Chairperson Mendelson: 

I have not yet had the opportunity to study in depth Bill 18-893; the "Anti-SLAPP Act of 20 I 0" 
("bill"), which will be the subject of a hearing before your committee today, but I do want to 
register a preliminary concern about the legislation. 

To the extent that sections 3 (special motion to.dismiss) and 4 (special motion to quash) ofthc 
bill would impact SLAPPs filed in the Superior Court of the District of Columbia, the legislation 
may run afoul of section 602(a)( 4) of the District of Columbia Home Rule Act, approved 
December 24, 1973, Pub. L. 93-198, 87 Stat. 813 (D.C. Oflicial Code§) -206.02(a)(4) (2006 
Repl,)), which prohibits the Council from enacting any act ''with respect to any provision of 
Title II [ofthe D.C. Code]." In particular, D.C. Oflicial Code§ 11-946 (2001) provides, for 
example, that the Superior Court "shall conduct its business according to the Federal Rules of 
Civil Procedure ... unless it prescribes or adopts rules which modify those Rules [subject to the 
approval of the Court of Appeals]:" As you know, the Superior Court subsequently adopted 
rules of procedure for civil actions, including Rules 12(c) (Motion for judgment on the 
pleadings), 26-37 (Depositions and Discovery), and 56 (Summary judgment), which appear to 

·afford the parties to civil actions rights and opportunities that sections 3 and 4 of the bill can be 
construed to abrogate." Thus, the bill may conflict with the Superior Court's rules of civil 
procedure and, consequently, violate section 602(a)(4) of the Home Rule Act insofar as that 
·section preserves the D.C. Courts' authority to adopt rules of procedure free from interference by 
the Council. Accordingly, I suggest that- if you have not already done so- you solicit 
comments concerning the legislation from the D.C. Courts. 

Sincerely, 

lfdk~1[ii~ 
Peter J. Nickles ' a. 
Attorney General for the District of Columbia 

cc: Vincent Gray, Chairman, Council of the District of Columbia 
Yvette Alexander, Council of the District of Columbia 



Natwar M. Gandhi 
Chief Financial Officer 

Government of the District of Columbia 
Office of the Chief Financial Officer 

* * * 

MEMORANDUM 

TO: 

FROM: 

DATE: 

SUBJECT: 

REFERENCE: 

Conclusion 

The Honorable Vincent C. Gray 
Chairman, Council of the District of Columbia 

Natwar M. Gan 

November 16, 2010 

Fiscal Impact Statement- "Anti-SLAPP Act of 2010" 

Bill Number 18-893, Draft Committee Print Shared with the OCFO on 
November 15, 2010 

Funds are sufficient in the FY 2011 through FY 2014 budget and financial plan to implement the 
provisions of the proposed legislation. 

Background 

The proposed legislation would provide a special motion for the quick dismissal of claims "arising 
from an act in furtherance of the right of advocacy on issues of public interest,"l which are 
commonly referred to as strategic lawsuits against public participation (SLAPPs). SLAPPs are 
generally defined as retaliatory lawsuits intended to silence, intimidate, or punish those who have 
used public forums to speak, petition, or otherwise move for government action on an issue. Often 
the goal of SLAPPs is not to win, but rather to engage the defendant in a costly and long legal battle. 
This legislation would provide a way to end SLAPPs quickly and economically by allowing for this 
special motion and requiring the court to hold an expedited hearing on it. 

In addition, the proposed legislation would provide a 'special motion to quash attempts arising from 
SLAPPs to seek personally identifying information, and would allow the courts to award the costs of 
litigation to the successful party on a special motion. 

1 Defined in the proposed legislation as (A) Any written or oral statement made: (i) In connection with an 
issue under consideration or review by a legislative, executive, or judicial body, or any other official 
proceeding authorized by law; (ii) In a place open to the public or a public forum in connection with an issue 
of public interest; or (B) Any other expression or expressive conduct that involves petitioning the 
government or communicating views to members of the public in connection with an issue of public interest. 

1350 Pennsylvania Avenue, NW, Suite 203, Washington, DC 20004 (202)727-2476 
www.cfo.dc.gov 



The Honorable .Vincent C. Gray 
FIS: 818-893 "Anti-SLAPP Act of 2010," Draft Committee Print Shared with the OCFO on November 15, 2010 

Lastly, the proposed legislation would exempt certain claims from the special motions. 

Financial Plan Impact 

Funds are sufficient in the FY 2011 through FY 2014 budget and financial plan to implement the 
provisions of the proposed legislation. Enactment of the proposed legislation would not have an 
impact on the District's budget and financial plan as it involves private parties and not the District 
government (the Courts are federally-funded). If effective, the proposed legislation could have a 
beneficial impact on current and potential SLAPP defendants. 
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COMMITIEE PRINT 

Committee on Public Safety & the Judiciary 

November 18, 2010 

A BILL 

18-893 

1N THE COUNCIL OF THE DISTRICT OF COLUMBIA 

2 

3 

4 

5 

6 

7 

8 

9 

To provide a special motion for the quick and efficient dismissal of strategic lawsuits against 10 

public participation, to stay proceedings until the motion is considered, to provide a 11 

motion to quash attempts to seek personally identifying information; and to award the 12 

costs of litigation to the successful party on a special motion. 13 

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this 14 

act may be cited as the "Anti-SLAPP Act of2010". 15 

Sec. 2. Definitions. 16 

For the purposes of this act, the term: 17 

(1) "Act in furtherance of the right of advocacy on issues of public interest" means: 18 

(A) Any written or oral statement made: 19 

(i) In connection with an issue under consideration or review by a 20 

legislative, executive, or judicial body, or any other official proceeding authorized by law; or 21 

(ii) In a place open to the public or a public forum in connection with an 22 

issue of public interest. 23 



(B) Any other expression or expressive conduct that involves petitioning the 

government or communicating views to members of the public in connection with an issue of 2 

public interest. 3 

(2) "Issue of public interest" means an issue related to health or safety; environmental, 4 

economic, or community well-being; the District government; a public figure; or a good, product, · 5 

or service in the market place. The term "issue of public interest" shall not be construed to . 6 

include private interests, such as statements directed primarily toward protecting the speaker's 7 

commercial interests rather than toward commenting on or sharing information about a matter of 8 

public significance. 9 

(3) "Claim" includes any civil lawsuit, claim, complaint, cause of action, cross-claim, 10 

counterclaim, or other judicial pleading or filing requesting r~lief. II 

Sec. 3. Special Motion to Dismiss. 12 

(a) A party may file a special motion to dismiss any claim arising from an act in 13 

furtherance ofthe right of advocacy on issues of public interest within 45 days after service of the 14 

claim. 15 

(b) If a party filing a special motion to dismiss under this section makes a prima facie · 16 

showing that the claim at issue arises from an act in furtherance of the right of advocacy on 17 

issues of public interest, then the motion shall be granted unless the responding party IS 

demonstrates that the Claim is likely to succeed on the merits, in which case the motion shall be 19 

denied. 20 

" 
( c )(1) Except as provided in paragraph (2), upon the filing of a special motion to dismiss, 21 

discovery proceedings on the claim shall be stayed until the motion has been disposed of. 22 

2 



(2) When it appears likely that targeted discovery will enable the plaintiff to 

defeat the motion and that the discovery will not be unduly burdensome, the court may order that 2 

specialized discovery be conducted. Such an order may be conditioned upon the plaintiff paying 3 

any expenses incurred by the defendant in responding to such discovery. 4 

(d) The court shall hold an expedited hearing on the special motion to dismiss, and issue 5 

a ruling as soon as practicable after the hearing. If the special motion to dismiss is granted, 6 

dismissal shall be with prejudice. 7 

Sec. 4. Special Motion to Quash. 8 

(a) A person whose personally identifying information is sought, pursuant to a discovery 9 

order, request, or subpoena, in connection with a claim arising from an act in furtherance of the 10 

right of advocacy on issues of public interest may make a special motion to quash the discovery 11 

order, request, or subpoena. 12 

(b) If a person bringing a special motion to quash under this section makes a prima facie 13 

showing that the underlying claim arises from an act in furtherance of the right of advocacy on 14 

issues of public interest, then the motion shall be granted unless the party seeking his or her 15 

personally identifying information demonstrates that the underlying claim is likely to succeed on 16 

the merits, in which case the motion shall be denied. 17 

Sec. 5. Fees and costs. 18 

(a) The court may award a person who substantially prevails on a motion brought under 19 

sections 3 or 4 of this Act the costs of litigation, including reasonable attorney fees. 20 

3 



--

(b) If the court finds that a motion brought under sections 3 or 4 of this Act is frivolous 

or is solely intended to cause unnecessary delay, the court may award reasonable attorney fees 2 

and costs to the responding party. 3 

Sec. 6. Exemptions. 4 

This Act shall not apply to claims brought against a person primarily engaged in the 5 

business of selling or leasing goods or services, if the statement or conduct from which the claim 6 

arises is a representation of fact made for the purpose of promoting, securing, or completing sales 7 

or leases of, or commercial transactions in, the person's goods or services, and the intended 8 

a!ldience is an actual or potential buyer or customer. 9 

Sec. 7. Fi~cal impact statement. 10 

The Council adopts the attached fiscal impact statement as the fiscal impact statement II 

required by section 602(c)(3) ofthe District of Columbia Home Rule Act, approved December. 12 

24, 1973 (87 Stat. 813; D.C. Official Code§ 1-206.02(c)(3)). 13 

I 

Sec. 8. Effective date. 14 

This act shall take effect following approval by the Mayor (or in the event of veto by the 15 

Mayor, action by the Council to override 'the veto), a 30-day period of Congressional review as 16 

provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December 17 

24, 1973 (87 Stat. 813; D.C. Official Code§ l-206.02(c)(l)), and publication in the District of 18 

Columbia Register. 19 
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Michael E. Mann · 1,440 like this
October 23 at 1:27pm · 

A few followup comments regarding the NRO/CEI lawsuit.
1. There is a larger context for this latest development, namely the onslaught of dishonest
and libelous attacks that climate scientists have endured for years by dishonest front groups
seeking to discredit the case for concern over climate change. Its why I wrote my book "The
Hockey Stick and the Climate Wars" (www.amazon.com/The-‐‑Hockey-‐‑Stick-‐‑Climate-‐‑
Wars/dp/023115254X/) about my experiences as a public figure in the climate change
debate, and its why I filed this suit.
2. Now would be a great time to help out w/ the larger battle by assisting climate scientists
in their efforts to fight back against the attacks. Please consider contributing to the Climate
Science Legal Defense Fund (CSLDF):
http://climatesciencedefensefund.org/

Like · Comment · Share

37 people like this.

Caroline Barnard This isn't working for donations from outside the US -‐‑ insists on a US zip code if
country is US, but there isn't a country field (where you can change it to something, um, civilised... 

 )
October 23 at 1:58pm · Like · 5

Eileen Kinley It seems to me that this really is more of a preventive measure to prevent further
abuses. The damage has already been done by those who made the original attacks; the pseudo-‐‑
skeptics trot out the claims long after they have been debunked. Of course by trying to correct the
misrepresentation (in comment threads for example), the pseudo-‐‑skeptics are given an opportunity to
spread yet more false information ...
October 23 at 2:00pm · Like · 1

Bob Warneke A big THANKS, Mike!
October 23 at 2:03pm · Like · 2

Bob Warneke I just donated.
October 23 at 2:06pm · Like · 4

Michael E. Mann thanks Bob  Really appreciate it!
October 23 at 2:07pm · Like · 1

Greg Hennessy Does admitting you are a public figure lessen the odds of your winning?
October 23 at 2:11pm · Like

Bob Turner Defence fund site only works for USA and Canada
October 23 at 2:11pm · Like · 4

John Weiss You know, I've been meaning to suggest just such a fund. Excuse me, I need to donate
some cash. And share a link.
October 23 at 2:13pm · Like · 2

Caroline Barnard @Bob Turner, same problem, emailed them.
October 23 at 2:15pm · Like · 1

Andrew B Watkins I'd like to donate from Australia if possible.
October 23 at 2:48pm via mobile · Like · 3

Julian Warmington This New Zealander in South Korea would be honoured to contribute if at all
possible.
October 23 at 3:29pm · Like · 1

James Galasyn Posted: http://www.desdemonadespair.net/2012/10/climate-‐‑scientist-‐‑michael-‐‑
mann-‐‑files.html
October 23 at 3:37pm · Like · 1

Albert Stiegman Done Mike, good luck.
October 23 at 4:16pm · Like

Bryan Pfaffenberger It's tough to win a defamation lawsuit in the U.S., due to our First Amendment,
but it's possible -‐‑-‐‑ especially when it is possible to prove (1) that the allegations were clearly false
and (2) their intent was clearly malicious. I think you have a good chance of prevailing in court!
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October 23 at 5:31pm · Like · 4

Michael E. Mann The complaint itself is available here: http://legaltimes.typepad.com/files/michael-‐‑
mann-‐‑complaint.pdf
October 23 at 7:29pm · Like · 3

Bryan Pfaffenberger The complaint tells the story simply, plainly, and powerfully.
October 24 at 8:09pm · Like · 1

Write a comment...
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Michael E. Mann · 1,440 like this
May 16 at 6:19pm · 

'Being called a “mad man” by Joe Bast/Heartland is like being called overexposed by Kim
Kardashian'

Heartland CEO Joe Bast Calls Bill McKibben and

Michael Mann ʻ‘Madmenʼ’

thinkprogress.org
The Heartland Institute is doubling down on its
widely-‐‑condemned effort to label leading proponents
of climate science as “murderers, tyrants, and
madmen.” CEO Joe Bast has sent a letter to one of the
scholars who “have expressed trepidation about
continuing their long-‐‑time associations with us.”
No...

Like · Comment · Share

26 people like this.

John Samuel Yet another honour. One respects a man for the enemies he has made. It could be
worse, Joe could have liked you.
May 16 at 6:21pm · Like · 3

Michael E. Mann hah-‐‑-‐‑thanks John 
May 16 at 6:22pm · Like

John Samuel It's enough to make me start smoking again. Joe would approve.
May 16 at 6:27pm · Like · 2

Ina Warren Bring it on, Bast! You don't have a leg to stand on.
May 16 at 6:32pm · Like

Peter Mizla corner a wild animal-‐‑ and it becomes vicious. Bast and Heartland are going on the
defensive. Desperation?
May 16 at 6:52pm · Like · 1

Michael E. Mann Indeed, Peter. I predicted we'd see this sort of frantic and desperate behavior. They
will not go quietly...
May 16 at 7:18pm · Like · 1

Peter Mizla Not until the climate completely capsizes Mike-‐‑ and that is not far down the road-‐‑. A
rise of 4ppm over a year ago-‐‑ to over 397-‐‑ not cute.
May 16 at 7:31pm · Like

Michael E. Mann we still have ozone and acid rain deniers, but we're not listening to them. Lets hope
that becomes true soon w.r.t. climate change.
May 16 at 7:54pm · Like · 1

Peter Mizla Mike in time the deniers will be silenced. The public is slowly coming out of their
sleepwalk.
May 16 at 8:04pm · Like

Michael E. Mann I think that's right Peter. Always best to wake sleepwalkers up, for their own safety 

May 16 at 8:06pm · Like

Peter Mizla We would not want them to fall flat on their faces!
May 16 at 8:07pm · Like

Scott Mandia Mike, that was perfect!
May 16 at 8:40pm · Like

Michael E. Mann Thanks Scott-‐‑-‐‑every once in a while I manage to muster up a decent cultural
reference 
May 16 at 9:13pm · Like · 1

Gillian King Oh, dear, you're digging yourself in deeper with overtones of an INdecent cultural
reference! 

Memorable, though! Nice work!
May 17 at 3:20am · Like

Michael E. Mann thanks Gillian, yes I know 
May 17 at 8:09am · Like

1
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Scott Mandia It is like smoker being against irradiating meat because it might be harmful to ingest.
(True story. My jaw dropped after he said that.)
May 17 at 8:32am · Like

Tom Smerling Zing! Nice one, Mike. Sure to go viral (can't beat the keyword "Kardashian"). I
retweeted.
May 17 at 10:20am · Like

Michael E. Mann thanks!
May 17 at 11:47am · Like

Write a comment...
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April 28, 1998

New Evidence Finds This Is Warmest Century in 
600 Years
By WILLIAM K. STEVENS

IT is clear, climatologists say, that the earth's surface has warmed since the start of the 

Industrial Revolution. But is the warmth out of the ordinary? And did people cause it? 

Scientists have been unable to provide a definitive answer to these questions because they do 

not know how much the global climate has varied on its own in the comparatively recent past -- 

say, the last thousand years -- which offers the best basis for comparison with today's climate. 

Temperature records based on thermometer readings go back only about 150 years. 

So investigators are turning to indirect means of measuring past temperatures. These include 

chemical evidence of climatic change contained in tiny marine fossils, corals and ancient ice, 

along with fossilized pollen in lake sediments and annual growth rings in trees. 

Now, in one of the most comprehensive compilations of this proxy evidence, as it is called, 

scientists have reconstructed temperature variations in the Northern Hemisphere since about 

1400. Combining this evidence with thermometer readings and historical records, they have 

concluded that the 20th century has been the warmest century in the last 600 years -- and that 

the warmest years in all of that period were 1990, 1995 and 1997. 

Taking the analysis one step further, they examined the multiple forces that determine the 

earth's temperature. Until the 20th century, they found, a variety of mostly natural factors 

combined to influence the climate. These included changes in solar radiation, volcanic haze that 

reflects sunlight and heat-trapping greenhouse gases, mainly carbon dioxide, in the 

atmosphere. 

But in the 20th century, they found, the greenhouse gases have been the dominant influence. 

Atmospheric concentrations of carbon dioxide have been rising because of the burning of fossil 

fuels like coal, oil and natural gas. 

''Our conclusion was that the warming of the past few decades appears to be closely tied to 

emission of greenhouse gases by humans and not any of the natural factors,'' said Dr. Michael 

E. Mann, a climatologist at the University of Massachusetts at Amherst, the chief author of a 

report on the new study that appears in the current issue of the journal Nature. The other 
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authors are Dr. Raymond S. Bradley, also of Massachusetts, and Dr. Malcolm K. Hughes of the 

University of Arizona at Tucson. Both are paleoclimatologists, who study ancient climates. 

Other kinds of analysis have come to essentially the same conclusions, but the study provides a 

new, independent line of evidence. The question of global warming is a hotly disputed one, of 

course, and this analysis, like all others, is surrounded by considerable uncertainty. Most proxy 

data are inherently imprecise; tree rings, for example, reflect changes in precipitation as well as 

temperature. 

''We do have error bars,'' said Dr. Mann, referring to the scientists' term for margin of error. 

''They are somewhat sizable as one gets farther back in time, and there is reasonable uncertainty 

in any given year. There is quite a bit of work to be done in reducing these uncertainties.'' 

Some experts question whether studies of proxy evidence will ever be good enough to yield 

reliable information on the question of whether the 20th century warming is unusual and 

generated by human activity. 

''They're making progress, and there is a lot of hard work involved, and I hold them in the 

highest regard,'' Dr. Tom Wigley, a climatologist at the National Center for Atmospheric 

Research in Boulder, Colo., said of Dr. Mann and his colleagues. ''But I think there's a limit to 

how far you can ever go.'' As for using proxy data to detect a man-made greenhouse effect, he 

said, ''I don't think we're ever going to get to the point where we're going to be totally 

convincing.'' 

Dr. Wigley is regarded as a leading expert on the issue of detecting the greenhouse signal. 

Other experts pointed to other caveats. One, Dr. Philip Jones of the University of East Anglia in 

England, questioned whether it was valid simply to extend the proxy record by adding the last 

150 years of thermometer measurements to it. He said that would be a bit like juxtaposing 

apples and oranges. The Mann team says it tested the validity of recent proxy data by 

comparing them with the thermometer record. 

Despite the caveats, Dr. Jones said he thought the study would turn out to be quite important. 

Its main value, he said, is that it may place some sort of approximate boundaries on the 

temperature variations of the last six centuries. This in turn, he said, may help determine 

whether other efforts to detect man-made warming were on or close to target. 

One detection method involves the use of computerized models of the atmosphere to predict the 

ways in which the global temperature should vary by geography and altitude if increasing 

greenhouse gases were warming the planet. This pattern is then compared with actual 

observations, and so far the comparison has revealed a reasonable fit. 
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But the Achilles' heel of this approach is that the models' representation of natural climatic 

variability is self-generated and cannot be checked against the climatic system's real, natural 

variability. Studies like that of Dr. Mann and his colleagues might provide such a check. 

It seems from the Mann paper, Dr. Jones said, that the models' internally generated variability 

is ''pretty reasonable'' when compared with the picture emerging from the proxy evidence. 

Graph: ''Warmer Weather, Recently, in Northern Hemisphere'' Researchers used thermometer 

readings and proxy data like tree rings, ice core samples and coral records to trace climate 

patterns over the past 600 years. The annual variations for those years from the average 

temperature for the years from 1902 until 1980 for the Northern Hemisphere are shown in the 

graph. For example, the graph shows that in 1400, the mean temperature was about 0.5 degree 

Fahrenheit cooler than the average annual temperature from 1902-1980. ANNUAL 

TEMPERATURE VARIATIONS -- FROM RECONSTRUCTED PROXY DATA -- 

THERMOMETER MEASUREMENTS (Source: Dr. Michael E. Mann, Dr. Raymond S. Bradley 

and Dr. Malcom K. Hughes) 
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Michael Mann’s False Nobel Claim

October 26, 2012 11:58 A.M. 

By Charles C. W. Cooke

This morning, I called the Nobel Committee in Norway and asked whether 

Michael Mann had won a Nobel Peace Prize. The answer was a pretty emphatic 

“No.” Here is the call (apologies for poor quality of the line — transcript 

provided below):

Cooke: Hello there, do you speak English? 

Nobel Committee: Yes, can I help you? 

Cooke: I’m a writer. I’m wondering if I could ask you about previous winners 

of the Nobel Peace Prize? 

Nobel Committee: Oh, could you speak a little bit louder. It’s difficult for me 

Page 1 of 3Michael Mann's False Nobel Claim - National Review Online

12/14/2012http://www.nationalreview.com/blogs/print/331738



 
 

to hear. 

Cooke: Sorry. I’m trying to look for some information about previous winners 

of the Nobel Peace Prize. 

Nobel Committee: Which one? 

Cooke: I was wondering, has Dr. Michael Mann ever won the Nobel Peace 

Prize? 

Nobel Committee: No, no. He has never won the Nobel prize. 

Cooke: He’s never won it? 

Nobel Committee: No. 

Cooke: Oh, it says on his- 

Nobel Committee: The organization won it. It’s not a personal prize to people 

belonging to an organization. 

Cooke: Okay. So if I were to write that he’d won it, that would be incorrect? 

Nobel Committee: That is incorrect, yes. Is it you that sent me an email today? 

I got an e-mail from our Stockholm office regarding Michael Mann. 

Cooke: Oh. No, I didn’t send you an e-mail. 

Nobel Committee: Oh. So what’s your name? 

Cooke: My name is Charles Cooke. 

Nobel Committee: And you work for? 

Cooke: I write for National Review. 

Nobel Committee: Okay, because I’ve got something from Boston and NY 

Envirionmental Examiner that asked about the same thing. 

Cooke: Oh, okay. Well maybe this is a big question. Okay, but he hasn’t won it. 

That is the answer. 

Nobel Committee: No, he has not won it at all. 

Cooke: Okay. Perfect. Thank you very much. 

Nobel Committee: Thank you. You’re welcome. Bye bye.
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A Student’s Conversation With Michael Mann
on Climate Science and Climate Wars



By ANDREW C. REVKIN

Casey Doyle, a student at Warren Wilson College who writes for the Swannanoa Journal, the publication

of the school’s Environmental Leadership Center, had the opportunity to speak with the climate scientist

Michael Mann when he visited the campus to speak about his book, “The Hockey Stick and the Climate

Wars.”

Here’s their exchange, which counts as a Dot Earth “Book Report” (you are welcome to contribute one

as well, when you find some book, new or old, particularly relevant to the discussions on this blog):

Q.

In your book, you talk about the importance of the general public being able to understand climate

change, and how the hockey stick graph allows for this. When writing your book how did you keep this

accessibility in mind and who were your target readers?

A.

I was hoping that the book would be accessible to a pretty broad range of readers because I really

wanted to use my personal story as sort of this reluctant and accidental public figure in the debate over

climate change, to talk about the bigger issues, the reality of the problem, the threat that it represents, the

need to have a good faith discussion about what to do about it. There are aspects of my story that are

intrinsically a little technical, and I have to get a little into the science and technical issues, and so I do

that briefly in certain places in the book. My hope was that readers who didn’t want to struggle through

those sections could more or less skip them, and the rest of the story still remains intact. My hope is that

it will be accessible to a lay audience, a non-technical audience.

Q.

What did you expect to find when you began your research on climate change?

A.

Well, the work that ultimately led to the so-called Hockey Stick— this reconstruction that demonstrates

recent warming to be unprecedented in a long time frame— arose from an effort that really had nothing to

do with climate change per se. My colleagues and I were using what we call proxy records, like corals

and tree rings, and ice cores to try and extend the climate record back in time so that we could learn

more about natural climate variability. As we began to untangle what these data were telling us, it did lead

us inescapably to a conclusion that did have implications for climate change, but it really wasn’t what we

had set out to try to understand. We were interested in natural climate variations and accidentally found

ourselves once again in the center of the climate change debate because of the implications of our

findings.

Q.

What were some of the biggest surprises you found during your research?

A.

When we tried to reconstruct past climate patterns we learned that there was this interesting relationship

between past very large volcanic eruptions and the timing of some of the large El Nino events in past

centuries. It actually ended up reinforcing a controversial hypothesis that had been put forward more than

two decades ago by a scientist who had argued there was a relationship between tropical volcanic

eruptions and El Nino events. But the instrumental record was so short that he was never able to



convince people that this was a real relationship… so, by extending the record back in time, one surprise

was that we ended up confirming his hypothesis, that there really does appear to be this relationship. And

it’s just not academic because it has implications for one of the big uncertainties about climate change.

One thing that the various climate models don’t yet agree upon is how climate change will influence the

behavior of the El Nino phenomenon. And it turns out that’s really critical if you want to know how regional

weather patterns will be influenced and what will happen with Atlantic hurricanes, which is something that

at least the coastal regions of North Carolina worry about. Then you actually need to be able to say

something about how climate change will influence El Nino, and by studying the past relationship

between El Nino and natural factors like volcanic eruptions we could potentially better inform our

understanding of how the El Nino phenomenon will respond to climate change. That was probably one

surprise, and it turned out having some relevance for certain issues relating to climate change as well.

Q.

In your book, you explain your research began with natural climate variability and you said you believed

this was a more important aspect to climate change than many scientists thought. How did you start with

these ideas and end up where you are today?

A.

My Ph.D. thesis was about natural climate variability. It was specifically about understanding the role of

natural oscillations in the climate system that might explain some recent trends. Our foray into analyzing

proxy data was to give us a longer data set with which we could explore the persistence of these long-

term oscillations. One of my earlier papers showed that in the proxy data was evidence for a 50-70 year

time scale oscillation that ended up getting named the Atlantic Multidecadal Oscillation. It’s the interest in

these natural oscillations and what impact they may have on things like hurricanes that led us to

investigate these proxy data. But as we started to try to piece together the puzzle of what those data

were telling us, they also were telling us about natural variations in temperature in the past and how they

compared to the warming trends of the past century. What our reconstruction of temperatures showed

was that the recent warming was outside the range of the natural variations that we saw, eventually that

we were able to extend back to 1,000 years– that there was no precedent in our entire 1,000 year

reconstruction for the warming of the past century. It was clear at that point, once we put together this

curve depicting that finding, and it became featured in the IPCC summary for policy makers. It got a

name, the Hockey Stick, then it sort of took on a life of its own, and we found ourselves in the middle of

the climate change debate.

Q.

What is the proxy data used in your studies and why is it being challenged?

A.

In science, there is a very important role for legitimate skepticism and scientists in this field have been

debating for decades how reliable different kinds of proxy data are. In fact, just a few months ago I

published a paper in the journal Nature Geoscience that demonstrated one potential flaw in using tree

rings to estimate past volcanic cooling events. So real scientists are engaged in real skepticism,

basically subjecting all findings to appropriate scrutiny and critical analysis, and challenging other

scientists in the field to either disprove what you’ve done or validate it independently. That’s how science

moves forward, that’s what keeps science progressing, is… what I would call a good faith, honest debate

between scientists… To some extent, this good faith debate has been hijacked. This has been true in

climate science, but as I describe in the book, it dates back decades to the debate over tobacco and the

influence of tobacco products on human health. Whenever the findings of science have found

themselves on a collision course with powerful vested interests, unfortunately those interests have seen

the need to try to discredit the science. Then we are no longer talking about a good faith debate, we’re not



talking about honest scientific skepticism, but what I would call contrarianism or denial. It’s a cynical

effort to put forward disingenuous arguments, often to attack the integrity of the scientists themselves to

try to discredit their findings, not because of a belief that the science is wrong but because of the threat

that the science opposes to vested interests.

We saw this with the debate over tobacco products and lung cancer decades ago, where the tobacco

industry did their best to try to discredit the science linking their products with adverse health effects. We

saw this with acid rain and ozone depletion, where industry groups and front groups advocating for

industry special interests, again did their best to try and discredit the science. Unfortunately, we‘ve seen

that in the climate change debate, and it’s not just with our work on Paleoclimate, though I think our work

became a touchstone because it was very simple. You didn’t need to understand the physics of how a

theoretical climate model works to understand the picture that our hockey stick was telling about the

unprecedented nature of climate change; it represented a potent icon and it was attacked.

There were legitimate debates between scientists working in this field about how reliable different kinds of

proxy data are and what are the limits, what are the uncertainties, and then there were the dishonest

attacks against the science. We experienced both; the good faith back and forth with our scientific

colleagues, all of us just interested in figuring out the truth, and we were also subject to attack by those

that saw our findings as a threat to particularly fossil fuel interests who don’t want to see the regulation of

greenhouse gas emissions.

Q.

What do you say to those who accuse you of keeping your research process secretive? Would you

regard this process as your intellectual property?

A.

All of our research is out in the public domain, all of our data. Unfortunately, those looking to smear us

have made false accusations of us not making the data available, which was just a lie… There are

legitimate issues over whether a computer program you have written to implement an algorithm; if you’re

talking about a Microsoft or Apple computer, they would defend to the end their right to keep that. You

can’t get access to Microsoft’s computer code because they consider it their intellectual property.

Scientists for a long time have argued that a code that you write to implement algorithms is your

intellectual property, and the National Science Foundation has stood firmly behind that.

When our critics asked us to turn over our computer code, we understood what they were doing: if it was

the computer code, they didn’t care, because then it would be something else. It would be our personal

emails, and in fact they ended up stealing our personal emails. They weren’t interested in seeing our

computer code or trying to independently implement it. They were looking for something to try to discredit

us, to be able to say ‘oh look how sloppy their computer code is, they’re not good computer

programmers, you shouldn’t trust anything they do.’

We were aware of that and so we didn’t want to go down that slippery slope of saying yes, we’ll turn that

over and then pretty soon you’re turning over personal emails, you’re turning over your private diaries.

We didn’t want to set a precedent that would allow those looking to smear scientists, to go down this

endless road of subjecting scientists to vexatious demands that would basically tie us up — we wouldn’t

have any time to even do research any more. Unfortunately that’s what we’ve seen ever since. We’ve

seen politicians try to subject us to subpoena all of our private emails. Its part of this cynical effort to

discredit scientists, confuse the public, to intimidate scientists.

…But in the end, we even put our computer program out there in the public domain, recognizing that

maybe it was going down a slippery slope, because what were they going to demand next? We knew

there was nothing wrong with it at all, we put it out there, and what we predicted was exactly what we



saw. We didn’t see any discussion, nobody ever even downloaded, as far as I can tell, the code or try to

run it, because they didn’t care about the code, they were just looking for something that they could say,

‘oh look, scientists won’t provide this’, and then once you provide it—’oh well they won’t provide this’, and

then once you provide that, ‘oh well they won’t provide that.’ And pretty soon what do they want? Do they

want you to provide them literally with the dirty laundry from your house? So sadly, scientists have been

subjected… to smear campaigns for decades and it is no different in this field. There are all sorts of lies

that you can read on the Internet about me and many of my climate science colleagues. I think I’ve been

accused of just about everything under the sun, and its part of the life of being a scientist in this field, and

having to deal with efforts to impugn your integrity and discredit you

Q.

How do you feel now that State Attorney General Ken Cuccinelli’s case against you in the Virginia

Supreme Court has been brought to a halt?

A.

On the one hand, we’re glad that the Supreme Court rejected it without merit, in fact they rejected it with

prejudice, meaning that he can’t even try to appeal that decision to the court…. So that’s a good

development, but what saddens me is the fact that he spent millions of dollars of Virginia taxpayer money

and forced the University of Virginia to come up with significant funds themselves, wasted on this witch

hunt, wasted on this personal vendetta, this effort that he was using to try to discredit climate science, to

do the bidding of the fossil fuel interests that fund his campaigns. All of that money could have been spent

on helping Virginians for example, adapt to the impacts that they are already seeing with the Chesapeake

Bay from sea level rise and increased coastal erosion.

There are things that can be done to try to adapt to those changes that are already in the pipeline and that

we are going to have to contend with because there is nothing we can do about them. We are committed

to a certain amount of future climate change even if we curtail our emissions quickly. Wouldn’t it have

been great if Virginians had been able to use those millions of dollars productively to deal with the already

very real impacts of climate change rather than to bury their heads in the sands because this attorney

general wanted to not only discredit us, but send a message to all scientists in Virginia that… if you too

decide to talk about the impacts of climate change then you too can be subject to a subpoena from the

attorney general? It was a very chilling development and I think Virginians recognized that and I think it

was overwhelmingly decried even by newspaper editorial boards that had supported Cuccinelli’s

candidacy, that basically called him out for what was transparently an effort to intimidate scientists.

Q.

I understand that you have received threats due to your reporting on climate data. Who or what is the

threat?

A.

Many climate scientists have received hundreds, and probably now even thousands of threatening

emails… attacking us, or using very nasty language to criticize us… Some emails, letters, and phone

messages that have been left on my office phone contain thinly veiled threats of violence, death threats. I

had an envelope sent to my work address that contained a white powder, obviously it was intended to

make we think I had been exposed to anthrax. The FBI had to send that off to the regional lab to test it,

and it turns out it was just cornmeal, but using the mail to intimidate in that way is a felony… I’m not sure

if they were ever able to track down the person who was responsible, but there are dozens of climate

scientists who had been subjected to threats of violence and death threats…. Anytime that the findings of

science have come into conflict with the interests of certain industries there has been a fairly nasty effort

to try and intimidate the scientists through whatever means possible, and I’ve seen some of the worst



aspects of that myself.

Q.

Do you in any way regret the fame of the hockey stick graph?

A.

I am often asked the question, if I could go to that point in my career, back in the early 90s where I had

made the decision whether to continue on in theoretical physics or to move into this new field of climate

research… would I do it differently? And the answer is that I wouldn’t. I mean even though I became this

reluctant and accidental public figure in the debate over climate change, over time I’ve learned to

embrace the opportunity that has given me to talk to the public about this problem and the threat that it

represents, to inform the public discourse on this issue. Frankly, I can’t imagine anything more important

that I could be doing with my life than trying to educate the public about the reality of this problem, to do

my best to make sure that we make decisions today as far as the environment and in particular carbon

emissions, that will preserve the planet for my daughter — I have a six year old daughter — our children

and our grandchildren. So no, I wouldn’t do it over because I’ve found myself in a position to try to inform

the discussion of what might be the greatest challenge we have ever faced as a civilization, and I

consider that a blessing rather than a curse.
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Hackers steal electronic data from top climate research center 
By Juliet Eilperin 
Washington Post Staff Writer  
Saturday, November 21, 2009 

Hackers broke into the electronic files of one of the 
world's foremost climate research centers this week and 
posted an array of e-mails in which prominent scientists 
engaged in a blunt discussion of global warming 
research and disparaged climate-change skeptics.  

The skeptics have seized upon e-mails stolen from the Climatic Research Unit of the 
University of East Anglia in Britain as evidence that scientific data have been rigged to make 
it appear as if humans are causing global warming. The researchers, however, say the e-mails 
have been taken out of context and merely reflect an honest exchange of ideas.  

University officials confirmed the data 
breach, which involves more than 1,000 e-
mails and 3,000 documents, but said they 
could not say how many of the stolen items 
were authentic.  

"We are aware that information from a server 
in one area of the university has been made 
available on public websites," the statement 
says. "We are extremely concerned that 
personal information about individuals may 
have been compromised. Because of the 
volume of this information we cannot 
currently confirm what proportion of this 
material is genuine."  

Michael E. Mann, who directs the Earth System Science Center at Pennsylvania State 
University, said in a telephone interview from Paris that skeptics are "taking these words 
totally out of context to make something trivial appear nefarious."  

In one e-mail from 1999, the center's director, Phil Jones, alludes to one of Mann's articles in 
the journal Nature and writes, "I've just completed Mike's Nature trick of adding in the real 
temps to each series for the last 20 years (i.e., from 1981 onwards) and from 1961 for Keith's 
to hide the decline."  

Mann said the "trick" Jones referred to was placing a chart of proxy temperature records, 
which ended in 1980, next to a line showing the temperature record collected by instruments 
from that time onward. "It's hardly anything you would call a trick," Mann said, adding that 
both charts were differentiated and clearly marked.  
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But Myron Ebell, director of energy and global warming policy for the Competitive 
Enterprise Institute, said this and other exchanges show researchers have colluded to establish 
the scientific consensus that humans are causing climate change.  

"It is clear that some of the 'world's leading climate scientists,' as they are always described, 
are more dedicated to promoting the alarmist political agenda than in scientific research," 
said Ebell, whose group is funded in part by energy companies. "Some of the e-mails that I 
have read are blatant displays of personal pettiness, unethical conniving, and twisting the 
science to support their political position."  

In one e-mail, Ben Santer, a scientist at Lawrence Livermore National Laboratory, offered to 
beat up skeptic Pat Michaels, a senior fellow at the libertarian Cato Institute, out of sympathy 
for Jones.  

Neither Jones nor Santer could be reached for comment.  
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AR4 Fourth Assessment Report of the Intergovernmental Panel on 

Climate Change in 2007 

CLA Coordinating Lead Author 

COP Conference of the Parties 

COPE   Committee on Publication Ethics 

CRU  Climatic Research Unit 

CRUTEMX  Land air temperature anomalies on a 5° by 5° grid-box basis,    

version X 

DEFRA  UK Government Department for Environment, Food and Rural 

Affairs 

DPA  Data Protection Act 1998 

E&E  Energy and Environment 

EC  European Community 

EIR  Environmental Information Regulations 

ENSO  El Niño-Southern Oscillation 

ENV   University of East Anglia School of Environmental Sciences 

FOI  Freedom of Information 

FoIA  Freedom of Information Act 2000 

GHCN  Global Historical Climatology Network 

GISS    Goddard Institute for Space Studies 

GISTEMP  Goddard Institute for Space Studies Surface Temperature Analysis 

GWPF  Global Warming Policy Foundation 

HadCRUTX   Combined land and marine temperature anomalies on a 5° by 5° 

grid-box basis, version X 

IAC Inter Academy Council 

ICCER  Independent Climate Change E-Mails Review 

ICO  Information Commissioner‘s Office 

ICT  Information Communications Technology 

IDL  Interactive Data Language 

IEC  International Electrotechnical Commission 

IPCC  Intergovernmental Panel on Climate Change 

IPCM  Information Policy and Compliance Manager 

IS  Information Systems 

ISSC  Information Systems Strategy Committee 

IT  Information Technology 

JANET  The United Kingdom‘s Education and Research Network 

JISC  Joint Information Systems Committee 

LA  Lead Authors 

LIA  Little Ice Age 

MBH  Mann, Bradley and Hughes 

MM  McKitrick and Michaels 
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M&M McIntyre and McKitrick 

MWP  Medieval Warm Period 

NAO  North Atlantic Oscillation 

NASA     National Aeronautics and Space Administration 

NCAR  National Center for Atmospheric Research 

NCDC  National Climatic Data Center 

NMO  National Meteorological Office 

NOAA  National Oceanic and Atmospheric Administration 

PERL  Practical Extraction and Reporting Language 

PI  Principal Investigator 

REE  Research, Enterprise and Engagement 

S&B  Soon and Baliunas 

SAP  Scientific Assessment Panel 

SPM  Summary for Policy Makers 

TAR  Third Assessment Report of the IPCC in 2001 

UEA  University of East Anglia 

UHI  Urban Heat Island 

UKRIO  United Kingdom Research Integrity Office 

UN  United Nations 

UNEP United Nations Environment Programme 

WMO  World Meteorological Organization 

WWR World Weather Records 
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CHAPTER 1: EXECUTIVE SUMMARY  
 

 

1. The main findings of the Independent Climate Change E-mails Review (―the 

Review‖) are set out in Section 1.3 below, and the main recommendations in 

Section 1.4.  We comment in Section 1.5 on some of the more general issues 

raised by the Review that we think are important about the context in which 

scientists operate and in which science contributes to public policy. 

 

1.1 Introduction 
 

2. In November 2009, approximately 1000 e-mails from the Climatic Research Unit 

(CRU) of the University of East Anglia (UEA) were made public without 

authorisation.  

 

3. CRU is a small research unit which over the last 30 years has played an important 

role in the development of climate science, in particular in their work on 

developing global temperature trends.  

 

4. The e-mails fuelled challenges to the work of CRU, to the reliability of climate 

science generally, and to the conclusions of the Intergovernmental Panel on 

Climate Change (IPCC). All this happened shortly before the Copenhagen 

Summit, and was extensively referred to there. 

 

5. In response, the UEA commissioned two inquiries. The first led by Lord Oxburgh, 

into the science being undertaken at CRU, has already reported. This document is 

the report of the second inquiry – The Independent Climate Change E-mails 

Review – which examines the conduct of the scientists involved and makes 

recommendations to the University of East Anglia. Our inquiry addresses a 

number of important allegations that were made following the e-mail release. 

 

6. The allegations relate to aspects of the behaviour of the CRU scientists, such as 

their handling and release of data, their approach to peer review, and their role in 

the public presentation of results.  

 

7. The allegations also include the assertion that actions were taken to promote a 

particular view of climate change by improperly influencing the process of 

advising policy makers.  Therefore we have sought to understand the significance 

of the roles played by those involved from CRU and of the influence they had on 

the relevant outcomes. 

 

8. The Review examines the honesty, rigour and openness with which the CRU 

scientists have acted. It is important to note that we offer no opinion on the 

validity of their scientific work. Such an outcome could only come through the 

normal processes of scientific debate and not from the examination of e-mails or 

from a series of interviews about conduct. 
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1.2 The Review Process 

 

9. The approach taken by the Review was to identify and investigate the allegations 

to which the e-mails gave rise. This reflected our reading of the emails and the 

comments made on them. An online consultation was undertaken to ensure that 

the Team‘s initial analysis of the allegations and concerns was sound. The method 

of investigation is explained in the relevant Chapters and Appendices to the 

report.  The Review‘s evidence base is published on the website, which it intends 

to archive. 

 

10. In addressing the allegations about CRU‘s impact on climate science, we sought 

evidence to place these into perspective: 

 

 On handling global temperature data, we went to global primary sources and 

tested how data was handled. 

 On tree-ring temperature reconstructions, we looked at the overall picture 

painted in Chapter 6 of the Fourth Assessment Report of the IPCC in 2007 

(AR4) and examined the influence of CRU. 

 On peer review, we sought independent input (from the Editor of The Lancet) 

on how the system works, to provide a context for our judgement. 

 On influencing the IPCC process, we sought advice from the Review editors 

on the role individual contributors can play. 

11. This work provided a context in which we considered the evidence about the 

specific allegations made in the submissions and identified in our interviews with 

CRU and others. 

 

12. Reflecting this approach, the report and conclusions are set out as follows. The 

heart of the report lies in Chapters 6 through 10 where the important allegations 

arising from the e-mail release are examined. Chapters 2 and 3 contain 

introductory material, 4 deals with the body of e-mails and 5 presents important 

contextual material. The report concludes with Chapter 11 on other governance 

issues. 

 

1.3 Findings 
 

13. Climate science is a matter of such global importance, that the highest standards 

of honesty, rigour and openness are needed in its conduct. On the specific 

allegations made against the behaviour of CRU scientists, we find that their 

rigour and honesty as scientists are not in doubt.  
 

14. In addition, we do not find that their behaviour has prejudiced the balance of 

advice given to policy makers. In particular, we did not find any evidence of 

behaviour that might undermine the conclusions of the IPCC assessments. 
 

15. But we do find that there has been a consistent pattern of failing to display 

the proper degree of openness, both on the part of the CRU scientists and on the 

part of the UEA, who failed to recognise not only the significance of statutory 
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requirements but also the risk to the reputation of the University and, indeed, to 

the credibility of UK climate science.  

1.3.1 Land Station Temperatures 
 

16. On the allegation of withholding temperature data, we find that CRU was not 

in a position to withhold access to such data or tamper with it. We 

demonstrated that any independent researcher can download station data directly 

from primary sources and undertake their own temperature trend analysis.  

 

17. On the allegation of biased station selection and analysis, we find no evidence 

of bias. Our work indicates that analysis of global land temperature trends is 

robust to a range of station selections and to the use of adjusted or unadjusted 

data. The level of agreement between independent analyses is such that it is highly 

unlikely that CRU could have acted improperly to reach a predetermined outcome. 

Such action would have required collusion with multiple scientists in various 

independent organisations which we consider highly improbable. 
 

18. On the allegation of withholding station identifiers we find that CRU should 

have made available an unambiguous list of the stations used in each of the 

versions of the Climatic Research Unit Land Temperature Record 

(CRUTEM) at the time of publication.  We find that CRU‟s responses to 

reasonable requests for information were unhelpful and defensive. 
 

19. The overall implication of the allegations was to cast doubt on the extent to 

which CRU‟s work in this area could be trusted and should be relied upon 

and we find no evidence to support that implication. 

1.3.2 Temperature Reconstructions from Tree Ring Analysis 

 
20. The central implication of the allegations here is that in carrying out their work, 

both in the choices they made of data and the way in which it was handled, CRU 

scientists intended to bias the scientific conclusions towards a specific result and 

to set aside inconvenient evidence. More specifically, it was implied in the 

allegations that this should reduce the confidence ascribed to the conclusions in 

Chapter 6 of the IPCC 4
th

 Report, Working Group 1 (WG1). 

 

21. We do not find that the way that data derived from tree rings is described 

and presented in IPCC AR4 and shown in its Figure 6.10 is misleading. In 

particular, on the question of the composition of temperature reconstructions, we 

found no evidence of exclusion of other published temperature reconstructions 

that would show a very different picture.  The general discussion of sources of 

uncertainty in the text is extensive, including reference to divergence. In this 

respect it represented a significant advance on the IPCC Third Assessment 

Report (TAR). 

 

22. On the allegation that the phenomenon of “divergence” may not have been 

properly taken into account when expressing the uncertainty associated 

with reconstructions, we are satisfied that it is not hidden and that the 
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subject is openly and extensively discussed in the literature, including CRU 

papers. 

 

23. On the allegation that the references in a specific e-mail to a „trick‟ and to 

„hide the decline‟ in respect of a 1999 WMO report figure show evidence of 

intent to paint a misleading picture, we find that, given its subsequent iconic 

significance (not least the use of a similar figure in the IPCC Third 

Assessment Report), the figure supplied for the WMO Report was 

misleading. We do not find that it is misleading to curtail reconstructions at 

some point per se, or to splice data, but we believe that both of these procedures 

should have been made plain – ideally in the figure but certainly clearly 

described in either the caption or the text. 

24. On the allegations in relation to withholding data, in particular concerning 

the small sample size of the tree ring data from the Yamal peninsula, CRU 

did not withhold the underlying raw data (having correctly directed the 

single request to the owners).  But it is evidently true that access to the raw 

data was not simple until it was archived in 2009 and that this delay can rightly 

be criticized on general principles. In the interests of transparency, we believe 

that CRU should have ensured that the data they did not own, but on which their 

publications relied, was archived in a more timely way. 

1.3.3 Peer Review and Editorial Policy 

 

25. On the allegations that there was subversion of the peer review or editorial 

process we find no evidence to substantiate this in the three instances 

examined in detail. On the basis of the independent work we commissioned 

(see Appendix 5) on the nature of peer review, we conclude that it is not 

uncommon for strongly opposed and robustly expressed positions to be taken up 

in heavily contested areas of science. We take the view that such behaviour does 

not in general threaten the integrity of peer review or publication. 

1.3.4 Misuse of IPCC Process   
 

26. On the allegations that in two specific cases there had been a misuse by 

CRU scientists of the IPCC process, in presenting AR4 to the public and 

policy makers, we find that the allegations cannot be upheld.  In addition to 

taking evidence from them and checking the relevant records of the IPCC 

process, we have consulted the relevant IPCC review Editors. Both the CRU 

scientists were part of large groups of scientists taking joint responsibility for the 

relevant IPCC Working Group texts, and were not in a position to determine 

individually the final wording and content. 

  



CHAPTER 1: EXECUTIVE SUMMARY 

 

 14 

1.3.5 Compliance with the Freedom of Information Act 

(FoIA) and the Environmental Information Regulations 

(EIR) 

 
27. On the allegation that CRU does not appear to have acted in a way 

consistent with the spirit and intent of the FoIA or EIR, we find that there 

was unhelpfulness in responding to requests and evidence that e-mails 

might have been deleted in order to make them unavailable should a 

subsequent request be made for them. University senior management should 

have accepted more responsibility for implementing the required processes for 

FoIA and EIR compliance. 

 

1.3.6 Other Findings on Governance 

 

28. Given the significance of the work of CRU, UEA management failed to 

recognise in their risk management the potential for damage to the 

University‟s reputation fuelled by the controversy over data access.  
 

1.4 Recommendations 
 

29. Our main recommendations for UEA are as follows: 

 

 Risk management processes should be directed to ensuring top management 

engagement in areas which have the potential to impact the reputation of the 

university. 

 Compliance with FoIA/EIR is the responsibility of UEA faculty leadership 

and ultimately the Vice-Chancellor. Where there is an organisation and 

documented system in place to handle information requests, this needs to be 

owned, supported and reinforced by University leadership. 

 CRU should make available sufficient information, concurrent with any 

publications, to enable others to replicate their results. 

 

1.5 Broader Issues 
 

30. Our work in conducting the Review has led us to identify a number of issues 

relevant not only to the climate science debate but also possibly more widely, on 

which we wish to comment briefly. 

 

31. The nature of scientific challenge. We note that much of the challenge to 

CRU‘s work has not always followed the conventional scientific method of 

checking and seeking to falsify conclusions or offering alternative hypotheses 

for peer review and publication.  We believe this is necessary if science is to 

move on, and we hope that all those involved on all sides of the climate science 

debate will adopt this approach. 

 

 

32. Handling Uncertainty – where policy meets science. Climate science is an 

area that exemplifies the importance of ensuring that policy makers – 
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particularly Governments and their advisers, Non-Governmental Organisations 

and other lobbyists – understand the limits on what scientists can say and with 

what degree of confidence. Statistical and other techniques for explaining 

uncertainty have developed greatly in recent years, and it is essential that they 

are properly deployed.  But equally important is the need for alternative 

viewpoints to be recognized in policy presentations, with a robust assessment of 

their validity, and for the challenges to be rooted in science rather than rhetoric.   

 

33. Peer review - what it can/cannot deliver. We believe that peer review is an 

essential part of the process of judging scientific work, but it should not be over-

rated as a guarantee of the validity of individual pieces of research, and the 

significance of challenge to individual publication decisions should be not 

exaggerated.  

 

34. Openness and FoIA.  We support the spirit of openness enshrined in the FoIA 

and the EIR.  It is unfortunate that this was not embraced by UEA, and we make 

recommendations about that.  A well thought through publication scheme would 

remove much potential for disruption by the submission of multiple requests for 

information.  But at the level of public policy there is need for further thinking 

about the competing arguments for the timing of full disclosure of research data 

and associated computer codes etc, as against considerations of confidentiality 

during the conduct of research. There is much scope for unintended 

consequences that could hamper research: US experience is instructive.  We 

recommend that the ICO should initiate a debate on these wider issues. 

 

35. Handling the blogosphere and non traditional scientific dialogue.  One of the 

most obvious features of the climate change debate is the influence of the 

blogosphere.  This provides an opportunity for unmoderated comment to stand 

alongside peer reviewed publications; for presentations or lectures at learned 

conferences to be challenged without inhibition; and for highly personalized 

critiques of individuals and their work to be promulgated without hindrance.  

This is a fact of life, and it would be foolish to challenge its existence.  The 

Review team would simply urge all scientists to learn to communicate their work 

in ways that the public can access and understand.  That said, a key issue is how 

scientists should be supported to explain their position, and how a public space 

can be created where these debates can be conducted on appropriate terms, 

where what is and is not uncertain can be recognised.  

 

36. Openness and Reputation. An important feature of the blogosphere is the 

extent to which it demands openness and access to data. A failure to recognise 

this and to act appropriately, can lead to immense reputational damage by 

feeding allegations of cover up. Being part of a like minded group may provide 

no defence. Like it or not, this indicates a transformation in the way science has 

to be conducted in this century. 

 

37. Role of Research Sponsors. One of the issues facing the Review was the 

release of data.  At various points in the report we have commented on the 

formal requirements for this.  We consider that it would make for clarity for 

researchers if funders were to be completely clear upfront in their requirements 

for the release of data (as well as its archiving, curation etc).  
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38. The IPCC.  We welcome the IPCC‘s decision to review its processes, and can 

only stress the importance of capturing the range of viewpoints and reflecting 

appropriately the statistical uncertainties surrounding the data it assesses.  Our 

conclusions do not make a judgement on the work of IPCC, though we 

acknowledge the importance of its advice to policy makers. 
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CHAPTER 2: INTRODUCTION 
 

2.1 Background 
 

1. Prior to the 1960‘s there had been little investigation of past climatic changes and 

variability, except by geologists and botanists and on geological timescales.  The 

Climatic Research Unit (CRU) in the UEA, established in 1972, was one of the 

first institutes in the world to address the science of climate change on more recent 

timescales.  Its objective was ―to establish the past record of climate over as much 

of the world as possible, as far back in time as was feasible, and in enough detail 

to recognise the basic processes, interactions, and evolutions in the earth‘s fluid 

envelopes and those involving the earth‘s crust and its vegetation cover‖. A useful 

history of its work is available on its website:   

http://www.cru.uea.ac.uk/cru/about/history. 

 

2. CRU is a small organisation: at present there are around 16 staff, with 3.5 

established posts and the rest postgraduate students and post-doctoral researchers. 

Two of the main areas of its work are the focus of this review: the development of 

methodologies for calculating the extent to which the average temperature of the 

earth‘s land masses is changing, using instrumental temperature measurements 

made over the past 160 years (the period for which reliable measurements have 

been available); and the estimation of the earth‘s temperature over the last 

millennium, using tree ring data as a proxy for temperature.  

 

3. One of CRU‘s most important contributions to climate science is the production of 

a land based, gridded temperature data set showing how the temperature has 

varied year by year since 1850 relative to the 1961 to 1990 average. This work 

was started in 1978 and continues today. CRU is now one of a number of 

organisations working in this area. Others carrying out similar development of 

temperature records include the Goddard Institute for Space Studies (GISS) and 

the National Climatic Data Center (NCDC).  

 

4. Over the period that CRU has been in existence and especially over the last 20 

years, there has been a transformation in the importance attached to climate 

science.  One clear indication of this was the creation of the Intergovernmental 

Panel on Climate Change (IPCC) in 1988, a body established by the United 

Nations Environment Programme (UNEP) and the World Meteorological 

Organization (WMO) ―to provide the world with a clear scientific view on the 

current state of climate change and its potential environmental and socio-

economic consequences‖. It assesses the most recent scientific, technical and 

socio-economic information produced worldwide that is relevant to the 

understanding of climate change. Members of CRU have played several 

significant roles on the IPCC.  In its successive assessment reports the IPCC has 

sought to achieve a scientific consensus, but many continue to challenge the basis 

of its work and its conclusions. 

 

5. The pioneering work conducted by CRU therefore began to assume a great deal of 

significance in the international debate that surrounded climate science. Not 

surprisingly, given the enormous level of public interest in the subject, the debate 



CHAPTER 2: INTRODUCTION 

 

 19 

soon moved out of the confines of climate scientists and became highly polarized 

in websites, journals and conferences across the world. As a result, the work 

conducted by CRU became the focus of intense scrutiny and challenge with 

multiple demands from both fellow scientists and laymen for background 

information and data. 

 

6. In November 2009, the nature of the debate and challenge took on a whole new 

significance when approximately 1000 of CRU‘s e-mails were made public 

without authorization. This material fuelled more challenges to their work, to the 

reliability of climate science generally, and to the conclusions of the IPCC.  All 

this happened shortly before the Copenhagen Summit, and was extensively 

referred to there. 

 

2.2 The Review 

 
7. The material in the e-mails led to a set of allegations against the leading members 

of CRU, focusing on whether CRU had operated in accordance with best scientific 

practice at the relevant time, and in particular: whether data had been manipulated 

or suppressed; whether peer review and the dissemination of findings had been 

properly handled; and whether CRU had complied with the Freedom of 

Information Act. 

 

8. In response to this, the Vice-Chancellor of the UEA established the Independent 

Climate Change E-mails Review, to be led by Sir Muir Russell. Sir Muir was 

given complete freedom to develop the terms of reference as necessary and to 

assemble an appropriate team and appropriate support; and was asked if possible 

to report in spring 2010. The terms of reference are in Chapter 3 and details of the 

team members are in Appendix 1. 

 

9. Two other formal inquiries have addressed the matter.  First, the House of 

Commons Science and Technology Committee held a hearing on 1 March 2010, 

reporting on 31 March 2010
1
.  Secondly, the Vice-Chancellor commissioned 

Lord Oxburgh to review CRU‘s scientific output. The Oxburgh Scientific 

Assessment Panel and this Review proceeded entirely independently, though the 

latter took steps to ensure, following the House of Commons Science and 

Technology Committee‘s Report, that Lord Oxburgh was aware of the approach it 

was taking to issues that might bear on his work.  Lord Oxburgh‘s report was 

published on 14 April 2010
2
. 

 

10. In addition investigations have been initiated by the police, looking at the 

circumstances of the unauthorised disclosure of the e-mails; and by the ICO, 

looking at compliance with the Data Protection Act, the FoIA and the EIR.  

 

11. Responding to a joint request by the Chairman of the IPCC and the Secretary-

                                                           
1
 Science and Technology Committee - Eighth Report: The disclosure of climate data from the Climatic 

Research Unit at the University of East Anglia 
2
 Report by Lord Oxburgh‘s Science Assessment Panel 

http://www.uea.ac.uk/mac/comm/media/press/CRUstatements/SAP 
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General of the United Nations, an independent review of the IPCC‘s processes 

and procedures is now under way by the InterAcademy Council (IAC), chaired by 

economist Harold T. Shapiro, former president of Princeton University.   

 

12. Although the focus of this Review is quite clearly on the behaviour of a number of 

scientists, it is also apparent that there are many wider issues raised by the events 

described above. These include issues such as the workings of the peer review 

system, the reporting of uncertainty in the translation of scientific findings into 

policy, the handling and release of data, and the role of research funders. As a 

contribution to the wider scientific debate about the conduct of science in the 21
st
 

century, this Review also considers these questions. 
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CHAPTER 3: TERMS OF REFERENCE AND METHOD 

OF ENQUIRY 
 

3.1 Terms of Reference 
 

1. The Review‘s  terms of reference are as follows: 

―The Independent Review will investigate the key allegations that arose from a 

series of hacked* e-mails from CRU. The Review will: 

 

 Examine the hacked e-mail exchanges, other relevant e-mail exchanges and 

any other information held at CRU to determine whether there is any evidence 

of the manipulation or suppression of data which is at odds with acceptable 

scientific practice and may therefore call into question any of the research 

outcomes. 

 Review CRU‘s policies and practices for acquiring, assembling, subjecting to 

peer review and disseminating data and research findings, and their 

compliance or otherwise with best scientific practice. 

 Review CRU‘s compliance or otherwise with the University‘s policies and 

practices regarding requests under the Freedom of Information Act (‗the 

FoIA‘) and the Environmental Information Regulations (‗the EIR‘) for the 

release of data. 

 Review and make recommendations as to the appropriate management, 

governance and security structures for CRU and the security, integrity and 

release of the data it holds.‖ 

 

*Note:  The word ‗hacked‘ as contained in the Review‘s terms of reference 

has been challenged in submissions to the Review, on the basis that the means 

by which the unauthorized disclosure of the e-mails was made has not been 

established.  This matter is subject to police enquiries and the Review has 

made no judgment on the question. 

 

3.2 Method of Enquiry 
 

2. The Review sought to operate in an open and transparent way. This is described in 

the ‗Approach and Work Plan‟ paper (Appendix 2) made public at the launch at 

the Science Media Centre in February 2010. The Review called for submissions, 

which it undertook to publish on its website: http://www.cce-

review.org/Evidence.php  

 

3. To provide a focus for submissions the Review produced and placed on its 

website an ‗Issues for Examination‟ paper (Appendix 3) which addresses the main 

allegations made against the members of CRU.  This paper set out our initial 

understanding based on a preliminary reading of the e-mails.  Approximately 100 

submissions were then received, including one from CRU itself.  Some provided 

further background considered relevant by the authors, but there was no 

suggestion in the submissions that the original statement of the issues was 

fundamentally misdirected. As its work progressed, the team kept the issues paper 

constantly under review and gradually developed a sharper focus on the key 
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allegations.   

 

4. Thus this report is structured to address the principal allegations.  It is important to 

recognise that this is not a detailed inquiry into the precise meaning of every e-

mail. 

 

5. The team proceeded to investigate the allegations by interviewing members of 

CRU and others from the University. We considered that the nature of our inquiry 

was such that holding public hearings to gather evidence, as some had urged, 

would be unlikely to add significant value over and above the written record. Nor 

have we produced transcripts of the interviews.  This is because our conclusions 

are founded on information given in submissions and at interviews relating to 

facts that can be checked and referenced, rather than on interview testimony as 

such.  The team found that this process helped it follow up key points, leading to 

supplementary submissions and references.   

 

6. The team did not carry out interviews other than with CRU and other UEA staff 

(apart from preliminary discussions with ICO and the police and interviews with 

two relevant IPCC Review Editors).  We recognise that natural justice requires 

that those in respect of whom findings will be made should have an opportunity to 

be heard: this does not apply to the authors of submissions and other parties, in 

respect of whom the Review has made no findings. 

 

7. Under our publication policy notes of the team‘s meetings and interviews have 

been placed on the website. Interview notes have been checked for factual 

accuracy with those involved. Only those that are potentially sensitive, such as 

notes of discussions with the police, have been withheld.  The Team has sought to 

publish all the submissions received unless they were explicitly described as 

confidential, subject only to the redaction, on legal advice, of content the 

publication of which could have led to legal action.  In addition, one submission 

has been withheld on legal advice. The Review has invited the author to make it 

available directly to enquirers.  It is a matter for the author whether to proceed in 

this way. This submission has been given full consideration. 

 

8. A full list of submissions and details of meetings can be found in Appendix 4. 
 

9. It is important to note that the allegations relate to aspects of the behaviour of the 

CRU scientists and not to the content of their work and hence this Review 

addressed scientific questions only to the extent necessary to place this behaviour 

in context.  

 

10. On the subject of peer review, in addition to investigating the specific allegations 

the team commissioned a contextual paper from a distinguished Journal editor – 

Dr Richard Horton of The Lancet – on which Elizabeth Wager, Chair of the 

Committee on Publication Ethics (COPE), was invited to comment in a personal 

capacity. This material forms Appendix 5 and is referred to Chapters 5 and 8.  

 

11. The Review maintained contact with the police and the ICO.  It was important to 

ensure that the work of the team did not compromise their statutory 

responsibilities, and also to avoid duplication of effort.  The team‘s findings and 
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recommendations respect this division of responsibilities and the fact that 

investigations are continuing. 
 

12. The Review intends that the website and the submissions and evidence published 

on the website should be archived by the British Library Web Archive. 
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CHAPTER 4: CONTEXT OF THE E-MAILS 

 

4.1 Characterising the E-mails 
 

1. This Chapter gives an overview of the e-mails and seeks to relate their content to 

key events happening in the climate change world, thus giving context to the 

criticism of CRU. 

 

2. The information released comprises a very small (less than 0.3%) subset of files 

which were held on the back-up server at CRU, which include e-mails and other 

documents – such as text files, Word documents, Excel spreadsheets, PDF 

documents, and computer code.   

 

3. The focus of this Chapter is e-mails which spanned the period 7
th

 March 1996 to 

12
th

 November 2009.  The ‗primary‘ e-mails number 1073 in total with 166 

authors.  There are more e-mails and authors if the associated e-mail chains are 

included.  When printed on A4 paper the e-mails run to 3,375 pages and contain 

many embedded duplicates. Self-evidently each of the primary e-mails was either 

sent by or received by CRU members, but this is not the case for many of the 

associated e-mail chains.  Those who authored the largest numbers of primary e-

mails are as follows. 

 

Author Number Role 

Philip Jones 

 

174 Director, CRU, UEA and Coordinating Lead Author 

IPCC 4
th

 Assessment Report 

Michael 

Mann 

140 Director, Earth System Science Centre, Pennsylvania 

State University (from 2005), and Lead Author IPCC 

3
rd

 Assessment Report 

Keith Briffa 117 Professor, CRU, UEA and Lead Author IPCC 4
th

 

Assessment Report 

Jonathan 

Overpeck 

90 Institute Director, University of Arizona and 

Coordinating Lead Author IPCC 4
th

 Assessment 

Report 

Tim Osborn 59 Academic Fellow, CRU, UEA and Contributing 

Author IPCC 4
th

 Assessment Report 

Ben Santer

  

51 Researcher, Lawrence Livermore National Lab, US 

and Contributing Author IPCC 4
th

 Assessment Report 

Tom 

Wigley 

 

35 Scientist, University Corporation for Atmospheric 

Research, Contributing Author IPCC 4
th

 Assessment 

Report and a former Director of CRU 

 

4. The e-mails relate to a number of the major developments in recent climate 

science from the Kyoto Summit in December 1997, through the 4
th

 Assessment 

Report of the IPCC in 2007, to the run-up to the 15
th 

Conference of the Parties 

(COP) in Copenhagen. Since CRU played a significant role in providing scientific 

input to these events, the release of the emails resulted in reduced global 



CHAPTER 4: CONTEXT OF THE E-MAILS 

 

 27 

confidence in climate science and more specifically in the findings of the IPCC. 

 

4.2 The Timeline 
 

5. The ‗story‘ which underlies the selected e-mails, and hence is reflected in them, is 

summarised in the table and text which follow. 

 

Year Event 

1997 Kyoto Summit 

1998 MBH98
1
 including what has become known as the ―Hockey Stick‖ 

1999 MBH99
2
 reconstruction extended to 1000 AD 

WMO Statement on the Status of the Global Climate in 1999
3
 

2001 IPCC 3
rd

 Assessment Report
4
 

2002 Esper et al 2002
5
 

2003 Soon & Baliunas 2003
6
, McIntyre &McKitrick 2003

7
 criticism of MBH 

Mann et al 2003
8,9

 

2004 von Storch 2004
10

 questioning the statistical methods used in MBH 

Launch of RealClimate
11

 website 

 

  

                                                           
1
 M.E. Mann, R.S. Bradley and M.K. Hughes, ―Global-scale temperature patterns and climate forcing 

over the past six centuries‖, Nature 392, 779-787 23 April (1998) 
2
 M.E. Mann, R.S. Bradley and M.K. Hughes, ―Northern hemisphere temperatures during the past 

millennium: Inferences, uncertainties, and limitations‖, Geophysical Research Letters, Volume 26. No. 

6, pp. 759-762 (1999) 
3
 http://www.wmo.ch/pages/prog/wcp/wcdmp/statemnt/wmo913.pdf 

4
 http://www.grida.no/publications/other/ipcc_tar/ 

5
 J. Esper, E.R. Cook, F.H. Schweingruber, ―Low-Frequency Signals in Long Tree-Ring Chronologies 

for Reconstructing Past Temperature Variability‖, Science, Volume 295, 22 March (2002) pp. 2250-

2253 
6
 W. Soon, S. Baliunas, ―Proxy climatic and environmental changes of the past 1000 years‖, Climate 

Research Volume 23: 89-110, January 2003 
7
 S. McIntyre, R. McKitrick, ―Corrections to the Mann et. al. (1998) proxy data base and Northern 

hemispheric average temperature series‖, Energy & Environment, Volume 14, No. 6 (2003) pp. 751-

771 
8
 M.E. Mann and P.D. Jones, ―Global surface temperatures over the past two millennia‖, Geophysical 

Research Letters Volume 30, No. 15, 1820, August 2003 
9
 M.E Mann, C.M Ammann, R.S. Bradley, K.R. Briffa, T.J. Crowley, M.K. Hughes, P.D. Jones, M. 

Oppenheimer, T.J. Osborn, J.T. Overpeck, S. Rutherford, K.E. Trenberth, T.M.L. Wigley, ―On past 

temperatures and anomalous late 20
th

 century warmth‖, Eos, 84, 256-258, 2003. 
10

 H. von Storch, E. Zorita, J.M. Jones, Y. Dimitriev, F. González-Rouco,
 
S.F.B. Tett, ―Reconstructing 

Past Climate from Noisy Data‖, Science, 22 October 2004, Volume 306. no. 5696, pp. 679 – 682 
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Year Event (continued) 

2005 UK Freedom of Information Act
12

 

Launch of ClimateAudit
13

 website 

McIntyre &McKitrick 2005
14

 criticism of MBH 

Rutherford et al 2005
15

 defence of MBH 

2006 US National Research Council review
16

 

US Committee on Energy & Commerce (Wegman) statistical review
17

 

2007 IPCC 4
th

 Assessment Report
18

 

Wahl & Ammann 2007
19

defence of MBH 

2009 15
th 

 COP in Copenhagen 

 

 CRU‘s work assumed progressively greater significance as it became 

apparent that both the global temperature record and tree ring data it was 

collecting and analysing were being cited prominently in the work of the 

IPCC. 

 

 Building in part on the work of CRU, Mann, Bradley & Hughes (MBH) 

published a paper in Nature in 1998
20

 which sought to reconstruct historic 

temperatures back to 1400 AD, well before significant numbers of 

instrumental climate records began in around 1850. They used 

measurements including those from tree rings, ice cores and corals, so-

called proxy data, which can reflect local temperature changes.  This 

paper was updated in 1999
21

 with the reconstruction extended back to 

1000 AD in the Northern Hemisphere.  The resulting temperature profile 

had a ‗hockey stick‘ shape.  In particular it reduced the significance of 

what is termed the Medieval Warm Period (MWP), that is believed to 

have reached its peak between about 950 and 1100 AD, and the Little Ice 

Age (LIA) (from about 1500 to 1850 AD, and centered around 1700 AD), 

relative to previous representations. Temperatures over the last 50 years 

appeared unprecedented in the past thousand years.  These data were used 

to create an iconic representation of anthropogenic global warming, as 

supplied by Jones, in the 1999 World Meteorological Organisation for its 

                                                           
12

 http://www.ico.gov.uk/what_we_cover/freedom_of_information.aspx 
13

 http://climateaudit.org/ 
14

 S. McIntyre, R. McKitrick, ―Hockey sticks, principal components, and spurious significance‖, 

Geophysical Research Letters, Volume 32, No. 3 (2005) 
15

 S. Rutherford, M.E. Mann, T.J. Osborn, R.S. Bradley, K.R. Briffa, M.K. Hughes, P.D. Jones, 

―Proxy-based Northern Hemisphere surface temperature reconstructions: sensitivity to methodology, 

predictor network, target season and target domain‖, Journal of Climate (2005); 18: 2308-2329 
16

 Surface Temperature Reconstructions for the Last 2,000 Years 

http://www.nap.edu/catalog.php?record_id=11676 
17

 Ad Hoc Committee Report on the ‗Hockey Stick‘ Global Climate Reconstruction (2006) for the US 

Committee on Energy and Commerce 
18

 http://www.ipcc.ch/ 
19

 E.R. Wahl, C.M. Ammann, ―Robustness of the Mann, Bradley, Hughes reconstruction of Northern 
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proxy  climate evidence‖ Climatic Change, Volume 85, Numbers 1-2, pp.33-69, November 2007 
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 Ibid. 1  
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Statement on the Status of the Global Climate in 1999
22

.  They were also 

referenced in the Third
 
Assessment Report (TAR) of the IPCC in 2001

23
.   

 

 The IPCC process occurs over a number of years, with drafts being 

produced periodically, leading up to the final report and summary for 

policy makers (SPM). The process is clearly documented
24

 with extensive 

voluntary involvement of many eminent scientists in authoring and 

reviewing chapters of the report.  Key players in CRU were involved in 

the development of both the TAR and AR4 in 2007 and many of the e-

mails relate to their involvement in the process.  

 

 Questions were increasingly asked about MBH.  In 2002 Esper published 

a paper
25

 which suggested that MBH had underestimated the strength of 

the MWP, but it was Soon & Baliunas‘s (S&B) papers published in 

Climate Research
26

 and with minor amendments in Energy & 

Environment (E&E)
27

 which first challenged MBH‘s results directly.  An 

e-mail by Osborn circulating S&B‘s 2003 paper
28

 is one of the most 

duplicated in the released e-mails triggering nine of the subsequently 

selected e-mail chains. S&B‘s papers were followed in 2003 by another 

paper by McIntyre and McKitrick (M&M)
29

 also critical of MBH.  At 

issue in the whole exchange of e-mails were the following key scientific 

issues:- 

 

 (i) the selection of tree ring data (particularly those from Yamal 

and the Polar Urals); 

(ii) the statistical methods for extracting information; 

(iii) the record of local and hence global temperatures (especially 

the impact of the urban heat island (UHI) effect); 

(iv) relating proxy records to instrumental temperature records; and  

(v) uncertainties in comparing recent warmth with that over the last 

2000 years. 

 

 Prior to the publication of S&B‘s papers in 2003 those critical of MBH 

had not had a paper published in a mainstream journal.  The publications 

in Climate Research and Energy & Environment were significant not only 

because they challenged MBH but also because they had been peer 

reviewed. Not only were rebuttals published in 2003 by Mann, Jones, 

Briffa, Osborn et al
30,31

, but also the process of peer review at Climate 

Research was questioned.  The editor, de Freitas, sought initially to 
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defend himself as the e-mail extract below shows but he ultimately 

resigned as did members of the editorial board of Climate Research. The 

matter is discussed in detail in Section 8.3 of Chapter 8.  

 

In an e-mail dated 18/6/03 (1057944829.txt) de Freitas wrote: 

 

“I have spent a considerable amount of my time on this matter and had 

my integrity attacked in the process. I want to emphasize that the people 

leading this attack are hardly impartial observers. Mike himself refers to 

"politics" and political incitement involved. Both Hulme and Goodess are 

from the Climate Research Unit of UEA that is not particularly well 

known for impartial views on the climate change debate. The CRU has a 

large stake in climate change research funding as I understand it pays the 

salaries of most of its staff.” 

 

 In 2004 von Storch
32

 questioned the statistical methods used in MBH and, 

at around the same time, the RealClimate
33

 and Climate Audit
34

 websites 

were launched, the former defending and the latter critical of majority 

climate science. This marked a new phase of more public climate science 

debate and criticism, and was seen as an unwelcome development by 

those in CRU, who wanted criticism to follow the normal channels of 

private peer review and publication. This view remained relatively 

unchanged for over a decade, as shown by the following: 

 

In an e-mail dated 6/5/99 (926031061.txt) Jones wrote: 

 

“I must admit to having little regard for the Web. Living over here makes 

that easier than in the US - but I would ignore the so-called skeptics until 

they get to the peer-review arena. I know this is harder for you in the US 

and it might become harder still at your new location. I guess it shows 

though that what we are doing in [sic] important. The skeptics are 

fighting a losing battle.” 

 

In an e-mail dated 30/9/09 (1254323180.txt) Jones wrote: 

 

“Another issue is science by blog sites - and the then immediate response 

mode. Science ought to work through the peer-review system.....  sure 

you've said all these things before. We're getting a handful of nasty emails 

coming and requests for comments on other blog sites.” 

 

 Critics of CRU claimed that they were unable to reproduce CRU‘s work 

due to a lack of access to data. The UK EIR and FoIA
35

 should have 

encouraged the release of information, but this does not seem to have 

been the initial result.  The volume of requests grew over time, more 

formally under the FoIA starting in 2007 and spectacularly in 2009, 

particularly related to details of the CRUTEM land temperature datasets 
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and the role CRU played in the development of IPCC AR4. 

  

 

In an email dated 7/5/04 (1083962601.txt) Jones wrote: 

 

“Many of us in the paleo field get requests from skeptics (mainly a guy 

called Steve McIntyre in Canada) asking us for series. Mike and I are not 

sending anything, partly because we don't have some of the series he 

wants, also partly as we've got the data through contacts like you, but 

mostly because he'll distort and misuse them. Despite this, Mike and I 

would like to make as many of the series we've used in the RoG [Reviews 

of Geophysics] plots available from the CRU web page.” 

 

We do not suggest that the allegations made against McIntyre are correct. 

 

 In the run up to IPCC AR4 further papers were published criticising 

(McIntrye & McKitrick 2005
36

) and defending MBH (Rutherford 2005
37

, 

Wahl and Ammann 2007
38

).  In parallel, political interest in AR4 grew 

and in the United States of America two reviews were commissioned, one 

by the National Research Council
39

 into surface temperature 

reconstructions for the last 2000 years and the other by the Committee on 

Energy and Commerce (Wegman)
40

 into the quality of the statistical 

analysis used in MBH.  These reviews were critical of MBH; nevertheless 

the AR4 SPM
41

 contained the following statement. 

 

“Average Northern Hemisphere temperatures during the second half of 

the 20
th

 century were very likely higher than during any other 50-year 

period in the last 500 years and likely the highest in at least the past 1300 

years.” 

 

 In the aftermath of AR4, attempts were made to demonstrate that the 

IPCC process had been abused by CRU members. Jones was accused of 

attempting to exclude reference to a 2004 paper by McKitrick and 

Michaels
42

, and Briffa of including reference to Wahl 2007
43

 before it was 

in publication, contrary to IPCC rules. 

 

These accusations were accompanied by Freedom of Information FOI 

requests. In an email dated 10/12/08 (1228922050.txt) Jones wrote: 

 

“Anyway requests have been of three types - observational data, paleo 

data and who made IPCC changes and why. Keith has got all the latter – 
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and there have been at least 4. We made Susan aware of these - all came 

from David Holland.  According to the FOI Commissioner's Office, IPCC 

is an international organization, so is above any national FOI. Even if 

UEA holds anything about IPCC, we are not obliged to pass it on, unless 

it has anything to do with our core business - and it doesn't!” 

 

4.3 What the E-mails Tell Us 

 

6. Since the communication was assumed to be private, it was generally informal, 

using slang, jargon and acronyms.  Now that the e-mails have become public, 

some are doubtless regretted by their authors. Indeed, some submissions have 

characterised them as ‗unprofessional‘, or as evidence of CRU‘s contribution to a 

‗poisoned atmosphere‘ in climate science.  The question is whether this was 

unusual, or simply characteristic of the normal mode of expression in e-mail 

communication.  

 

7. This is a well known issue in social psychology and communication.  Early 

authoritative works
44,45,46

, reinforced by later authors, explore normative language 

in electronic communication in comparison with other written and oral forms. 

They demonstrate that e-mail communication is less inhibited than other written 

and spoken forms, and suggest reasons why.  Extreme forms of language are 

frequently applied to quite normal situations by people who would never use it in 

other communication channels.  

 

8. It is also clear from the submissions that it is possible to place different 

interpretations on the same phrase.  In such circumstances, only the original 

author can really know what their intentions were.  For example, on 16/11/99 

(942777075.txt) Jones wrote his now infamous e-mail including the following: 

 

“I've just completed Mike's Nature trick of adding in the real temps to each series 

for the last 20 years (ie. from 1981 onwards) amd [sic] from 1961 for Keith's to 

hide the decline.” 

 

McIntyre in his submission
47

 to the Review Team, states 

 

“The IPCC “trick” was not a “clever” mathematical method – it was merely the 

deletion of inconvenient data after 1960.” 

 

This compares with Jones‘s own commentary in the UEA submission
48

 to the 

Review Team. 

 

“The email was written in haste and for a limited and “informed” audience (the 

people that had provided data).  The word “trick” was not intended to imply any 
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deception, simply the “best way of doing or dealing with something”. The 

reconstruction from the tree-ring density network was not shown after 1960, and 

thus in this sense it is “hidden” – but justifiably so:  excluding the anomalous 

tree-ring density data is justified if the purpose is to illustrate the most likely 

course of temperature based on a combination of proxy and measured 

temperatures.  Again, no deception was intended or practised.” 

 

9. E-mails are rarely definitive evidence of what actually occurred.  They are open to 

interpretation, but they are also indicative.  Having identified specific allegations 

against CRU, based on the e-mails, the Review then sought to obtain evidence to 

substantiate or refute these allegations, as described in the subsequent Chapters of 

this report.   

 

10. The presumption is that e-mails were selected to support a particular viewpoint.  

Recognising that they were a tiny fraction of those archived, the Review Team 

sought to learn more about the full contents of the back-up server.  This attempt, 

summarised in Appendix 6, was largely unsuccessful due to the sheer scale of the 

task and ongoing police investigation.  

 

11. In some instances the leaked e-mails contain statements which might be viewed as 

supporting the behavior of CRU and countering the allegations in paragraph 9 

above.  The following extracts from e-mails by Briffa are examples.  

 

E-mail dated 22/9/99 (938018124.txt): 

 

“the early (pre-instrumental) data are much less reliable as indicators of global 

temperature than is apparent in modern calibrations that include them and when 

we don't know the precise role of particular proxies in the earlier portions of 

reconstruction it remains problematic to assign genuine confidence limits at 

multidecadal and longer timescales.” 

 

E-mail dated 3/2/06 (1138995069.txt): 

 

“we are having trouble to express the real message of the reconstructions - being 

scientifically sound in representing uncertainty , while still getting the crux of the 

information across clearly…We have settled on this version (attached) of the 

Figure which we hoe [sic] you will agree gets the message over but with the rigor 

required for such an important document.” 

 

12. On the other hand there are some e-mails which show that CRU members may 

have gone out of their way to make life difficult for their critics, just as they 

perceived the critics to be frustrating their work. Some examples follow:      

   

Jones e-mail dated 27/4/05 (1114607213.txt): 

 

“I got this email from McIntyre a few days ago. As far as I'm concerned he has 

the data - sent ages ago. I'll tell him this, but that's all - no code. If I can find it, it 

is likely to be hundreds of lines of uncommented fortran !  I recall the program 

did a lot more that just average the series. I know why he can't replicate the 

results early on - it is because there was a variance correction for fewer series.” 
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Jones e-mail dated 3/12/08 (1228330629.txt): 

 

“The inadvertent email I sent last month has led to a Data Protection Act request 

sent by a certain Canadian, saying that the email maligned his scientific 

credibility with his peers!  If he pays 10 pounds (which he hasn't yet) I am 

supposed to go through my emails and he can get anything I've written about him. 

About 2 months ago I deleted loads of emails, so have very little - if anything at 

all.” 

 

Osborn e-mail dated 23/6/08 (1214228874.txt): 

 

“I've just had a quick look at CA.  They seem to think that somehow it is an 

advantage to send material outside the formal review process.  But *anybody* 

could have emailed us directly.  It is in fact a disadvantage!  If it is outside the 

formal process then we could simply ignore it, whereas formal comments had to 

be formally considered.  Strange that they don't realise this and instead argue for 

some secret conspiracy that they are excluded from! I'm not even sure if you sent 

me or Keith anything, despite McIntyre's conviction!  But I'd ignore this guy's 

request anyway.  If we aren't consistent in keeping our discussions out of the 

public domain, then it might be argued that none of them can be kept private.  

Apparently, consistency of our actions is important.” 

 

13. During the work of the Review an additional concern surfaced, namely that of 

financial controls, for example see extract below.  This is addressed in Chapter 11 

(paragraph 18). In an e-mail dated 7/3/96 (826209667.txt) Shiyatov (A Russian 

tree ring researcher) wrote: 

 

“It is important for us if you can transfer the ADVANCE money on the personal 

accounts which we gave you earlier and the sum for one occasion transfer (for 

example, during one day) will not be more than 10,000 USD. Only in this case we 

can avoid big taxes and use money for our work as much as possible.” 

 

14. Finding: The extreme modes of expression used in many e-mails are 

characteristic of the medium. Crucially, the e-mails cannot always be relied upon 

as evidence of what actually occurred, nor indicative of actual behaviour that is 

extreme, exceptional or unprofessional. 

 

15. The Chapters which follow address specific behavioural allegations based in 

particular on a comparatively small number of e-mails. Despite the fact that all 

the e-mails released are unlikely to be representative of the larger set on the CRU 

back-up server, there nevertheless would appear to be a pattern of behaviour. 

There is little doubt about the polarisation of views in the world of climate 

science, which has overstepped the line dividing heated scientific debate from 

outright hostility. One camp comprises the main authors of the e-mails in 

paragraph 3, who are acknowledged leaders in majority climate science as 

indicated by the roles they all played in the IPCC.  The other camp is their critics, 

for whom pejorative terms such as ―prat, dishonest, appalling, rubbish and crap‖ 
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were used by some CRU members to refer to them or their work.  More generally 

the majority climate scientists appear to have been united in their defence against 

criticism. Whilst perhaps understandable, given the nature and methods of 

criticism, some of which impugns their personal integrity as well as challenging 

their work, this may have blinded some CRU members to the possibility of merit 

therein. Such denial then fuelled yet further antagonism. There needs to be better 

communication, as well as greater openness enabling more scientific debate. We 

comment on this in Chapters 5 and 10.   
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CHAPTER 5: THE CHANGING CONTEXT OF MODERN 

SCIENCE  
 

1. In this Chapter we review the changing context of modern science as a framework 

against which CRU‘s practices can be judged.  

 

2. When CRU was created in the early 1970s, climate change was a relatively 

obscure area of science. But it has developed into an area of great political and 

public concern. CRU found itself ―in the eye of the storm‖ in generating much of 

the data necessary to address one of the most important issues of the century.  
 

3. This has come at a time of transformation in the need for openness in the culture 

of publicly-funded science.  It is being driven by a range of pressures including 

new recommendations from national academies addressing the timely release of 

data, increased demands for scientific input to public policy, important changes in 

the law and challenge from the blogosphere.  

 

5.1 The Scientific Process 
 

4. Scientific hypotheses and theories are presumed to be provisional: they can be 

refuted by testing but they cannot be verified as correct or true in an absolute 

sense. Verification is however possible of the results of the experiments upon 

which theories are built or that attempt to test a theory. If they can be repeated, 

and produce the same results, they are said to be validated. It is important to 

recognise that science progresses by substantive challenges based on rigorously 

logical, published arguments that present a different view of reality from that 

which they challenge. Criticising and attacking process and behaviour is not the 

same as an attack on a scientific hypothesis. Failure in one is not necessarily 

failure in the other.  

 

5. Given the nature of our remit, our concern is not with science, whether data has 

been validated or whether the hypotheses have survived testing, but with 

behaviour; whether attempts have been made to misrepresent, or ―cherry pick‖ 

data with the intention of supporting a particular hypothesis, or to withhold data so 

that it cannot be independently validated, or to suppress other hypotheses to 

prevent them being put to the test.  

 

5.2 The Nature of Climate Science 
 

6. Modern climate science is largely a creation of the last 30-40 years. It involves a 

wide range of disciplines, including geography, physics, chemistry, a wide variety 

of earth sciences, palaeo-biology and computer modelling. The synthesis of such 

diverse sources of evidence generated through wide variety of scientific 

approaches and traditions has been a major task, in which the IPCC has played an 

important role.  

 

7. One of the main contributions of CRU has been in the laborious assembly of 

datasets of instrumental measures of climate change and of data relating to tree 

rings that are proxies for climatic variables.  
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5.3 Data Accessibility in the Digital Age 
 

8. Modern digital technologies permit the acquisition and manipulation of very much 

larger datasets than formerly.  To enable proper validation of the conclusions, 

such datasets must be made freely available, along with details of the associated 

computational manipulation. It is often difficult and time-consuming to describe 

this ‗meta-data‘ in ways that permit others to verify experimental results and test 

the inferences drawn from them. The preservation of such data also presents a 

novel problem of archiving and stewardship compared with the archives of former 

times.  

 

9. An important shift in attitude is represented by a recent report by the US National 

Academies
1
, which highlights these issues. It recommends a new approach to the 

integrity, accessibility, and stewardship of data in publicly-funded science, 

arguing that researchers should make all research data, methods, and other 

information underlying the results publicly accessible in a timely manner. These 

recommendations would require a substantial shift of behaviour amongst many 

scientists. The e-mails suggest that this would be true for CRU – for example: 

Jones: “We have 25 or so years invested in the work. Why should I make the data 

available to you, when your aim is to try and find something wrong with it” 2. 

 

10. Digital datasets in specific areas of science are increasingly being placed in 

international archives. The World Data System, run by the International Council 

for Scientific Unions
3
, for example, covers a very wide range of data types 

including the International Tree-Ring Data Bank. The majority of the source data 

used to create the CRUTEM gridded product is available through the Global 

Historical Climatology Network (GHCN) managed by the NCDC
4
 and the US 

National Center for Atmospheric Research (NCAR)
5
. 

 

11. Some funders of research require that applications for funding include plans for 

data archiving. The Natural Environment Research Council (NERC), the UK 

research council most relevant to the work of CRU, has a policy that requires 

recipients of grants to offer to deposit with NERC a copy of datasets resulting 

from the supported research
6
.  

 

12. Over the period under review, data accessibility was also being driven by major 

changes in the law that had important implications for research scientists working 

in the UK. Whilst the precursors of the Environmental Information Regulations 

date back to the 1990s, the current EIR came into force on 1
st
 January 2005, on the 

same date as the general right of access under the Freedom of Information Act 

2000 (FoIA).  These are described in more detail in Chapter 10.  The EIR applies 

exclusively within a rather broad definition of environmental and related 

                                                           
1
 National Academy of Sciences. 2009. Ensuring the Integrity, Accessibility, and Stewardship of  

Research Data in the Digital Age. 188pp. 
2
 Referred to in Sherrington submission (No. 38), 17 February 2010, page 10) 

3
 http://www.ukssdc.ac.uk/wdcmain/guide/wdcguide html 

4
 http://www.ncdc noaa.gov/oa/ncdc.html 

5
 http://www.ncar.ucar.edu/ 

6
 NERC Data Policy (Version February 2010) 
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information; this area is then excluded from the FoIA.  The extent to which both 

regimes apply to access to information from publicly funded (or part-funded) 

research is still an evolving area.  Whilst it is broadly recognised that these do 

apply to data and supporting metadata, algorithms, etc. at the point when a 

research paper is published, how to interpret the legislation and regulations in 

terms of data held for a long period prior to publication and also pre-publication 

drafts and other correspondence is work in progress.  The ‗public interest test‘, 

applicable to both EIR and FoIA, again described in Chapter 10, remains key to 

such interpretation.   

 

5.4 Handling Uncertainty  
 

13. There is a widespread misconception that science produces unequivocal and 

absolutely precise answers. It does not, and cannot. All scientific results contain 

uncertainties, and it is important that these are made clear to and are understood 

by those who use them.  There are two fundamental sources of uncertainty in 

science: uncertainty in measuring a phenomenon and uncertainty in determining 

causes and causal relationships.  

 

14. Over the period in question, the increasing amount of quantitative data available 

on climate change has made it easier to assess and represent uncertainty. This can 

clearly be seen in the representation of what is termed the Medieval Warm Period. 

Prior to the 1980s this was shown as a single line, without error bars
7
. Subsequent 

quantitative palaeo-temperature work on tree rings, in which CRU has been a 

leader, has permitted errors to be assessed as a consequence of the statistical 

correlations involved (see Chapter 7). Although the recent Oxburgh Scientific 

Assessment Panel
8
 has been critical of some of the statistical work of CRU in 

relation to the tree ring series, that issue lies beyond our remit. Our concern is 

whether tree ring series have been improperly selected and whether the 

uncertainties have been properly presented. 

 

15. The processes of hypothesis, experiment, testing and refutation generally reduce 

uncertainties about causes and relationships but do not entirely remove them. 

Some of the conflicts involving CRU have been scientific disagreements about 

causes and relationships that in principle should be resolved by new data which 

exposes existing hypotheses to rigorous testing. One of the allegations against 

members of CRU has been that they have attempted improperly to prevent ideas 

with which they disagreed from being effectively discussed, for example in 

relation to the publication of papers (Chapter 8) and in parts of the IPCC process 

(Chapter 9). 

 

 

 

 

                                                           
7
 e.g. Houghton, J.T., Jenkins, G.J. and Ephraums J.J. 1990. Climate Change: the IPCC Scientific 

Assessment. Cambridge University Press. 
8
 Report of the International Panel set up by the University of East Anglia to examine the research of 

the Climatic Research Unit. 2010. Available at: 

http://www.uea.ac.uk/mac/comm/media/press/CRUstatements/oxburgh 
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5.5 Scientific Journals and the Peer Review Process  
 

16. Allegations against CRU include improper attempts to influence the editorial 

policy of scientific journals and the peer review process. To help it understand the 

context, the Review commissioned a contextual paper from a distinguished 

Journal editor – Dr Richard Horton of The Lancet – on which Elizabeth Wager, 

Chair of COPE, was invited to comment in a personal capacity. (Appendix 5).  

 

17. Peer review is important because of the way that scientific journals provide the 

frame of reference for most formal scientific debate. Scientific ideas that are not 

expressed in a scientific journal are rarely addressed. Edward Wilson, for 

example, commented that ‗a discovery does not exist until it is safely reviewed 

and in print‟.
9
 

 

18. Access to publication in scientific journals is therefore a crucial issue. Editors 

have used peer review by acknowledged experts of papers submitted for 

publication to advise them whether they contain errors, are important, trivial or 

simply repeat what has previously been published. 
 

 

19. Richard Horton‘s essay explores typical patterns of behaviour relating to journals 

and peer review in contentious areas of science, and what behaviour should be 

regarded as improper. His conclusions are summarised as follows: 
 

 What an editor seeks from a reviewer is a powerful critique of the manuscript 

– testing each assumption, probing every method, questioning all results, 

sceptically challenging interpretations and conclusions and ensuring that 

uncertainties are fully acknowledged, measured, and reported.  
 

 Armed with such a critique, the editors decide, and take full responsibility for 

deciding, whether to publish. 
 

 There is always the risk of group-think among experts which resists alternative 

perspectives. Editors try to reduce the risk of group-think by sending papers to 

different and widely dispersed reviewers, deliberately seeking or even 

provoking critical reviews.  

 

 Editors send manuscripts to reviewers based on a principle of confidentiality. 

The author expects the editor to maintain a covenant of trust between the two 

parties. Disclosure to a third party without the prior permission of the editor 

would be a serious violation of the peer review process and a breach of 

confidentiality. 

 

 Many who are far from the reality of the peer review process would like to 

believe that peer review is a firewall between truth on the one hand and error 

or dishonesty on the other. It is not. It is a means of sieving out evident error, 

currently unacceptable practices, repetition of previously published work 

without acknowledgement, and trivial contributions that add little to 

                                                           
9
 Wilson, E.O. 1998. Consilience: The Unity of Knowledge. New York: Knopf. 
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knowledge. 

 

 It does not and cannot guarantee veracity. Many published papers have proved 

deeply flawed: many good ones have been rejected. Nor has it been efficient in 

identifying fraud, which has usually come to light by different routes.  

 

 However, journals, as the gatekeepers of scientific publication, have come to 

exert an increasing influence on the reputations of scientists, research units and 

universities.  Many measures of academic success, promotion, tenure, grants, 

fame, and personal wealth depend upon journal publication. It is not surprising 

therefore that journals, and peer review, are the subject of constant tension and 

occasionally explosive controversy. 

 

20. In conclusion, it is common for editors to have multiple, intense, and sometimes 

sharp and passionate interactions with authors and reviewers. The tone of their 

exchanges and communications with editors can be attacking, accusatory, 

aggressive, and even personal. If a research paper is especially controversial and 

word of it is circulating in a particular scientific community, third-party scientists 

or critics with an interest in the work may get to hear of it and decide to contact 

the journal. They might wish to warn or encourage editors. This kind of 

intervention is entirely normal. It is the task of editors to weigh up the passionate 

opinions of authors and reviewers, and to reflect on the comments (and 

motivations) of third parties. Occasionally, a line might be crossed into highly 

improper behaviour leading, for example, to censorship of ideas that might 

normally pass peer review. Defining that line is the crucial task when judging the 

role of CRU scientists, and determining whether, as has been alleged, they acted 

to subvert peer review by slowing or blocking the publication of research which 

disagreed with their own views. Was their activity part of the normal, robust 

hurly-burly surrounding publication in important highly contended fields, or was 

an important line crossed? We address this in Chapter 8. 

 

5.6 The Responsibilities of Scientists in Communicating in 

the Public Domain  
 

21. The scientific literature is relatively opaque to non-specialists. Scientific 

understanding that is transmitted into the public domain must be comprehensible 

to non-specialists, make appropriate and not excessive claims, and include careful 

statements of the uncertainties surrounding that understanding. These principles 

apply universally to scientific advice, and are embedded in the codes of practice 

for scientific advice that have been adopted by many governments
10

. One of the 

allegations against CRU is that they have not been sufficiently frank in 

communicating uncertainties about their reconstructions into the public domain. 

This is particularly relevant to graphical presentation such as the ‗hockey stick‘ 

which has taken on iconic significance. Images have a great power to persuade, 

and this is particularly true when complex issues are faced by lay audiences, who 

may often infer a level of certainty that does not in fact exist.  The danger is 

                                                           
10

 For example, the ―Code of Scientific Ethics‖ published in 2007 by the UK Chief Scientific Advisor, 

and accepted by UK Government, includes the responsibility to: ―present and review scientific 

evidence, theory or interpretation honestly and accurately.‖ 
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obviously heightened where an image is being used to support arguments for 

policy change.  Therefore, if images are likely to be used in this way, it is essential 

that qualifications such as uncertainties are given a closely coupled prominence 

and explanation. 

 

5.7 Communicating to Policymakers  
 

22. The interface between science and public policy is a crucial one in matters of great 

public importance such as climate change. The IPCC was set up to provide just 

such an interface. Its job was to draw on and synthesise the diverse strands that 

contribute to modern climate science (see paragraph 6) and to make this accessible 

to the public, policymakers and other stakeholders in a way that is comprehensible 

and that does justice to underlying uncertainties. The importance of this process is 

underlined by the potential magnitude of the economic and social consequences of 

governmental decisions in the domain of global climate change. It has been 

alleged that CRU scientists subverted IPCC processes by minimising uncertainties 

and blocking ideas that disagreed with their established views. 

 

23. The IPCC produces assessments of the current state of understanding of climate 

change, its causes and implications. Its approach is to produce the most probable 

account of these issues; together with their uncertainties, and to identify where 

there is insufficient evidence to discriminate between different interpretations of a 

phenomenon. Its purpose is to produce a ‗best estimate‘ of what is currently 

understood, through the work of a group of scientists chosen for their expertise 

and experience to make reasoned assessments on the balance of evidence. It is not 

to produce a review of the scientific literature.  

 
24. The IPCC assessment reports were published in 1990, 1996, 2001 and 2007. AR4, 

published in 2007, consisted of three components: The Physical Science Base 

(Working Group 1 – WG1); Impacts, Adaptation and Vulnerability (WG2); and 

Mitigation of Climate Change (WG3). The issues that concern CRU are a 

consequence of their involvement in WG1. The core activities of these WGs are 

undertaken by writing teams consisting of Coordinating Lead Authors (CLAs) and 

Lead Authors (LAs). There are two drafting cycles prior to the production of the 

Final Draft. The first draft is submitted to Expert Reviewers for comment. The 

second draft is submitted for both expert and governmental review. Review 

Editors are appointed for each of the review cycles to ensure that critical 

comments are properly dealt with. The final draft is the source of a Summary for 

Policymakers, which is also reviewed by governments prior to publication. 

 

5.8 The Changing Forum for Debate and the Blogosphere 
 

25. The development in recent years of the internet as a vehicle for easy, 

instantaneous transmission of news and opinion has changed the nature of the 

debate about scientific issues. Prior to these developments, scientific debate 

largely took place in journals and conferences that effectively excluded the public 

from active engagement. Experts tended to introduce their conclusions to the 

public in ways that were difficult to challenge.  
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26. The mode has now changed and the field of climate change exemplifies this. 

There continues to be a scientific debate about the reality, causes and uncertainties 

of climate change that is conducted through the conventional mechanisms of peer-

reviewed publication of results, but this has been paralleled by a more vociferous, 

more polarised debate in the blogosphere and in popular books. In this the 

protagonists tend to be divided between those who believe that climate is 

changing and that human activities are contributing strongly to it, and those that 

are sceptical of this view. This strand of debate has been more passionate, more 

rhetorical, highly political and one in which each side frequently doubts the 

motives and impugns the honesty of the other, a conflict that has fuelled many of 

the views expressed in the released CRU emails, and one that has also been 

dramatically fuelled by them. It is difficult at the moment to predict whether and 

how the necessary cooler, rigorous scientific debate and the vital public policy 

interface will develop, or the effect that it will have on scientific publication or 

peer review. 

 

27. Arguably the most significant change produced by the blogosphere is a 

transformation in the degree of openness now required of scientists whose work 

directly affects policy making.  Without such openness, the credibility of their 

work will suffer because it will always be at risk of allegations of concealment 

and hence mal-practice.  The extent to which this change was fully recognised by 

both CRU and UEA administration is an important issue for the Review. 

 

28. Therefore, the Review would urge all scientists to learn to communicate their 

work in ways that the public can access and understand; and to be open in 

providing the information that will enable the debate, wherever it occurs, to be 

conducted objectively.  That said, a key issue is how scientists should be 

supported to explain their position, and how a public space can be created where 

these debates can be conducted on appropriate terms, where what is and is not 

uncertain can be recognised.  The learned societies may have an expanded role to 

play here in encouraging debate. We would also commend the work of bodies 

such as the Science Media Centre at the Royal Institution for encouraging and 

helping scientists to take their work to lay audiences through the media, and 

advising them on how best to do this.  

 

 

 

 

  



CHAPTER 5: THE CHANGING CONTEXT OF MODERN SCIENCE 

 

 43 

 
 

 

 

 

 

 

 

 

 



CHAPTER 6: LAND STATION INSTRUMENTAL TEMPERATURE DATA 

 

 44 

CHAPTER 6: LAND STATION INSTRUMENTAL 

TEMPERATURE DATA 

 

6.1 Background 
 

1. Terrestrial temperature data is recorded at more than seven thousand land stations 

across the world. This is referred to as primary data.  

 

2. The steps involved in producing CRU‘s analysis of global temperature trends 

involve assembling and quality checking the primary data from approximately 

four thousand stations, determining the monthly ―anomalies‖
1
 for each station, and 

then assembling averages based on a uniform 5x5 degree grid covering the globe. 

 

3. This work, requiring considerable experience and man-years of effort, was started 

by CRU in 1978 and it continues today. The results were published in a series of 

CRUTEM datasets over a period of 20 years between 1986 and 2006.  

 

4. In assembling a gridded temperature dataset, some adjustment of primary data 

may be needed in order to allow for what are referred to as ‗non-climatic effects‘. 

A simple example might involve adjusting temperatures at a particular station to 

allow for obvious recording errors, or the elimination of an obvious discontinuity 

in results if a station had been moved (referred to as homogenization). Such 

adjustments are both necessary and ubiquitous in scientific research. 

 

5. This Chapter deals with the availability of these data to anyone wishing to carry 

out an equivalent study, the effect of adjustments, the comparison with 

independent studies and the availability of the information required to explicitly 

check the CRUTEM analysis. Finally, it addresses specific allegations about 

Chinese data used in a paper about the effect of urbanization on temperature. 

 

6.2 The Allegations 
 

6. The broad allegations which are prevalent in the public domain are:  

 

 That CRU prevented access to raw data.   

 That CRU adjusted the data without scientific justification or adequate 

explanation.  Some allegations imply that this was done to fabricate evidence 

for recent warming. 

 That CRU inappropriately withheld data and computer code, thus inhibiting 

others from checking the conclusions of the CRUTEM analysis. 

The overall implication of these allegations is to cast doubt on the extent to which 

CRU‘s work in this area can be trusted and should be relied upon.  

 

                                                           
1
 A station ‗normal‘ is the average recorded temperature over a defined time period. In the case of 

CRUTEM this is 1961-1990. The temperature ―anomaly‖ is defined as the difference between the 

recorded temperature and the normal. 
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7. While very few of the submissions to this Inquiry make the allegations above 

explicitly, they are nevertheless implied. The full text of the submissions is 

contained on the team website. It is not the intent here to review each one, but 

only to highlight the most relevant and significant.  

 

8. The most comprehensive and substantive submission critical of CRU is from 

McKitrick
2
. He addresses the question of data adjustments and also clarifies that 

the issue is not generally one of data availability, but more specifically the 

availability of a list of additional stations used in the CRUTEM analysis since 

1986. He draws attention to the series of requests to CRU for station identifiers 

over the period 2002-2007, eventually culminating in a series of FOI requests, 

also referred to by Matthews
3
 and Cockroft

4
. Two submissions

5
 allege that CRU 

has withheld access to primary data and by implication stopped others from 

repeating analyses, but present no evidence. A common theme in the submissions 

from the Global Warming Policy Foundation (GWPF), McKitrick and McIntyre
6
 

is the lack of cooperation exhibited by CRU in their dealings with selected third 

parties. 

 

9. In support of CRU, several submissions
7,8,9

 point out that the data is in the public 

domain and can be accessed by anyone wishing to repeat a temperature trend 

analysis. Santer also defends the work done by CRU on regional adjustments, 

maintaining that it made very little difference to the global results. He also 

highlights that studies conducted independently from CRU, based on different 

choices and adjustment protocols, produce very similar results – a point also made 

by Joos
10

 and Tett.  

 

10. In its own submission under issue 4, CRU
11

 defends its position with regard to 

adjustments and openness. The website also contains the minutes of the meeting 

which took place on the subject of data sets on March 4
th

, 2010 between members 

of CRU and the Review Team. 

6.3 The Approach Adopted by the Review Team 
 

11. In order to test the principal allegations of withholding data and making 

inappropriate adjustments, the Review undertook its own trial analysis of land 

station temperature data. The goal was to determine whether it is possible for an 

independent researcher to (a) obtain primary data and (b) to analyse it in order to 

produce independent temperature trend results. This study was intended only to 

test the feasibility of conducting such a process, and not to generate scientific 

conclusions. The process followed is described in Appendix 7. 

 

                                                           
2
 McKitrick submission (no.15), 26 February 

3
 Matthews submission (no.16), 1 March 

4
 Cockroft submission (no. 6), 28 February 

5
 Global Warming Policy Foundation submission (no. 22), 28 February, and Cockroft (Ibid.) 

6
 McIntyre submission (no. 23), 2 March 

7
 Tett submission (no. 21), 1 March 

8
 Santer submission (no. 44), 28 February 

9
 Barnes submission (no. 1), 6 March 

10
 Joos submission (no. 12), 1 March 

11
 CRU submission (no. 5), 1 March 
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12. The Team then went on to address a further question, namely the extent to which 

an independent researcher could check the CRUTEM analysis. In particular, this 

considered: 

 whether the data sources were properly explained 

 the availability of software required in the analysis 
 

6.4 The Results of the Analysis 
 

13. To carry out the analysis we obtained raw primary instrumental temperature 

station data. This can be obtained either directly from the appropriate National 

Meteorological Office (NMO) or by consulting the World Weather Records 

(WWR) available through the National Centre for Atmospheric Research 

(NCAR), or the Global Historical Climatology Network (GHCN): 

 

 NCAR:  http://www.ncar.ucar.edu/tools/datasets/  

 WWR:   http://dss.ucar.edu/datasets/ds570.0/ 

 GHCN:  http://www.ncdc.noaa.gov/oa/climate/ghcn-monthly/index.php. 

  

14. Anyone working in this area would have knowledge of the availability of data 

from these sources. There are also other sources but we have not investigated 

these. 

 

15. The Review extracted a comprehensive set of global temperature records from 

both GHCN and NCAR websites to test ease of availability from either. The 

stations included in these sources have much overlap as would be expected. In 

addition, as a test case, primary data was also obtained directly from the Japanese 

NMO.  

 

16. In a true analysis the researcher would at this point be able to make whatever 

quality control, station selection and adjustments they considered appropriate, 

which should be justified in the published record of research.  

 

17. Figure 6.1 below gives the results of the Team‘s trial analysis to produce three 

different global temperature anomaly average series. These use a 5x5 degree grid 

and a 5-year smoothing (for details see Appendix 7). In each case we started with 

the full dataset, requiring only that a station had enough data to construct the 

relevant normals when constructing the gridded averages.  Apart from this we 

made no selection or other adjustments of our own. We show the result obtained 

using the GHCN unadjusted data set (blue), the GHCN adjusted data set (yellow) 

and the NCAR dataset which is unadjusted (green). On the same figure we show 

as a black line the global average series obtained from the land air temperature 

anomalies on a 5x5 degree grid-box basis (CRUTEM3) gridded analysis (which 

uses adjusted data). The green and blue lines are both from unadjusted datasets. 

The yellow and black lines are from adjusted datasets. 

 

18.  All the lines, whether from adjusted or unadjusted datasets, agree very well.  
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Figure 6.1:  Temperature anomaly time series created by the Review Team‘s own trial analysis using a 

5x5 degree grid with 5 year smoothing. Shown are results obtained from GHCN (blue), GHCN-

adjusted (yellow) and NCAR (green). Also shown is the CRUTEM3 line (black). The Y-axis is 10 x 

the anomaly in degrees. The X-axis is year. 

 

19. In Figure 6.2 we show the results of independent scientific studies, where 

individual researchers have brought to bear their own judgment on station 

selection and adjustments to the data. Such studies have been carried out by 

NASA-GISS and NOAA-NCDC using the GHCN dataset. The figure from the 

IPCC 4
th

 Report Chapter 3 is reproduced below to show these in comparison to 

CRUTEM3
12

. Once again there is good agreement. 

 

 

                                                           
12

 The reader is referred to the comprehensive submission from the UK Met Office (CRU 54) to the 

House of Commons Committee on Science and Technology Inquiry which shows a similar unsmoothed 

figure. 
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Fig 6.2 Reproduced from the IPCC 4
th

 Report Chapter 3. 

 

20. Finding:  This simple analysis and the comparisons in figures 6.1 and 6.2 give rise 

to the following findings: 

 

 Any independent researcher may freely obtain the primary station data. It is 

impossible for a third party to withhold access to the data. 

 

 It is impossible for a third party to tamper
 
improperly with the data unless they 

have also been able to corrupt the GHCN and NCAR sources. We do not 

consider this to be a credible possibility, and in any case this would be easily 

detectable by comparison to the original NMO records or other sources such 

as the Hadley Centre. 

 

 The steps needed to create a global temperature series from the data are 

straightforward to implement. 

 

 The required computer code is straightforward and easily written by a 

competent researcher. 

 

 The shape of the temperature trends obtained in all cases is very similar: in 

other words following the same process with the same data obtained from 

different sources generates very similar results.  
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21. By performing this simple test one determines easily that the results of the 

CRUTEM analysis follow directly from the published description of the method, 

and that the resultant temperature trend is not significantly different from the other 

results regardless of stations used or adjustments made. The test is therefore 

sufficient to demonstrate that, with respect to the declared method, the CRUTEM 

analysis does not contain either error or adjustments which are responsible for the 

shape of the resultant temperature trend. 

 

22. A researcher can evidently produce a study which would test the CRUTEM 

analysis quite precisely, without requiring any information from CRU to do so. 

 

23. Finding: The high level trial analysis shows that adjustments make little difference 

to the overall conclusions on temperature trends. However, this has been a matter 

about which much comment has been made and it is therefore discussed in more 

detail in Appendix 7. Adjustments were made by CRU to the data from 10% of 

stations. The Review Team is satisfied that this had no significant effect upon 

results. Very strong evidence for this is furnished by the level of agreement 

between CRUTEM and the other lines shown in Figure 6.1, as well as other 

studies detailed in the Appendix, showing the effect of de-adjusting and of 

removing the adjusted stations. 

 

24. It should be noted that in making these findings, the Review Team is making no 

statement regarding the correctness of any of these analyses in representing global 

temperature trends. We do not address any alleged deficiencies such as allowance 

for non climatic effects or the significant drop in station number post 1991. We do 

not address any possible deficiencies of the method. These are entirely matters for 

proper scientific study and debate and lie outside the scope of this Review. 

 

6.5 Checking Specific Details in the CRUTEM Analysis  
 

25. The goal here is to consider the requirements for carrying out an exact replication 

of the CRUTEM work to produce an identical gridded analysis. The work above 

demonstrates that this procedure is not necessary if the goal is simply to produce 

an alternative temperature trend analysis.  As discussed in Appendix 7, and as 

follows from the close agreement between the lines in Figures 6.1 and 6.2, it is 

also not necessary to test the robustness of the CRUTEM3 analysis. However, the 

Review upholds the important principle that any scientific result should be open to 

such scrutiny for whatever reason. It therefore considered whether all the 

necessary information was made available. 

6.5.1 Identification of Data Sources 
 

26. In order to reproduce exactly a CRUTEM study, the independent researcher 

requires the exact list of stations used in order to source the primary data 

themselves. 

 

27. The original version of the CRUTEM gridded averages was published in 1986 (in 

this report we call this CRUTEM1986) using 3276 stations (314 of which were 

adjusted). Subsequent revisions were produced in 1994, 2003 and 2006, referred 
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to as CRUTEM1, 2 and 3. CRUTEM3 used 4138 stations (298 were adjusted). 

Whereas the 3276 stations used in CRUTEM1986 are listed in the respective 

references
13

, this is not the case for the additional approximately 1000 stations 

included in CRUTEM3
14

.  The additional stations are described only in general 

terms in the respective publication via references to the sources.  

 

28. For some years prior to the coming into force of the general right of access to 

information under FoIA, CRU had received requests for data, including station 

identifiers.  An example of the attitude to these requests is given in the following 

e-mail extract: 

Jones to Mann on 2
nd

 February 2005 (1107454306.txt): 

 

“And don't leave stuff lying around on ftp sites - you never know who is trawling 

them.  The two MMs have been after the CRU station data for years. If they ever 

hear there is a Freedom of Information Act now in the UK, I think I'll delete the 

file rather than send to anyone.  Does your similar act in the US force you to 

respond to enquiries within 20 days? - our does !  The UK works on precedents, 

so the first request will test it. We also have a data protection act, which I will 

hide behind. Tom Wigley has sent me a worried email when he heard about it - 

thought people could ask him for his model code.  He has retired officially from 

UEA so he can hide behind that.  IPR should be relevant here, but I can see me 

getting into an argument with someone at UEA who'll say we must adhere to it !” 

 

29. A request was made to CRU for both station identifiers and access to the raw data 

for these stations. This was formally logged by the UEA Information Policy & 

Compliance Manager (IPCM) in January 2007 and was dealt with under the FoIA. 

The request was initially refused entirely on the grounds that raw station data was 

publicly available (from GHCN, NCAR and the NMOs), but without reference to 

providing station identifiers. Following further correspondence, an internal UEA 

appeal process and further prompting by the applicant, the list of the 4138 stations 

used in CRUTEM3 was finally released on 1st October. The issues that this raises 
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on compliance with the FoIA are dealt with in Chapter 10.  

 

30. The Review Team verified that matching of stations to a simple list of identifiers 

is not a straightforward process. The identification numbers are not unique across 

data sets, station names differ, and in the case of GHCN several replicas of the 

same data exist. This is primarily a problem caused by the lack of standardisation 

of metadata within the global climate science community. We make a 

recommendation on this below.  

 

31. The Review Team was able to match 90% of stations given in the CRU list to 

GHCN (see Appendix 7). CRU has stated in a written submission
15

 that that the 

remaining 10% can be obtained from other sources including the NMOs. Thus 

substantial work is required to take the CRU published list and assemble 100% of 

the primary station data from global repositories and NMOs. We make a 

recommendation for the future below.  

 

32. Finding: The Review finds that as a matter of good scientific practice, (and having 

established the precedent with CRUTEM1986) CRU should have made available 

an unambiguous list of the stations used in each of the versions of CRUTEM at 

the time of publication.  In the absence of this, CRU was unhelpful and defensive 

and should have responded throughout to requests for this information in a more 

timely way.  

 

6.5.2 The Availability of Computer Codes 
 

33. Finding: The computer code required to read and analyse the instrumental 

temperature data is straightforward to write based upon the published literature.  It 

amounts a few hundred lines of executable code (i.e. ignoring spaces and 

comments). Such code could be written by any research unit which is competent 

to reproduce or test the CRUTEM analysis.  For the trial analysis of the Review 

Team, the code was written in less than two days and produced results similar to 

other independent analyses. No information was required from CRU to do this. 

  

34. The Met Office Hadley centre has published Practical Extraction and Reporting 

Language (PERL) codes which are a few hundred lines long. The submission by 

Barnes is also very helpful and illustrative in this context. 

 

6.6 Use of Local Temperature Data from China 
 

35. The above account of our work has focused on global data, its handling and 

accessibility.  We also considered the implication in a submission to us by Dr 

Benny Peizer of the Global Warming Policy Foundation
16

 that Jones was 

complicit in malpractice in failing to respond appropriately to allegations of fraud 

made against a climate scientist at the State University of New York, Albany, 

Professor Wei-Chyung Wang in relation to more local data. An important paper 
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 Follow up request (20 April) to Professor Jones and response in relation to raw instrument station 

availability for each CRUTEM set 
16 

Peizer/Global Warming Policy Foundation submission (no. 22), 28 February 
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on the effect of urbanization on temperature by Jones et al (1990)17 included 
data from China (Wang et al, 1990)18 that contained the statement that only 
instrument stations were selected where there had been few, if any, changes 
in instrumentation, location or observation times. It has been claimed by 
Keenan (2007)19 that this latter statement was knowingly untrue 
(“fabricated”), that stations had been moved, thus that their record of 
temperature change would be unreliable, and that hard copies of details of 
station histories had been lost or withheld.  A subsequent paper by Jones et 
al. (2008)20 verified the original conclusions for the Chinese data for the 
period 1954–1983, showing that the precise location of weather stations was 
unimportant to the outcome 
 

36. Peizer, as Editor of Energy and Environment, to which the Keenan paper had 
been submitted, had contacted Jones asking him to comment on the Keenan 
paper, which Jones did, by denying its criticisms and advising rejection of the 
paper21. Jones was encouraged by colleagues to respond in writing to the 
journal, but chose not to do so "until the SUNY process has run its course."22 
(The State University of New York, Albany, investigated the accusation of 
fraud against Wang, which it rejected23).  Peizer has included some detail of 
email traffic on this issue in his submission to us.24 

 

37. The allegation against Jones that is relevant to the Review
25

 is that since 

significant doubts about the reliability of Chinese climate data were raised, Jones 

has taken no public steps to clear up the discrepancies regarding Wang's claims 

and data, and that “it is unacceptable that the scientist who disseminates a data 

product on which international treaties are based, as well as IPCC reports and 

countless government policies, should actively seek to suppress information that 

calls the quality of the data into question”. 

 

38. We note that, in at least a Nature interview referring to the loss of records
26

, Jones 

is reported as acknowledging “It‟s not acceptable…not best practice …the stations 

„probably did move‟…I thought it was the right way to get the data. I was 

specifically trying to get more rural station data that wasn‟t routinely available in 

real time from [meteorological] services.” Although Jones chose not to respond in 
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writing when Keenan‟s claim was made, he did respond through an analysis in a 

paper in a front rank peer-reviewed journal only one year later that verified the 

conclusions of the earlier work
27

. By that time the SUNY investigation had 

concluded in Wang‟s favour. 

6.7 Conclusions and Recommendations 
 

39. In summary, with regard to the allegations concerning the temperature data, the 

conclusions of the Review Team are as follows:  

 

 Regarding data availability, there is no basis for the allegations that CRU 

prevented access to raw data. It was impossible for them to have done so.  

 

 Regarding data adjustments, there is no basis for the allegation that CRU made 

adjustments to the data which had any significant effect upon global averages 

and through this fabricated evidence for recent warming.  

 

 We find that CRU was unhelpful in dealing with requests for information to 

enable detailed replication of the CRUTEM analysis.  

 

 Crucially, we find nothing in the behaviour on the part of CRU scientists that 

is the subject of the allegations dealt with in this Chapter to undermine the 

validity of their work. 

 

40. Reflecting the analysis in Appendix 7, the Review has the following 

recommendations: 

 

 It would benefit the global climate research community if a standardised way 

of defining station metadata and station data could be agreed, preferably 

through a standards body, or perhaps the WMO. We understand that this is not 

straightforward and could be a lengthy process, but the process should start 

now. As example an xml based format would make the interpretation use, 

comparison, and exchange of data much more straightforward.  

 

 Without such standardisation there will always be problems in issuing 

unambiguous lists, and assembling primary data from them. It would be in the 

public interest if CRU and other such groups developed a standard process to 

capture and publish a snapshot of the data used for each important publication.

   

 
 

                                                           
27
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CHAPTER 7: TEMPERATURE RECONSTRUCTIONS 

FROM TREE RING ANALYSIS 
 

7.1 Background 

 
1. This Chapter considers the criticisms that have been made of CRU scientists in 

relation to their work on obtaining and analysing tree ring data to reconstruct land 

temperature records back over thousands of years, and in relation to the use made 

of that work in the IPCC. 

 

2. Data is recorded from tree core samples from many sites around the globe.  These 

data comprise measurements of width and density taken from the cores and do not 

in themselves represent temperature directly. The processes of assembling and 

standardising the tree data, into what are termed tree ring chronologies, are 

separate from the later stage of producing temperature reconstructions.  

 

3. Temperature reconstructions are obtained through regression models which are 

calibrated against instrument temperature data during periods of overlap.  A 

temperature reconstruction from any specific region does not in itself indicate 

global temperature patterns.  Tree and other proxy reconstructions are combined 

to produce reconstructions pertaining to a wider area, and such reconstructions 

from many authors may be aggregated in order to provide an indication of global 

patterns. Even so the coverage is not as extensive as that of instruments. 

 

4. The uncertainty associated with temperature reconstructions in the distant past is 

much larger than that of present day instrument records. There is a wide and 

healthy debate in the published literature on all aspects of this. 

 

5. CRU scientists have developed temperature reconstructions based on a range of 

tree ring series.  The current leader in CRU is Professor Briffa. Their work is 

extensively described in the relevant scientific literature.  It also contributes to the 

development of a global picture such as that produced by IPCC in its 4
th

 

Assessment Report (Working Group 1, Chapter 6, Palaeoclimate). In particular 

this contained conclusions on the likelihood that the second half of the 20
th

 

Century was the warmest 50 year period in the last 500 or 1300 years in the 

Northern Hemisphere (different statements of probability are made for each – see 

paragraph 20). 

 

7.2 The Allegations 
 

6. The release of the e-mails triggered the expression of a range of criticisms (many 

of long standing) of the work of CRU scientists.  There was a clear implication 

that in carrying out their work, both the choices they made of data and the way it 

was handled, were intended to bias the scientific conclusions towards a specific 

result and to set aside inconvenient evidence. The overall implication is that this 

work is misleading and should not be trusted. 
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7. We address the following specific allegations which were explicit or can be 

inferred from the comments made on the e-mails and from the submissions we 

received. 

 

8. In relation to IPCC: 

 That the CRU work was ―flawed‖ and yet had a distinct influence on the 

balance of judgements made by IPCC Working Group 1 in Chapter 6 of their 

4
th

 Assessment Report, and therefore that less confidence should be ascribed 

to the conclusions reached by the authors, mentioned in paragraph 5 above. 

The criticism here is often captured by the proposition that today‘s 

temperatures are not unusual compared to the MWP.  

 

 That Yamal and other chronologies constructed by CRU are unrepresentative 

of temperature trends (in recent years), and had an undue influence on all of 

the lines appearing in Chapter 6 of the 4
th

 IPCC Report. 

 

 That a majority of the reconstructions would look significantly different if 

certain component series were replaced with others, and that if this were done 

then the conclusions reached in respect of the likelihood associated with 

ranking of recent warmth with respect to the past would be significantly 

different. 

 

9. In relation to divergence: 

 That the phenomenon of ―divergence‖ (see discussion below) may not have 

been properly taken into account when expressing the uncertainty associated 

with reconstructions; and that this was not addressed with sufficient openness 

in IPCC reports. 

 

 That the reference in a specific e-mail to a ―trick‖ and to ―hide the decline‖ in 

respect of a 1999 WMO report figure show evidence of intent to paint a 

misleading picture. 

 

10. In relation to withholding data: 

 That access to tree ring data from the Yamal peninsula in Siberia (used by 

Professor Briffa) was withheld, and that as a particular consequence of this the 

small sample size of the Yamal series in the most recent years was not 

acknowledged. 

 

11. In relation to mishandling data: 

 That improper manipulations have been performed – specifically with respect 

to the Yamal and Tornetrask tree series. 
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7.3 Findings 
 

7.3.1 IPCC Reports 

 
12. The IPCC reports are at the centre of allegations of presenting misleading 

messages produced by CRU.  We concentrate upon AR4 as it is the most recent 

and most comprehensive.   

 

13. On the replacement of series in reconstructions, much of the critical material 

submitted presents several examples of differing results obtained from a tree 

series (A) compared to another tree series (B) in the same region. This is to be 

expected, and taken in isolation has no implication for the validity of either. To 

know whether replacing one with another would have a significant effect upon 

statements regarding Northern Hemisphere temperature series, would require the 

fulfilment of several conditions: 

 

 That it has been proven that series B is more representative over the whole 

period than series A.  

 That the difference between series A and B is important in a temperature 

reconstruction in which it is included. 

 That if A were replaced with B in each of the reconstructions in which A is 

included then the conclusions drawn in respect of the likely ranking of the 

past to the present would change significantly when considering all 

reconstructions together (including those in which it does not appear). 

 

To support an allegation of improper conduct would require that the scientists 

involved, knowing the above, still use and promote non-representative series A in 

order to reach improperly a false conclusion. 

 

14. Finding: We are unaware of any analysis to demonstrate that any of the above 

conditions are fulfilled for Yamal or any of the series cited in relation to CRU 

work (i.e. Tornetrask, Taymir). The Review is naturally aware that partial studies 

and comments referring to CRU‘s published work appear elsewhere. However 

these criticisms of CRU‘s work are not in peer reviewed journals, and we have not 

found that these are anywhere assembled into a coherent, comprehensive and 

scrutinised case which demonstrates the proposition in respect of any of the series 

cited. 

 

15. Finding: To make the case that replacing series in reconstructions calls in question 

the validity of the picture painted in Chapter 6 of the IPCC report (or to sustain a 

charge of impropriety on the part of its many authors) would require that all the 

conditions in paragraph 13 were met.  No evidence of this has been presented to 

the Review. 

 

16. Finding: The influence of the Yamal series of Briffa 2000
1
 is often called into 

question. The conditions in paragraph 13 above have not been demonstrated 

                                                           
1
 Briffa, K. R. 2000. Annual climate variability in the Holocene: interpreting the message of ancient 

trees. Quaternary Science Reviews 19:87-105 
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anywhere which has been brought to our attention. This series is used in none of 

the IPCC TAR and only 4
2
out of 12 reconstructions in AR4. 

 

17. We now turn to the question of uncertainty. There are multiple sources of 

uncertainty in respect of proxy temperature reconstructions and they are the 

subject of an ongoing and open scientific debate.  

 

18. Elements of that debate are touched on in the e-mails. For example, the following 

e-mails from Briffa show some concern to ensure that uncertainty was properly 

recognised. 

E-mail dated 29/4/03 (1051638938.txt): 

 

“Can I just say that I am not in the MBH camp - if that be characterized by an 

unshakable "belief" one way or the other , regarding the absolute magnitude 

of the global MWP. I certainly believe the " medieval" period was warmer 

than the 18th century - the equivalence of the warmth in the post 1900 period, 

and the post 1980s, compared to the circa Medieval times is very much still an 

area for much better resolution. I think that the geographic / seasonal biases 

and dating/response time issues still cloud the picture of when and how warm 

the Medieval period was . On present evidence , even with such uncertainties I 

would still come out favouring the "likely unprecedented recent warmth" 

opinion - but our motivation is to further explore the degree of certainty in this 

belief - based on the realistic interpretation of available data.” 

E-mail dated 3/2/06 (1138995069.txt): 

 

“we are having trouble to express the real message of the reconstructions - 

being scientifically sound in representing uncertainty , while still getting the 

crux of the information across clearly…We have settled on this version 

(attached) of the Figure which we hoe [sic] you will agree gets the message 

over but with the rigor required for such an important document.” 

 

19. What is clear is that the uncertainty associated with any estimate of past 

temperatures from reconstructions is much larger than that of recent instrument 

temperature data. This is demonstrated in the figure below taken from IPCC AR4 

Figure 6.10. The middle plot shows the variability both within and between 

different reconstructions each using an aggregation of proxy data (i.e. several tree 

and non-tree proxies). The lower plot gives an indication of uncertainty bands 

from those reconstructions. Simply looking at any individual reconstruction line 

alone makes only a partial statement about Northern Hemisphere temperatures 

with a large uncertainty. It is obviously even less meaningful to look at an 

individual tree series in isolation.  

 

 

                                                           
2
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Figure 7.1: From IPCC AR4 (Figure 6.10) 

 

20. Understanding requires proper statistical interpretation, i.e. to determine the 

confidence level associated with a statement such as “the present is likely warmer 

than the past”. To do this as objectively as possible would require a complex (and 

difficult) study to perform hypothesis testing in a mathematically rigorous way, 

taking proper account all of the uncertainties and their correlations. We are not 

aware that this has been done in the production of IPCC reports to date, but 

instead qualitative statements have been made based on definitions of ―likely‖, 

―very likely‖ etc according to criteria laid down by the IPCC (‗Likely‘ means a 

probability greater than 66%, and ‗Very Likely‘ means a probability greater than 

90%). 
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21. Finding: We do not find that the data described in IPCC AR4 and shown in Figure 

6.10 is misleading, and we do not find that the question marks placed over the 

CRU scientists‘ input casts doubt on the conclusions. In particular: 

 

 The variation within and between lines, as well as the depiction of 

uncertainty is quite apparent to any reader. 

 

 It presents all relevant published reconstructions we are aware of, i.e. there 

has been no exclusion of other published temperature reconstructions 

which would show a very different picture.  

 

 The general discussion of sources of uncertainty in the text is extensive, 

including reference to divergence and it therefore cannot be said that 

anything has been suppressed. Presenting uncertainty in this way is a 

significant advance on the TAR. 

 

7.3.2 Divergence 
 

22. Divergence: The phenomenon of divergence is an ongoing research area which is 

discussed widely in the literature and the submissions. Tree core data yields both 

width and density measurements and both of these are used to reconstruct 

temperature records. In some cases the temperature reconstruction from one or 

other of these will track instrumental temperature measurements on a short 

timescale, but diverges on a longer timescale. The phenomenon of divergence is 

not observed in all tree series. There is as yet no complete understanding of the 

source of divergence although studies are suggesting possible contributory effects. 

 

23. Finding: The question of whether divergence has been adequately taken into 

account when estimating uncertainties is a complex and ongoing question of 

science and is therefore outside the scope of this Review. We have however 

investigated this matter enough to be satisfied that it is not hidden and that the 

subject is openly and extensively discussed in the literature, including CRU 

papers.  

 

24. The WMO 1999 front cover figure: The allegation is that the figure appearing on 

the front cover of the WMO report of 1999 (Statement on the Status of Global 

Climate, 1999
3
) did not disclose that it combined proxy and temperature records 

and failed to show a declining proxy line due to divergence; and that this was 

done to deceive.  

Jones‘ e-mail on 16/11/99 (942777075.txt) 

“I've just completed Mike's Nature trick of adding in the real temps to each series 

for the last 20 years (ie from 1981 onwards) and from 1961 for Keith's to hide the 

decline.” 
 

is perhaps the prime example of the fact that opposing interpretations can be 

obtained from the same statement. The word ―trick‖ has been widely taken to 
                                                           
3
 http://www.wmo.ch/pages/prog/wcp/wcdmp/statement/wmo913.pdf 



CHAPTER 7: TEMPERATURE RECONSTRUCTIONS FROM TREE RING ANALYSIS 

 

 60 

confirm the intention to deceive, but can equally well, when used by scientists, 

mean for example a mathematical approach brought to bear to solve a problem. It 

is the latter explanation that Jones has given the Review, quoted in paragraph 6 of 

Chapter 4.     

 

25. The WMO report is a short document produced annually. It does not have the 

status or importance of the IPCC reports. The figure in question was a frontispiece 

and there is no major discussion or emphasis on it in the text. The caption of the 

figure states: ―Northern Hemisphere temperatures were reconstructed for the past 

1000 years (up to 1999) using palaeoclimatic records (tree rings, corals, ice 

cores, lake sediments, etc.), along with historical and long instrumental records”. 

 

26. Finding: In relation to ―hide the decline‖ we find that, given its subsequent iconic 

significance (not least the use of a similar figure in the TAR), the figure supplied 

for the WMO Report was misleading in not describing that one of the series was 

truncated post 1960 for the figure, and in not being clear on the fact that proxy and 

instrumental data were spliced together. We do not find that it is misleading to 

curtail reconstructions at some point per se, or to splice data, but we believe that 

both of these procedures should have been made plain – ideally in the figure but 

certainly clearly described in either the caption or the text.  

 

7.3.3 Withholding Data 

 

27. Yamal - withholding data and information on sample size:  This issue concerns 

the Briffa 2000
4
 and Briffa 2008

5
 publications.  The underlying raw data were not 

archived at the time of publication. Since it was not owned by CRU, they had no 

right to archive it. The data were owned by others including Hantemirov and 

Shiyatov. CRU has stated that it directed the request it received for data to the 

owners. Whether it was a result of this, or otherwise, the requester was given a 

copy
6
 of the data in 2004 by Hantemirov. Later, following publication of Briffa 

2008
7
, and again following requests for the data, CRU has stated that it asked the 

owners to archive the data, which they did.  

 

28. Because the raw data was not archived, the information on the number of core 

counts used in each year was not easily available.  As a result the reader could not 

know that the core count in the most recent years had dropped substantially.  This 

fact grew in importance as the need to understand uncertainty grew. The 

information was actually published and in the public domain in 2002
8
 but it is 

arguable that a user of the CRU Yamal chronology would not have known to look 

                                                           
4
 Ibid. 1 

5
 Briffa, K. R., Shishov, V.V., Melvin, T. M., Vaganov, E. A., Grudd, H., Hantemirov, R. M., Eronen, 

M., and Naurzbaev, M. M. 2008. Trends in recent temperature and recent tree growth spanning 2000 

years across Northwest Eurasia. Philosophical Transactions of the Royal Society B-Biological Sciences 

363:2271-2284 
6
 It has also been pointed out to us by CRU that McIntyre acknowledged this in a comment (number 

61) made underneath a Climate Audit post which states that McIntyre did not realize that this was the 

series used by Briffa when he received it. http://climateaudit.org/2009/10/05/yamal-and-ipcc-ar4-

review-comments/.  
7
 Ibid. 5 

8
 Hantemirov, R. M., and Shiyatov, S. G. 2002. A continuous multimillenial ring-width chronology in 

Yamal, northwestern Siberia. Holocene 12:717-726 
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there unless explicitly directed.  Hantemirov and Shiyatov 2002 was referenced in 

Briffa 2008
9
. 

 

29. Finding: It is evidently true that access to the raw data was not simple until it was 

archived in 2009 and this can rightly be criticized on general principles of 

transparency, although it may have been common practice at the time of the 

original publication. We find that CRU has not withheld the data (having correctly 

directed the single request to the owners). However, in the interests of 

transparency, we believe that CRU should have ensured that the data it did not 

own, but had relied upon in publications, was archived in a more timely way.  

This is another example where a more open approach would have been helpful. 

7.3.4 Mishandling Data 

30. We have not focussed upon disagreements over comparisons of results using 

individual tree series for two reasons. First, because this is a science question and 

should be addressed through the normal channels of peer reviewed publication. 

Secondly, because as we have indicated above, it requires much more work to 

show that one is unequivocally more representative than the other, and even then 

requires the conjunction of several additional conditions to lead to an allegation of 

wrongdoing. We have addressed these conditions above, and we have found no 

evidence to substantiate them. Nevertheless we comment briefly upon Yamal as it 

has received so much attention and the Tornetrask series as it is subject of much 

misunderstanding. 

31. Finding on Yamal: The Briffa 2000
10

 paper presents a collection of many 

chronologies (Yamal is simply one of them) assembled from many authors. It is 

quite clear that Briffa simply reprocessed data from other authors (Hantemirov 

and Shiyatov in this case) and no selection was performed.  In their submission to 

the Review CRU included a copy of work they had made available on the web
11

. 

This was posted in response to criticisms published at Climate Audit
12

 which 

described examples of variability between specific tree series in the region. This 

CRU response demonstrates the consistency of the original Yamal publication 

with that obtained using an updated analysis incorporating a comprehensive set of 

contemporary data. The Review is not aware of any equivalent comprehensive 

analysis which demonstrates that the conclusions of Briffa 2000 are inconsistent 

with the best analysis available today. 

32. Finding on ―Bodging‖ in respect of Tornetrask. The term ―bodging‖ has been 

used, including by Briffa himself, to refer to a procedure he adopted in 1992
13

. 

The ‗bodge‘ refers to the upward adjustment of the low-frequency behaviour of 

the density signal after 1750, to make it agree with the width signal. This ad hoc 

process was based on the conjecture that the width signal was correct. There is 

nothing whatsoever underhand or unusual with this type of procedure, and it was 

                                                           
9
 Ibid. 5 

10
 Ibid. 1 

11
 http://www.cru.uea.ac.uk/cru/people/briffa/yamal2009/ 

12
 http://climateaudit.org/2009/09/27/yamal-a-divergence-problem/ 

13
 Briffa, K. R., Jones, P. D., Bartholin, T. S., Eckstein, D., Schweingruber, F. H., Karlen, W., 

Zetterberg, P., and Eronen, M. 1992. Fennoscandian Summers from AD 500: temperature changes on 

long and short timescales. Climate Dynamics 7:111-119. 
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fully described in the paper. The interpretation of the results is simply subject to 

this caveat. The conjecture was later validated
14

 when it was shown to be an effect 

due to the standardisation technique adopted in 1992. Briffa referred to it as a 

―bodge‖ in a private e-mail in the way that many researchers might have done 

when corresponding with colleagues. We find it unreasonable that this issue, 

pertaining to a publication in 1992, should continue to be misrepresented widely 

to imply some sort of wrongdoing or sloppy science.  

7.4 Conclusions and recommendations 

33. We do not find that the data described in AR4 and shown in Figure 6.10 is 
misleading, and in particular we do not find that the question marks placed 
over the CRU scientists’ input cast doubt on the conclusions.  

34. The variation within and between lines, as well as the depiction of uncertainty is 

quite apparent to any reader.  All relevant published reconstructions of which we 

are aware are presented, and we find no evidence of exclusion of other published 

temperature reconstructions which would show a very different picture.  The 

general discussion of sources of uncertainty in the text is extensive, including 

reference to divergence and it therefore cannot be said that that anything has been 

suppressed. Presenting uncertainty in this way is a significant advance on the 

TAR. 

35. We have seen no evidence to sustain a charge of impropriety on the part of CRU 

staff (or the many other authors) in respect of selecting the reconstructions in AR4 

Chapter 6. This would require that all the conditions in paragraph 13 were met in 

respect of tree chronologies either used by, or created by, CRU. No evidence of 

this has either been presented to the Review, nor has it been assembled as a 

scientific study published elsewhere and subjected to scrutiny. For the same 

reasons we found no evidence that there is anything wrong with the CRU 

publications using the Yamal or other tree series. 

36. We find that divergence is well acknowledged in the literature, including CRU 

papers.  

37. In relation to ―hide the decline‖ we find that, given its subsequent iconic 

significance (not least the use of a similar figure in the IPCC TAR), the figure 

supplied for the WMO Report was misleading in two regards. It did not make 

clear that in one case the data post 1960 was excluded, and it was not explicit on 

the fact that proxy and instrumental data were spliced together. We do not find 

that it is misleading to curtail reconstructions at some point per se, but that the 

reason for doing so should have been described.   

38. We find that CRU has not withheld the underlying raw Yamal data (having 

correctly directed the single request to the owners).  But it is evidently true that 

access to the raw data was not simple until it was archived in 2009 and this can 

rightly be criticised on general principles. In the interests of transparency, we 

believe CRU should have ensured that the data they did not own, but had relied 

upon in publications, was archived in a more timely way. 

                                                           
14

 Briffa KR and Melvin TM (2010 in press) 
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39. It is a matter for the IPCC Review to determine whether the conclusions were in 

line with IPCC processes and guidelines for levels of likelihood. In respect of that 

Review we offer the suggestion that putting the combination of different 

reconstructions upon a more rigorous statistical footing would help in the future to 

make confidence levels more objective.  
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CHAPTER 8: PEER REVIEW AND INFLUENCING 

EDITORIAL POLICY OF SCIENTIFIC JOURNALS  
 

8.1 Background: Peer Review, Testing and Verification 
 

1. The rigorous development of scientific ideas leans heavily on peer-reviewed 

publication in scientific journals that are subject to testing and challenge by other, 

published, scientifically derived evidence.   

 

2. The processes whereby new scientific concepts are peer-reviewed and published 

can be complex, contentious and partial (see Chapter 5 and Appendix 5). Peer 

review is not a ―gold standard‖ that ensures validity, as some claim. The processes 

of testing, validation and replication are the means whereby error is discarded, 

uncertainty reduced and robust scientific progress made. Peer review attempts 

initial sieving-out of the demonstrably erroneous or trivial, thereby setting a high 

standard that encourages rigour. But it is not infallible. Many well-founded 

concepts are rejected and many erroneous ideas accepted.   

 

3. If peer review is subverted to exclude apparently well-founded alternative views, 

or if journal editors are intimidated from considering their publication, progress on 

an important issue such as climate change can be seriously slowed or skewed. 

 

8.2  The Allegations 

 
4. The broad allegation is that CRU made improper attempts to influence the peer 

review system, pressuring journals to reject submitted articles that did not support 

a particular view of climate change.   

 

5. This can only be properly assessed by analysis of the individual cases cited. 

Specific examples used to support this allegation are the events surrounding the 

publication of a paper by Soon and Baliunas (2003)
1
, the issues relating to Dr 

Boehmer-Christiansen, editor of the journal Energy and Environment, and certain 

actions of Professor Briffa when he was editor of the Journal Holocene. 

 

8.3 The Soon and Baliunas Affair & Climate Research 

 

6. The paper by Soon and Baliunas (2003) entitled Proxy climatic and environmental 

changes of the past 1000 years, published in the journal Climate Research, 

reviewed 240 previously published papers on temperature trends during the last 

millennium. It challenged the conclusion of Mann et al (1998, 1999)
2
 that the late 

20
th

 century was the warmest period of the last millennium on a hemispheric 

scale, and claimed that recent temperatures were by no means unprecedented over 

                                                           
1
 Soon, W. and Baliunas, S. 2003. Proxy climatic and environmental changes of the past 1000 years. 

Climate Research 23, 89-110. 
2
 Mann ME, Bradley RS, Hughes MK (1998) Global-scale temperature patterns and climate forcing 

over the past six centuries. Nature 392:779–787. 

Mann ME, Bradley RS, Hughes MK (1999) Northern Hemisphere temperatures during the past 

millennium: inferences, uncertainties, and limitations. Geophys Res Lett, 26:759 – 762. 
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this period. It was greeted with enthusiasm by those sceptical of the hypothesis of 

anthropogenic global warming
3
. However it received a negative reception from 

many other climate scientists
4
 on scientific grounds, viz. that it conflated 

qualitative data on temperature and precipitation from many sources that could not 

be combined into a consistent proxy record. That hostility is reflected in the 

released CRU e-mails (e.g. CRU 1051156418.txt, 1051202354.txt), and the 

following e-mail from Jones to Mann on 11.3.03 (1047388489.txt):  

 

“I think the skeptics will use this paper to their own ends and it will set paleo back 

a number of years if it goes unchallenged. I will be emailing the journal to tell 

them I'm having nothing more to do with it until they rid themselves of this 

troublesome editor (de Freitas), a well-known skeptic in NZ. A CRU person is on 

the board but papers get dealt with by the editor assigned by Hans von Storch." 

 

7. The S&B paper had been seen by four reviewers, none of whom had 

recommended rejection
5
, and had been accepted by de Freitas (one of 10 Climate 

Research review editors; papers could be submitted to any one of them). A 

number of review editors resigned as a reaction against the publication of what 

they regarded as a seriously flawed paper.  The journal‘s publisher admitted that 

the journal should have requested appropriate revisions of the manuscript prior to 

publication
6
.  The Editor in Chief resigned on being refused permission by the 

publisher to write an editorial about what he regarded as a failure of the peer 

review system.  De Freitas was said to have described these events as ―a mix of a 

witch-hunt and the Spanish Inquisition‖
7
. 

 

8. These events, and the e-mail quote in paragraph 6, have led to the allegation that 

normal procedures of publications were being improperly undermined by a group 

that included Jones
8
. 

 

9. Jones has responded in evidence
9
 to us that the reaction to the S&B paper was not 

improper or disproportionate given what he saw as the self evident errors of the 

paper.  The arguments presented in the Eos article, if correct, are strongly put, and 

suggest that the reaction was based on a belief, for which evidence was adduced, 

that the science was poor. In light of the reaction of the Journal‘s publisher, we do 

not believe that any criticism of Jones can be justified in this regard. 

 

10. Finding: This was clearly a bruising experience for all concerned.  But Richard 

Horton‘s paper (Appendix 5) and the comments on it in Chapter 5 suggest to the 

Team that this scale of reaction is not unusual in contested areas, and the peer 

review process does not provide insulation from it.  The Review makes no 

judgement about the correctness or otherwise of the Soon and Baliunas paper, but 

we conclude that the strong reaction to it was understandable, and did not amount 

to undue pressure on Climate Research.  

                                                           
3
 New York Times, 5 August 2003. 

4
 e.g. Eos, Vol. 84, No. 27, 8 July 2003. 

5
 http://www.sgr.org.uk/climate/StormyTimes_NL28 htm 

6
 A statement from Inter-Research, 2003. Climate Research, 24, 197-198 

7
 http://www.sgr.org.uk/climate/StormyTimes_NL28 htm 

8
 Montford, A.W. 2010. The Hockey Stick Illusion. Stacey International, London.  

9
 See the note of the CCER meetings held on 9 April 2010 



CHAPTER 8: PEER REVIEW AND INFLUENCING EDITORIAL POLICY OF SCIENTIFIC JOURNALS 

 

 66 

  

8.4 The Conflict with Dr Boehmer-Christiansen 

 
11. Dr Boehmer-Christiansen is Reader Emeritus in Geography at the University of 

Hull and the editor of the scientific journal Energy and Environment. As part of 

her evidence to us, she submitted a copy of her evidence to the House of 

Commons Science and Technology Committee Select Committee for its inquiry 

into ―The disclosure of climate data from CRU at the UEA‖. In it she wrote
10

:     

                                                                                                               

“As editor of a journal which remained open to scientists who challenged the 

orthodoxy, I became the target of a number of CRU manoeuvres.  The hacked 

emails revealed attempts to manipulate peer review to E&E‟s disadvantage, and 

showed that libel threats were considered against its editorial team.  Dr Jones 

even tried to put pressure on my university department.
 
The emailers expressed 

anger over my publication of several papers that questioned the „hockey stick‟ 

graph and the reliability of CRU temperature data. The desire to control the peer 

review process in their favour is expressed several times”. 

 

12. Apart from the allegation of ‗attempts to manipulate peer review‘ for which 

Boehmer-Christiansen presents no evidence in relation to the journal that she 

edits, her statement
11

 to us implies that pressure on her University was designed to 

undermine her role as editor of Energy and Environment. She comments that ―a 

message was send to my head of department late last year by Phil Jones in 

relation to some other matter, which suggested that the University of Hull should 

dissociate itself from me as editor of Energy & Environment (Multi-Science) as I 

was causing difficulties for CRU.‖  

 

13. This episode appears to have been precipitated by an email sent on 2 October 

2009 (1254746802.txt) from Boehmer-Christiansen to Stephanie Ferguson at the 

UK Climate Impacts Programme, and copied to a number of others. Its title was: 

“Please take note of potetially [sic] serious scientific fraud by CRU and Met 

Office.” The email was brought to the attention of Jones by the ―help desk‖ of 

UKCP09 in the UK Department for Environment, Food and Rural Affairs 

(DEFRA). He then wrote an e-mail on 27 October 2009 (1256765544.txt) to 

Professor Graham Haughton, Boehmer-Christiansen‘s Head of Department, 

complaining about the e-mail as ―very malicious”. Haughton responded 

sympathetically, but commented that “I‟d want to protect another academic‟s 

freedom to be contrary and critical”, to which Jones replied: “I don‟t think there 

is anything more you can do. I have vented my frustration and have had a 

considered reply from you”.  

 

14. Finding: We see nothing in these exchanges or in Boehmer-Christiansen‘s 

evidence that supports any allegation that CRU has directly and improperly 

attempted to influence the journal that she edits. Jones‘ response to her accusation 

of scientific fraud was appropriate, measured and restrained. 

 

 

                                                           
10

 Memorandum submitted by Dr Sonja Boehmer-Christiansen (CRU 26), at 4.1 
11

 Dr Sonja Boehmer-Christiansen submission (no.43), 23 February  
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8.5 Peer Review and Professor Briffa‟s Editorship of 

Holocene 
 

15. An e-mail (1054748574.txt) was sent by Briffa, as Editor of the journal Holocene, 

on 4.06.03 to Ed Cook, a reviewer, as follows: 

 

“I am really sorry but I have to nag about that review – Confidentially I now need 

a hard and if required an extensive case for rejecting – to support Dave Stahle‟s 

and really as soon as you can.”  

 

This has been assumed to be an editor who wishes to have the paper rejected, for 

reasons that are not explicit, seeking help from a reviewer to do so. In general, 

reviewers are not, or should not be invited to reject, merely to review. This e-mail 

has been widely interpreted as Briffa perverting the purpose of peer review by 

asking a colleague for help in rejecting a paper that contained research findings 

contradictory to his own views
12

.  

 

16. However, put in context, the e-mail‘s significance changes. The reality is reflected 

in a series of emails provided by Briffa
13

 and which have been redacted to remove 

names, apart from that of Stahle, as follows:  

 

 17.06.02 – Briffa requests references from Dr Dave Stahle and referee B for a 

paper submitted to Holocene on the use of a specific tree ring record.  

 07.08.02 – Stahle submits a referee report to Briffa. It is strongly critical of 

some of the underlying analysis, though it comments that the paper is well 

written. Advises rejection but suggests that if substantial additional work were 

done, it could be suitable for publication.  

 09.08.02 – Briffa to Stahle, thanking him for the review, and committing 

himself to reading the paper very carefully in anticipation of receipt of a 

second review. 

 28.05.03 – Briffa to referee B, pressing to send a second review.  

 04.06.03 – Briffa reiterates his request to referee B, sending the email copied 

in paragraph 15. 

 04.06.03 – Referee B sends review to Briffa. In the event, the review is not as 

negative as that of Stahle: the paper is ―marginal at best, could justifiably be 

rejected‖.  This is an immediate reply to the email copied in paragraph 15. 

 23.07.03 – One of the authors e-mails to Briffa enquiring about a decision on 

the paper. 

 24.07.03 – Briffa to author. Apologises for the delay (―the manuscript could 

have been dealt with much better‖) and encloses referees‘ comments. Offers 

possible fast-track publication if the referees comments could be dealt with.  

 

We can find no evidence that the article was subsequently published but the 

evidence above demonstrates that the possibility of publication was not 

rejected. 

                                                           
12

 e.g. Channel 4 News 3.2.10 
13

 Copies of Communications relating to Keith Briffa‟s editorial treatment of a submitted manuscript. 

Available at www.cce-review.org/Evidence.php 
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17. Finding: Although much has been made of the e-mail in paragraph 15 as evidence 

of an unprincipled approach to the role of editor, we see nothing in these 

exchanges that supports the interpretations of subverting the peer review process 

that have been placed upon it. It appears to reflect an Editor with a strongly 

negative review in hand, and who presumably has read the paper, asking for 

confirmation that the paper should be rejected, possibly to reduce one of the many 

complications that assail an editor; and in view of the delay in communicating to 

authors, hoping for a strong decision from the referee. On receiving a second, 

more equivocal review, he offers the authors the opportunity to re-submit. These 

exchanges illustrate some of the complications of an Editor‘s life as referred to in 

Chapter 5 and in Appendix 5.  They do not provide evidence of subversion of 

process in rejecting contradictory ideas as has been alleged. 

 

8.6 Conclusions 

 
18. In our judgement none of the above instances represents subversion of the peer 

review process nor unreasonable attempts to influence the editorial policy of 

journals.  It might be thought that this reflects a pattern of behaviour that is partial 

and aggressive, but we think it more plausible that it reflects the rough and tumble 

of interaction in an area of science that has become heavily contested and where 

strongly opposed and aggressively expressed positions have been taken up on both 

sides.  The evidence from an editor of a journal in an often strongly contested area 

such as medicine (Appendix 5) suggests that such instances are common and that 

they do not in general threaten the integrity of peer review or publication. 
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CHAPTER 9: COMMUNICATING INTO THE PUBLIC 

DOMAIN THROUGH THE IPCC  
 

9.1 Background 

1. Where scientific results and concepts are relevant to issues of public or policy 

interest, their complexities are often such that they need to be communicated in 

simpler, comprehensible language that includes explicit statements about 

uncertainties and errors.  

2. The IPCC process and its assessment reports have been the prime routes through 

which the complexities of climate change are transmitted into the international 

governmental domain. Actions that undermined the rigour, honesty and 

expressions of scientific uncertainty in such communications would be serious 

infringements of good scientific practice. 

9.2 The Allegations 

3. The above principles are the frame for allegations levelled at CRU that relate to 

the Review‘s remit.  In broad terms the claim is that CRU attempted to prevent 

proper consideration of views which conflicted with their own through their roles 

in the IPCC.  

4. If this is the case it would represent a failure to represent current scientific 

understanding impartially at the vital interface between science and policy. If this 

has been done, it has the potential to understate uncertainty, and to undermine the 

rigour of risk-based evaluations by government, with the potential for severe 

social and economic consequences.  

5. There are two specific, analogous allegations. They primarily relate to papers that 

challenge important elements of IPCC work; the first about the interpretation of 

the CRUTEM instrumental temperature series and the second about the 

reconstruction of tree ring proxy temperature series, discussed earlier in different 

contexts in Chapters 6 and 7 respectively. It is alleged that these papers were not 

properly considered by the relevant IPCC writing groups, and that members of 

CRU played the major role in ensuring that this was not done.  

6. The following approach is adopted for each of these two sets of allegations: 

 summary of the scientific basis of the challenge; 

 allegations about the improper treatment of the papers by CRU members in 

their roles in IPCC writing groups; 

 evidence in support of the allegations; 

 the response of the CRU members alleged to have been primarily involved; 

 evidence from the IPCC Review Editors (see Chapter 5, section 5.7) about the 

procedures of the relevant IPCC writing groups; 

 findings of  the Review. 
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9.3  The CRUTEM Temperature Series  

9.3.1 The Scientific Challenge 

7. A paper by McKitrick & Michaels (2004, hereafter MM2004)
1
 argued that a large 

proportion of the measured late 20
th

 century warming was a consequence of 

increased economic activity and that many meteorological measurement sites had 

become increasingly influenced by the warming effect of urbanisation around 

them, the so-called ―heat island effect‖, and that the CRUTEM data set was not 

adequately adjusted for such non-climatic effects. They argued that removing the 

effects of this socio-economic transition would reduce the trend of land surface 

temperatures from 0.27 deg C/decade to 0.11 deg C/decade and possibly to 0.06 

deg C/decade. If this claim were correct it would, for many, fundamentally 

undermine the argument that the increasing concentration of atmospheric carbon 

dioxide as a consequence of human activity was a major driver of climate change.  

9.3.2 The Allegations 

8. The allegation that CRU withheld their data from scrutiny and adjusted it without 

justification is dealt with in Chapter 6. Here we are concerned with the specific 

allegation that CRU improperly dismissed contrary views about the interpretation 

of the CRUTEM series and prevented its serious consideration by the IPCC. 

9.3.3 Evidence in Support of the Allegations 

9. The reaction of Jones, who was then one of two CLAs for Chapter 3 

(Observations: Surface and Atmospheric Climate Change) of the Working Group 

1 report of IPCC AR4, to the MM2004 paper is revealed in an e-mail 

(1089318616.txt) sent on 8
th

 July 2004 to Mann, that included: “The other paper 

by MM (McKitrick & Michaels, 2004) is just garbage. … I can‟t see either of 

these papers being in the next IPCC report. Kevin (Trenberth, the other 

coordinating lead author for ch. 3) and I will keep them out somehow – even if we 

have to redefine what the peer-review literature is!”  It indicates clearly his 

awareness of the paper prior to any drafts of IPCC AR4, and his determination to 

exclude it from consideration by IPCC. 

10. It has been suggested
2
 that this determination to exclude is reflected in the fact 

that MM2004 was not referred to in either the first order draft of Chapter 3 in 

August 2005 or in the second order draft of March 2006. Nor was a paper drawing 

similar conclusions by de Laat and Maurellis (2006)
3
 referred to. It has been 

suggested to us by McIntyre
4
 that it was Jones who kept reference to these papers 

out of the first and second order drafts, with the implication that this was done 

improperly to prevent incorporation of conclusions contrary to those held by the 

CRU group. 

                                                           
1
 McKitrick, R. and Michaels, P.J. 2004. A test of corrections for extraneous signals in gridded surface 

temperature data. Climate Research, 26, 159-173. 
2
 McKitrick submission (no.15), 26 February 

3
 de Laat, A.T.J. and Maurellis, A.N. 2006. Evidence for influence of anthropogenic surface processes 

on lower tropospheric and surface temperature trends. International Journal of Climatology, 26, 897-

913. 
4
 McIntyre submission (no. 23), 2 March 
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11. The omission of reference to MM2004 was criticised by expert reviewer Vincent 

Gray for Chapter 3, but this was rejected by the IPCC writing team for this 

Chapter (see Chapter 5 paragraph 24) with the argument that large scale patterns 

of atmospheric circulation over the continents and stronger warming of the 

continents would produce patterns of warming such as those recorded by 

temperature stations
5
.  

12. The final draft of Chapter 3 did however include reference both to McKitrick & 

Michaels (2004)  and de Laat and Maurellis (2006), in the following paragraph:  

“McKitrick and Michaels (2004) and De Laat and Maurellis (2006) attempted to 

demonstrate that geographical patterns of warming trends over land are strongly 

correlated with geographical patterns of industrial and socioeconomic 

development, implying that urbanisation and related land surface changes have 

caused much of the observed warming. However, the locations of greatest 

socioeconomic development are also those that have been most warmed by 

atmospheric circulation changes (Sections 3.2.2.7 and 3.6.4), which exhibit large-

scale coherence. Hence, the correlation of warming with industrial and 

socioeconomic development ceases to be statistically significant. In addition, 

observed warming has been, and transient greenhouse-induced warming is 

expected to be, greater over land than over the oceans (Chapter 10), owing to the 

smaller thermal capacity of the land.” 

 

13. It has been surmised in a submission to the Review by McKitrick
6
 that Jones 

wrote the above paragraph and bears responsibility for its inclusion. The same 

submission alleges that it represents a ―fabricated conclusion‖ or ―invented 

evidence‖ and that only the derivation of a p-value
7
 from a statistical test that is 

compatible with the claim of statistical insignificance would rebut this allegation 

of fabrication. It alleges that this is evidence of bias, and that after attempts to 

exclude evidence that conflicted with the preferred CRU interpretation of the 

CRUTEM data series from drafts 1 and 2, reasons were contrived in the published 

draft for the specific purpose of rejecting this evidence. If this were correct, such 

actions would appear to violate the principles in Chapter 5, of the duty of 

scientists to ensure that uncertainties are clearly transmitted to those that have the 

responsibility for deciding on any contingent actions. 

                                                           
5
 Gray: “The „corrections‟ to the surface temperature record have always been based on very poor 

evidence. The many references to studies on individual or regional stations which find the need for 

much higher corrections than are currently applied, are ignored. Now you have ignored the persuasive 

evidence of McKitrick and Michaels 2004 Climatic Research 26 156-173 who have shown a significant 

influence on your „corrected‟ figures of a series of socioeconomic factors. You cannot just ignore this 

paper.” 

Response of the IPCC writing team: “References are plentiful. Those of value are cited. Rejected. 

The locations of socioeconomic development happen to have coincided with maximum warming, not 

for the reasons given by McKitrick and Michaels (2004) but because of the strengthening of the Arctic 

Oscillation and the greater sensitivity of land than ocean to greenhouse forcing owing to the smaller 

thermal capacity of land. Parker (2005) demonstrates lack of urban influences.” 

http://pds.lib harvard.edu/pds/view/7795947?n=7&s=4&imagesize=1200&jp2Res=.25&rotation=0 

(comment 3-34). 
6
 McKitrick submission (no.15), 26 February 

7
 The p-value in statistics is the probability of obtaining a statistic at least as extreme as the one 

actually observed, assuming that there is no relationship between the measured phenomena. The lower 

the p-value, the less likely that there is no relationship. McKitrick and Michaels (2004) obtained a p-

value of 0.002, suggesting a significant relationship between climatic and socio-economic trends.  
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14. It has been further alleged
8
 that the changing response to the McKitrick and 

Michaels (2004) paper between the response to Gray and the statement in 

paragraph 13 of AR4, both assumed to have been by Jones, is evidence of a 

preparedness to accept any argument, irrespective of how well founded, that 

would refute conclusions to which he was opposed. 

 

9.3.4 Jones‟ Response 
 

15. These allegations were put to Jones. We summarise his oral and written responses 

as follows
9,10

:  

 

 Jones comments that the e-mail of July 8, 2004 was sent on the spur of the 

moment and quickly forgotten. No pattern of behaviour with respect to his 

IPCC work could be construed from this one email.  

 

 The reason for the strong response of the email and the justification for not 

including reference MM2004 in the early drafts is that it can be readily shown 

to be scientifically flawed.   

 

 The basis for this statement is that if the CRUTEM3 trend is reduced by the 

factor claimed by MM2004, the land-based record then becomes incompatible 

with the ocean and the satellite record. MM2004 make no mention of this in 

their paper. In writing Chapter 3 of AR4 the author team were mindful of this. 

MM2004‘s analysis of the land surface temperature record is completely at 

odds with the rest of the surface and lower tropospheric temperature records. 

MM2004 also fails to take into account the effects of changes in the 

atmospheric circulation. 

 In summary, the atmospheric circulation has been shown, in numerous studies, 

to account for large scale patterns of temperature change. Before undertaking 

the kind of analysis in MM2004, it is essential to account for known signals 

(i.e. the North Atlantic Oscillation (NAO)
11

 and El Nino Southern Oscillation 

(ENSO)
12

 and possibly others) and then examine the residuals. It does not 

make sense to calculate the p-value without allowing first for the atmospheric 

effects and their spatial autocorrelation in that calculation. 

 

 In view of these arguments, it was reasonable to exclude MM2004, as the 

IPCC reports are assessments, not reviews of the literature. The author teams 

were chosen for their experience and expertise, and reliance was placed on this 

in determining which work should be included and discussed in the 

                                                           
8
 McKitrick submission (no.15), 26 February 

9
 Response from Professor Jones to questions from Professor Geoffrey Boulton (20 April) 

10
 Clarification from Professor Jones to additional questions from Professor Geoffrey Boulton (3 May) 

11
 The North Atlantic Oscillation (NAO) and the associated Arctic Oscillation are parts of the global 

wave structure in the northern hemisphere atmosphere. The Icelandic low and the Azores high are parts 

of this wave structure, and their east-west oscillations control the strength and direction of westerly 

winds and storm tracks across the North Atlantic.  
12

 ENSO (El Niño-Southern Oscillation) is a 5-year (on average) oscillation between warm and 

upwelling cold waters in the tropical eastern Pacific, which has a major impact on atmospheric pressure 

in the region and knock-on effects on weather in many other parts of the world. 
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assessment.  

 

 Jones commented that the decision about which papers to include and which to 

exclude was a collective one of the author team of Chapter 3 of AR4. Jones 

stated that he did not write the relevant text in the final report as has been 

assumed: the lead on the relevant section (3.2) was another member of the 

writing team. The suggestion to make a response did not come from Jones, as 

he was not the responsible person for the section. He did, however, agree with 

its inclusion in the final draft as a part of the overall writing team and a CLA 

for Chapter 3.  

 

 Jones explained that the decision to include MM2004 (and de Laat and 

Maurellis, 2006) was made at the final plenary team meeting in Bergen, and as 

stated the text was seen by the whole writing team. It had not been possible to 

include de Laat and Maurellis (2006) until then, as it was not published until 

after the third Lead Author‘s meeting. Discussion of MM2004 can be seen in 

comments numbered 3-283 to 3-289 of the Second Order Draft of Chapter 3
13

. 

In two of these comments (3-284 and 3-285) it was stated that reference would 

be made to MM2004 in Section 3.2.2.2 with some text, which would point out 

that the papers by MM2004 and de Laat and Maurellis were biased. The fact 

that the Chapter author team had now read de Laat and Maurellis is referred to 

in response to comment 3-289. The comments were signed off by the two 

Review Editors for the Chapter.  

 

 Jones also noted to us that there were three criticisms made of the draft of the 

Summary for Policy Makers (SPM) based on those of MM2004, but that these 

were rejected by the SPM writing team (which did not include any members 

of the Chapter 3 team). They regarded them as inconsistent with a large body 

of the climatological literature addressed in Chapter 3 (comments numbers 

482, 864 and 1005)
14

. 

 

9.3.5 Evidence from IPCC Review Editor for Chapter 3 

(Professor Sir Brian Hoskins) 

16. The role of Review Editors was to ensure that all comments from expert and 

government reviewers were given appropriate consideration, to advise lead 

authors how to handle contentious and controversial issues and to ensure that 

genuine controversies were reflected adequately in the text. Professor Hoskins 

was one of three Review Editors for Chapter 3. Telephone evidence was sought 

from Hoskins about the ways of working of the author team for Chapter 3.  The 

full summary of the interview with Hoskins is available on the Review website
15

. 

17. Hoskins confirmed that LAs, working individually and as small groups, were 

responsible for the collation and primary assessment of material relevant to the 
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 Comments are available at http://hcl.harvard.edu/collections/ipcc/ by scrolling down to appropriate 
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14
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topics for which they were responsible. The CLAs led the plenary meetings of the 

writing team prior to production of each of the drafts, led the process of overall 

collation of the Chapter material and the production of the initial drafts of the First 

and Second Draft Reports and the Final Draft Report of the Chapter. These drafts 

were discussed and agreed during plenary meetings of the whole writing team.  

18. There were a very large number of comments from reviewers, of which a majority 

were from a relatively small group. The Review Editors made sure that they were 

all given proper consideration, and that they were either responded to by a change 

in the text or by an adequate reason for omission that was recorded in the author 

responses to expert and governmental review comments
16

. Hoskins, as a Review 

Editor, took part in the Chapter 3 plenary discussions and ensured that conflicting 

views were addressed.  

19. Led by the two CLAs, Jones and Trenberth, the writing team for Chapter 3 was 

assiduous in dealing with comments. Hoskins was very impressed by Jones‘ 

attention to detail, and the rigour of the Chapter 3 process. 

20. The levels of confidence and uncertainty reflected in the drafts were based on the 

consensus of a group of CLAs and LAs who were chosen for their expertise and 

experience in relevant fields. Irrespective of whether a paper is published in a peer 

reviewed journal, it is the responsibility of the whole team to assess whether a 

paper‘s conclusions are robust and to justify whether its arguments should carry 

weight in the assessment. These decisions for each draft were taken in plenary 

sessions of the whole team. Hoskins said that it is inconceivable that a paper 

making significant claims relevant to the work of IPCC and the Chapter 3 team 

would not be considered by the team as a whole. The basis for rejecting one of the 

papers that is a focus of the allegation is included in IPCC records
17

. Decisions 

about the inclusion of the MM2004 paper would have been taken by the whole 

team. Jones‘ voice would have been one amongst many.  

9.3.6 Findings 

21. The essential issues in determining whether there is substance to the allegation 

that Jones misused his position to exclude well-founded conclusions that 

conflicted with his prior views and ―invented‖ an explanation in order to reject 

them are as follows:  

i)  Was the decision to exclude the MM2004 paper from the first and second drafts 

an unreasonable one?  

ii) Was the reason given for the rebuttal of MM2004 in the final draft ―invented‖?  

iii) If the answer to either or both of these questions is ―yes‖, was Jones the major 
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 Available at: http://hcl.harvard.edu/collections/ipcc 
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 The issue is discussed further in discussion of reviewers comments on the 2
nd

 order draft of Chapter 
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influence in excluding early consideration and/or in providing an ―invented‖ 

explanation?  

22. The answer to i) depends upon the scientific credibility of the article. The 

contemporary emails indicate a highly critical response to it, and Jones‘ email 

(paragraph 9) is very strongly negative. Was the absence of a discussion of 

MM2004 in the first and second drafts reasonable, or could it reflect suppression 

of a view merely because it conflicted with that of the writing team or of Jones? 

Was the analysis in MM2004, and later in de Laat and Maurellis (2006), so 

evidently flawed in an issue as important as the significance of the instrumental 

record of climate change (see Chapter 6), that it could be readily rejected in the 

AR4? Jones believes that it was (paragraph 15, bullets 2-4), although the 

persistence of a debate on the issue in peer reviewed journals, including on one 

side MM2004, de Laat and Maurellis (2006), McKitrick and Michaels (2007)
18

 

and McKitrick (2010)
19

, and on the other side Benestad (2004)
20

, Parker (2010)
21

, 

Jones et al (2008)
22

 and Schmidt (2009)
23

, suggests at least a continuing margin of 

doubt. Those within the writing team took one view, and a group outside it took 

another. It is not in our remit to comment on the rights and wrongs of this debate, 

but those within the team had been entrusted with the responsibility of forming a 

view, and that is what they did. They initially rejected inclusion of reference to 

MM2004, and in the final draft included a commentary on it explaining why they 

disagreed with its conclusions. It may be that the conclusions of MM2004 

conflicted so strongly with a generally held view among climate scientists that 

rejection was made too easily; but in the absence of better evidence, this is mere 

speculation.  The mechanisms of the IPCC did however ensure that a reference to 

the article (and to de Laat and Maurellis, 2006) was contained in the final draft.  

 

23. The answer to ii) depends upon the implication that the response to MM2004 in 

the published Chapter 3 was not scientifically credible. Having read most of the 

relevant papers however, we observe a consistence of view amongst those who 

disagree with MM2004 that has been sustained over the last 6 years, that the large 

scale organisation of atmospheric circulation produces a spatially integrated 

response to forcing. Although we do not comment on the relative merits of the 

two views, we see no justification of the view that that this response was 

―invented‖, or even that its various expressions in the response to reviewer Gray
24 

or the final text are fundamentally different.  
 

24. Irrespective of the above comments on issues i) and ii), the evidence of the 

Review Editor underlines the team responsibility for the text, and the unlikelihood 
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 McKitrick R and Michaels P. 2007. Quantifying the influence of anthropogenic surface processes 

and inhomogeneities on gridded global climate data. Journal of Geophysical Research 112: D24S09. 
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 Benestad, R. 2004. Are temperature trends affected by economic activity? Comment on McKitrick 
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 Parker, D. E., 2010: Urban heat island effects on estimates of observed climate change, Wiley 
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that a single voice could dominate on an important issue.  Jones‘ evidence is that 

McKitrick‘s ―surmise that Professor Jones … wrote the paragraph (in Chapter 3) 

alone or in consultation with Trenberth, and bears responsibility for its 

inclusion”
25

 is false, and that the lead responsibility for the relevant section was 

another specified member of the writing team.  

 

25. We conclude that there is evidence that the text was a team responsibility.  It is 

clear that Jones (though not alone) had a strongly negative view of the paper but 

we do not find that he was biased, that there was any improper exclusion of 

material or that the comments on the MM2004 paper in the final draft were 

―invented‖ given the (continuing) nature of the scientific debate on this issue.  

 

9.4 The Tree Ring Proxy Temperature Series  

9.4.1 The Scientific Challenge 

26. A paper by McIntyre and McKitrick (2003; hereafter referred to as M&M2003)
26

 

argued that the so called ―hockey stick‖ plot (Mann, Bradley and Hughes, 1998; 

hereafter referred to as MBH98)
27

 contained both simple errors and serious 

statistical errors. It suggested that the ―hockey stick‖ shape of the MBH98 

reconstruction was largely an artefact of these errors and of the selection of 

specific tree ring series.  

27. This work posed a significant challenge to interpretation of the assessment by the 

IPCC of the history of climate of the last millennium prior to the instrumental 

record of the last 150 years. It cast doubt on the validity of the claim of MBH98 

and of Mann, Bradley and Hughes (1999; hereafter MBH99)
28

 that the northern 

hemisphere was warmer in the late 20
th

 century than at any time during the last 

millennium, which has been assumed by many to be evidence in support of the 

argument for strong, human induced greenhouse warming over recent decades. 

   

9.4.2 The Allegations  

28. It has been alleged that Briffa, in his role as lead author for Chapter 6 in Working 

Group 1 for AR4, and as the member of the writing team with the most relevant 

expertise, attempted to bias the scientific conclusions towards those of the 

MBH98/99 and to set aside the inconvenient evidence of M&M2003.  It is alleged 

this behaviour was calculated to favour one particular view of climate change and 

its causes, and to discredit or ignore opposing views, without, at the time, an 

adequate scientific reason for doing so. It would therefore represent a failure to 

discharge a scientist‘s responsibility impartially to represent current scientific 

understanding at the vital interface between science and policy. 
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 McKitrick submission (no. 15), 26 February 
26

 McIntyre, S. and McKitrick, R. 2003. Corrections to the Mann et al (1998) proxy database and 
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9.4.3 Evidence in Support of the Allegations 

29. The Chapter 6 writing team relied heavily on a paper that was in preparation by 

Wahl and Ammann (eventually published as Wahl and Ammann, 2007, hereafter 

referred to as WA2007) that purported to refute the arguments of M&M2003. It 

has been alleged that Briffa played a central role in improperly using WA2007 to 

refute M&M2003, to discredit a paper that conflicted with his core hypothesis, 

and in doing so was willing to break IPCC rules:  

 The claim of refutation made in the second order and the published drafts of 

Chapter 6 was knowingly misleading, because the method used to support the 

conclusions of WA2007 was dubious, and in any case, relied upon material 

that was rejected for publication in Geophysical Research Letters, and was not 

made available until August 2008 in an online supplement to Ammann and 

Wahl 2007, hereafter referred to as AW2007, long after acceptance of the final 

draft of Chapter 6.  Thus even if the paper did represent an effective refutation 

of the M&M2003 argument, it was not available prior to the acceptance of the 

final draft of Chapter 6 of AR4. 

 

 IPCC rules require papers that are to be referenced should be at least 

‗accepted‘ by journals by specific deadline dates.  WA2007 missed these 

deadlines and should not have been quoted as evidence. 

 

 Briffa broke confidence by asking Wahl, who was not involved in the IPCC 

process, to comment on Chapter 6 text.      

30. The second order draft text of IPCC 2007 WGI Chapter 6, assumed in the 

allegation to have been written by Briffa, and sent late in March 2006 to the 

Government and Expert Reviewers, included on page 29 the following text that 

relied on WA2007 to rebut M&M2003: 

 “McIntyre and McKitrick (2003) reported that they were unable to replicate the 

results of Mann et al. (1998). Wahl and Ammann (accepted) demonstrated that 

this was due to the omission by McIntyre and McKitrick of several proxy series 

used by Mann et al. (1998). Wahl and Ammann (accepted) were able to 

reproduce the original reconstruction closely when all records were included”.  

31. This text was criticised by the Reviewer for the Government of the United States 

of America, who wrote in comment 6-750
29

: 

“The use of Wahl and Ammann (accepted) does not comply with WG1‟s deadlines 

and all text based on this reference should be deleted. WG1‟s rules require that 

all references be “published or in print” by December 16, 2005. Wahl and 

Ammann was “provisionally accepted” on that date, and not fully accepted until 

February 28, 2006, at which time no final preprint was available. Substantial 

changes were made in the paper between December 16, 2005 and February 28, 
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2006, including insertion of tables showing that the MBH98 reconstruction failed 

verification with r-squared statistics, as had been reported by McIntyre and 

McKitrick in 2003. These tables were not available in the draft considered by 

WG1 when developing the second-order draft.”  The response to this was: 

“Rejected – the citation is allowed under current rules” (Comment 6-1158)
30

.                                                                                 

32. It was alleged that the material derived from WA2007 that was the rationale for 

the text in the final version of Chapter 6 was based on material that was not 

published or openly available until after the last deadline for the final draft. Their 

evidence should therefore not have been included.  

33. In an email dated 18 July 2006 (1153470204), Briffa wrote to Wahl, who was not 

an official Expert Reviewer, as follows:  

“Gene I am taking the liberty (confidentially) to send you a copy of the 

reviewers comments (please keep these to yourself) of the last IPCC draft 

chapter. I am concerned that I am not as objective as perhaps I should be and 

would appreciate your take on the comments from number 6-737 onwards, that 

relate to your reassessment of the Mann et al work. I have to consider whether 

the current text is fair or whether I should change things in the light of the 

sceptic comments. In practise this brief version has evolved and there is little 

scope for additional text, but I must put on record responses to these comments 

- any confidential help , opinions are appreciated . I have only days now to 

complete this revision and response. note that the sub heading 6.6 the last 2000 

years is page 27 on the original (commented) draft. Cheers Keith” 

34. It is alleged that this e-mail is an appeal to a strong proponent of the ―hockey 

stick‖ plot for assistance in coping with the comments of reviewers sceptical about 

it, that it hands confidential material to Wahl for him to help rebut the comments 

from Expert Reviewers critical of the Wahl and Ammann paper, and that it breaks 

rules of confidentiality at a stage when even official reviewers were denied ready 

access to review comments. It is implied that Briffa was prepared to go to 

exceptional and improper lengths to bolster a case that he supported and to defend 

it against alternative views.  

35. Finally, it is alleged that the relevant paragraph on p.466 in Chapter 6 of the AR4 

Final Report leaves the last word to Wahl and Ammann, and the reader is left with 

the clear impression that the M&M2003 criticisms have been rebutted, although 

the work claimed to be the rigorous basis of this rebuttal had missed or was long 

after IPCC deadlines. 
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9.4.4 Responses from Briffa 

36. These allegations were put to Briffa. We summarise his oral and written responses 

as follows
31,32,33,34

: 

a) Evaluation of the M&M2003 work by the Chapter 6 writing team 

 Briffa responded that the M&M2003 work was taken very seriously by the 

Chapter 6 writing group. There was genuine concern about whether its claim 

that the MBH98 reconstruction could not be replicated was correct. It was 

important to assess the merits of this, as a failure in replication would, if 

substantiated, be crucial in assessing confidence in the MBH99 reconstruction 

and the trend of past climate. Did M&M2003 provided sufficient grounds for 

dismissing the view of temperature change in MBH98?  

 The evaluation of this issue was very similar in both the second order and 

final, published versions of Chapter 6. The final version is: 

  

 “McIntyre and McKitrick (2003) reported that they were unable to 

replicate the results of Mann et al. (1998). Wahl and Ammann (2007) 

showed that this was a consequence of differences in the way McIntyre and 

McKitrick (2003) had implemented the method of Mann et al. (1998) and 

that the original reconstruction could be closely duplicated using the 

original proxy data. McIntyre and McKitrick (2005a,b) raised further 

concerns about the details of the Mann et al. (1998) method, principally 

relating to the independent verification of the reconstruction against 19th-

century instrumental temperature data and to the extraction of the 

dominant modes of variability present in a network of western North 

American tree ring chronologies, using Principal Components Analysis. 

The latter may have some theoretical foundation, but Wahl and Ammann 

(2006NOTE) also show that the impact on the amplitude of the final 

reconstruction is very small (~0.05°C; for further discussion of these 

issues see also Huybers, 2005; McIntyre and McKitrick, 2005c,d; von 

Storch and Zorita, 2005).” 

 

 The first sentence above reflects the concern that the results of MBH98 could 

not be replicated.  

 

 Briffa noted however that M&M2003 had not followed the MBH98 method and 

that Rutherford et al. (2005)
35

 had pointed out that the M&M2003 approach to 

calculation resulted in the elimination of 77 out of the 95 pre-1500 tree ring 
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proxy series used by MBH98. 

 

 WA2007 had then shown that the results of MBH98 could be replicated very 

closely using their implementation of the MBH98 methods and using the same 

data. This is pointed out in the second sentence of the above paragraph from 

Chapter 6.  

 

 Briffa pointed out that the AR4 text did not state that WA2007 had disproved 

the concerns of M&M2003. Instead it considered their possible impact on the 

final reconstruction, citing papers that had assessed this impact including, but 

not exclusively, WA2007. These results indicated that the impact on the final 

reconstruction might be relatively small, leading to the view, contained in the 

AR4 text, that the criticisms raised against the MBH98 reconstruction were not 

sufficient to discount the evidence that it represented.  

 

 Briffa commented that he believed the above quoted paragraph from the 

published report represented a proper and balanced response to the issues raised 

by M&M2003, that the issues were important to the assessment and that the 

reference to WA2007 was a significant part of the debate. 

 

 Briffa and his colleague Osborn
36

 commented that in any case the MBH98 was 

only one of 12 such reconstructions in figure 6.10 in Chapter 6, and does not 

therefore dominate the picture. The M&M2003 series is not presented in that 

figure as an alternative reconstruction, as McKitrick commented on the first 

order draft that, the draft ―trots out the straw man that we are selling an 

alternative climate history, despite our repeated and persistent statements that 

we are not trying to offer „our‟ climate history curve.‖
37

  

 

 Briffa also rejected the implication that this text was his responsibility, asserting 

that it was the responsibility of the whole writing group, not of any one person. 

 

  b) Deadlines 

 

 Briffa rejected the allegation that IPCC rules on deadlines were broken because 

of a determination to include reference to WA2007 (which was claimed to have 

been in press at the time). Details of these allegations and the responses to them 

from Briffa and Osborn are on the Review website
38

. 

  

 Briffa pointed out that the scientific content in AW2007, referred to by 

WA2007, is equivalent to the content in the manuscript rejected by Geophysical 

Research Letters (this was not rejected for its scientific content, but for other 

editorial reasons). 

  

  c) Breaching confidentiality 
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 Briffa responded to the allegation of having broken confidentiality in sending 

draft text to Wahl to comment on, that there is no proscription in the IPCC rules 

to prevent the author team seeking expert advice when and where needed. The 

Technical Support Unit (TSU) and the CLAs of Chapter 6 agree that the author 

team was allowed to seek such advice. Copies of communications from both 

CLAs (Jansen and Overpeck) and the IPCC WG1 TSU are provided by Briffa 

(and published on the website) to provide support to Briffa‘s claim that his 

actions did not contravene IPCC procedures.  

 

 Briffa asserts that Wahl was asked for comment on text as a knowledgeable and 

objective arbiter and as such was a wholly reasonable judge of whether the 

responses were appropriate. Given his particular expertise on the details of the 

Mann et al. methodology and most importantly the implications for the 

character of the Mann et al. reconstruction, Briffa felt justified in seeking his 

advice and in using specific wording in a very few responses that were based on 

the text of a paper co-authored by Wahl (AW2007). Wahl did not write any of 

the main text, though he did make some suggestions for very minor edits. 

Briffa‘s evidence includes copies of the relevant email exchanges with Wahl
39

, 

which also confirm that both Jansen and Overpeck, as CLAs, were aware of the 

approach to Wahl. 

 

9.4.5 Evidence from IPCC Review Editor for Chapter 6 

(Professor John Mitchell) 
 

37. Mitchell was one of two Review Editors for Chapter 6 of the AR4 Working Group 

1 report. A telephone interview with him was conducted to establish how 

unpublished and ―in press‖ material was handled and how decisions about the text 

of successive drafts were made. He commented as follows
40

:  

 

“I was not aware of the debate about whether the Wahl and Ammann paper had 

or had not met the deadline for the 2
nd

 order draft for chapter 6, until after the 

event. The concentration on specific deadlines however misses the larger point. It 

must be recognised that if only published sources were used, the report would be 

two years old by the time of publication. In a fast-moving area such as climate 

change research, assessments could be significantly behind the times if important, 

but as yet unpublished, new results could not be used. The assessments for 

policymakers could also therefore be behind the times”.   

“In earlier assessments, there had been a relatively liberal regime in using 

unpublished material provided that there was a sound basis for regarding it as 

rigorous or reliable, although priority was always given to finding published 

sources. In AR4 however, the regime was tightened significantly, so that such 

material was only to be used under exceptional circumstances, but the use of 

unpublished material was not prohibited. „Hockey-stick‟ issues were regarded at 
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the time as sufficiently important to justify using new data. The dilemma between 

using only published material and being out of date, or using more recent 

unpublished material was increased in AR4 as the „latest publication date‟ was 

about 12 months earlier than in the process than in the previous assessment”. 

“The email is problematic (para 33). On the one hand it appears to reflect an 

honest request to an expert for a comment about the extent to which the author is 

being balanced and fair. On the other hand, it stresses the need for confidentiality 

in three places, implying that the author realizes that the approach may be 

improper. There was also a leak of an early draft of the WG1 report to the press 

which led to IPCC emphasizing the need to maintain confidentiality in general 

which may have been at the back of the author‟s mind”.  

“In principle however there is nothing in IPCC rules that prevents an author from 

seeking external help, comment or judgement on text through consulting his peers. 

It is questionable whether expert reviewers‟ comments, in some* ways analogous 

to the comments of a peer reviewer for a journal, should be shared with an third 

party without their consent. (*Note that unlike most peer-reviewed journals, IPCC 

reviewers names and comments are made available at the end of the process).” 

9.4.6 Findings 

38. The essential issues to be resolved in relation to the allegations are:  

 Was the McIntyre and McKitrick (2003) paper dealt with in a reasonable 

fashion in the draft and final versions of Chapter 6?  

The evidence and narrative provided by Briffa is persuasive that these issues were 

dealt with in a careful and reasonable fashion that took into account the 

importance of the issues addressed in M&M2003. McIntyre or McKitrick may 

have wished to see them addressed in a different way, but they were addressed 

seriously and cogently.  

 Is there any evidence of any personal desire from Briffa to protect a 

fundamentalist line in defending the conclusions of MBH98/99?  

The evidence of the Review Editor suggests that no one person in the writing team 

could have overridden the team responsibility for the text. Indeed, the evidence of 

a contemporary e-mail (1140039406; Feb 2006; to Overpeck) suggests that Briffa 

was unlikely to be an uncritical defender of the MBH view of the ‗hockey stick‘, 

and wished to respect the view of the writing team as a whole: 

 

―Peck, you have to consider that since the TAR, there has been a lot of argument 

re„hockey stick‟ and the real independence of the inputs to most subsequent 

analyses is minimal. True, there have been many different techniques used to 

aggregate and scale data - but the efficacy of these is still far from established. 

We should be careful not to push the conclusions beyond what we can securely 

justify - and this is not much other than a confirmation of the general conclusions 

of the TAR…..Just need to show the "most likely"course of temperatures over the 

last 1300 years - which we do well I think. Strong confirmation of TAR is a good 

result, given that we discuss uncertainty and base it on more data.  Let us not try 

to over egg the pudding. For what it worth, the above comments are my (honestly 
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long considered) views - and I would not be happy to go further. Of course this 

discussion now needs to go to the wider Chapter authorship, but do not let Susan 

[Solomon – co-chair of IPCC WG1 for AR4] (or Mike) [Mann] push you (us) 

beyond where we know is right.” 

 

 Is the inclusion of references to WA2007 allegedly against the rules of IPCC 

evidence of a determination to rebut M&M2003 at all costs?  

Taking into account the evidence of the Review Editor, IPCC papers, the 

statement from the CLA, and the importance of the issues raised by M&M2003, 

we consider it to be reasonable that work that might throw further light on these 

issues and to ensure that assessments were as up to date as possible should be 

included. We do not consider therefore that these were exceptional unwarranted 

efforts to defend a particular position, but reasonable attempt so use up to date 

information that might resolve an issue.  They appear to be consistent with IPCC 

principles and to reflect a concern for objectivity. 

 Was there breach of confidentiality in having Wahl comment on draft text of the 

report and does this reflect determination to sustain a predetermined line?  

Although Briffa‘s e-mail
41

 stressing confidentiality does imply an awareness of 

questionable conduct, the e-mail correspondence with Wahl
42

 stresses in several 

places Briffa‘s concern to be fair to sceptical views. We see no evidence in the 

correspondence of anything other than a detailed determination to resolve a 

scientific issue. Nor do the IPCC Review Editor‘s comments to us suggest that 

what would normally be regarded in the research community as conventional 

requests for advice and help, were ruled out.  

39. We conclude, in line with the comments made by Professor Mitchell, it was not 

unreasonable to include the WA2007 paper alongside the M&M2003 paper in 

presenting an up-to-date picture of the relevant scientific arguments.  We do not 

find that Briffa acted improperly in the part he played in this, and note that in any 

case he did not have sole responsibility for the outcome. 

9.5 Conclusions 

 
40. In summary, we have not found any direct evidence to support the allegation that 

members of CRU misused their position on IPPC to seek to prevent the 

publication of opposing ideas.  

41. In addition to taking evidence from them and checking the relevant minutes of the 

IPCC process, we have consulted the relevant IPCC Review Editors.  Both Jones 

and Briffa were part of large groups of scientists taking joint responsibility for the 
                                                           
41

 Briffa to Wahl email: 1140039406.txt; Feb 2006 "I am taking the liberty (confidentially) to send you 

a copy of the reviewers comments (please keep these to yourself) of the last IPCC draft chapter. I am 

concerned that I am not as objective as perhaps I should be and would appreciate your take on the 

comments from number 6-737 onwards, that relate to your reassessment of the Mann et al work. I have 

to consider whether the current text is fair or whether I should change things in the light of the sceptic 

comments. " 
42

 Response to Additional Question regarding Keith Briffa‟s request to Eugene Wahl and his response 

(June 2010) 
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relevant IPCC Working Group texts and were not in a position to determine 

individually the final wording and content. We find that neither Jones nor Briffa 

behaved improperly by preventing or seeking to prevent proper consideration of 

views which conflicted with their own through their roles in the IPCC.  
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CHAPTER 10: COMPLIANCE WITH 

FoIA/ENVIRONMENTAL INFORMATION 

REGULATIONS  
 

10.1 Introduction and Method of Enquiry 
 

1. This Chapter addresses the third part of our remit: “Review the Climatic Research 

Unit‘s compliance or otherwise with the University of East Anglia‘s policies and 

practices regarding requests under the Freedom of Information Act 2000
1
 (‗the 

FoIA‘) and the Environmental Information Regulations
2
 (‗the EIR‘) for the release 

of data‖.  It also reviews subject access requests under the Data Protection Act 

1998 – as amended
3
.  Whilst compliance with FoIA, EIR and DPA fall within the 

more general topic of ‗Governance‘ (covered in the following Chapter), they are 

extracted and covered in detail here, given their very specific relevance to the 

Review. 

2. Interviews were carried out with the: 

 Information Policy & Compliance Manager – IPCM; 

 Science Faculty FoIA/EIR Contact; 

 Director of Information Services; and 

 Key staff within CRU. 

3. Discussions were also held with representatives of the ICO, both to co-ordinate 

the work of the Independent Review with that of the concurrent ICO investigation 

and to seek advice. 

4. Notes of all these interviews are available on the Review website. 

 

10.2 The Allegations 

5. It is alleged by a number of correspondents (for example the submission by 

Matthews
4
) and commentators that requests under the FoIA and the EIR were 

incorrectly denied. Other correspondents (for example the submission by Mann
5
) 

have suggested that a number of these FoIA requests were inappropriate or 

frivolous.  Similarly it is alleged that subject access requests under the DPA for 

access to e-mails specifically referencing the applicant were not fully complied 

with.     

10.3 General Context 

6. The Freedom of Information Act 2000 created new statutory rights of access, 

subject to a number of defined exemptions, to information held by a wide range of 

public bodies.  It replaced the earlier ‗Code of Practice on Access to Government 

Information‘ that was a non-statutory scheme.  The general right of access under 
                                                           
1
 See: http://www.opsi.gov.uk/Acts/acts2000/ukpga_20000036_en_1 

2
 See: http://opsi.gov.uk/si/si2004/uksi_20043391_en.pdf 

3
 See: http://www.ico.gov.uk/what_we_cover/data_protection/legislation_in_full.aspx 

4
 Matthews submission (no. 16), 1 March 

5
 Mann submission (no. 42), 28 February 
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this Act came into force on 1
st
 January 2005.  In cases where access to information 

is refused, the Act requires the public authority to give reasons for that refusal, 

including detailing any exemptions the public authority believes may apply.  

There is also a duty under the Act to offer reasonable advice and assistance to 

applicants seeking information.  

7. The current Environmental Information Regulations (EIR) also came into force on 

1
st 

January 2005. These contain a similar general right of access to that defined 

under the FoIA. Their genesis however dates back to initial regulations based on 

the European Community (EC) Council Directive 90/313 published in 1992, to 

which UEA would have been subject. It is not clear whether this was widely 

understood either by the University or by those seeking information. 

8. Both the FoIA and EIR: 

 encourage the use of formal
 
publication policies (―Schemes‖) and pro-active 

dissemination of information; 

 have initial 20 working day time limits for the public authority to respond to 

requests; 

 require public authorities to provide advice and assistance to applicants and to 

provide the information in the form or format requested wherever reasonably 

possible. 

 use the ‗Public Interest‘ test.  Information can only be withheld if: ―in all the 

circumstances of the case, the public interest in maintaining the exception 

outweighs the public interest in disclosing the information‖; 

 have defined appeal processes (albeit with some subtle differences on time 

limits); and 

 have common recourse to the Information Commissioner and to the 

Information Tribunal. 

 

9. Key differences
6
 between the FoIA and EIR regimes are that, under the EIR: 

 requests can be made verbally and do not have to be submitted in writing (or 

by e-mail) with a name and address; 

 there is a clearer definition of ‗information held‘ than under the FoIA: ―If the 

information is in the authority's possession and has been produced or received 

by the authority, or if it is held by another person on behalf of the authority‖;  

 a request cannot be rejected purely on grounds of cost; 

 the allowed initial response deadline can be extended to 40 working days for 

particularly complex requests; 

 withholding of information under exemptions remains subject to the ‗public 

interest‘ test; 

 there is an emphasis on improved decision making and participation; and 

 there is no direct equivalent to the FoIA ‗vexatious requests‘ provisions. 

 

There are no guarantees of absolute confidentiality under the EIR. 

 

10. The EIRs only cover environmental information, albeit this is subject to a very 

broad definition
i
 (see endnote after paragraph 35).   The FoIA covers all other 

                                                           
6
 See: http://www.defra.gov.uk/corporate/policy/opengov/eir/slides-leaflets htm 
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information held by public authorities, but with a specific exemption for 

environmental information.   

11. The DPA 1998 (as amended) gives individuals the right to know what information 

is held about them. It provides a framework to ensure that personal information is 

handled properly.  The Act states that anyone who processes personal information 

must comply with eight principles, which make sure that personal information is: 

 Fairly and lawfully processed 

 Processed for limited purposes 

 Adequate, relevant and not excessive 

 Accurate and up to date 

 Not kept for longer than is necessary 

 Processed in line with your rights 

 Secure 

 Not transferred to other countries without adequate protection 

 

12. More specifically in the context of this Chapter, the Act provides individuals with 

important rights, including the right to find out what personal information is held 

on computer and most paper records. 

13. UEA‘s (and thus CRU‘s) formal processes are described in 3 documents: 

 ―The Code of Practice for Responding to Requests for Information under the 

Freedom of Information Act 2000‖
7
, which is based on the Lord Chancellor‘s 

Code and sets out the manner in which UEA processes requests. 

 ―Guidance for Staff‖
8
, which directs how UEA staff should respond to 

requests for information. 

 ―Requests for Information‖
9
, which explains how to make a request for 

information, and how the UEA expects to respond.  

 

14. UEA‘s FoIA/EIR processes are based on concentric circles.  The IPCM is 

considered the central point.  He: 

 should always be the co-ordinator for FoIA/EIR requests;  

 maintains the formal FoIA/EIR logs on requests received; 

 establishes a case file for each request; 

 makes the initial determination as to whether to treat a request under the FoIA 

or EIR regime; 

 determines in cooperation with the Faculty contact and relevant staff whether 

the information sought is indeed ―held‖ in statutory terms; and  

 identifies and approaches the key provider via the appropriate faculty or 

central unit contact. 

 

15. The IPCM is the key person within UEA with a detailed understanding of the 

FoIA and the EIR.  He maintains liaison with the ICO.  He is also the key training 

provider to others within UEA. 

                                                           
7
 See: 

http://www.uea.ac.uk/is/strategies/infregs/FOIA+Code+of+Practice+for+Responding+to+Requests 
8
 See: http://www.uea.ac.uk/is/foi/guidance 

9
 See: http://www.uea.ac.uk/is/foi/foi_requests 
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16. The next circle comprises FoIA/EIR contacts at the Faculty or Central Unit level.  

There are FoIA/EIR contacts in place for each of the four University Faculties and 

for each of the central university units (such as Information Systems and the 

Registrar‘s Department). These receive initial training and then yearly updates. It 

is understood that participation in these training sessions has been good. Beyond 

the initial training, it is understood that much learning is ―on the job‖.  

17. The final circle comprises individual members of staff/researchers.  An initial 

brochure was sent to all units in the University when the FoIA/EIR regimes came 

into force in 2005.  Awareness training is made available on a voluntary basis. 

10.4 Investigation 

18. As stated in this Review‘s ‗Issues for Examination‟ document (Appendix 3), it is 

alleged that requests under the FoIA, EIR and DPA were incorrectly denied by 

UEA on advice from CRU. This is the subject of a separate inquiry by the ICO, 

but does fall within the terms of reference of the Review. The Review has 

remained in regular contact with the ICO to ensure that both investigations could 

continue in parallel (see paragraph 19).  The Review is particularly concerned to 

address: 

 What formal processes were in place both centrally and within CRU to ensure 

fair and impartial assessment of FoIA requests?  

 Were there any processes in place centrally to review recommendations from 

CRU that information should not be released? 

 

19. The improperly released e-mails contain a number of references that raise specific 

concerns with respect to FoIA, EIR and the DPA.  In particular, since CRU uses 

data obtained from other bodies, guidance was sought from the ICO on the extent 

to which a public authority that was not a primary repository of data might be 

expected to act as a secondary source of that data for the purposes of FoIA/EIR.   

 

The advice received was that:  

 Neither FoIA nor EIR make a distinction as to whether a public body is a 

primary or secondary source of information or data.  The point is simply 

whether they hold the information for the purposes of the legislation, i.e. 

section 3(2) of FoIA and Regulation 3(2) EIR.  

 If the public authority holds the information for any reason or in any form 
they must provide it or rely on a provision in the legislation to refuse the 
request.  

 If however a request is received and the information requested is publicly 
available, and reasonably accessible, the public body can rely on either 
section 21 FoIA or Regulation 6 EIR and point the requester to these 
sources.  “Reasonably accessible” will normally mean the information is 
published or available on demand. There is no obligation for the public 
body to apply section 21 or Regulation 6: the public body is free to choose 
to supply the data. 
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20. The Review recognises three time periods into which information requests should 

be grouped:  

 before 2005, where the FoIA was not in operation but a precursor regime to 

the current EIR was operating; 

 from 2005 until the start of 2007, when responses to requests were being 

handled informally by CRU; and 

 after 25
th

 January 2007 when the first request was formally logged by the 

IPCM. 

21. The Review had access to the complete formal log of FoIA/EIR requests, 

compiled by the IPCM, with respect to CRU since both current regimes came into 

force at the start of 2005.  CRU only started to treat such requests formally via the 

IPCM in 2007.  It should be noted however that there are extensive indications, 

from e-mails now in the public domain, of requests for information and some 

release of information prior to 2007.  An example is the e-mail from Jones on 21
st
 

February 2005 (1109021312.txt), ―PS I'm getting hassled by a couple of people to 

release the CRU station temperature data. Don't any of you three tell anybody 

that the UK has a Freedom of Information Act!‖. Indeed, three e-mails from 2004 

also made various information requests.  

22. Formal FoIA/EIR requests were initially quite limited. 

 In 2007 four requests were received, of which two were given full release of 

the requested information but two, despite appeals, were rejected. 

 In 2008 two requests were received, one was granted full release, but the other 

was rejected, both initially and upon appeal. 

 In the first half of 2009 only one request was received and this was responded 

to in full. 

 

23. But in the third quarter of 2009 a wave of requests was received.  In the five days 

starting on 24
th

 July, some 60 requests were logged by the IPCM.  A further 10 

requests were logged between the 31
st
 July and 14

th
 August.  Some related to the 

raw station data underpinning the CRUTEM data sets and the vast majority sought 

details of any confidentiality agreements related to this data. The wordings bear 

the hallmarks of an organised campaign. One applicant (UEA Log 09/97) appears 

to have forgotten to customise the request before dispatch.  The text reads: ―I 

hereby make a EIR/FOI request in respect to any confidentiality agreements) 

restricting transmission of CRUTEM data to non-academics involving the 

following countries: [insert 5 or so countries that are different from ones already 

requested] 

 the date of any applicable confidentiality agreements; 

 the parties to such confidentiality agreement, including the full name of 

any organization; 

 a copy of the section of the confidentiality agreement that "prevents further 

transmission to non-academics". 

 a copy of the entire confidentiality agreement.” 

 

24. In the final quarter of 2009 a further wave of 41 requests was received, starting on 

20
th

 November. These were mostly related to the unauthorised release of e-mails 

and seeking information in the context of that release.  However a number raised 

other issues such as: the extent of UEA staff training in FoIA/EIR issues; sources 
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of funding; and statistics on FoIA/EIR requests received. Still others harked back 

to previous themes of access to the CRUTEM data set and related confidentiality 

agreements.   

10.5 Findings 

25. Education and culture.  Whilst we did identify evidence that UEA had widely 

distributed initial guidance at the introduction of the FoIA/EIR regimes in 2005, 

we also found a lack of engagement by core CRU team in understanding 

EIR/FoIA legal requirements and how these might legitimately impact them. 

There was evident confusion within the CRU as to how these requirements might 

be applied for example to data, code, and personal correspondence.  We found a 

tendency to assume that no action was required until precedents had been set.  As 

an example, on 21
st
 January 2005 Jones wrote (1106338806.txt): ―On the FOI Act 

there is a little leaflet we have all been sent. It doesn't really clarify what we might 

have to do re programs or data. Like all things in Britain we will only find out 

when the first person or organization asks. I wouldn't tell anybody about the FOI 

Act in Britain. I don't think UEA really knows what's involved.‖ There was 

insufficient priority given from the UEA centre to motivating staff and to 

prompting continuing education.  Various requests received by the CRU between 

2005 and the start of 2007 had not been formally logged with the IPCM.  

26. Foresight lacking.  We found a lack of recognition by both CRU, and the 

University‘s senior management of the extent to which earlier action to release 

information or give full guidance to locate primary sources and to provide station 

identifiers might have minimized the problems.  There are many references in the 

e-mails now in the public domain to ―hiding information‖, ―finding ways around 

releasing‖, or finding excuses not to release information.  There was a fairly swift 

shift towards a lack of sympathy with the requesters, as seen in an e-mail from 

Jones sent on 7
th

 May 2005 (1083962092.txt): ―Mike and I are not sending 

anything, partly because we don't have some of the series he wants, also partly as 

we've got the data through contacts like you, but mostly because he'll distort and 

misuse them.‖  

We do not suggest that the allegations made against McIntyre are correct.  

27. Unhelpful responses.  We found a tendency to answer the wrong question or to 

give a partial answer.  For example the very first formal FoIA request (UEA Log 

07-04) asked for the list of stations used in the preparation of HadCRUT3 and the 

raw data for these stations. The initial response refers simply to the availability of 

the raw data from other sources and not to the station list.  The requester then 

enters into an extended correspondence trying to extract the station identifiers. An 

extract from 14th April 2007 is given below: 

“While it is good to know that the data is available at those two web sites, that 

information is useless without a list of stations used by Jones et al. to prepare 

the HadCRUT3 dataset. As I said in my request, I am asking for: 

 

1) A list of the actual sites used by Dr. Jones in the preparation of the 

HadCRUT3 dataset, and 
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2) A clear indication of where the data for each site is available. This is quite 

important, as there are significant differences between the versions of each 

site's data at e.g. GHCN and NCAR." 

 

Without knowing the name and WMO number of each site and the location of 

the source data (NCAR, GHCN, or National Met Service), it is not possible to 

access the information. Thus, Exemption 21 does not apply - I still cannot 

access the data. 

 

I don't understand why this is so hard. All I am asking for is a simple list of the 

sites and where each site's data is located. Pointing at two huge piles of data 

and saying, in effect, "The data is in there somewhere" does not help at all. 

 

To clarify what I am requesting, I am only asking for a list of the stations used 

in HadCRUT3, a list that would look like this: 

 

    WMO#     Name     Source 

    58457    HangZhou   NCAR 

    58659    WenZhou    NCAR 

    59316    ShanTou    GHCN 

    57516    ChongQing   NMS 

 

etc. for all of the stations used to prepare the HadCRUT3 temperature data. 

 

That is the information requested, and it is not available "on non-UEA 

websites", or anywhere else that I have been able to find. 

 

I appreciate all of your assistance in this matter, and I trust we can get it 

resolved satisfactorily.” 

 

These station identifiers are finally promised on appeal, but not provided until 

some six months later following further prompting. 

28. Deliberate actions to avoid release.  There seems clear incitement to delete e-

mails, although we have seen no evidence of any attempt to delete information in 

respect of a request already made. Two e-mails from Jones to Mann on 2
nd

 

February 2005 (1107454306.txt) and 29
th

 May 2008 (in 1212063122.txt) relate to 

deletion:  

 2
nd

 February 2005: ―The two MMs have been after the CRU station data for 

years. If they ever hear there is a Freedom of Information Act now in the UK, I 

think I'll delete the file rather than send to anyone”. 

 29
th

 May 2008: ―Can you delete any emails you may have had with Keith re 

AR4? Keith will do likewise. He's not in at the moment - minor family crisis. 

Can you also email Gene and get him to do the same?  I don't have his new 

email address. We will be getting Caspar to do likewise”.   
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There is a clear statement that e-mails had been deleted – for example, an e-mail 

from Jones to Santer sent on 3
rd

 December 2008 (1228330629.txt ): ―About 2 

months ago I deleted loads of emails, so have very little - if anything at all.‖  

It seems likely that many of these ‗deleted‘ e-mails subsequently became public 

following the unauthorised release from the backup server.  There is evidence that 

the IPCM did try to warn Prof. Jones about deliberate deletion of information; for 

example, an email from Jones to Santer (1228922050.txt) 10
th

 December 2008 

states: ―I did get an email from the FOI person here early yesterday to tell me I 

shouldn't be deleting emails - unless this was 'normal' deleting to keep emails 

manageable!”.  

29. Imbalance of authority.  The current structure for handling FoIA/EIR 
requests within UEA focuses very much on the IPCM.  At interview he 
indicated that he felt: “Very much the bull’s eye at the centre of the target”.  We 
believe that the UEA senior staff need to take more explicit responsibility for 
these processes, thus enhancing the authority and standing of the IPCM.  We 
found that the IPCM may have lacked such standing within the University 
structure and the authority to challenge the assertions of senior professors.  
In this context, the IPCM and the Faculty FoIA contact may not have been 
empowered to be sufficiently rigorous: Jones to Santer sent on 3rd December 
2008 (1228330629.txt): When the FOI requests began here, the FOI person 
said we had to abide by the requests. It took a couple of half hour sessions - one 
at a screen, to convince them otherwise showing them what CA was all about. 
Once they became aware of the types of people we were dealing with, everyone 
at UEA (in the registry and in the Environmental Sciences school - the head of 
school and a few others) became very supportive.”  However at interview the 
IPCM explicitly denied that he behaved in the way suggested in this e-mail.   

30. Lack of constructive challenge. Whilst we found that efficient basic control, 

logging and progress chasing processes for FoIA/EIR requests were in place, we 

found a lack of independent working-level challenge in these systems.  We found 

that the appeals mechanisms in place lacked the resources for effective challenge 

to basic assumptions. Similarly, the escalation processes failed to react sufficiently 

quickly to the dramatic change in the volume and character of requests and to 

provide timely high-level review and resources.  

31. Limited internal communication.  We found a lack of understanding within 

University central functions of the presence of extensive, and long duration, 

backups of e-mail and other materials despite these being on a server housed 

within the central Information Technology (IT) facilities.  Awareness of these 

might have led to much greater challenge of assertions regarding non-availability 

of material by CRU, notably in the case of a subject access request made under the 

DPA for material naming the requesting individual.  

32. The Review found an ethos of minimal compliance (and at times non-compliance) 

by the CRU with both the letter and the spirit of the FoIA and EIR.  We believe 

that this must change and that leadership is required from the University‘s most 

senior staff in driving through a positive transformation of attitudes.  Public trust 

in science depends on an inherent culture of honesty, rigour and transparency.  
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The requirements of FoIA and EIR must not be seen as impositions.  They are a 

necessary part of the implicit contract between the scientist and broader society.  

Such an open culture will also lead to the best science. 

10.6 Recommendations 

33. The Review offers the following recommendations for action within the UEA: 

 Change fundamentally the perception that responsibility for FoIA/EIR 

compliance lies with administrative staff. University senior staff need to make 

clear their commitment to a culture of honesty, rigour and transparency, plus 

the supporting processes and resources. 

 Review the resourcing and standing of the FoIA/EIR/DPA compliance and 

request handling processes.  Our findings have highlighted significant 

problems in the areas of: imbalance of authority; lack of effective challenge at 

appeal; over dependence on single individuals; inadequate escalation 

processes and limited strategic oversight.   

 A concerted and sustained campaign to win hearts and minds.  This should 

include: promotion of the University‘s formal publication policy; 

incorporating more information on FoIA/EIR/DPA responsibilities in the 

induction processes for new staff members; developing a rolling awareness 

campaign to focus the attention of established staff, particularly in the context 

of the changing landscape e.g. Queens University judgment (see paragraph 

34); and issuing annual reminders of the importance of transparency and of 

key FoIA/EIR/DPA responsibilities; 

 Once the improved awareness measures and processes are in place, to run a 

programme of independent, external, tests with requests for information to 

verify the continuing effectiveness of these operations.  This is a special case 

of the more general recommendation on ‗Audit processes‘ given in the 

Governance Chapter. 

 

34. The Review offers the following more general recommendations: 

 Definition of research data. There is extensive confusion and unease within the 

academic community as to exactly how FoIA/EIR should be applied in terms 

of the materials developed during a research process.  The Review believes 

that all data, metadata and codes necessary to allow independent replication of 

results should be provident concurrent with peer-reviewed publication. 

However the situation regarding supporting materials such as early drafts, 

correspondence with research colleagues and working documents is widely 

regarded as unclear.  The American experience is instructive here. The so 

called ―Shelby Amendment‖ in 1998 directed the US ―Office of Management 

& Budget (OMB)‖ to produce new standards requiring all data produced under 

Federally funded research to be made available under the US Freedom of 

Information Act.  This resulted in great concern within the US Scientific 

community, expressed through Congressional testimony, that a very broad 

interpretation of this requirement could seriously impair scientific research 

and collaboration.  In the final OMB guidelines
10

, recognising these concerns, 
                                                           
10

 Federal Register: March 16, 2000 Volume 65, Number 52 Page 14406.  

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=2000_register&docid=00-5674-filed 
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―research data‖ is defined as: ―the recorded factual material commonly 

accepted in the scientific community as necessary to validate research 

findings, but not any of the following: preliminary analyses, drafts of scientific 

papers, plans for future research, peer reviews, or communications with 

colleagues‖. The Review recommends that the ICO should hold consultations 

on a similar distinction for the UK FoIA/EIR. 

 Orchestrated campaigns. As detailed in paragraph 23, CRU was the subject of 

an orchestrated campaign of FoIA/EIR requests in late July and early August 

2009.  The Review believes that CRU helped create the conditions for this 

campaign by being unhelpful in its earlier responses to individual requests for 

station identifiers and the locations from which specific, detailed station raw 

data could be downloaded.  Similarly a clearer publication policy, reflecting 

the wishes of both the University and the research funders might have avoided 

these challenges. The Review team can however conceive of situations where 

such orchestrated campaigns might recur, with literally overwhelming impacts 

on small research units. We urge the ICO to give guidance on how best to 

respond to such organised campaigns, consistent with the underlying 

principles of openness. 

 Greater clarity in an evolving landscape.  Particularly in the light of the recent 

Queens University Belfast determination by the ICO in respect of the release 

of Irish Tree Ring data
11

, it would be helpful if the ICO could re-engage more 

generally with the Higher Education sector about their understanding of FoIA 

and EIR obligations and also consider what further guidance could be 

provided for that sector.  It would be particularly useful if guidance were 

available as to how long it is reasonable to retain data without release, pending 

full publication as part of a peer reviewed paper.  It is however recognised that 

often such determinations have to be made on a case-by-case basis against a 

―public interest‖ test.  

35. As a final comment we find that a fundamental lack of engagement by the CRU 

team with their obligations under FoIA/EIR, both prior to 2005 and subsequently, 

led to an overly defensive approach that set the stage for the subsequent mass of 

FoIA/EIR requests in July and August 2009.   We recognise that there was deep 

suspicion within CRU, as to the motives of those making detailed requests.  

Nonetheless, the requirements of the legislation for release of information are 

clear and early action would likely have prevented much subsequent grief. 

 

                                                           
11

 ICO Case Ref: FS50163282 

Date: 29/03/2010 

Public Authority: Queen‘s University Belfast 

Summary: The complainant requested electronic data relating to tree ring research (dendrochronology). 

The public authority confirmed that it held the requested information but refused to provide it citing 

section 12 of the Act. The Commissioner indicated to the public authority that the withheld information 

fell within the definition of environmental information under the EIR. The public authority 

subsequently cited the exceptions at regulations 12(4)(d), 12(4)(b), 12(5)(c) and 12(5)(e) to refuse the 
13 cont

 information. The Commissioner finds that none of the exceptions is engaged and the withheld 

information should therefore be disclosed. The Commissioner also recorded a number of procedural 

breaches in the public authority‘s handling of the request. 
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i 
EIR definition of environmental information (see paragraph 10): 

 

Any information in written, visual, aural, electronic or any other material form on: 

 

(a) the state of the elements of the environment, such as air and atmosphere, 

water, soil, land, landscape and natural sites including wetlands, coastal and 

marine areas, biological diversity and its components, including genetically 

modified organisms, and the interaction among these elements; 

(b) factors, such as substances, energy, noise, radiation or waste, including 

radioactive waste, emissions, discharges and other releases into the 

environment, affecting or likely to affect the elements of the environment 

referred to in (a); 

(c) measures (including administrative measures), such as policies, legislation, 

plans, programmes, environmental agreements, and activities affecting or 

likely to affect the elements and factors referred to in (a) and (b) as well as 

measures or activities designed to protect those elements;(d) reports on the 

implementation of environmental legislation; 

(d) reports on the implementation of environmental legislation; 

(e) cost-benefit and other economic analyses and assumptions used within the 

framework of the measures and activities referred to in (c);  

(f) the state of human health and safety, including the contamination of the food 

chain, where relevant, conditions of human life, cultural sites and built 

structures inasmuch as they are or may be affected by the state of the elements 

of the environment referred to in (a) or, through those elements, by any of the 

matters referred to in (b) and (c). 
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CHAPTER 11: GOVERNANCE 

11.1 Introduction and Method of Enquiry 
 

1. This Chapter addresses the fourth part of the Review‘s remit, ―Review and make 

recommendations as to the appropriate management, governance and security 

measures for CRU and the security, integrity and release of data it holds‖, to the 

extent that these issues are not addressed in previous Chapters.  The previous 

Chapter deals extensively with the major governance issue of FoIA and EIR 

compliance.  This Chapter considers other relevant aspects of the governance 

framework, first as it relates to Research Management Systems in Section 11.2  

and then secondly to the specific issue of the Management of Software, Data 

Management and Security in Section 11.3.  The Chapter concludes with a set of 

recommendations in Section 11.4 on governance matters relating to both issues.  

 

2. The Review Team decided to focus on the efficacy of current control systems in 

UEA relevant to CRU‘s research, while developing a broad understanding of the 

evolution of UEA‘s policies and practices.  

 

3. Interviews were carried out with the:  

 Vice-Chancellor 

 PVC, Research Enterprise and Engagement 

 Registrar and Secretary 

 Associate Dean for Research, Faculty of Science 

 Director of Information Services; 

 Information Communications Technology (ICT) Systems Director; and 

 CRU (part-time) IT Manager 

 Director of Research, Enterprise and Engagement and Manager of Research 

Services 

 Research Finance Management Accountant and Faculty of Science Finance 

Manager 

 Director of Human Resources   

 

4. Notes of the relevant meetings and supporting documentation are accessible on 

the website.  

 

11.2 Research Management Systems 
 

11.2.1 Background 
 

5. CRU is located within the School of Environmental Sciences (ENV) of UEA.  

Historically CRU had a high degree of autonomy, with separate reporting lines 

and distinct budgets.  Apart from the Director, its staff were dependent on ―soft‖ 

money, that is on grants and other sources of funding mainly from sources such as 

UK Research Councils, EU programmes and the US Department of Energy.  The 

position changed with the University‘s decision to invest strongly in 

environmental science.  More recently up to 5 of the CRU staff have held 
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established positions and the current full-time equivalent is 3.5. 

 

6. The research policies and strategy of the University are set by a hierarchy of 

committees, with CRU being represented on the ENV Committee. The Director of 

CRU reports to the Head of ENV.  

 

11.2.2 Funding Management 
 

7. Responsibility for the University‘s funding management process rests with 

Research, Enterprise and Engagement (REE), through which major bids for 

funding are channelled.  More routine funding bids are handled by Faculty 

Research Officers. The documentation supporting bids requires sign-off by the 

relevant principal investigator (PI) and Head of School, confirming their 

collective and individual responsibilities in delivering the research project in 

accordance with the funder‘s terms and conditions and the University‘s and 

School‘s policies and procedures. 

 

11.2.3 Funders‟ Requirements 

8. Funders‘ requirements vary considerably and have developed over time.  All seek 

publication of results from the work they support.  The traditional expectation has 

been that this will be in peer reviewed journals.  There is now some pressure for 

open access publication, which also involves peer review.  The emphasis on 

protecting intellectual property varies.  Regular progress reports are generally 

required, often as a condition of drawing down funds; and reports with specific 

formats and deadlines may be required on completion.  There are rarely detailed 

requirements for the release of data or code.   

11.2.4 Good Research Practice 

9. The university has a well developed set of policies on good research practice, 

research ethics, misconduct in research (including whistle blowing and grievance 

procedures), which apply to all those working in research, as well as regular 

performance reviews. The system is continuously developing; the good practice 

guidelines were first introduced in 2003 (we saw the 2009 version).  Details of 

these structures, policies and procedures are referenced with the records of our 

interviews with the relevant senior managers, on our website.  

10. Prospective students and staff are sent weblinks before arrival.  There is training 

for undergraduates carrying out research as part of their coursework, and for 

postgraduate students and for new members of staff there is probationary training. 

It is the responsibility of Principal Investigators to ensure that their people are 

fully trained 

11. The University‘s statement of terms and conditions of appointment of academic, 

teaching and research staff cross-refers to the requirements of a wide range of 

university policies. There is an induction process that includes coverage of what 

the requirements are and includes the allocation of a ―mentor‖, to act as an 

advisory colleague to a new member of staff.  There is a standard annual training 

programme for both supervisors and new recruits. Compliance with the 
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requirements under the terms and conditions is the responsibility of Heads of 

School, with support from Human Resources as necessary. 

12. Outputs such as publication and citations are monitored on a yearly basis, research 

plans are prepared at institutional level and have to be signed off each year, and 

individuals receive appraisal with feedback every 2 years.  UEA attaches 

importance to peer review as a check on people‘s work and publications, and 

encourages academics to seek outside involvement.   

13. Whistle blowing has never been used for any research related issue (it has been 

used a couple of times in all, in relation to other matters).  The research 

misconduct procedure has been used on only a few occasions, mainly in relation 

to individuals‘ doctorate or master‘s theses.   

11.2.5 Financial Controls 

14. Lead universities are normally responsible for administration of grants; payments 

are controlled by funders against a profile of expenditure and pass through central 

accounts only.   

15. Where cash advances are required, there are specific, senior approval procedures. 

In exceptional circumstances advances could be made to an employee‘s bank 

account.   

16. It was reported by UEA Finance that audit procedures are robust, both in general 

and in relation to certain EU projects where these are mandatory. UK Research 

Councils are increasingly asking for specific audit checks.  

11.2.6 Risk Management 

17. The University maintains a risk register, regularly reviewed by Senior 

Management and annually by the Council and the Audit Committee.  In relation to 

Research, the main concern has been the risk to reputation from slippage in league 

tables, with a range of mechanisms to drive performance in the desired direction.  

The register did not address the pressures on CRU as a result of the significance of 

its work for the climate change debate and the severity of the challenge to that 

work, and therefore did not consider the support CRU might need in handling its 

data and in making it available transparently.  The upsurge of FoIA requests in 

2009 was not brought to the attention of senior management soon enough;  and, 

when it was,  there was no prepared framework for addressing the implications.  

Action is now being taken to raise awareness of the implications of FoIA and EIR, 

with leadership from senior management. 

 

11.2.7 Findings on Research Management Systems 
 

18. The Review team‘s reading of the improperly released e-mails together with 

Sherrington
1
 suggested that cash advances to researchers in Russia might not have 

been adequately controlled, see also Chapter 4, paragraph 13.  Whereas nearly all 

records from the mid-1990s have now been destroyed, in keeping with UEA‘s 

policy, we have confirmed that CRU did not have its own bank account and any 

                                                           
1
 Sherrington submission (no. 107), 4 March  
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such payment would have required authorisation in writing by the Director of 

Finance at that time.  While we have been unable to deal exhaustively with the 

issue, we are advised that there is a payment of $5000 in November 1998 properly 

recorded in the UEA ledger which is consistent with e-mails 911405082.txt and 

914256033.txt at that time. 

19. Apart from those issues addressed in Chapters 6 to 10, UEA‘s Research 

Management Systems appear adequate. Requirements have developed 

significantly over the period relevant to the Review, from fairly general 

expectations that terms and conditions set by funders would be complied with, to 

the highly developed system now in operation. 

20. To summarise, the focus of risk management in research was on quality and 

standards.  The critical pressure on CRU, with its attendant risk to the University‘s 

reputation, was not on the radar screen.  Senior management were not sufficiently 

aware of the issue, were not alerted in time to its emergence, and had no 

preparation in place to respond adequately.  

11.3 Software, Data Management and Data Security  

11.3.1 General Context 

21. In submissions, concerns were expressed to the Review over the quality of 

software development, testing and operational processes within CRU, though it 

was also asserted that much of such software is transient, and, though poorly 

structured and documented, may still be fit for the limited purposes envisaged.  

Submissions from Bratby
2
 and Barnes

3
 are relevant. We noted that a number of 

requests received by UEA under FoIA/EIR also sought access to code. Concerns 

have also been expressed about potential loss of data by CRU and the level of 

information security for CRU systems, which were vulnerable to unauthorised 

disclosure of the personal e-mails and other material subsequently published 

widely on the Internet.  

 

22. IT Organisation. In common with other areas of the Science Faculty, CRU 

operates largely independently of the central IS functions of the UEA.  Central IS 

has, in recent years, made significant efforts to better support the Science Faculty 

and some use of central facilities (such as the Storage Area Network) has been 

achieved. The University IS team does not provide desktop, remote access, 

hosting, database or software support to CRU, nor any quality control or 

assessment.  CRU has its own local architecture based on a mix of individual PC 

based and server based processing.  In common with many other research groups 

across the university, this is distinct from the UEA preferred model of client – 

server operation.  Internet communications for CRU is however routed over the 

university network and through the university firewall.  CRU has its own IT 

Manager for whom CRU is 40% of his workload.  CRU originally had no central 

backup arrangements for the individual researchers‘ PCs however its IT Manager 

introduced automated backup (using open source software) to a simple server held 

securely within the Central IS machine room. 

                                                           
2
 Bratby submission (no. 3), 22 February 

3
 Barnes submission (no. 1), 6 March 
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23. Policy. A high level ‗Information Systems Policy‘ and a related ‗Information 

Security Policy‘
4
 were agreed and put in place in 2005 under the aegis of UEA‘s 

Information Systems Strategy Committee (ISSC), which includes representatives 

of all four Faculties.  Low level, detailed, security policies had been developed 

and put in place by 2007
5
. 

24. Standards. The Review is aware of a number of industry standards relevant to this 

Chapter dealing with: software development, data stewardship and security. For 

further details see Appendix 8. 

11.3.2 Issues and the Investigation 

25. The Director of Information Services indicated that, whilst the central IT function 

were aware of the existence of the CRU Backup Server, they had no knowledge of 

the nature of the information held on the server as it was managed from CRU. 

26. The CRU IT Manager indicated that researchers within CRU worked individually 

or in small groups.  There was no master index of resources, be these data, 

algorithms or software.  No systematic approach to the creation of metadata 

existed.  There was no central database of underlying climate data; rather 

individual researchers assembled sets of data drawn from different primary 

sources outside CRU (for example the Met. Office Hadley Centre for Climate 

Change).  These might arrive by network (The United Kingdom‘s Educational and 

Research Network, or JANET), or on portable hard disks.  

27. With the exception of a small amount of tree ring data, CRU does not generate 

new raw data.  It relies instead on accessing existing primary data sources.  

Nonetheless the importance of maintaining clear records of what data has been 

accessed for what purpose – for example in terms of station records processed – is 

clear.  The benefits of such a central data catalogue (or ―data dictionary‖) had long 

been recognised within CRU and past attempts had been made to create such a 

resource.  These attempts had foundered on the lack of resources – research grants 

made no provision for this and central UEA funding had not been available.  

Whilst there was no policy for the systematic archiving of data, many of CRU‘s 

processed results datasets are available on the Web
6
.  

28. Individual researchers were responsible for acquiring or developing their own 

software applications (usually written in Fortran or Interactive Data Language, 

IDL).  There was no formal quality control policy or review policy.  However 

individual projects would comply with whatever quality control processes were 

specified as part of their funding arrangements. 

29. At interview, the ICT Systems Director indicated that ―lessons had been learnt‖ 

and he expected (subject to the results of a security audit report) to bring forward 

proposals within the University for: 

                                                           
4
 These can be downloaded from: http://www.uea.ac.uk/is/itregs/ictpolicies 

5
 A draft ―Security Manual‖ (not available for public download) was received by the Review on 8th 

February. 
6
 See: http://www.cru.uea.ac.uk/cru/data/hrg/ 



CHAPTER 11: GOVERNANCE 

 

 103 

 Greater compliance with centrally defined IS policies and architecture; 

 An audit of research data held in digital storage across the University; and 

 Clear data retention (and destruction) policies. 

11.3.3 Findings on Software, Data Management and Data 

Security 
 

30. The software development process.  We found that, in common with many other 

small units across a range of universities and disciplines, CRU saw software 

development as a necessary part of a researcher‘s role, but not resourced in any 

professional sense.  Small pieces of software were written as required, with 

whatever level of skill the specific researcher happened to possess.  No formal 

standards were in place for: 

 Software specification and implementation; 

 Code reviews; and 

 Software testing 

31. Data management and archiving.  We found that there were no formal processes 

in place within CRU with respect to the systematic retention and archiving of data 

sets, or more particularly of metadata (data that allows the data set to be correctly 

interpreted). Individual researchers took whatever actions they deemed 

appropriate within the context of specific agreements with research funding 

bodies. 

32. Information security.  We found that the basic security processes had been 

appropriately specified and documented by the UEA‘s Information Systems 

Strategy Committee.  We are constrained in our detailed findings by the fact that a 

police investigation into the unauthorised release of information is ongoing. 

11.4 Recommendations  
 

33. Risk management.  UEA should be alert to the implications for their reputation of 

the sort of challenges we have seen in this case to the work of CRU and any other 

key groups.  The risk register should reflect the range of external attitudes towards 

its key units and growing criticism or the attentions of pressure groups should be 

noted.  Mitigation measures should be put in place, including increased security 

and a bias for openness and properly resourced policy on data management and 

availability.  Reporting arrangements should ensure that key senior management 

are in touch with the issues and are informed quickly of problems; and response 

plans should be in place and rehearsed.   These points are no doubt relevant to 

many other universities. 

 

34. Training for researchers.  We believe that Universities should develop formal 

approaches to the training of researchers in basic software development 

methodologies and best practice, as well as best practice in the handling and 

sharing of research data. 

 

35. Provision of a formal metadata repository.  Whilst we recognize and accept that 

CRU relies on other bodies both nationally and internationally to provide and to 
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archive basic weather station data, we believe that a formal approach to the 

storage and archiving of metadata is required.  Such a repository would, for 

example, have made it far easier to respond quickly to requests for the list of 

station identifiers associated with particular CRUTEM datasets.  Where a 

University is hosting a unit of such international significance, we believe that it 

should ensure funding is available for such a repository either through the research 

grant process or from central resources.  

 

36. Role of research sponsors. We note the recent statement by the US National 

Science Foundation (NSF)
7
 that, from October 2010, NSF plan to make inclusion 

of a ―Data Management Plan‖ a requirement for all research proposals.  It will be 

important for such plans to recognize that in some areas of science huge volumes 

of data are created and a degree of processing and compression is inevitable 

before data suitable for storage is created.  We agree that the way in which 

important research data (and the associated meta data to make that data useful) 

should be preserved, should be specified by those funding such research.  Explicit 

budgetary and resource provision must be made.  Sponsorship arrangements 

should include a clear statement of requirements on the extent to which such data 

should be placed in the public domain and any constraints on the timing of such 

release.  The guidance from the UK Research Integrity Office (UKRIO) is helpful 

in this respect.
8
   

 

37. Making source code publicly available. We believe that, at the point of 

publication, enough information should be available to reconstruct the process of 

analysis. This may be a full description of algorithms and/or software programs 

where appropriate.  We note the action of NASA‘s Goddard Institute for Space 

Science in making the source code used to generate the GISTEMP gridded dataset 

publically available.  We also note the recommendation of the US National 

Academy of Sciences in its report ―Ensuring the Integrity, Accessibility and 

Stewardship of Research Data in the Digital Age‖ that: “…the default assumption 

should be that research data, methods (including the techniques, procedures and 

tools that have been used to collect, generate or analyze data, such as models, 

computer code and input data) and other information integral to a publically 

reported result will be publically accessible when results are reported…‖.   We 

commend this approach to CRU.   

 

38. Audit processes.  It is entirely acceptable that the central functions of a University 

should set, document and disseminate the standards expected across all 

governance areas, but without necessarily mandating the precise means by which 

these will be achieved.  These standards will reflect the University‘s interpretation 

of applicable law (Data Protection, Computer Misuse, Health & Safety, 

Environmental Information Regulations) and best practice.  In areas such as 

Information Systems, it may well be appropriate to allow a degree of local 

autonomy.  However it is then essential that robust audit procedures are in place to 

ensure that, where local solutions are implemented, these do meet fully the 

standards specified. 

                                                           
7
 NSF Press Release 10-077 

http://www.nsf.gov/news/news_summ.jsp?cntn_id=116928&org=NSF&from=news 
8
 See UKRIO ‗Code of Practice for Research‘ Section 3.12 ―Collection and Retention of Data‖ at 

http://www.ukrio.org 
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APPENDIX 1: REVIEW TEAM MEMBERS 

TEAM CV‘s 

 

Sir Muir Russell, KCB, FRSE (Chair) 
Sir Muir Russell was Principal and Vice-Chancellor of the University of Glasgow 

from 2003 to 2009.  During that period he was Convener of Universities Scotland, a 

member of the Universities UK Main Board, a Trustee of the Universities 

Superannuation Scheme, and a member of the UCAS Board.  He graduated from the 

University of Glasgow in 1970 with a First in Natural Philosophy and took up a career 

in the civil service.  He was appointed Permanent Secretary to the Scottish Office in 

1998, and was the first Permanent Secretary to the Scottish Executive following the 

establishment of the Scottish Parliament in 1999. He has honorary degrees from the 

Universities of Strathclyde, Glasgow and Edinburgh.  He currently chairs the Judicial 

Appointments Board for Scotland.  He is also a Trustee of the Glasgow School of Art, 

a Member of the Board of the Moredun Research Institute, and the Chairman of the 

Dunedin Concert Trust.  
 

Professor Geoffrey Boulton, OBE, FRS, FRSE 
Professor Geoffrey Boulton is Regius Professor Emeritus of Geology and former Vice 

Principal of the University of Edinburgh. His research is in the fields of glaciology, 

glacial geology and Quaternary science, and has been awarded several international 

awards and honorary degrees for his scientific work. He currently has research 

projects in Antarctica and Iceland. He has been the UK representative to the 

International Union of Geosciences and to the International Union of Quaternary 

Sciences. He is a member of the UK Prime Minister‘s Council for Science and 

Technology, chairs the Advisory Board of the University of Heidelberg and is 

General Secretary of the Royal Society of Edinburgh, Scotland‘s national academy.  

He has been a member of the Councils of the Natural Environment Research Council 

and the Royal Society, a member of the Royal Commission on Environmental 

Pollution, the Scottish Science Advisory Committee and the Scottish Higher 

Education Funding Council. He was formerly Head of the Department of Geology 

and Geophysics and Provost of Science and Engineering in the University of 

Edinburgh. 
 

 

Professor Peter Clarke, FInstP, CPhys, FIET, CEng 
Peter Clarke is Professor of Physics at the University of Edinburgh.  He has a B.Sc in 

Electronics Engineering (Southampton University, 1980) and a D.Phil in Particle 

Physics (Oxford 1985). He was a CERN Fellow before being appointed as a lecturer 

first at Brunel University in 1987 and then University College London in 1993. He 

was promoted to Reader and then Professor in 2001 and was Head of the Particle 

Physics Research Group between 2001-04. He moved to the University of Edinburgh 

in 2004 to take up the Chair of eScience and later become Director of the National 

eScience Centre 2006-09.  
 

David Eyton MA, MIoM
3
, CEng. 

David Eyton is Group Head of Research & Technology at BP, and was appointed in 

April 2008. He is accountable for technology strategy and its implementation across 

BP and conducting research and development (R&D) in areas of corporate renewal.  
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In this role, David oversees the R&D capability of the company and also sits on the 

UK Energy Technologies Institute and Science¦Business Innovation Boards.  During 

his career he has held a number of Petroleum Engineering, Commercial and Business 

Management positions in the UK, Australia, Trinidad and USA. 
 

 

Professor James Norton, CDir, CEng, CITP, FIoD, FIET, 

FBCS, FRSA  
Aged fifty-seven, Jim Norton is an independent director and policy adviser.  He is an 

external member of the Board of the UK Parliament's Office of Science & 

Technology (POST) and council member of the Parliamentary IT Committee 

(PITCOM).  Jim is a Non-Executive Director of F&C Capital & Income Investment 

Trust plc, where he chairs the Audit & Management Engagement Committee.  He is a 

Board Member and Trustee of the Foundation for Information Policy Research 

(FIPR), as well as a member of the 'Electronic Communications Expert Advisory 

Panel' for the Irish Commission for Communications Regulation (ComReg).  Jim is a 

Vice-President and Trustee of the BCS – Chartered Institute for IT, an External 

Examiner for the Institute of Directors, and Chair of the IT Policy Panel for the 

Institution of Engineering & Technology. He also chairs the Steering Group for the 

Secure Software Development Partnership (SSDP) of the Technology Strategy Board.  
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APPENDIX 2: APPROACH AND WORK PLAN 

 

1. This document sets out how the Review Team has approached its terms of 

reference, and the way in which it will fulfil its remit.   

 

2. The terms of reference are:  

 

―The Independent Review will investigate the key allegations that arose from 

a series of hacked e-mails from the University of East Anglia‘s Climatic 

Research Unit (CRU). The review will: 

 

2.1. Examine the hacked e-mail exchanges, other relevant e-mail exchanges 

and any other information held at CRU to determine whether there is any 

evidence of the manipulation or suppression of data which is at odds with 

acceptable scientific practice and may therefore call into question any of the 

research outcomes. 

2.2. Review CRU‘s policies and practices for acquiring, assembling, 

subjecting to peer review and disseminating data and research findings, and 

their compliance or otherwise with best scientific practice. 

2.3. Review CRU‘s compliance or otherwise with the University‘s policies 

and practices regarding requests under the Freedom of Information Act (‗the 

FoIA‘) and the Environmental Information Regulations (‗the EIR‘) for the 

release of data. 

2.4. Review and make recommendations as to the appropriate management, 

governance and security structures for CRU and the security, integrity and 

release of the data it holds.‖ 

3. The remit requires the Review to address the specific allegations about the way in 

which CRU has handled its data, reflecting comments in the e-mail exchanges that 

have been made public.  In a separate paper – Issues for examination - the Team 

has set out its initial view of the questions that need to be addressed.  It will seek 

written submissions from CRU and other appropriate parts of UEA.  It will also 

invite interested parties to comment on what the Issues paper covers, and to 

propose any further matters that clearly fall within the Remit and should also be 

examined. 

4. The Review‘s remit does not invite it to re-appraise the scientific work of CRU.  

That re-appraisal is being separately commissioned by UEA, with the assistance 

of the Royal Society. The Review‘s conclusions will complement that re-appraisal 

by pointing to any steps that need to be taken in relation to data, its availability 

and its handling. 

5. The Team wishes to focus on the honesty, rigour and openness with which CRU 

handled its data.  It wishes to gain a proper understanding of:  

 The range of data involved, and how it has been indexed and archived. 
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 The procedures, processes and relevant protocols used to handle the data, 

recognizing that these may have changed over time as data-handling 

capacity has developed. 

 The associated metadata, algorithms and codes used for analysis. 

 The extent to which other independent analysis produces similar 

conclusions. 

 The peer review process, examining how much was in common between 

the work of the reviewers and the reviewed. 

 

6. In making its analysis and conclusions, the Team will test the relevant work 

against pertinent standards at the time it was done, recognizing that such standards 

will have changed.   It will also test them against current best practice, particularly 

statements of the ethics and norms such as those produced by the UK Government 

Office for Science and by the US National Academy of Sciences.  These identify 

principles relating to rigour, respect and responsibility in scientific ethics and to 

integrity, accessibility and stewardship in relation to research data. This overall 

approach will allow the Team to establish a conceptual framework within which it 

can make judgements and comment about key issues such as the level of 

uncertainty inherent in all science, and the particular confidence limits associated 

with the CRU work. 

 

7. The police and the Information Commissioner are also considering issues in 

connection with the leaked e-mails, and the Team has established appropriate, 

continuing liaison with them. 

 

8. The Team‘s analysis and conclusions will include not only a view of what has 

happened in the past, but also comments and recommendations on best practice 

for the future.  This will be done both at the level of CRU and the University as a 

whole, and may have broader implications for institutions undertaking scientific 

work. 

9. The Team will operate as openly and transparently as possible.  It is establishing a 

website which will eventually display all of the submissions received, 

correspondence, analyses and conclusions.  The aim will be to publish all received 

submissions quickly, unless there are wholly exceptional reasons to delay, for 

example legal issues.  
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APPENDIX 3 
 

The questions, criticisms and allegations raised in the „Issues for Examination‟ paper 

below are not intended to be read in isolation. Readers are referred to the Review‟s 

findings on these points as set out in the body of the report. 

 

ISSUES FOR EXAMINATION 

 

1. The Review Team’s remit is set out in its terms of reference as follows:  

―The Independent Review will investigate the key allegations that arose from a 

series of hacked e-mails from the University of East Anglia‘s Climatic Research 

Unit (CRU). The review will: 

 

Examine the hacked e-mail exchanges, other relevant e-mail exchanges and any 

other information held at CRU to determine whether there is any evidence of the 

manipulation or suppression of data which is at odds with acceptable scientific 

practice and may therefore call into question any of the research outcomes. 

Review CRU‘s policies and practices for acquiring, assembling, subjecting to peer 

review and disseminating data and research findings, and their compliance or 

otherwise with best scientific practice. 

Review CRU‘s compliance or otherwise with the University‘s policies and 

practices regarding requests under the Freedom of Information Act (‗the FoIA‘) 

and the Environmental Information Regulations (‗the EIR‘) for the release of data. 

Review and make recommendations as to the appropriate management, 

governance and security structures for CRU and the security, integrity and release 

of the data it holds.‖ 

1. The remit reflects the reaction to the e-mails that became public, much of it 

questioning and critical.  In following up those questions and criticisms the Team 

stresses that it has formed no view on whether they are fair or justified.  In 

formulating in its own words an expression of the issues for examination the 

Team is not adopting those issues as its own criticisms. 

 

2. The Team‘s approach is to distill the questions and criticisms into the broad 

questions set out below. Using its own enquiries and experience, it has added 

questions about the handling and dissemination of data, including the response to 

FOI requests. The issues addressed in the first three paragraphs of the terms of 

reference will inform recommendations for paragraph four, as to the appropriate 

management, governance and security structures for CRU and the release of data.

   
3. The Team will invite CRU and other parts of UEA to respond in writing to these 

questions, and will follow up those responses as required. The Team expect the 

CRU to provide original documentary evidence to support its responses.   

 

4. The Team invites those with an interest in the matter to comment on this Issues 

paper.  The Team stresses that its remit does not involve re-evaluation of the 
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scientific conclusions of the CRU work, still less a reappraisal of the scientific 

debate about the existence and suggested causes of global warming. Please 

confine any comments on this paper to matters within the remit at paragraph 1 of 

this paper.  

 

5. Written responses from CRU and others are requested by 1 March 2010 to the 

address below: 

 

Email: correspondence@cce-review.org 

 

Or post to, 

 

Climate Change E-Mails Review 

Box 18 

196 Rose Street 

Edinburgh 

EH2 4AT 

 

ISSUES ARISING ON Para 1.1 OF THE TERMS OF 

REFERENCE 
 

6. The allegation of ignoring potential problems in deducing 

palaeotemperatures from tree ring data that might undermine the validity of 

the so-called “hockey-stick” curve. 

 

7. In the late 20
th

 century, the correlation between the tree ring record and 

instrumental record of temperature change diverges from that for the earlier 

period. The cause of this divergence does not appear to be understood. If the 

method used to deduce temperatures from tree ring proxy metrics for the earlier 

tree ring record is applied to the late 20
th

 century tree ring series, then declining 

temperatures would be deduced for the late 20
th

 century. It is alleged that if the 

cause of divergence between the tree ring and instrumental temperature record is 

unknown, it may have existed in earlier periods.  Therefore if tree rings had 

similarly failed to reflect the warming of the early Middle Ages, they may 

significantly under-estimate the warming during the Medieval Warm Period, thus 

falsely enhancing the contrast between the recent warming and that earlier period.  

(It is this contrast that has led to statements that the late 20
th

 century warming is 

unprecedented during at least the last 1000 years.) 

 

QUESTIONS TO ADDRESS:  

 

 What method do you use to deduce palaeotemperatures from tree ring 

data? 

 Does not the problem of divergence for the late 20
th

 century record 

invalidate the deduction of tree ring palaeotemperatures for the period 

prior to the instrumental record? 

 How open have you been about this issue? 

 What attempts have you made to resolve it? 
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 What is the evidence that the amplitude of warming during the Medieval 

Warm Period (MWP) is not underestimated by tree ring evidence? 

 How does the tree ring evidence of the MWP compare with other proxy 

data? Have you showed how data from different sources compare or have 

you conflated them? If the latter, what is the justification? 

 If tree ring proxies are removed from reconstructions, what evidence 

remains of the MWP? 

 Have you been selective in utilizing tree ring evidence from Yamal in 

Siberia; and if so, what is the justification for selectivity and does the 

selection influence the deduced pattern of hemispheric climate change 

during the last millennium? 

 

8. The allegation that CRU has colluded in attempting to diminish the 

significance of data that might appear to conflict with the 20
th

 century global 

warming hypothesis 

 

9. The CRU group, in consultation with Professor Michael Mann, is alleged to have 

systematically attempted to diminish the significance of the Medieval Warm 

Period, evidenced by an email from Mann 4
th

 June 2003: ―I think that trying to 

adopt a timeframe of 2K, rather than the usual 1K, addresses a good earlier point 

that Peck made w/ regard to the memo, that it would be nice to try to "contain" the 

putative "MWP", even if we don't yet have a hemispheric mean reconstruction 

available that far back [Phil and I have one in review--not sure it is kosher to show 

that yet though--I've put in an inquiry to Judy Jacobs at AGU about this].‖ The use 

of the words ―contain‖ and ―putative‖ are alleged to imply an improper intention 

to diminish the magnitude and significance of the MWP so as to emphasise the 

late 20
th

 century warming. 

 

QUESTIONS TO ADDRESS 

 

 What does the word “contain” mean in this context? 

 What involvement have you had in “containing” the MWP? 

 How important is the assertion of “unprecedented late 20
th

 century 

warming” in the argument for anthropogenic forcing of climate? 

 

10. It is alleged that proxy temperature deductions and instrumental 

temperature data have been improperly combined to conceal mismatch 

between the two data series 

 

11. An attempt to hide the difficulty of combining these two data series and to mislead 

is alleged to be revealed in the following sentence in a November 1999 email from 

Professor Phillip Jones which is alleged to imply a conscious attempt to mislead: 

"I've just completed Mike's Nature trick of adding in the real temps to each series 

for the last 20 years (i.e. from 1981 onwards) and from 1961 for Keith's to hide 

the decline‖.  

 

QUESTIONS TO ADDRESS 

 

 What is the meaning of the quotation from the 1999 email? 
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 How do you justify combining proxy and instrumental data in a single 

plotted line? 

 What method do you use? 

 

12. It is alleged that there has been an improper bias in selecting and adjusting 

data so as to favour the anthropogenic global warming hypothesis and details 

of sites and the data adjustments have not been made adequately available 

 

13. It is alleged that instrumental data has been selected preferentially to include data 

from warmer, urban in contrast to rural sites; that the rationale for the choice of 

high/low latitude sites is poor; and that the processes by which data has been 

corrected, accepted and rejected are complex and unclear. 

 

QUESTIONS TO ADDRESS 

 

 What is the rationale for the choice of data stations worldwide? 

 How has this choice been tested as appropriate in generating a global or 

hemispheric mean temperature (both instrumental and proxy data)?  

 Describe as clearly as possible the protocols you have followed in 

selecting, correcting and rejecting data and stations. 

 Has this been an orderly and objective process applied to all datasets?  

 To what extent have different procedures for data of different vintages and 

different sources been unified? 

 What means do you use to test the coherence of the datasets? 

 

ISSUES ARISING ON Para 1.2 OF THE TERMS OF 

REFERENCE 
 

14. It is alleged that there have been improper attempts to influence the peer 

review system and a violation of IPCC procedures in attempting to prevent 

the publication of opposing ideas. 
 

15. It is alleged that there has been an attempt to subvert the peer review process and 

exclude publication of scientific articles that do not support the Jones-Mann 

position on global climate change. A paper by Soon & Balunias was published in 

the Journal Climate Research arguing that the 20
th

 century was abnormally warm. 

An email from Professor Michael Mann
 
on 11

th
 March 2003 contained the 

following: "I think we have to stop considering Climate Research as a legitimate 

peer-reviewed journal. Perhaps we should encourage our colleagues in the climate 

research community to no longer submit to, or cite papers in, this journal."  The  

allegation is that journals might be pressured to reject submitted articles that do 

not support a particular view of climate change. 

 

16. In an email to a fellow researcher in June 2003, Briffa wrote: ―Confidentially I 

now need a hard and if required extensive case for rejecting (an unnamed paper) 

to support Dave Stahle‘s and really as soon as you can.‖ 

 
  

17. In an email to Mann on 8
th

 July 2004, Jones wrote: "The other paper by MM is 

just garbage. [...] I can't see either of these papers being in the next IPCC report. 



APPENDIX 3 

 116 

Kevin and I will keep them out somehow — even if we have to redefine what the 

peer-review literature is!" The allegation is of an attempt to prevent ideas being 

published and the author being prepared to subvert the peer review process for a 

journal and to undermine the IPCC principle of accounting properly for 

contradictory views. 

 

QUESTIONS TO ADDRESS  
 

 Give full accounts of the issue in relation to the journal Climate Research, 

the June 2003 email, and the March 2004 email to Mann (“recently 

rejected two papers (one for Journal of Geophysical Research & one for 

Geophysical Research Letters) from people saying CRU has it wrong over 

Siberia. Went to town over both reviews, hopefully successfully. If either 

appears I will be very surprised”. 

 Are the first two instances evidence of attempts to subvert the peer review 

process? 

 In relation to the third, where do you draw the line between rejecting a 

paper on grounds of bad science etc, and attempting to suppress contrary 

views? 

 To what extent is your attitude to reviewing conditioned by the extent that 

a paper will set back the case for anthropogenic global warming and the 

political action that may be needed to mitigate it? 

 What is the justification for an apparent attempt to exclude contrary views 

from the IPCC process? 

 

18. The scrutiny and re-analysis of data by other scientists is a vital process if 

hypotheses are to rigorously tested and improved. It is alleged that there has 

been a failure to make important data available or the procedures used to 

adjust and analyse that data, thereby subverting a crucial scientific process.   

 

19. It is alleged that there has been a systematic policy of denying access to data that 

has been used in publications, referring to an email from Jones to Mann on 2
nd

 

February 2005 which contains the following:  

"And don't leave stuff lying around on ftp sites - you never know who is trawling 

them. The two MMs have been after the CRU station data for years. If they ever 

hear there is a Freedom of Information Act now in the UK, I think I'll delete the 

file rather than send to anyone. Does your similar act in the US force you to 

respond to enquiries within 20 days?—our does! The UK works on precedents, so 

the first request will test it. We also have a data protection act, which I will hide 

behind‖.  

 

QUESTIONS  TO ADDRESS
 

 

 Do you agree that releasing data for others to use and to test hypotheses 

is an important principle?  

 If so, do you agree that this principle has been abused? 

 If so, should not data be released for use by those with the intention to 

undermine your case, or is there a distinction you would wish to make 

between legitimate and illegitimate use? 
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 If not, do others have reasonable access to the data at all levels and to the 

description of processing steps, in order to be able to carry out such a re-

analysis? 

 Can you describe clearly the data-sets and relevant meta-data that have 

been released; what has not been released and to what extent is it in 

useable form?  Where has it been released? 

 Where access is limited, or not possible, or not meaningful, for legitimate 

reasons please explain why? 

 

20. The keeping of accurate records of datasets, algorithms and software used in 

the analysis of climate data.  

 

21. A key concern expressed by a number of correspondents and commentators has 

been as to whether datasets, and analyses based thereon, were deleted.  

 

QUESTIONS TO ADDRESS 
 

 Were formal „data dictionaries‟ kept of the data sets acquired by the CRU 

at various times from other bodies such as the UK Meteorological Office 

Hadley Centre and its equivalents around the World? 

 Were comprehensive records kept of the way these various data sets were 

used, the statistical and other algorithms used in processing them, and the 

various software programmes and modules used to carry out that 

processing? 

 Does a formal library of algorithms and software used by the CRU exist? 

 What quality control measures were used to test the various algorithms 

and software modules developed by the CRU? 

 What techniques did members of the CRU employ to ensure the integrity 

of the various applications used to process climate data? 

 What policies are in place to ensure the formal archiving of data sets and 

resultant analyses for future use and review. 

 

ISSUES ARISING ON Para 1.3 OF THE TERMS OF 

REFERENCE 
 

22. Response to Freedom of Information requests. 

 

23. A number correspondents and commentators assert that requests under the 

Freedom of Information Act (FoIA) and the Environmental Information 

Regulations (EIR) were incorrectly denied by the University of East Anglia on 

advice from the CRU.  This is the subject of a separate inquiry by the Information 

Commissioner, but does fall within the terms of reference of the Review Team. 

 

QUESTIONS TO ADDRESS 
 

 What formal processes were in place both centrally and within the CRU to 

ensure fair and impartial assessment of FoIA requests? 
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 Were there any processes in place centrally to review recommendations 

from the CRU that information should not be released? 

 Over the five years to November 2009: 

o how many requests were received?  

o how many were rejected, and on what grounds? 

o how many received full release of information?  

o how many received partial release of information? 

 

 

Independent Climate Change E-Mails Review, February 2010 
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APPENDIX 4: INDEX OF MEETINGS, INTERVIEWS, 

SUBMISSIONS, FOLLOW UP ENQUIRIES AND 

RESPONSES 
 

Team Meetings were held on the following dates in 2010. Confirmed notes of Team 

Meetings can be viewed at: http://www.cce-review.org/Meetings.php 

 

12 January 

4 February 

25 February 

20 March 

1 April 

13 April 

22 April  

28 April 

11 May 

26 May 

7 June 

11 June 

15 June 

 

Other Meetings and Interviews conducted. Notes of the meetings and supporting 

documentation can be accessed from: http://www.cce-review.org/Evidence.php 

 

18 December 2009, meetings conducted by Sir Muir Russell at the UEA. Notes were 

taken by Lisa Williams (Senior Assistant Registrar), UEA: 

 Brian Summers (Registrar and Secretary), Professor Trevor Davies (PVC 

Research, Enterprise and Engagement), Professor David Richardson (Dean, 

Faculty of Science), UEA 

 Stuart Holmes, (Chair, UEA Council), UEA  

 Jonathan Colam-French (Director of Information Services), Iain Reeman (ICT 

Systems Director), Steve Mosley (ICT Policy Manager), UEA 

 Brian Summers (Registrar and Secretary), David Palmer (Information Policy 

& Compliance Manager) and Jonathan Colam-French (Director of Information 

Services), UEA 

 Alan Preece (Director of Marketing and Communications) and Annie Ogden 

(Head of Communications), UEA 

 Professor Trevor Davies (PVC Research, Enterprise and Engagement) and 

Professor Philip Jones (Climatic Research Unit), UEA 

 Professor Trevor Davies (PVC Research, Enterprise and Engagement) and 

Professor Keith Briffa (Climatic Research Unit), UEA 

 Superintendent Julian Gregory, Norfolk Constabulary (meeting note withheld 

to avoid prejudicing ongoing police investigation). 
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27 January 2010, meetings conducted by Sir Muir Russell and Professor Jim Norton 

at the UEA: 

 

 Mike Gorrill (Head of Enforcement) and David Clancy (Investigations 

Manager) of the Information Commissioner‘s Officer  

 Jonathan Colam-French (Director of Information Services) and Mike Salmon 

(IT Manager to the CRU - 40% time), UEA 

 Professor Philip Jones and Professor Keith Briffa, Climatic Research Unit, 

UEA 

 Superintendent Julian Gregory and Andy Guy from Norfolk Constabulary 

(meeting note withheld to avoid prejudicing ongoing police investigation) 

 

4 March 2010, interviews conducted by Professor Peter Clarke and Professor Jim 

Norton at the UEA: 

 

 Professor Philip Jones, Dr Tim Osborn and Ian Harris, Climatic Research 

Unit, UEA 

 

24 March 2010, meeting conducted by Professor Jim Norton at the Information 

Commissioner‘s Office: 

 

 Mike Gorrill (Head of Enforcement) and Steve Wood (Assistant 

Commissioner FOI) 

26 March 2010, meetings conducted by Sir Muir Russell and David Eyton at the 

UEA: 

 Ian McCormick (Director of Research, Enterprise and Engagement) and Alan 

Walker (Manager of Research Services), UEA 

 Rob Bell (Research Finance Management Accountant) and Laura McGonagle 

(Faculty of Science Finance Manager), UEA 

 Professor Trevor Davies (PVC Research, Enterprise and Engagement), UEA 

 Professor Trevor Davies (PVC Research, Enterprise and Engagement) and 

Professor David Russell (Associate Dean for Research, Faculty of Science), 

UEA 

 Cecile Piper (Director of Human Resources), UEA 

 Brian Summers (Registrar and Secretary), UEA  

 Professor Edward Acton (Vice-Chancellor), UEA 

30 March 2010, meetings conducted by Sir Muir Russell and Professor Jim Norton at 

the UEA: 

 Michael McGarvie (Science Faculty FoIA contact), UEA 

 David Palmer (Information Policy & Compliance Manager) and Jonathan 

Colam-French (Director of Information Services), UEA 

9 April 2010, meetings conducted by Professor Geoffrey Boulton and Professor Peter 

Clarke at the UEA: 

 Professor Keith Briffa, Professor Philip Jones, Dr Tim Osborn and Dr Tom 

Melvin (Climatic Research Unit), David Palmer (Information Policy & 
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Compliance Manager)  and Jonathan Colam-French (Director of Information 

Services), UEA 

 

15 June 2010, telephone interview conducted by Sir Muir Russell and David Eyton 

with Professor Trevor Davies, PVC Research, Enterprise and Engagement 

 

Telephone interviews conducted by Professor Geoffrey Boulton: 

 1 May, Professor Sir Brian Hoskins, IPCC AR4 Review Editor Ch 3 (Surface 

and Atmospheric Climate Changes) 

 1 June, Professor John Mitchell, IPCC AR4 Review Editor Ch 6 

(Palaeoclimate). 

 

Follow- up enquiries, responses and related correspondence. This material can be 

accessed from: http://www.cce-review.org/Evidence.php 

 

 Presentations from 20 March Review Team Meeting 

 Independent forensic analyst report and commentary on e-mail examination 

 Redacted set of FOI and EIR requests received relating to the Climatic 

Research Unit since 2005 

 Correspondence with Lord Oxburgh in respect of the separate reviews 

 Follow-up request to Professor Jones and response on issues relating to the 

IPCC 

 Clarification request to Professor Jones and response on issues relating to the 

IPCC 

 Follow-up request to Professor Jones and response in relation to raw 

instrument station availability for each CRUTEM data set 

 Follow-up request to Professor Briffa and response in relation to best scientific 

practice in dissemination scientific evidence into the public domain 

 Follow-up request and response on the scope of material that was backed up 

on the server that was compromised 

 Follow-up request and response in relation to the UEA‘s main university e-

mail server domain 

 Follow-up request and response in relation to governance and risk 

management issues 

 Follow-up request and response in relation to financial controls 

 Follow-up request to ICO and response in relation to the holding of 

information or data   

 Response to the Science and Technology Committee‘s Eight Report on The 

Disclosure of Climate Data from the Climatic Research Unit (Note: at the time 

of writing, the Science and Technology Commons Select Committee has not 

given permission to publish this response) 

Submissions 

The Review was launched on 11 February and submissions were invited from this 

date and accepted up to 16 April. The Review accepted a small number of 

submissions that it deemed to have significant relevance to its remit after this close 

date. 
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Submissions to the Review can be viewed at: http://www.cce-

review.org/Evidence.php   

 

Submissions Published 

 

Submission   Name           Date received 

Number 

1 Nicholas Barnes 06-Mar 

2 David Archer 25-Feb 

3 Dr Phillip Bratby 22-Feb 

4 Philip Brohan 24-Feb 

5 Climatic Research Unit 01-Mar 

6 David Cockroft 28-Feb 

7 Gill Chant 13-Feb 

8 Tor Berge S. Gjersvik 12-Feb 

9 Professor Gabriele Hegerl 02-Mar 

10 Michael Hughes 17-Feb 

11 Professor Mike Hulme 26-Feb 

12 Professor Dr Fortunat Joos 01-Mar 

13 Dr D.R. Keiller 14-Mar 

14 Andrew MacIntyre 12-Feb 

15 Dr Ross McKitrick 26-Feb 

16 Dr P.C. Matthews 01-Mar 

17 Forrest M.Mims III 18-Feb 

18 Andrew Montford 11-Feb 

19 Professor Raymond Bradley 01-Mar 

20 Jim Stathos 26-Feb 

21 Professor Simon Tett 01-Mar 

22 The Global Warming Policy Foundation 28-Feb 

23 Stephen McIntyre 02-Mar 

24 Professor Rob Wilby 26-Feb 

25 Dr Austin Woods 11-Feb 

26 Professor Malcolm Hughes 01-Mar 

27 W.F. Lenihan 15-Feb 

28 Richard Calhoun 14-Feb 

29 Dr Henry Barnard 27-Feb 

30 Ron Cram 15-Feb 

31 Charlie Kilgore 13-Feb 

32 Vincent Moran 14-Feb 

33 Dr Richard North 11-Feb 

34 Stephen Richards 15-Feb 

35 Cameron Rose 16-Feb 

36 Dr C.W. Schoneveld 15-Feb 

37 David Shepherd 13-Feb 

38 Geoffrey Sherrington 17-Feb 

39 Martin Vermeer 27-Feb 

40 Robert Wright  15-Feb 
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41 Brent Hargreaves 16-Feb 

42 Professor Michael Mann 28-Feb 

43 Dr Sonja Boehmer-Christiansen  23-Feb 

44 Dr Benjamin Santer 28-Feb 

45 Trevor Jones 28-Feb 

46 D R G Andrews 08-Apr 

47 Professor Joshua Halpern 08-Apr 

48 Mike Haseler 22-Feb 

49 John R. Smith 17-Feb 

50 Dr D.R. Keiller 17-Feb 

51 Dr D.R. Keiller 17-Feb 

52 Dr David Lehmiller 15-Feb 

53 Dr D.R. Keiller 24-Mar 

54 Bob Smith 19-Feb 

55 Robert Wright  19-Feb 

56 Ian MacDonald 28-Feb 

57 Dr David Lehmiller 15-Feb 

58 Stephen Richards 11-Feb 

59 Ray Soper 17-Feb 

60 David Sandeman 18-Feb 

61 Dr Josep Verges 15-Feb 

62 Dominic O'Kane 15-Feb 

63 Vid Stimac 17-Feb 

64 Chris Allen 12-Feb 

65 Ian MacDonald 20-Feb 

66 Tony Brown 13-Feb 

67 Gerry Morrow 12-Feb 

68 Stephen Graves 12-Feb 

69 Will Hawkes 12-Feb 

70 C. Barling 12-Feb 

71 Susan Ewens 13-Feb 

72 Malcolm McClure 13-Feb 

73 Robert Owen 13-Feb 

74 Bruce Garrick 13-Feb 

75 Stephen Johnson 13-Feb 

76 Jim Stathos 13-Feb 

77 Dr Barry Napier 14-Feb 

78 Joe Olson 16-Feb 

79 Roderick Campbell 16-Feb 

80 John R. Smith 16-Feb 

81 Ray Soper 18-Feb 

82 Julie Grace 17-Feb 

83 Doug Vickers 15-Feb 

84 David Shepherd 15-Feb 

87 Mike Haseler 12-Feb 

88 Dr D.R. Keiller 06-Mar 
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89 Patrick Keane 17-Feb 

90 Patrick Keane 18-Feb 

91 Dr D.R. Keiller 20-Feb 

92 Richard Calhoun 11-Feb 

93 Robert Denton 18-Feb 

94 Robert Denton 27-Feb 

95 John Graham-Cumming 17-Feb 

96 D.G. McBeath 22-Feb 

97 George Mihailides 28-Feb 

98 David Shepherd 11-Feb 

99 Patrick Keane 15-Feb 

100 Dr D.R. Keiller 23-Feb 

101 Dr D.R. Keiller 26-Feb 

102 Dr D.R. Keiller 28-Feb 

103 Climate Scientists Letter 28-May 

104 McIntyre Submission 9-Jun 

105 Dr McKitrick supplementary sub 1 13-Apr 

106 Dr McKitrick supplementary sub 2 13-Apr 

107 Geoffrey Sherrington 4-Mar 

108 Professor Tom Wigley 28-Feb 

109 Patrick Keane 12-Feb 

 

Submissions Not Published 

 David Holland  

 Conor McMenemie (submission to be treated as confidential) 

 

The Review reserved the right to withhold publication of submissions if they were 

abusive, potentially defamatory, anonymous, or there were other legal difficulties 

which prevented publication.  
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APPENDIX 5: PEER REVIEW 

 

UNDERSTANDING UNCERTAINTY: A BRIEF HISTORY 

OF PEER REVIEW 
By Richard Horton, Editor of The Lancet 

 

Amid the public and scientific furore over alleged events at the University of East 

Anglia‘s Climatic Research Unit (CRU), peer review has emerged as a central issue in 

the dispute. In the Times Higher Education, for example, Andrew Montford, author of 

The Hockey Stick Illusion: Climategate and the Corruption of Science (1), argued that 

events at the CRU had far-reaching implications for the world of scientific publishing 

(2). His charge sheet was extensive – undermining the peer-review process, 

threatening editors who published work contrary to orthodox scientific opinion, 

organising mass resignations from editorial boards, and persuading colleagues to stop 

submitting papers to allegedly offending journals. Montford suggests that ―as many as 

four different journals may have had their normal procedures interfered with‖. He 

continues, 

 

  “What is an ethical way to deal with a journal?... 

  At what point does valid protest elide into something 

  more sinister?...If, as the [CRU] emails suggest, some  

scientists are in fact putting illegitimate pressure on  

journals, either to influence the peer-review process or 

to prevent the release of data, it is easy to see how editors  

may find it difficult to respond.” 

 

Implicit in Montford‘s argument is that peer review is critical to the process of – and  

thereby public trust in – science. Writing in The Guardian, George Monbiot put it this 

way: ―science happens to be [a] closed world with one of the most effective forms of 

self-regulation: the peer review process.‖(3).  

 

The importance of peer review has been invoked by climate sceptics in other domains 

of the climate debate. Christopher Booker has challenged Dr Rajendra Pachauri, for 

example, for claiming that his Intergovernmental Panel on Climate Change (IPCC) 

included only peer-reviewed research (4). By contrast, Booker reports that a third of 

IPCC sources were newspaper articles, student dissertations, even press releases.  

Again, the suggestion is that the peer-reviewed literature is something special and 

sacred to science. One can make strong and reliable assertions if those statements are 

underpinned by peer-reviewed science. If evidence has not been peer-reviewed, it is 

next to worthless. 

 

In the context of the CRU, there have been claims that peer reviewers censored 
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evidence deliberately to exclude those findings from scientific journals. Questions 

have been raised about the line between rejecting a paper on grounds of bad science 

and rejecting it as part of an attempt to suppress contrary opinions. Peer reviewers 

have been accused of letting their politics get in the way of science. Did reviewers‘ 

concerns about the potential adverse policy and political implications of supporting 

perfectly good science at peer review override their scientific judgment? The 

suggestion is that they did. 

 

The House of Commons Science and Technology Committee report on the CRU (5) 

has emphasised that ―the question of the operation of peer review is going to be a 

critical issue‖ in any evaluation of the CRU‘s work. In their report, in a section 

headed ―Perverting the peer review process‖, MPs set out several specific allegations 

against CRU scientists. First, that they colluded to subvert peer review, slowing or 

blocking the publication of research which disagreed with their own views. Second, 

that climate scientists planned to ―redefine what the peer-review literature is‖ in their 

recommendations to the IPCC (6). Third, that they tried to suppress a paper on 

research fraud. And finally, that CRU staff exerted improper pressure on the editor of 

one journal, an editor who had been open to scientists challenging climate change 

orthodoxy. The House of Commons Committee concluded that there was no evidence 

to suggest that the CRU had tried to subvert the peer review process. They wrote that, 

―Academics should not be criticised for making informal comments on academic 

papers‖. 

 

Much of the concern – and, indeed, confusion – about what took place at the CRU in 

relation to peer review may stem from misunderstandings about what peer review is 

and what it can be expected to do. 

 

Peer review: firewall or the weakest link? 
For scientific journals, peer review is the confidential evaluation of a submitted 

manuscript by one or more individuals who are experts in an aspect of the work under 

scrutiny.  

 

Who invented peer review? It‘s hard to be sure, but possibly the prize goes to Ishaq 

bin Ali Al Rahwi (AD 854-931) (7). In his book, Ethics of the Physician, Al Rahwi 

apparently encouraged doctors to keep contemporaneous notes on their patients, later 

to be reviewed by a jury of fellow physicians. But the serious business of journal peer 

review had to wait another 800 years. Henry Oldenburg, editor of Philosophical 

Transactions of the Royal Society, was the first modern editor to adopt peer review in 

the seventeenth century. He used it to famous effect, provoking often fractious, but 

illuminating, debates between scientists across Europe. 

 

Technology – first the typewriter, then the photocopier, and now the Internet – has 

greatly facilitated peer review. Any scientific journal that lays claim to respectability 
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must have a robust peer review process. At The Lancet, the process goes like this. A 

research paper is submitted electronically to a secure database and allocated by an 

editor to a colleague. The first or second editor can reject the manuscript at that early 

stage if the paper is judged to be scientifically poor, unsuitable for the journal‘s 

readership, unoriginal, or insufficiently topical. Journals differ here. For The Lancet  

around three-quarters of manuscripts are rejected at this point. 

 

If a paper survives preliminary editorial review, it is discussed at a pre-review 

meeting to assess its suitability for external peer review. If judged a potential 

candidate for publication, the manuscript is sent to three expert advisors, commonly 

international and representing different methodological dimensions of the research, as 

well as a statistician. There is always the risk of group-think among experts. That is, 

there is an orthodox belief about a particular subject, strongly held, which resists 

alternative perspectives. Editors try to reduce the risk of group-think by sending 

papers to different and widely dispersed reviewers, deliberately seeking or even 

provoking critical reviews (just like Henry Oldenburg). Reviewers are not referees in 

the sense that they can blow a whistle and call time on the paper. We ask reviewers to 

provide written comments for the authors, confidential comments to the editors, and a 

detailed rating for each section of the paper. Those comments are collected, presented, 

and discussed at a once-weekly manuscript meeting attended by all the journal‘s 

editors. 

 

At this stage, a paper can be rejected or we can open negotiations with authors. If we 

proceed, reviewers‘ questions and concerns are put to the authors, with appropriate 

guidance from editors. The authors will reply by answering each question from 

reviewers, submitting a revised manuscript that attempts to respond to all points 

raised by editors and reviewers alike. The authors may also disagree with or challenge 

reviewers with varying degrees of force. The revised paper is discussed again at a 

manuscript meeting. The options at this stage are to reject, accept, go back to the 

authors with further requests for clarification, or return to reviewers (old or new) for 

additional opinions. We proceed with further revisions of the paper until a final 

reject/accept decision is made. We know that with such a high rejection rate we may 

get it wrong. To limit errors of omission, we have a formal appeals process where 

editors promise to look again at a paper, weigh up the authors‘ arguments, and 

reconsider our decision. 

 

Once the paper is provisionally accepted, the peer review process is not over. The 

paper is then passed to a scientifically qualified assistant editor who edits the paper‘s 

technical content. Mistakes may still be found at this stage, leading to further editorial 

or expert review, even (though rarely) rejection. A lesson learned from sometimes 

bitter experience is that a paper is not fully accepted until it is published. 

 

Here are some of the commonest questions asked about the peer review process (8). 
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Do reviewers make mistakes in their judgments?  Of course, and so do editors. 

Sadly, the scientific literature is littered with retractions of papers that once passed the 

test of peer review. Reviewers and editors are disappointingly human. 

 

Are reviewers objective in their judgments? Pure objectivity is impossible. For some 

subjects, an editor can predict the judgment of the reviewer based on past experience 

with that reviewer. But this misses the point of what an editor is seeking. It is not 

simply the judgment of reject/accept that an editor wants from a reviewer. That 

decision is the responsibility of the editor and the editor alone. What an editor really 

seeks is a powerful critique of the manuscript – testing each assumption, probing 

every method, questioning all results, and sceptically challenging interpretations and 

conclusions. Armed with that critique, the editors decide – and take full responsibility 

for deciding. 

 

Are reviewers willing to accept new ideas? Certainly, they are, although they might 

question those ideas to destruction. The vast majority of reviewers take their 

responsibility as advisors very seriously indeed. They themselves are often on the 

receiving end of peer review. Most try to be as open as possible to new findings, 

although we encourage them to ask difficult and awkward questions. There are 

occasional exceptions. For example, the world of complementary and alternative 

medicine (CAM) divides the medical community. Orthodox medicine mostly rejects 

papers about reflexology, iridology, and acupuncture treatment that invokes invisible 

pathways (meridians) of qi. CAM is served by a separate class of journals that have 

little overlap with the more mainstream medical literature. In this instance, ideas are 

incommensurable. 

 

Despite peer review, are authors able to get away with dishonest or dubious 

research? Yes, they are. Peer review does not replicate and so validate research. Peer 

review does not prove that a piece of research is true. The best it can do is say that, on 

the basis of a written account of what was done and some interrogation of the authors, 

the research seems on the face of it to be acceptable for publication. This claim for 

peer review is much softer than often portrayed to the general public. Experience 

shows, for example, that peer review is an extremely unreliable way to detect research 

misconduct. 

 

Are peer reviewers accountable for what they do? Yes, to the editor. But in a broader 

sense, to the scientific community and to the public as well. To a large extent, the 

trust society places in science depends on the scientific process, including peer review 

and publication, getting it right most of the time. 

 

Does peer review improve the quality of published research? In our everyday 

practice, we see that it does. And research suggests that it does too (9). Peer review 

improves discussion of the limitations of research. It emphasises uncertainty. It invites 

justification of generalisability. As one study of peer review concluded, ―peer review 
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is a negotiation between authors and journal about the scope of the knowledge claims 

that will ultimately appear in print‖ (9). 

 

Is there still a need for peer review, given the extraordinary ability of the Internet to 

enable continuous open criticism of research once published (that is, surely a 

thousand readers as reviewers after publication are better than 4 reviewers selected 

by editors before publication)? There is no right answer to this question. Different 

views have been expressed. Certainly, post-publication peer review adds greatly to the 

understanding of a piece of research. But watching pre-publication peer review in 

action - both at the macro level of external expert review and the micro level of 

technical editing - and seeing the extent to which research papers change (mostly for 

the better) after peer review, I think that pre-publication review still has an important 

part to play in science. At its best, pre-publication peer review clarifies, introduces 

uncertainty, insists on placing new work in the context of the totality of available 

evidence, demands a careful explanation of limitations, and prevents flights of 

fanciful over-interpretation. 

 

Peer review has changed considerably during the past two decades (since I became an 

editor). First, the stakes are higher. Individual and institutional success depends on 

getting papers published in high-impact journals. Citation data are now a standard 

metric for measuring research performance. This trend has increased competition and 

rivalry for places in the best journals. Second, the globalisation of science has 

expanded the geographic range of papers submitted to journals. Research originating 

from China, for example, is now far more common than even five years ago. The 

internationalisation of science has further intensified competition for publication.  

 

Third, research papers are increasingly multi-disciplinary, requiring a much broader 

range of expertise during peer review. Fourth, science is a stronger part of our public 

culture now than it once was. What scientists used to write only for other scientists is 

today available to – and sometimes read by – non-scientists, policy makers, and the 

media. Fifth, the importance of statistics has grown substantially. Whereas twenty 

years ago The Lancet had no separate statistical peer review process, every paper we 

now publish has been carefully scrutinised by an independent statistical advisor. 

Editors are now far more aware of analytic errors in research. Sixth, to address the 

often conflicting results of individual research studies that are trying to answer the 

same (or a similar) question, a new type of research method has been devised – the 

systematic, as opposed to the narrative, review. Systematic reviews aim to search for 

particular types of study (eg, the randomised trial), then select only the best according 

to pre-specified criteria, and, if possible, to combine those findings in a statistically 

meaningful way (which is called meta-analysis). Examples include the risk of cervical 

cancer among women taking hormonal contraceptives (10) and the effects of a class 

of medicines on heart disease (11). In biomedicine, the Cochrane Collaboration is the 

most mature example of an effort to create a database of systematic reviews on 

treatments.  
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Finally, editors have had to face an upsurge in the discovery of episodes of research 

misconduct (fabrication, falsification, and plagiarism). The increasing awareness of 

research fraud had led not only to greater vigilance (hopefully not suspicion) among 

editors but also to the birth of institutional mechanisms to set standards and advise on 

research practice (eg, the Committee on Publication Ethics). 

    

Because of the faith journal editors have in peer review, together with the empirical 

evidence they believe exists to support peer review, they take it very seriously indeed 

(12). That said, editors are well aware that peer review is anything but 

uncontroversial. Scientific discoveries that later turn out to be flagrant episodes of 

dishonesty – from Woo-Suk Hwang‘s fabricated claims in Science about cloning 

embryonic stem cells, to Andrew Wakefield‘s falsifications in The Lancet – are not 

uncommon. They raise troubling questions about the robustness of peer review. 

Editors are only too well aware of the limitations of the peer-review system.  Authors, 

for example, can be deeply resistant to responding to questions from anonymous 

critics (this fact at least partly drives the argument for fully transparent peer review, 

where reviewers have to disclose their names to authors). The reluctance of some 

authors – and some very famous authors, at that – to take the comments of their peers 

seriously stems from the fact that they believe they have no peers. As one historian of 

peer review put it, somewhat poetically, ―anyone who possessed the MD degree had 

no reason to defer to any colleague as an expert greater than he or she‖ (13). 

 

So what is peer review in today‘s scientific culture? Various views have been more or 

less vividly expressed. Peer review is a ―sacred academic cow‖, according to one 

editor (14). She put it rather well: 

 

  “the „sacred‟ cow of peer review wanders the meadows  

of scientific publishing because together, scholars and  

editors, believe that it is the best mechanism we have to  

improve the quality of published papers…The one  

component that we cannot control is that of competition  

in the academic world, an issue that continues to circle  

in all disciplines. We all have stories to tell about the  

viciousness of academic politics…although we might  

not be able to eradicate the politics, we can at least  

understand them for what they are…” 

 

Everyone – scientists, the public, policymakers, politicians – would like to believe 

that peer review is a firewall between truth and error (or dishonesty) (15). But as the 

editor of one leading specialist medical journal has rightly pointed out, ―There is no 

question that, when it comes to peer review, the reviewers themselves are the weakest 

(or strongest) links‖ (16). This frustration among editors and scientists that peer 

review cannot always live up to the claims sometimes made for it produces frequent 
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expressions of dismay. Is peer review a castle built on sand or the bedrock of 

scientific publishing (17)? Is peer review a landmark, landmine, or landfill (18)? Or, 

put bluntly, is peer review simply in crisis? (19). Is it ―a flawed process at the heart of 

science and journals‖ (20)? 

 

Unfortunately, there is evidence of a lack of evidence for peer review‘s efficacy. In 

2002, Tom Jefferson and colleagues published a startling systematic review of all the 

evidence about editorial peer review in biomedical journals. Their exhaustive search 

yielded only a handful of studies. The conclusion? ―Editorial peer review, although 

widely used, is largely untested and its effects are uncertain‖ (21). They went on, 

―Given the widespread use of peer review and its importance, it is surprising that so 

little is known of its effects.‖  Jefferson and his colleagues have confirmed their 

observations more recently (22). Their findings have been replicated by others (23). 

To be fair, there is some evidence that micro peer review – technical editing – can 

improve papers in biomedical journals (24). But, once again, this evidence is not as 

robust as one would either like or have expected.   

 

Jefferson extended his investigation of peer review by arguing that the objectives of 

the review process were also unclear (25). Without clear objectives, proving the value 

of peer review (or not) would be impossible.  After almost 350 years of journal peer 

review, our zeal for and confidence in the peer review process seem inversely 

proportional to our knowledge about what it actually does for science. Those who 

make big claims for peer review need to face up to this disturbing absence of 

evidence. 

 

Worse still, what evidence is slowly accumulating should perhaps make scientists, 

policymakers, and the public pause. Many who place great weight on the reliability of 

the peer-reviewed scientific literature believe that it reflects the judgment of the 

scientific community about the quality of research. But evidence suggests that 

acceptance of research for publication may well depend on factors other than 

scientific quality alone (26). Furthermore, peer reviewers will disagree greatly in their 

recommendations to editors about a particular research paper. Yet editors seem to be 

significantly influenced by reviewers who, when the quality of their advice is 

measured independently, turn out to be extremely unreliable in their overall 

judgments (27). Editors, some critics could reasonably argue, need to pay less, not 

more, attention to the recommendations of their peer reviewers.   

 

Scepticism about peer review is healthy. But every editor knows that peer review can 

be an indispensible aid to his or her work. Peer review can rescue science from 

embarrassment and error. An extreme example goes some way to showing why. Peter 

Duesberg is a well-known molecular virologist who believes that HIV is not the cause 

of AIDS. In 2009, the journal Medical Hypotheses published a paper by Duesberg 

arguing that the deaths attributed to AIDS in South Africa were false. The editor of 

Medical Hypotheses operated an editorial policy of no external peer review. The 
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justification was that peer review might suppress creative thinking. In the case of the 

Duesberg paper, the idea that HIV does not cause AIDS was not new. More 

importantly, South Africa is only now reversing its disastrous denialist policies on 

HIV-AIDS. To consider Duesberg‘s old (and discredited) idea at a critical moment for 

the country he was writing about would, most reasonable editors would conclude, 

require some kind of external peer review to assist decision-making. The editor did 

not seek expert reviews. He accepted the paper within a few days of its submission. 

Many scientists in the AIDS community were appalled. They wrote to the publishers 

(Elsevier, also the publishers of The Lancet) to complain. Elsevier removed the paper 

from its online database pending the results of an independent investigation. The 

Lancet was asked to review the paper. We did so and the reviews were uniformly and 

deeply critical. No journal could have conceivably published the Duesberg paper 

based on these reviews. The Duesberg paper remains retracted, excised from the 

scientific literature. Here is an example of what can happen when peer review is 

excluded from a journal‘s processes, and why peer review can bring important 

information to bear on judgments about the suitability of research for publication. 

Thanks to these events, the journal will now implement peer review. The publishers 

are seeking a new editor (28).  

 

Climate science and peer review 

The events surrounding the peer review of certain climate science papers have raised 

important questions about peer review. But some of these questions may be based on 

a misinformed view of the peer review process. Here, I touch on general themes in 

peer review that have emerged during the debate about the role of climate scientists in 

research publication. 

 

It is common for editors to have multiple, intense, and sometimes sharp interactions 

with authors and reviewers. Publication matters. Authors and reviewers are frequently 

passionate in their intellectual combat over a piece of research. The tone of their 

exchanges and communications with editors can be attacking, accusatory, aggressive, 

and even personal. If a research paper is especially controversial and word of it is 

circulating in a particular scientific community, third-party scientists or critics with an 

interest in the work may get to hear of it and decide to contact the journal. They might 

wish to warn or encourage editors. This kind of intervention is entirely normal. It is 

the task of editors to weigh up the passionate opinions of authors and reviewers, and 

to reflect on the comments (and motivations) of third parties. To an onlooker, these 

debates may appear as if improper pressure is being exerted on an editor. In fact, this 

is the ordinary to and fro of scientific debate going on behind the public screen of 

science. Occasionally, a line might be crossed. We experienced such a border crossing 

recently, where several reviewers and third parties encouraged us to delay publication 

of a paper for non-scientific reasons (29). Defining that line is the crucial task when 

judging the role of CRU scientists. 
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One issue that is important to solve for the peer review process to work effectively is 

the full disclosure of all financial and relevant non-financial conflicts of interest. If a 

research paper about drug A for disease Y is sent to a reviewer who has shares in a 

company that makes drug B, also for disease Y, there is a potential for the 

introduction of bias into that reviewer‘s advice to the journal – favouring drug B over 

drug A. The editor may still want and value that reviewer‘s advice, but s/he needs to 

know about the reviewer‘s financial conflict to judge the weight s/he gives to the 

review. Non-financial conflicts may be even more important. If a scientist has devoted 

a life‘s work to theory A about disease Y, then clearly s/he might be biased if s/he is 

sent a manuscript that criticises theory A and proposes an alternative and compelling 

theory B for that same disease. Again, the editor would expect the reviewer to declare 

any non-financial academic or intellectual conflicts that might have the potential to 

influence that reviewer‘s critique. In the field of climate research, conclusions about 

the meaning of the science may have been strongly held. The fact that these 

conclusions were strongly held is entirely to be expected and should simply have been 

fully disclosed to editors during the peer review process.  

 

It would be wrong for editors not to listen to advice about publication even after 

acceptance of a paper.  A paper is only fully accepted when it is published. New 

information that informs the decision to publish a provisionally accepted paper before 

publication can be very valuable. The Lancet has rejected papers in this twilight zone 

of peer review. After publication, criticism is common and welcome, even lethal 

criticism. This is the much vaunted self-regulation of science – except that sometimes 

editors and authors are reluctant to act when things go wrong after publication. In 

climate science, disputatious research is unsurprising. It would be extremely 

surprising if that research did not provoke heated exchanges both before and after 

publication. 

 

Much has been made of whether scientists should or should not take public positions 

on the meaning of their data, especially if those data relate directly to policy or 

practice. The reality is that they do, all the time. Science does not exist in a political 

vacuum. The idea that scientists, including climate scientists, are neutral observers, 

bereft of opinions, is naïve. In biomedical and public health research, scientists are 

often quick to make statements applying their data to the real world. They will often 

do so passionately and be well known for those passionate views. Indeed, the current 

climate of science is such that scientists are encouraged at every stage of their 

research to consider the impact – economic or human – of what they do, and to 

trumpet that impact. Research assessments in the future are likely to include a 

measure of impact when judging the quality of a scientist‘s work.  In relation to peer 

review, the scientific, policy, or political positions an author, reviewer, or editor may 

hold could intervene to bias a review in one particular direction. There have been 

many examples of such conflicts in other scientific disciplines – eg, psychology (30) 

and genetic epidemiology (31). These episodes are troubling, but an almost inevitable 

consequence of the way peer review is ordinarily done. 
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The intersection of politics and science in climate change has arisen at least once 

before. The Skeptical Environmentalist, written by Bjørn Lomborg and published by 

Cambridge University Press, led to huge pressure on the publishers to withdraw the 

book (32). Although the manuscript was reviewed by four experts who all 

recommended publication, the scientific backlash was acute. Letters of protest were 

written to newspapers. One scientist refused to work with Cambridge University Press 

ever again.  Lomborg was attacked physically. 

 

Chris Harrison, in his thoughtful reflections as the editor at Cambridge University 

Press who dealt with Lomborg‘s book, points out that peer review ―offers no 

guarantees of always ensuring the ‗truth‘‖ (32). But in the case of The Skeptical 

Environmentalist, the concerns were as much political as scientific. The publication of 

this book by a respected scholarly press might play ―to a particular political agenda 

and can be used and abused by vested corporate and political interests.‖ Harrison 

rejected the idea that he should have applied these kinds of value judgment in the 

editorial process. But he notes, ruefully, 

 

  “While it may not be the responsibility of an editor to 

second-guess how a publication will be received in political  

circles, it is clear that politicians and advocacy groups have  

always maintained a keen interest in what is published and  

that they have sought to influence editorial decisions.” 

 

Harrison defended the scholarly publishing industry‘s commitment to pluralism. He 

wrote, 

 

“Given the scale of interest in the environment it is  

perhaps peculiarly incumbent on the academy and  

general interest intermediaries [Cambridge University  

Press] to host as full and as open a debate as possible…the  

public and the academy can surely only be better served  

by an opportunity to review and debate a wide range  

of perspectives.” 

 

This commitment to pluralism would be the likely view of many scientific editors, 

even when controversy follows. There are interesting parallels between the response 

of the scientific community to Lomborg‘s sceptical book and the reaction of some 

scientists to journal articles on climate change which expressed an opinion contrary to 

their own. One might conclude that these kinds of extreme debate, although difficult, 

are part of the normal fabric of scientific discourse. The question to be answered is: 

where is the line to be drawn between vigorous scientific exchange and improper 

attempts to close down debate (these two positions can be remarkably close to one 

another)? But one should also be conscious of what some observers have described as 
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the ―chilling‖ effect of political controversy on science. A survey of US National 

Institutes of Health scientists revealed that many engaged in self-censorship after they 

found themselves the subject of political criticism for their work (33). Political 

disagreement over science can shape not only the behaviour of scientists but also the 

future of science itself. As Joanna Kempner has noted, 

 

   “There is a role for democratic public engagement in  

science. The policy challenge will be to encourage this 

public voice in scientific decision-making, while enabling 

scientists to submit and conduct innovative studies, even  

when they may provoke controversy.”  

 

Increasingly, commercial, as well as political, interests are also intervening to threaten 

the integrity of peer review (34). 

 

Peer review and publication can provoke important questions about access to data. 

During the review process, reviewers may seek more information. Except in 

allegations of fraud, it would be highly unusual to provide or request raw data (even 

then, journals expect institutions to take responsibility for investigating the 

authenticity and reliability of original data). But access to data may be sought after 

publication. This is a highly contentious and unresolved issue. For example, Andrew 

Montford argues that, 

 

  “the more important story in terms of the conduct of  

science in this country concerns the repeated refusals of  

CRU staff to release the data and code underlying their  

global-temperature index…sceptics are universally of  

the opinion that the scientific method requires all research  

material to be released to friend and foe alike…” (2) 

 

In the field of medicine, these issues are currently the subject of much disagreement. 

While many parties might like to see greater sharing of data, this practice remains 

unusual. The Wellcome Trust is taking an especially strong interest in data access. It 

proposes a code of conduct calling for ―maximum public access to data of public 

health importance.‖ The very fact that this proposal is being made illustrates the point 

that routine access to data is not a settled issue or a universal norm in science, as some 

claim. 

 

The issue of retention of records and exclusion of data in climate research is also a 

matter relevant to the peer review process and the ordinary working of journals. 

Journals do expect records to be kept for limited periods (say, 5 years, although 

journal practices vary).  And they are comfortable with the exclusion of data provided 

that those exclusions – and the reasons for exclusion – are fully described, with 

appropriate sensitivity analyses being completed where necessary. 
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Two additional dimensions of peer review have been raised in the debate over CRU‘s 

work. One relates to confidentiality, the other to uncertainty. Editors send manuscripts 

to reviewers based on a principle of confidentiality. The author expects the editor to 

maintain a covenant of trust between the two parties. The editor will not misuse the 

author‘s work by circulating it outside of the confidential peer review process. The 

editor expects that covenant of trust to be honoured by the peer reviewer. No 

manuscript should be passed to a third party by a reviewer without the permission of 

the editor, usually on the grounds of improving the quality of the critique of the 

manuscript by involving a colleague in the review process. A disclosure to a third 

party without the prior permission of the editor would be a serious violation of the 

peer review process – a breach of confidentiality. It is also of paramount importance 

to report fully in all published scientific papers both quantitative and qualitative 

measures of uncertainty.  One of the main benefits of peer review is to focus on areas 

of potential uncertainty and to ensure that those uncertainties are fully acknowledged, 

measured, and reported. 

 

The future of peer review 
 

Peer review is a human process and so will always contain flaws, produce errors, and 

occasionally mislead. Given that journals are the gatekeepers of scientific publication, 

they have enormous – probably too much – influence over the reputations of 

scientists, research units, and universities.  Many measures of academic success 

depend upon journal publication – promotion, tenure, grants, fame, and personal 

wealth.  It is not surprising that journals, and the main decision aid used by journals 

(peer review), are the subject of constant tension and occasionally explosive 

controversy. At such moments, it is not only essential to be clear (and modest) about 

what peer review can do, but also to look for opportunities to do better. 

 

Journal articles are highly stylised reports of research. The linear and logical style of 

the research they report rarely presents a true or accurate picture of how a piece of 

research was done.  As the Nobel laureate, Peter Medawar, put it (35) in his essay ―Is 

the scientific paper a fraud?‖ (to which he answered that it was), 

 

   “[the scientific paper] misrepresents the processes 

   of thought that accompanied or give rise to the work  

that is described in the paper...The scientific paper in  

its orthodox form does embody a totally mistaken  

conception, even a travesty, of the nature of scientific  

thought.” 

 

Medawar‘s point was that, ―There is no such thing as unprejudiced observations.‖ To 

add insult to injury, research papers may not even fully represent the views of the 
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authors who completed the work (36), and when faults are found after publication 

those faults may be completely ignored in the subsequent use of that research (37).  

 

There are actions that the scientific community could take to improve this far from 

happy state of affairs surrounding one its foundational processes. First, there are new 

opportunities and techniques available to search out, identify, and eliminate (or at 

least reduce) unwanted bias in the peer review process (38, 39). Second, all young 

scientists should receive formal training – which they currently do not – in the 

standards and ethics expected in the peer review process (40). It is scandalous that 

peer review is simply not taken as seriously as it should be in the training of scientists. 

The result is that peer review is often idiosyncratic and sometimes unreliable, fuelling 

scientific controversies, such as that over climate science, rather than defusing those 

controversies. Strengthening the training, standards, and expectations around peer 

review would do much to make the quality of peer reviewing part of the formal 

appraisal of a scientist‘s contribution to his or her subject. There is a demand for 

training in peer review (41). And the ethical dimensions of the review process are 

now sufficiently concerning to scientists that they merit training as much as the more 

formal methodological aspects of reviewing (42). Disappointingly, existing training 

packages in peer review deliver little benefit to the quality of the peer review process 

(43-45).  

 

Third, the peer review process is enormously inefficient. Individual journals will 

undertake peer review and reject manuscripts that will then cycle around other 

journals until either the paper is accepted or the authors are sufficiently exhausted that 

they abandon attempts at publication. In the face of such gross inefficiencies, some 

scientific communities have tried to bring journals together to cooperate and make the 

review process not only more efficient, but also less costly on the time and energy of 

reviewers, authors, and editors (46). Alternatively, there may be intra-journal 

procedures that can be introduced to deliver more efficient peer review (47).  

 

Fourth, journal editors should adopt more effective methods to resolve disputes 

between authors, reviewers, and readers. Within the journal, an ombudsperson 

operating independently of the editors can be one useful way to resolve intractable 

disagreements about journal processes (48). If a dispute remains impossible to 

resolve, journal editors can take their concerns to the Committee on Publication 

Ethics, a charity that aims to set standards for journal practices, including peer review. 

Journal editors should consider using this facility more often than they currently do – 

in some ways, it represents the collective wisdom of a wide range of journal editors, a 

collective wisdom that any scientific editor can draw upon in times of crisis. 

 

Lastly, peer review should be a subject for research in its own right. Although there is 

a small group of scientists who study peer review (a biomedical peer review congress 

is held every 4 years), that community is extraordinarily fragile when measured 

against the size and importance of the contribution peer review makes to science (49). 
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Historically, science funding bodies have been reluctant to invest in research on peer 

review. This reluctance is partly responsible for the present vacuum in our knowledge 

about the way scientific knowledge is constructed, reported, and discussed. One 

positive result of the debate over the role of CRU scientists in peer review might be to 

encourage funding bodies – such as the Medical Research Council and the National 

Institute for Health Research – to take the science of peer review far more seriously. 

 

Journals have inevitable limitations. When a paper with important policy implications 

is considered, editors can ask authors to balance their conclusions by putting the work 

in the context of existing evidence. Or we can commission an editorial that does the 

same. But a journal cannot adjudicate a public debate, and neither can conventional 

peer review. For those occasions when science meets (or clashes with) policy, there 

may be a case for referring the area of controversy to an independent body for a 

public inquiry. In the US, the model used is the Institute of Medicine, which tackles 

controversial aspects of health through its thorough and wide-ranging investigations 

and reports. There may be a case for such a body in the UK. 

 

The best one might hope for the future of peer review is to be able to foster an 

environment of continuous critique of research papers before and after publication. 

Many writers on peer review have made such a proposal, yet no journal has been able 

to create the motivation or incentives among scientists to engage in permanent peer 

review (50-52). Some observers might worry that extending opportunities for 

criticism will only sustain maverick points-of-view. However, experience suggests 

that the best science would survive such intensified peer review, while the worst 

would find its deserved place at the margins of knowledge.  

 

This process of weeding out weak research from the scientific literature can be 

accelerated through more formal mechanisms, such as the systematic review. A 

systematic approach to selecting evidence focuses on the quality of scientific methods 

rather than the reputations of scientists and their institutions. This more rigorous 

approach to gathering, appraising, and summing up the totality of available evidence 

has been profoundly valuable to clinical medicine. There may be useful lessons here 

for the IPCC. Climate sceptics and climate scientists, along with their colleagues in 

other scientific disciplines, would likely welcome this greater rigour and scrutiny. It 

would certainly promote quality and strengthen accountability to a more critical 

public (and media) with higher expectations of science. More importantly, intensified 

post as well as pre publication review would put uncertainty – its extent and 

boundaries – at the centre of the peer review and publication process. This new 

emphasis on uncertainty would limit the rhetorical power of the scientific paper (53), 

and offer an opportunity to make continuous but constructive public criticism of 

research a new norm of science. 

 

Finally, there are more general institutional lessons to be learned from the events that 

took place at the CRU. Peer review cannot eliminate controversy. Leaders of research 
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organisations – from University Vice-Chancellors to Unit Directors – might consider 

a risk assessment of the research being done under their stewardship. Mapping 

research in this way – who is doing what, where, and how? – would provide the 

institution with signals of potential controversy if the work addressed an issue of 

substantive public, policy, or political interest. This kind of awareness might enable 

scientists – and, indeed, the institution itself – to prepare better for any likely public 

disputes. Vigilance over the research being undertaken at a university could usefully 

anticipate difficulties, promote best practices, protect reputations, and build wider 

public trust and confidence in the research process. These outcomes, together with 

more realistic expectations about peer review and the processes of science, would be 

valuable consequences of the experiences at the University of East Anglia.   
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Commentary on „Understanding uncertainty:a brief history of 

peer review’ 
 

Elizabeth Wager, Publications Consultant 

Chair of the Committee on Publication Ethics (COPE) 

 

Richard Horton suggests that ‗If evidence has not been peer-reviewed, it is next to 

worthless‘. Earlier commentators have gone even further. The evolutionary biologist 

Edward Wilson commented that ‗a discovery does not exist until it is safely reviewed 

and in print‘.
1 

 

Peer review has been used to select articles for publication since the 17
th

 century. It is 

likely that when Oldenburg was using peer review at London‘s Royal Society, his 

contemporaries at the Royal Society in Edinburgh and across the channel at the 

Académie Royale de Médicine were using similar systems.
2 

 

Interestingly, the inability of peer review to guarantee scientific integrity was noted as 

early as 1785 when the Committee of Papers of the Literary and Philosophical Society 

of Manchester noted that ‗Responsibility concerning the truth of facts, the soundness 

of reasoning … [and] the accuracy of calculations is wholly disclaimed; and must rest 

alone, on the knowledge, judgement, or ability of the authors‘.
3 

 

Horton describes the peer review system used at The Lancet. This is typical of major 

medical journals that employ several full-time editors. Such journals reject a 
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considerable proportion of submissions on the basis of in-house review alone. For 

example, at JAMA (the journal of the American Medical Association) only 36% of 

submissions are sent for external review and the remaining 64% are rejected after 

review by the journal editors alone.
4
 At journals such as The Lancet and JAMA, 

everything accepted for publication will have been reviewed by experts who are 

independent of the journal, but many articles will be rejected without review by 

external experts. In contrast, journals that do not have large editorial offices or full-

time editors, but whose editors are academics (generally fulfilling this role in addition 

to their regular job), generally send virtually all submissions for external review. 

 

The Lancet generally sends papers to three reviewers. Other journals may use fewer, 

or occasionally more, reviewers. A survey of 200 journals from a range of disciplines 

found that 73% used two reviewers, 18% used three, 6% used one and 3% used more 

than three.
5 

 

Horton notes that ‗the scientific literature is littered with retractions of papers that 

once passed the test of peer review‘. The biomedical database Medline (which 

includes over 19 million citations) currently contains nearly 1500 retractions. There 

have also been well-documented cases of journals failing to recognise important 

work. There is even a website devoted to accounts of journals that have rejected work 

that later led to their authors winning the Nobel prize. 

[ttp://www2.uah.es/jmc/nobel/nobel.html#reje]. 

 

Churchill‘s famous observation about democracy has often been applied to peer 

review, namely that it is the worst system for selecting papers except for all the other 

forms that have been tried. Horton mentions the possibility of alternative systems 

such as post-publication or public review. A few journals have experimented with 

these systems but found them unworkable. When Nature ran a trial of open peer 

review in 2006 (by posting submitted papers on its website), almost half the papers 

received no comments.
6 

 

While formal evidence for the effectiveness of peer review is lacking, there is 

extensive anecdotal evidence from both editors and authors of its benefits. Editors and 

publishers should strive to optimise their peer review systems and to reduce potential 

harm or bias. Guidance is available from several organizations including the 

Committee on Publication Ethics (www.publicationethics.org). 

 

While the internet has not produced dramatic new ways of assessing articles 

submitted to journals, information technology does offer possibilities which could 

increase the efficiency of disseminating and verifying scientific data. Gene sequence 

data is now routinely entered onto public databases, and such data posting is a 

requirement for publication in traditional journals in some cases. However, before 

such posting could be practical, even for such homogeneous data as gene sequences, 

agreements had to be developed (e.g. MIAME).
7
 Such standardization may be 

possible for other types of data yet, as Horton notes, in many disciplines, data sharing 

remains either controversial, or limited by technological, practical or ethical issues.
8
 

 

Even with increased research and investment it seems unlikely that, despite its 

shortcomings, conventional peer review will be replaced or transformed in the next 

few years. In the meantime, researchers will probably continue to criticise the peer 
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review system, sometimes with justification (because the system is flawed) and 

sometimes without (because researchers are human, feel strongly about their work and 

do not accept that some rejections are justified). The research community should 

listen to the criticisms of peer review and work towards fixing the remediable faults 

and correcting the inevitable errors. Editors and publishers should continue to work 

hard to prevent and detect misconduct by authors, reviewers and editors and should 

have systems in place for responding appropriately when misconduct occurs. 

However, judgement must be exercised to ensure that resources are wisely spent and 

care should be taken to avoid overzealous responses to individual cases or 

disproportionate reactions to rare problems. 
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APPENDIX 6: DATA MINING - ACCESS TO THE 

ORIGINAL CRU E-MAIL ARCHIVE 

 

1. Recognising that the e-mails improperly released into the public domain represent 

only a tiny fraction (less than 0.3%) of the e-mails archived by the key individuals 

in the CRU, the Review team sought to set these in context.  The backup server 

(CRUBACK3) had been taken as evidence by the police as part of their own 

investigation and was held by police contracted forensic investigators.  A full 

context could only be established by some form of access to the information held 

on this server.  In seeking to gain this access a number of legal issues arose, 

notably that: 

 

 the server and its contents were evidence in the continuing police 

investigation; and 

 in the opinion of UEA‘s legal advisers, unconstrained access to the contents of 

e-mails on the server by the Review would raise potential privacy and data 

protection issues. 

 

2. The compromise eventually reached with both the police investigative team and 

the UEA Registrar was for: 

 

 the University to contract an independent computer forensic analyst; 

 the police forensic consultants to extract from CRUBACK3 all the e-mails 

from the various archived mailboxes of key UEA staff and to provide these 

under strict security conditions to the independent forensic analyst; 

 the independent analyst, respecting the high evidential security requirements 

set out by the police team, to work within secure premises authorized by the 

police; 

 the independent analyst to seek to determine the search or selection parameters 

that had extracted the improperly released e-mails from the multiple archives 

and to determine whether this process highlighted any additional material of 

relevance to the Review; and 

 any material identified by the the analyst to be redacted by the University, in 

terms of protecting the identity of non-UEA recipients or authors, prior to 

being made available to the Review. 

 

3. This whole process took an extended period to negotiate and implement.  It 

became clear that a full analysis would require considerable further time and 

extensive manual intervention.  It would introduce significant delay to the 

publication of the Review‘s report.  A decision was reached not to pursue this 

further on grounds of both time and cost against likely results.  The Review had 

always regarded the e-mails as pointers to areas for detailed investigation and this 

had been complemented by extensive public requests for submissions and any 

other information in the public domain.  A summary report by the independent 

forensic analyst has been placed on the Review website. 
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4. The Review‘s own analysis of those e-mails already in the public domain is 

highlighted in the following charts, including a ‗heat map‘ of correspondence 

intensity by month. 

 
 

5. The selected e-mails relate largely to controversial issues, although they do not 

appear to have been selected on the basis of a simple word search, as indicated in 

the table below which shows the number of e-mails in which interesting words (or 

a component thereof) occur.  Some of the more infamous e-mails contain words 

such as trick or hide and these occur comparatively infrequently:- 

 

 

1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

Jan 2 5 2 1 1 1 3 9 32 9 16 26 10

Feb 5 5 3 7 1 2 9 11 48 4 5 4

Mar 1 2 4 4 7 5 11 5 5 21 6 3 8

Apr 1 1 10 2 4 8 6 11 4 9 5 3

May 1 1 12 2 4 1 6 4 14 9 6 24 7

Jun 2 2 2 6 1 5 1 19 6 10 4 6 10 4

Jul 2 2 6 4 6 11 4 30 29 3 5 18

Aug 4 2 1 3 8 4 2 8 7 16 12 4 5 8

Sep 3 6 13 14 6 2 7 4 3 11 4 4 22

Oct 4 4 12 8 8 3 20 8 6 1 10 35

Nov 3 4 2 4 3 1 7 3 3 3 4 6 8

Dec 3 1 5 3 2 2 14 9 16 9

Totals 22 19 46 69 53 47 33 96 73 144 157 75 112 127

Key Word Component Number Key Word Component Number

Briffa 580 error 178

Jones 563 wrong 173

Mann 489 Santer 173

issue 470 fund 150

differ 460 difficult 136

temperature 453 bad 134

good 450 bias 127

review 376 (sk)eptic 124

agree 368 contain 112

IPCC 357 station 106

problem 354 doubt 105

Osborn 347 anomal(y) 101

correct 308 Hulme 101

tree 307 peer 100

miss(ing) 305 avoid 100

author 290 Yamal 100

understand 251 reject 75

concern 248 trick 65

Jansen 212 hockey 60

proxy 207 decline 49

Overpeck 196 hid(e) 48

critic 188 delete 44

argu(ment) 188 mislead 37

Wigley 181 diverge 32
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6. The periods of greatest intensity generally coincide with repeated selection 
of embedded e-mails having the same core title – with 4 or more core title 
repetitions being viewed as significant in the table below. 

 

 

Date Core Title Repeats Subject 

Oct-98 climate of the last millennia... 4 Meeting to discuss multi-proxy data  

prompted by Jones 1998 
1  

May-99 Straight to the Point 4 Perceived criticism of Briffa 1999 
2 

Sep-99 IPCC revisions 7 Making the case for tree ring proxies in  

IPCC TAR Chapter 2 

Apr-02 Your letter to Science 5 Criticism of draft letter Mann 2002 
3 

Mar-03 Soon & Baliunas 9 Criticism of Soon 2003 
4 

Jun-03 Review- confidential 4 Validity of proxy-based temperature  

reconstruction 

Oct-03 draft 4 of proposed EOS response to Soon 2003 4 

Feb-04 Stephen McIntyre 4 Requesting Russian tree ring data 

Jan-05 [Wg1-ar4-ch06] IPCC last 2000 years  

data 

5 Drafting of IPCC chapter 

Apr-05 WG1 LA2 meeting - Overlap cluster  

A 

5 Coordination between IPCC Lead Authors 

Jul-05 MWP figure 5 for IPCC report 

Dec-05 HadCRUT2v 4 Missing Southern Pole data 

Feb-06 some figures at last! 4 Proxy reconstruction for IPCC AR4 

Mar-06 latest draft of 2000-year section text 7 IPCC Chapter 6 in the SOD for the AR4 

May-06 Wahl & Ammann paper 4 Use of Wahl 2006 
5 
 in the SOD for the AR4 

Jul-06 Special instructions/timing adjustment 4 Proxy reconstruction for IPCC 

Sep-06 No Subject 4 Significance of recent temperatures in IPCC  

report 

Jan-07 not so fast 4 J. Eddy figure in IPCC report 

Apr-07 FYI 4 Climate Audit attacks on Wang and Jones 

Dec-07 sorry to take your time up, but really  

do need a scrub of this  

singer/christy/etc effort 

11 Response to Douglas 2007 
6 

Jan-08 Update on response to Douglass et al. 5 Publication options to rebut Douglas 2007 
6 

May-08 EA 21389 - Probabilistic information  

to inform EA decision making on  

climate change impacts - PCC(08)01 

4 Tender pack for Environment Agency bid 

May-08 JOC-08-0098 - International Journal  

of Climatology 

4 Review of Santer 2008 7 

May-08 Our d3* test 4 Validation of climate models 

Jan-09 Temperatures in 2009 5 Prognosis for 2009 and UHI effect 

Jun-09 2009JD012960 (Editor - Steve  

Ghan):Decision Letter 

4 Review of McLean 2009 
8 

Jul-09 ENSO blamed over warming - paper  

in JGR 

14 Response to McLean 2009 
8 

Sep-09 attacks against Keith 5 Selection of tree-ring data 

Oct-09 BBC U-turn on climate 10 Recent 'lack' of warming 
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APPENDIX 7: LAND STATION TEMPERATURE DATA 

 

1. Contents 

 
This Appendix supports Chapter 6 of the report addressing land temperature data.  It 

contains further information on two issues: 

 

 the Trial Analysis, referred to in Sections 6.3 and 6.4 of Chapter 6, and 

 the  particular issue of matching station identifiers, referred to in Section 6.5.1 

of Chapter 6. 

2. The Trial Analysis 

 

2.1 Introduction 

 
The Review has conducted a trial analysis to demonstrate what an independent 

researcher is able to do, using publicly available land station temperature information, 

should they wish to replicate the CRUTEM analysis. 

We have only carried out each step as far as necessary to demonstrate proof of 

principle and to compare results at a level sufficient to inform our findings in respect 

of allegations made against CRU. It is important to note that we have not carried out 

all of the steps with the necessary degree of scientific rigour needed to form scientific 

conclusions, and we emphasise that no such conclusions should be drawn from this 

work. 

 

We have performed the following steps: 

 

1. Obtained raw station temperature data from two repositories as ASCII files. 

2. Written computer code in C++ to read this data into memory in a suitable 

format. 

3. Written computer code to process this data and create gridded global average 

temperature trends. 

4. Compared the results to those of CRU and others in order to inform our 

findings in respect of the allegations made against CRU. 

We have not carried out the full process of homogenising all data. There is no 

fundamental barrier to doing so. It is a time consuming step and requires the 

experience and expertise of a climate research scientist to process each of the raw 

station data entries before averaging. We comment upon the significance of 

homogenisation below. 

 

2.2 Primary Station Data 

 
Primary station data was obtained from:  

 NCAR:http://www.ncar.ucar.edu/tools/datasets/  

 WWR: http://dss.ucar.edu/datasets/ds570.0/ 

 GHCN:  http://www.ncdc.noaa.gov/oa/climate/ghcn-monthly/index.php.  
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The GHCN data was freely available. GHCN provided several files including a list of 

stations and locations, a data set of unadjusted data, and a dataset of adjusted data.   

This contained 7280 stations in the unadjusted file and 4771 in the adjusted file. This 

data set contained in some cases several duplicates from the same station. 

 

For NCAR it was necessary to register (free) first. The NCAR data was a single file 

containing all necessary information and contained 4646 stations. 

 

The formats of each file were easy to understand. The formats were different from 

each other. 

 

2.3 Code to Process the Data 

 
Code was written in C++ to: 

 Parse the source files and assemble the information into computer memory. 

 Pass over each station and calculate the monthly ―normals‖ defined as the 

average over a set period. In this case we required good data from at least 10 

years in the period 1955-1995. This is larger than was used by CRUTEM in 

order to obtain more valid normals without having to resort to external 

records.  

 In the case of GHCN, choose the duplicate with the most valid monthly 

normals. 

 Calculate the anomaly for each monthly measurement for each station. The 

anomaly is defined as the monthly temperature minus the normal for that 

month. 

 Either choose to use all stations, or only those matched to the CRUTEM3 

station list published in 2009. 

 Pass over the data set and assemble average annual anomalies in each cell of a 

5x5 degree grid of latitude and longitude. 

 Calculate the overall annual average anomaly by averaging over grid cells. 

 Do this for each of GHCN (unadjusted), GHCN (adjusted) and NCAR, and 

plot the annual average anomaly as a function of time. 

 Separately read the published CRUTEM3 product and form the same average 

over grid cells and plot this on the same figure for comparison. 

This code was straightforward to write from scratch. The minimal code needed to read 

and process the data sets amounts to only a few hundred executable lines and took 

about 2 days to develop.  

 

2.4 Results of Global Temperature Trends 

 
Figure A1 - A4 show the comparison of the time series obtained from the three data 

sets GHCN (unadjusted), GHCN (adjusted) and NCAR. A simple 5 year smoothing is 

applied. Also shown is the result obtained from the CRUTEM3 5x5 gridded product. 
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The set of input stations used for each line is not identical - the numbers are GHCN 

(unadjusted) [7280], GHCN (adjusted)[4771], NCAR [4646]. Of these, all stations 

which have a valid monthly normal and valid monthly data are included in Fig A1. 

 

In Fig A2 we have approximately matched the stations in each dataset to those used in 

CRUTEM3. This is described in more detail below. The numbers matched are GHCN 

(unadjusted) [3722], GHCN (adjusted) [2962], NCAR [1957]. CRUTEM itself used 

4138 stations.  

 

Figure A3 is the same as A2 but showing only the two lines which correspond to 

unadjusted data (GHCN and NCAR).   

 

Figure A4 is the same as A2 but showing only the two lines which correspond to 

adjusted data (GHCN (adjusted) and CRUTEM).  

 

Figure A5 reproduces a comparison of different studies taken from the IPCC 4
th

 

Report Chapter 3. 

 

Figure A1:  Temperature anomaly time series created by the Inquiry Team‘s own trial analysis using a 

5x5 grid with 5 year smoothing. Shown are results obtained from GHCN (blue), GHCN-adjusted 

(yellow) and NCAR (green). Also shown is the CRUTEM3 line (black). The Y-axis is degrees x 10. 

The X-axis is year. 
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Figure A2:  Same as Fig A1 but with approximate match of stations to those used in CRUTEM3. Axes 

same as Fig A1.  

 

 
Figure A3:  Same as Fig A2 but showing only the unadjusted lines (GHCN and NCAR) Axes same as 

Fig A1. 

 
Figure A4:  Same as Fig A2 but showing only the adjusted lines (GHCN (adjusted) and CRUTEM). 

Axes same as Fig A1. 
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Figure A5: Taken from IPCC 4

th
 Report Chapter 3. 

 

The exercise and comparison of all figures demonstrates that: 

1. Any independent researcher may freely obtain the primary station data. It is 

impossible for any group to withhold data. 

2. It is impossible for any group to tamper improperly with data unless they have 

done so to the GHCN and NCAR (and presumably the NMO) sources 

themselves. 

3. The steps needed to create a temperature trend are straightforward to 

implement.  

4. The computer code necessary is straightforward to write from scratch and 

could easily be done by any competent programmer. 

5. The shape obtained in all cases is very similar: in other words if one does the 

same thing with the same data one gets very similar results.  

6. The result does not depend significantly on the exact list of stations. 

7. Adjustments make little difference.  

 

By performing this simple test one determines easily that the results of the CRUTEM 

analysis follow directly from the published description of the method, and that the 

resultant temperature trend is not significantly different from the other results 

regardless of stations used or adjustments made. The test is therefore sufficient to 

demonstrate that, with respect to the declared method, the CRUTEM analysis does not 

contain either error or adjustments which are responsible for the shape of the resultant 

temperature trend. 
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A researcher can evidently produce a study which would test the CRUTEM analysis 

quite precisely, without let or hindrance from CRU. 

We do not make any statement regarding the correctness of any of these results in 

representing global temperate trends.  We do not address any alleged deficiencies 

such as allowance for non climatic effects or the significant drop in station number 

post 1991. We do not address any possible deficiencies of the gridding method. These 

are entirely matters for proper scientific study and debate and lie outside the scope of 

this Review.  

 

2.5 Discussion of Adjustments (Homogenisation) 

 
In our trial analysis the GHCN and NCAR lines are without homogenisation 

adjustment. The CRUTEM3 and GHCN (adjusted) lines are both after 

homogenisation adjustments. The adjustments to CRUTEM and GHCN are made in 

different ways by different people. Even so the results are extremely similar. It is 

evident from this comparison alone that neither CRU nor those assembling the GHCN 

(adjusted) dataset have made inappropriate adjustments in order to bias or falsify the 

global temperature trend simply because those adjustments have no significant effect 

on the global average. Nevertheless we consider additional evidence that the 

adjustments made have no significant effect on the global temperature trend. 

 

In the CRUTEM3 product the homogenisation adjustments are (i) made to only 298 

(10%) of the stations and (ii) are known to be approximately evenly distributed about 

zero. Thus they would not be expected to have a large effect in the global average. 

  

CRU have submitted detailed evidence of this (p49 and p54 of their submission) 

reproduced here as figure A6 and A7.  Figure A6 shows a comparison of  CRUTEM3 

with the results obtained  by (i) not applying adjustments to the 298 stations and (ii) 

leaving out the 298 adjusted stations. There is no significant difference as expected. 

Figure A7 shows the CRUTEM3 analysis compared to unadjusted results from other 

groups. Again no significant difference is seen. This is fully in accord with the results 

of the trial analysis. 

 

Comparison of all of these plots demonstrates that adjustments which have been made 

are largely immaterial to the overall shape of the temperature series and are not on 

their own the cause of the rising temperature trend in recent years. 

 

We have not addressed the opposite question of whether the adjustments made are 

adequate to allow for non climatic effects. This is entirely a matter for proper 

scientific study and debate and outside the scope of this review.  
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FIGURE A6 CRUTEM3: Removing Adjustments 
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FIGURE A7  CRUTEM3: Comparison with unadjusted results from other groups 

 

3.  Matching Station Identifiers 

 
We have used the information supplied by CRU from its website 

http://www.cru.uea.ac.uk/cru/data/landstations/. This lists the 4138 stations used in 

CRUTEM3. We have attempted to match these stations to those appearing the GHCN 

and NCAR data sets. 

 

This process is not straightforward (at least was not straightforward to us as non 
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climate scientists). Problems arose through 

 Lack of uniqueness of station identification numbers; 

 Different identifiers appearing for the same station in some cases; 

 Different station names in a few cases (spelling, order of words); 

 Locations differing by a few degrees; 

 Different conventions for location; 

 Ambiguity due to duplicates in GHCN 

We found it impossible to match stations purely from identifiers. Instead we used a 

combination of conjunctions of matching latitude and longitude, the first letters of 

station names, and station identifiers. We were in the end able to match the numbers 

shown in the table. 

 

Number in CRUTEM3 Matched in GHCN  Matched in NCAR 

4138 3722  (90%) 1957 (47%) 

 

The number matched in GHCN (90%) is in accord with that claimed by CRU in their 

written responses. We have presumed that the remaining data is available from 

National Meteorological Offices or as part of more recent update messages. 

 

The Review feels that it has pursued this enough to understand that (i) the matching of 

meta data (lists of stations) across sources is not straightforward and (ii) obtaining the 

final 10% of the primary data would require some additional effort (although anyone 

familiar with the field would presumably have a better knowledge of how to do this).  

This is a secondary issue to this Review, but we make the following observations  

 

(i) It would benefit the global climate research community if a standardised 

way of defining station metadata and station data could be agreed, 

preferably through a standards body, or perhaps the WMO. As example an 

xml based format which would make the interpretation, use, comparison, 

and exchange of data much more straightforward. 

 

(ii) Without such standardisation there will remain residual problems in 

issuing unambiguous lists, and assembling primary data from them. We 

feel it would be in the public interest if CRU and other such groups 

developed a process to capture and publish a snapshot of the data used for 

each important publication. 
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APPENDIX 8: SOFTWARE AND DATA STANDARDS 
 

Software Standards - The available guidance on software development methodologies 

is very extensive ranging from ‗formal methods‘, where the desired properties of the 

system are expressed in a mathematically formal language, through to the ‗Unified 

Process‘ developments of this decade.  The UK Royal Academy of Engineering has 

published extensively in this area
1
.   

Data Management and Archiving Guidance is also available on Records Management 

and archiving from: 

 the Joint Information Systems Committee (JISC) of the Higher Education 

Funding Council
2
;  

 the UK Research Integrity Office (UKRIO)
3
; and 

 the US National Academy of Sciences report ―Ensuring the Integrity, 

Accessibility and Stewardship of Research Data in the Digital Age‖
4
.  We note 

in particular Recommendation 2: “Research institutions should ensure that 

every researcher receives appropriate training in the responsible conduct of 

research, including the proper management of research data in general and 

within the researcher‟s field of specialization. Some research sponsors 

provide support for this training and for the development of training 

programs”.  We also note Recommendation 5: “All researchers should make 

research data, methods, and other information integral to their publicly 

reported results publicly accessible in a timely manner to allow verification of 

published findings and to enable other researchers to build on published 

results, except in unusual cases in which there are compelling reasons for not 

releasing data. In these cases, researchers should explain in a publicly 

accessible manner why the data are being withheld from release”. 

Information Security - There is again very extensive guidance available of 

information security issues including: 

 from a standards perspective ISO/IEC 27002; 

 for thought leadership the ―Jericho Forum‖
5
 and the ―Information Security 

Forum‖
6
; and 

 from a professional perspective the ―Institute of Information Security 

Professionals‖
7
 

 

                                                           
1
 http://www.raeng.org.uk/news/publications/list/reports/Engineering_values_in_IT.pdf 

   http://www raeng.org.uk/news/publications/list/reports/Complex_IT_Projects.pdf 
2
 http://www.jiscinfonet.ac.uk/partnerships/records-retention-he/managing-research-records 

3
 See UKRIO ‗Code of Practice for Research‘ Section 3.12 ―Collection and Retention of Data‖ at 

http://www.ukrio.org 
4
 http://www.nap.edu/catalog/12615 html 

5
 http://www.opengroup.org/jericho/ 

6
 https://www.securityforum.org/ 

7
 https://www.instisp.org/SSLPage.aspx 
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In the trenches on climate change, hostility among foes 
By Juliet Eilperin 
Washington Post Staff Writer  
Sunday, November 22, 2009 

Electronic files that were stolen from a prominent 
climate research center and made public last week 
provide a rare glimpse into the behind-the-scenes battle 
to shape the public perception of global warming.  

While few U.S. politicians bother to question whether humans are changing the world's 
climate -- nearly three years ago the U.N. Intergovernmental Panel on Climate Change 
concluded the evidence was unequivocal -- public debate persists. And the newly disclosed 
private exchanges among climate scientists at Britain's Climate Research Unit of the 
University of East Anglia reveal an intellectual circle that appears to feel very much under 
attack, and eager to punish its enemies.  

In one e-mail, the center's director, Phil 
Jones, writes Pennsylvania State University's 
Michael E. Mann and questions whether the 
work of academics that question the link 
between human activities and global warming 
deserve to make it into the prestigious IPCC 
report, which represents the global consensus 
view on climate science.  

"I can't see either of these papers being in the 
next IPCC report," Jones writes. "Kevin and I 
will keep them out somehow -- even if we 
have to redefine what the peer-review 
literature is!"  

In another, Jones and Mann discuss how they can pressure an academic journal not to accept 
the work of climate skeptics with whom they disagree. "Perhaps we should encourage our 
colleagues in the climate research community to no longer submit to, or cite papers in, this 
journal," Mann writes.  

"I will be emailing the journal to tell them I'm having nothing more to do with it until they rid 
themselves of this troublesome editor," Jones replies.  

Patrick Michaels, a senior fellow at the libertarian Cato Institute who comes under fire in the 
e-mails, said these same academics repeatedly criticized him for not having published more 
peer-reviewed papers.  

"There's an egregious problem here, their intimidation of journal editors," he said. "They're 
saying, 'If you print anything by this group, we won't send you any papers.' " 
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Mann, who directs Penn State's Earth System Science Center, said the e-mails reflected the 
sort of "vigorous debate" researchers engage in before reaching scientific conclusions. "We 
shouldn't expect the sort of refined statements that scientists make when they're speaking in 
public," he said.  

Christopher Horner, a senior fellow at the libertarian Competitive Enterprise Institute who 
has questioned whether climate change is human-caused, blogged that the e-mails have "the 
makings of a very big" scandal. "Imagine this sort of news coming in the field of AIDS 
research," he added.  

The story of the hacking has ranked among the most popular on Web sites ranging from The 
Washington Post's to that of London's Daily Telegraph. And it has spurred a flood of e-mails 
from climate skeptics to U.S. news organizations, some likening the disclosure to the release 
of the Pentagon Papers during Vietnam.  

Kevin Trenberth, who heads the Climate Analysis Section at the National Center for 
Atmospheric Research in Boulder, Colo., and wrote some of the pirated e-mails, said it is the 
implications rather than the content of climate research that make some people 
uncomfortable.  

"It is incontrovertible" that the world is warming as a result of human actions, Trenberth said. 
"The question to me is what to do."  

"It's certainly a legitimate question," he added. "Unfortunately one of the side effects of this 
is the messengers get attacked."  

In his new book, "Science as a Contact Sport: Inside the Battle to Save the Earth's Climate," 
Stanford University climate scientist Stephen H. Schneider details the intense debate over 
warming, arguing that it has helped slow the nation's public policy response.  

"I've been here on the ground, in the trenches, for my entire career," writes Schneider, who 
was copied on one of the controversial e-mails. "I'm still at it, and the battle, while looking 
more winnable these days, is still not a done deal."  
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Penn State scientist in hot seat over 
e-mails
Global-warming skeptics say leaked messages show professor 
distorted facts.

November 25, 2009 | By Frank Warner OF THE MORNING CALL

A Penn State University science professor is at the center of the firestorm over an anonymous hacker's release of more 

than 1,000 once-private e-mails sent by global warming scientists.

Michael E. Mann, director of Penn State's Earth System Science Center, is marked as author, recipient or subject of 

several of the e-mails, which skeptics say are proof that Mann and others have been distorting data to make the case for 

global warming.

Ads By Google

Become a Data Scientist

Launch your career as an Analytics professional in just 10 months. 

analytics.ncsu.edu

Mann has denied any manipulation of facts, but skeptics are pointing to one e-mail in particular as evidence that he and 

others have engaged in a statistical deception to hide drops in global temperatures and exaggerate warming trends.

According to the Nov. 16, 1999, e-mail, scientist Phil Jones wrote to Mann and two other scientists to say: "I've just 

completed Mike [Mann]'s Nature trick of adding in the real temps to each series for the last 20 years (ie from 1981 

onwards) and from 1961 for Keith's to hide the decline."

Jones is director of the Climate Research Unit at the University of East Anglia in Britain, the origin of the e-mail records 

released Thursday. "Keith" is Keith Briffa, another professor at the Climate Research Unit.

Explaining the "Nature trick" reference in the e-mail, Mann told the Wired.com blog the "trick" was simply a solution to the 

problem of displaying temperature data in a way that makes the information easier to understand.

The Morning Call could not reach Mann on Tuesday for further comment.

Other e-mails involve Mann in related controversies. In a May 29, 2008, e-mail titled "IPCC and FOI," Jones asked Mann to 

"delete any emails you may have had with Keith re AR4." AR4 is the fourth Assessment Report, published in 2007, of the 

International Panel on Climate Change.

Mann told Wired.com he deleted no e-mails and doesn't know the context of Jones' request that he delete e-mails.

The University of East Anglia accused the hackers of using the e-mails selectively and out of context to undermine the 

"strong consensus" that global warming exists. It declared that such misuse of information "cannot be considered a genuine 

attempt to engage with this issue in a responsible way."

But the volume of questionable e-mails appears to have surprised even the skeptics.
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"Words fail me," Stephen McIntyre said on his blog, ClimateAudit.org, when he saw the first of the leaked e-mails. For 

years, McIntyre has challenged Mann's data and conclusions on global warming.

In an e-mail March 11, 2004, Mann apparently suggested his fellow scientists shun the Climate Research journal because 

it had published the work of scientists skeptical of global warming and mankind's role in global warming.

"I think we have to stop considering "Climate Research' as a legitimate peer-reviewed journal," the e-mail says. "Perhaps 

we should encourage our colleagues in the climate research community to no longer submit to, or cite papers in, this 

journal."

Mann also apparently wrote on June 4, 2003, that "it would be nice to try to "contain' the putative "MWP."' The MWP is the 

Medieval Warm Period from the ninth to 13th centuries, an era that skeptics point to as evidence the Earth occasionally 

warms even without substantial manmade carbon dioxide.
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No one has taken responsibility for releasing the Climate Research Unit e-mails, which first showed up last week on a 

Russian computer server. The CRU has not confirmed the authenticity of the e-mails, but it has asked British police to 

investigate who hacked into its computers.
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Climategate Proves Scientists Are - Gasp! - Human

By Matt Patterson 
December 11, 2011 
Originally published in The Washington Examiner 
Print Email Share  

Once it was the unshakable belief of experts that the Sun revolved around the Earth.

This Ptolemaic model of the solar system, so-called after the 2nd century A.D. Roman 
astronomer who cemented the hypothesis in the Western mind, was for centuries considered 
so obvious and uncontroversial that to even suggest otherwise was to be accused of 
insanity, stupidity or heresy.

One might say there was a scientific "consensus" that the Sun orbited the Earth. But guess 
what - all those elite thinkers were wrong. Embarrassingly, irretrievably wrong. It took 
Galileo Galilei's newly invented telescope in the early 17th century to shake the foundations 
of the geocentric model in the public mind, and even then the Italian astronomer was hauled 
before the Inquisition for his troubles.

The lesson is simple: Just because experts say it's so, don't necessarily mean it's so. They 
are subject to prejudices of heart and errors of logic like every other human being.

We should keep that in mind when considering the contemporary scientific "consensus" that 
man-made carbon emissions are causing the Earth to warm, the "anthropogenic global 
warming" theory (AGW).

Especially since that consensus has just been rocked by a Galileo-sized blow: The November 
release of yet another batch of emails (the first wave were leaked in 2009) from some of the 
world's leading proponents of AGW, including climate scientists Michael Mann and Phil Jones, 
which show researchers admitting to one another privately that the case for AGW is not 
nearly a solid as they claim publicly.

The emails also show AGW scientists conspiring to smear those who disagree with their 
apocalyptic diagnosis of the planetary temperature, and discussing with one another how to 
hide or minimize contrary evidence and evade lawful requests for their data.

Take this email from Phil Jones of the Climatic Research Unit (CRU) at University of East 
Anglia: "Any work we have done in the past is done on the back of the research grants we 
get - and has to be well hidden. I've discussed this with the main funder (U.S. Dept of 
Energy) in the past and they are happy about not releasing the original station data."

Myron Ebell, director of the Center for Energy and Environment at the Competitive 
Enterprise Institute, thinks this email alone should lead to a criminal investigation of Jones, 
the CRU and the Department of Energy.

Another nugget from Jones shows him attempting to evade Freedom of Information 
requests about his data: "I've been told that IPCC [Intergovernmental Panel on Climate 
Change] is above national FOI Acts. One way to cover yourself and all those working in AR5 
would be to delete all emails at the end of the process."

Why would Jones want to avoid releasing his data? A clue comes from another message in 
which Jones admits to choosing only the data which supports his theory: "I, too, don't see 
why the schemes should be symmetrical. The temperature ones certainly will not as we're 
choosing the periods to show warming."
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Let's be clear - this is not science. It's fraud. Fraud that has real consequences for real 
people: Recently a teacher turned off the heat in an entire school in England - on the coldest 
day of the year - to cut carbon emissions and fight global warming.

One enraged parent noted: "Turning the heating off in December is just mental." Quite, but 
as The Sun reports, the teacher responsible has "defended the successful experiment ... and 
vowed to stage regular 'eco-days' at the 640-pupil school."

Such madness is a direct result of the fraud perpetrated by Jones et al. It's time they were 
held to account before they do irreparable damage - not just to their own credibility - but to 
the credibility of science itself.
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RA-10 Inquiry Report: Concerning the Allegations of Research Misconduct  
Against Dr. Michael E. Mann, Department of Meteorology, 

College of Earth and Mineral Sciences,  
The Pennsylvania State University 

 
February 3, 2010 

 
RA-10 Inquiry Committee for the Case of Dr. Michael E. Mann: 

 
Henry C. Foley, Ph.D. 

Vice President for Research and Dean of the Graduate School 
 

Alan W. Scaroni, Ph.D. 
Associate Dean for Graduate Education and Research, 

College of Earth and Mineral Sciences 
 

Ms. Candice A. Yekel, M.S., CIM, 
Director, Office for Research Protections 

Research Integrity Officer 

Beginning on and about November 22, 2009, The Pennsylvania State University began to receive 
numerous communications (emails, phone calls and letters) accusing Dr. Michael E. Mann of 
having engaged in acts that included manipulating data, destroying records and colluding to 
hamper the progress of scientific discourse around the issue of anthropogenic global warming 
from approximately 1998. These accusations were based on perceptions of the content of the 
widely reported theft of emails from a server at the Climatic Research Unit of the University of 
East Anglia in Great Britain.  

Given the sheer volume of the communications to Penn State, the similarity of their content and 
their sources, which included University alumni, federal and state politicians, and others, many 
of whom had had no relationship with Penn State, it was concluded that the matter required 
examination by the cognizant University official, namely Dr. Eva J. Pell, then Senior Vice 
President for Research and Dean of the Graduate School. The reason for having Dr. Pell examine 
the matter was that the accusations, when placed in an academic context, could be construed as 
allegations of research misconduct, which would constitute a violation of Penn State policy.  

Under The Pennsylvania State University’s policy, Research Administration Policy No. 10, 
(hereafter referred to as RA-10), Research Misconduct is defined as: 

(1) fabrication, falsification, plagiarism or other practices that seriously deviate from 
accepted practices within the academic community for proposing, conducting, or 
reporting research or other scholarly activities; 

(2) callous disregard for requirements that ensure the protection of researchers, human 
participants, or the public; or for ensuring the welfare of laboratory animals; 
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(3) failure to disclose significant financial and business interest as defined by Penn State 
Policy RA20, Individual Conflict of Interest; 

(4) failure to comply with other applicable legal requirements governing research or other 
scholarly activities. 

RA-10 further provides that “research misconduct does not include disputes regarding honest 
error or honest differences in interpretations or judgments of data, and is not intended to resolve 
bona fide scientific disagreement or debate.”  

On November 24, 2009, Dr. Pell decided that the matter should be examined by the process 
articulated in RA-10. Dr. Pell then took the first steps in implementing the RA-10 review by 
initiating a meeting with the Dean of the College of Earth and Mineral Sciences (Dr. William 
Easterling), the Associate Dean for Graduate Education and Research from the College of Earth 
and Mineral Sciences (Dr. Alan Scaroni), the Director of the Office for Research Protections, 
(Ms. Candice Yekel) and the Head of the Department of Meteorology (Dr. William Brune).  
At this meeting, all were informed of the situation and of the decision to respond to the matter 
with an inquiry under RA-10. Dr. Pell then discussed the responsibilities that each individual 
would be expected to have according to policy. At this time, Dean Easterling recused himself 
from the inquiry for personal reasons. As the next administrator in the line of management for 
the college, Dr. Alan Scaroni was asked to take on Dean Easterling’s function in the ensuing 
inquiry.  
 
Therefore, the committee assigned to conduct the inquiry into the matter consisted of Dr. Pell in 
her role as Senior Vice President for Research, Ms. Candice Yekel in her role as the Director of 
the Office for Research Protections and Dr. Scaroni in his role as the Associate Dean for 
Graduate Education and Research from the College of Earth and Mineral Sciences. Dr. William 
Brune, in his role as the Head of the Department of Meteorology, was to serve in a consulting 
capacity for the committee. Dr. Henry C. Foley, then Dean of the College of Information 
Sciences and Technology, was added to the inquiry committee in an ex-officio role for the 
duration of 2009, since he had been named to succeed Dr. Pell as the next Vice President for 
Research, beginning January 1, 2010.  
 
At the time of initiation of the inquiry, and in the ensuing days during the inquiry, no formal 
allegations accusing Dr. Mann of research misconduct were submitted to any University official. 
As a result, the emails and other communications were reviewed by Dr. Pell and from these she 
synthesized the following four formal allegations. To be clear, these were not allegations that Dr. 
Pell put forth, or leveled against Dr. Mann, but rather were her best effort to reduce to allegation 
form the many different accusations that were received from parties outside of the University. 
The four synthesized allegations were as follows: 
 

1. Did you engage in, or participate in, directly or indirectly, any actions with the intent 
to suppress or falsify data?  
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2. Did you engage in, or participate in, directly or indirectly, any actions with the intent  
to delete, conceal or otherwise destroy emails, information and/or data, related to 
AR4, as suggested by Phil Jones? 

 
3. Did you engage in, or participate in, directly or indirectly, any misuse of privileged or 

confidential information available to you in your capacity as an academic scholar? 
 

4. Did you engage in, or participate in, directly or indirectly, any actions that seriously 
deviated from accepted practices within the academic community for proposing, 
conducting, or reporting research or other scholarly activities?  

 
On November 29, 2009, Dr. Pell and Dr. Foley met with Dr. Mann to let him know personally 
that he was accused of research misconduct and that an inquiry under RA-10 would take place. 
On November 30, 2010, a letter was delivered by Dr. Pell to Dr. Mann to notify him formally of 
these allegations and Dr. Pell’s decision to conduct an inquiry under RA-10.  
 
From November 30 to December 14, 2009, staff in the Office for Research Protections culled 
through approximately 1075 of the emails that were purloined from a server at the University of 
East Anglia. Emails were reviewed if they were sent by Dr. Mann, were sent to Dr. Mann, were 
copied to Dr. Mann, or discussed Dr. Mann (but were neither addressed nor copied to him). In 
summary, the following were found: 
 

• 206 emails that contained a message/text from  Dr. Mann somewhere in the chain;  
• 92 emails that were received by Dr. Mann, but in which he did not write/participate in 

the discussion; and 
• 79 that dealt with Dr. Mann, his work or publications; he neither authored nor was he 

copied on any of these. 
 

From among these 377 emails, the inquiry committee focused on 47 emails that were deemed 
relevant. On December 17, 2009, the inquiry committee (Pell, Scaroni, Yekel), Dr. Brune and 
Dr. Foley met to review the emails, discuss the RA-10 inquiry process and go over what their 
respective activities would be. It was agreed that these individuals would meet again in early 
January and that they would use the time until that meeting to review the relevant information, 
including the above mentioned e-mails, journal articles, OP-ED columns, newspaper and 
magazine articles, the National Academy of Sciences report entitled “Surface Temperature 
Reconstructions for the Last 2,000 Years,” ISBN: 0-309-66144-7 and various blogs on the 
internet. 
 
On January 4, 2010, Dr. Foley, in his capacity as the new Vice President for Research and Dean 
of the Graduate School, became the convener of the inquiry committee as Dr. Pell had left the 
University to become the Under-Secretary of Science for the Smithsonian Institution. On January 
8, 2010, Dr. Foley convened the inquiry committee to discuss their present thinking on the 
evidence presented in the emails and other publically available materials. At this meeting, it was 
decided that each committee member would send Dr. Foley specific questions that would be 
added to the four formal allegations and that would be used by the committee during the 
interview of Dr. Mann. These were compiled into one document. It was also decided that during 
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the upcoming interview of Dr. Mann, Dr. Foley would ask each of the initial questions with 
follow up questions coming from the other committee members, and he would moderate the 
interview. 
 
On January 12, 2010, the inquiry committee (Foley, Yekel, Scaroni) and Dr. Brune met with   
Dr. Mann to interview him. Dr. Mann was asked to address the four allegations leveled against 
him and to provide answers to the fifteen additional questions that the committee had compiled. 
In an interview lasting nearly two hours, Dr. Mann addressed each of the questions and follow up 
questions. A recording was made of the meeting, and this recording was transcribed. The 
committee members asked occasional follow-up questions. Throughout the interview, Dr. Mann 
answered each question carefully:  
 

• He explained the content and meaning of the emails about which we inquired;  
• He explained that he had never falsified any data, nor had he had ever  manipulated data 

to serve a given predetermined outcome;  
• He explained that he never used inappropriate influence in reviewing papers by other 

scientists who disagreed with the conclusions of his science;   
• He explained that he never deleted emails at the behest of any other scientist, specifically 

including Dr. Phil Jones, and that  he never withheld data with the intention of 
obstructing science; and 

• He explained that he never engaged in activities or behaviors that were inconsistent with 
accepted academic practices.  
 

On January 15, 2010, and on behalf of the inquiry committee, Dr. Foley conveyed via email an 
additional request of Dr. Mann, who was asked to produce all emails related to the fourth IPCC 
report (“AR4”), the same emails that Dr. Phil Jones had suggested that he delete.  
 
On January 18, 2010, Dr. Mann provided a zip-archive of these emails and an explanation of 
their content. In addition, Dr. Mann provided a ten page supplemental written response to the 
matters discussed during his interview.  
 
On January 22, 2010, the inquiry committee and Dr. Brune met again to review the evidence, 
including but not limited to Dr. Mann’s answers to the committee’s questions, both in the 
interview and in his subsequent submissions.  All were impressed by Dr. Mann’s composure and 
his forthright responses to all of the queries that were asked of him. At this point, Dr. Foley 
reviewed the relevant points of his conversation with Dr. Gerald North, a professor at Texas 
A&M University and the first author of the NAS’ 2006 report on Dr. Mann’s research on 
paleoclimatology. Dr. Foley also relayed the sentiment and view of Dr. Donald Kennedy of 
Stanford University and the former editor of Science Magazine about the controversy currently 
swirling around Dr. Mann and some of his colleagues. Both were very supportive of Dr. Mann 
and of the credibility of his science. Once Dr. Brune had given his opinions and suggestions for 
next steps of the process, he was dismissed from further discussion as his role per policy RA-10 
was that of providing consultation to the rest of the members; his role was not that of making a 
decision at the inquiry phase. 
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On January 26, 2010, Dr. Foley convened the inquiry committee along with University counsel, 
Mr. Wendell Courtney, Esq. in case issues of procedure arose.  
After a careful review of all written material, and information obtained from the purloined 
emails, the interview of Dr. Mann, the supplemental materials provided by Dr. Mann and all the 
information from other sources, the committee found as follows with respect to each allegation: 
 

Allegation 1: Did you engage in, or participate in, directly or indirectly, any actions with 
the intent to suppress or falsify data?  

 
Finding 1. After careful consideration of all the evidence and relevant materials, the 
inquiry committee finding is that there exists no credible evidence that Dr. Mann had or 
has ever engaged in, or participated in, directly or indirectly, any actions with an  intent 
to suppress or to falsify data. While a perception has been created in the weeks after the 
CRU emails were made public that Dr. Mann has engaged in the suppression or 
falsification of data, there is no credible evidence that he ever did so, and certainly not 
while at Penn State. In fact to the contrary, in instances that have been focused upon by 
some as indicating falsification of data, for example in the use of a “trick” to manipulate 
the data, this is explained as a discussion among Dr. Jones and others including Dr. Mann 
about how best to put together a graph for a World Meteorological Organization (WMO) 
report. They were not falsifying data; they were trying to construct an understandable 
graph for those who were not experts in the field. The so-called “trick”1 was nothing 
more than a statistical method used to bring two or more different kinds of data sets 
together in a legitimate fashion by a technique that has been reviewed by a broad array of 
peers in the field. 
  
Decision 1.  As there is no substance to this allegation, there is no basis for further 
examination of this allegation in the context of an investigation in the second phase of 
RA-10.  
 
Allegation 2: Did you engage in, or participate in, directly or indirectly, any actions with 
the intent  to delete, conceal or otherwise destroy emails, information and/or data, related 
to AR4, as suggested by Phil Jones? 
 
Finding 2. After careful consideration of all the evidence and relevant materials, the 
inquiry committee finding is that there exists no credible evidence that Dr. Mann had 
ever engaged in, or participated in, directly or indirectly, any actions with intent to delete, 
conceal or otherwise destroy emails, information and/or data related to AR4, as suggested 
by Dr. Phil Jones.  Dr. Mann has stated that he did not delete emails in response to Dr. 
Jones’ request. Further, Dr. Mann produced upon request a full archive of his emails in 
and around the time of the preparation of AR4. The archive contained e-mails related to 
AR4.    

                                                 
1 The word trick as used in this email has stirred some suspicion. However, trick is often used in context to describe a 
mathematical insight that solves the problem. For example, see in a classic text on quantum mechanics by David Parks: "The 
foregoing explanation of the velocity paradox involves no new assumptions; the basic trick, the representation of a modulated 
wave as the superposition of two (or more) unmodulated ones, has already been used to explain interference phenomena..." pg. 
21, Introduction to Quantum Theory, David Parks, Third Edition, Dover 1992. 
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Decision 2. As there is no substance to this allegation, there is no basis for further 
examination of this allegation in the context of an investigation in the second phase of 
RA-10.  
 
Allegation 3: Did you engage in, or participate in, directly or indirectly, any misuse of 
privileged or confidential information available to you in your capacity as an academic 
scholar? 
 
Finding 3. After careful consideration of all the evidence and relevant materials, the 
inquiry committee finding is that there exists no credible evidence that Dr. Mann had 
ever engaged in, or participated in, directly or indirectly, any misuse of privileged or 
confidential information available to him in his capacity as an academic scholar. In media 
reports and blogs about Dr. Mann and other paleoclimatologists, those who are named in 
the CRU email files are purported to have been engaged in conspiratorial discussions 
indicative of a misuse of privileged or confidential information. Although it is not clear 
where the exact accusation lies in this with respect to Dr. Mann, it is inferred that the 
emails prove the case. Those who have formed this view feel that, in their capacity as 
reviewers, Dr. Mann and his colleagues had early access to manuscripts from other 
authors with whom they disagreed, and that they could somehow act on those to reject 
them for publication. Actually, when one does due diligence on this matter, and asks 
about what papers were involved, one finds that enormous confusion has been caused by 
interpretations of the emails and their content. In some cases, the discussion and related 
debate centered on papers that were about to emerge which members of the purported 
conspiracy had written, but which were simply under embargo. In other cases, the 
discussion and related debate centered on  papers that have emerged in otherwise notable 
scientific journals, which they deemed to have been published with a lower standard of 
scholarly and scientific scrutiny. The committee found no research misconduct in this. 
Science often involves different groups who have very different points of view, arguing 
for the intellectual dominance of their viewpoint, so that that viewpoint becomes the 
canonical one. We point to Kuhn2 as an authority on how science is done, before it is 
accepted as “settled.”  

 
Decision 3. As there is no substance to this allegation, there is no basis for further 
examination of this allegation in the context of an investigation in the second phase of 
RA-10.  
 
Allegation 4. Did you engage in, or participate in, directly or indirectly, any actions that 
seriously deviated from accepted practices within the academic community for 
proposing, conducting, or reporting research or other scholarly activities?  
 
Finding 4. After careful consideration of all the evidence and relevant materials, the 
inquiry committee could not make a definitive finding whether there exists any evidence 
to substantiate that Dr. Mann did engage in, or participate in, directly or indirectly, any 
actions that deviated from accepted practices within the academic community for 

                                                 
2 Thomas Kuhn, The Structure of Scientific Revolutions, The University of Chicago Press, Chicago, 1962.   
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proposing, conducting, or reporting research or other scholarly activities.  It is the case 
that there has been a public outcry from some quarters that Dr. Mann and his colleagues 
did deviate from what some observers claim to be standard academic practice. All 
disciplines and scientific fields work within broad bounds of “accepted scientific” 
practice that apply to all researchers. However, within different disciplines of science 
there are additional elements of accepted practice that may be specific to those disciplines 
and therefore are different from those of other disciplines and fields. For example, 
accepted practices in a field of pure mathematics, such as number theory, may differ 
markedly from those in a field such as socio-biology. This is axiomatic. That said, the 
committee could not make a definitive finding on this allegation for reasons that follow.  
 
Policy RA-10 speaks not just of research misconduct but also of research conduct and is 
explicit regarding the responsibility that we have as scientists to maintain the public trust. 
The preamble is as follows:  
 
“Public trust in the integrity and ethical behavior of scholars is essential if research and 
other scholarly activities are to play their proper role in the University and in society. The 
maintenance of high ethical standards is a central and critical responsibility of faculty and 
administrators of academic institutions. Policy AD-47 sets forth statements of general 
standards of professional ethics within the academic community.” 
 
Furthermore, the preamble speaks to the high ethical expectations that Penn State has for 
its faculty and administrators. These expectations are embodied in another document, 
Policy AD-47 General Standards of Professional Ethics. The purpose of AD-47 is stated 
as follows: 
 
“To set forth statements of general standards of professional ethics to serve as a reminder 
of the variety of obligations assumed by all members of the academic community.” 
 
The full document is publically available (see http://guru.psu.edu/policies/ad47.html). 
Here we will simply excerpt those parts of AD-47 that are most relevant to our finding 
and from which our decision on the allegation flowed.  
 
I. Professors, guided by a deep conviction of the worth and dignity of the 

advancement of knowledge, recognize the special responsibilities placed upon 
them. Their primary responsibility to their respective subjects is to seek and to 
state the truth as they see it. To this end, they devote their energies to developing 
and improving their scholarly competence. They accept the obligation to exercise 
critical self-discipline and judgment in using, extending, and transmitting 
knowledge. They practice intellectual honesty. Although they may follow 
subsidiary interests, these interests must never seriously hamper or compromise 
their freedom of inquiry. 
 

III. As researchers/scholars, professors recognize that their goal is to discover, 
develop, and communicate new understanding. This goal is rarely achieved 
without making use of knowledge gained from others. Researchers must always 
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exercise gracious and appropriate recognition of published work in the literature, 
conversations with colleagues, and the efforts of students who work under the 
researchers' guidance. They must be scrupulous in presentation of their own data; 
it must be verifiable as a result of the highest standards in data gathering 
techniques. They must be extremely careful in the use of data reported by others, 
especially if used in the formation of broad comparative or contradictory 
hypotheses, since they may not know of any compromising circumstances in such 
data gathering. They must be comprehensive in consideration of work with human 
subjects; they must have thoroughly researched all procedures, must have 
informed individuals involved of all aspects of their cooperation, and must report 
all responses accurately, both positive and negative results. As open-minded 
researchers, when evaluating the work of others, they must recognize the 
responsibility to allow publication of theories or experiments that may contradict 
their own findings, as only by free inquiry and dissemination of all facts will the 
fruits of the labor of the whole community be allowed to mature. 

 
IV. As colleagues, professors have obligations that derive from common membership 

in the community of scholars. They respect and defend the free inquiry of their 
associates. In the exchange of criticism and ideas they show due respect for the 
opinions of others. They acknowledge their academic debts and strive to be 
objective in their professional judgment of colleagues. They accept their share of 
faculty responsibilities for the governance of their institution. 

 
VI. As members of the community, professors have the rights and obligations of all 

citizens. They measure the urgency of these obligations in the light of their 
responsibilities to their respective subjects, to their students, to their profession, 
and to their institution. When they speak or act as private persons they avoid 
creating the impression that they speak or act for their respective colleges or the 
University. As citizens engaged in a profession that depends upon freedom for its 
health and integrity, professors have a particular obligation to promote conditions 
of free inquiry and to further public understanding of academic freedom. 

 
It is clear to those who have followed the media and blogs over the last two months that 
there are two distinct and deeply polarized points of view that have emerged on this 
matter. One side views the emails as evidence of a clear cut violation of the public trust 
and seeks severe penalties for Dr. Mann and his colleagues. The other side sees these as 
nothing more than the private discussions of scientists engaged in a hotly debated topic of 
enormous social impact.  
 
We are aware that some may seek to use the debate over Dr. Mann’s research conduct 
and that of his colleagues as a proxy for the larger and more substantive debate over the 
science of anthropogenic global warming and its societal (political and economic) 
ramifications. We have kept the two debates separate by only considering Dr. Mann’s 
conduct.  
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The allegation inquires about whether Dr. Mann seriously deviated from accepted 
practices within the academic community for proposing, conducting, or reporting 
research or other scholarly activities. In 2006, similar questions were asked about Dr. 
Mann and these questions motivated the National Academy of Sciences to undertake an 
in depth investigation of his research. The committee that wrote the report on surface 
temperature reconstructions found that Dr. Mann’s science did fall well within the 
bounds of accepted practice. What has changed since that time is that private emails have 
come to our attention and that of the public at large, and these give us a glimpse into the 
behind the scenes workings of Dr. Mann and many of his colleagues in the conduct of 
their science.  
 
Decision 4. Given that information emerged in the form of the emails purloined from 
CRU in November 2009, which have raised questions in the public’s mind about Dr. 
Mann’s conduct of his research activity, given that this may be undermining confidence 
in his findings as a scientist, and given that it may be undermining public trust in science 
in general and climate science specifically, the inquiry committee believes an 
investigatory  committee of faculty peers from diverse fields should be constituted under 
RA-10 to further consider this allegation.  
 
In sum, the overriding sentiment of this committee, which is composed of University 
administrators, is that allegation #4 revolves around the question of accepted faculty 
conduct surrounding scientific discourse and thus merits a review by a committee of 
faculty scientists. Only with such a review will the academic community and other 
interested parties likely feel that Penn State has discharged it responsibility on this 
matter.  

  
An investigatory committee of faculty members with impeccable credentials will consider this 
matter and present its findings and recommendations to Dr. Henry C. Foley within 120 days of 
being charged. The committee will consist of the following five faculty members: 
 

1. Dr. Mary Jane Irwin, Evan Pugh Professor, Department of Computer Science and 
Electrical Engineering;   

2. Dr. Alan Walker, Evan Pugh Professor, Department of Anthropology and 
Department of Biology;  

3. Dr. A. Welford Castleman, Evan Pugh Professor, Department of Chemistry and 
Department of Physic;  

4. Dr. Nina G. Jablonski, Head, Department of Anthropology; and  
5. Dr. Sarah M. Assmann, Waller Professor, Department of Biology.  

 
Ms. Candice Yekel, as Director of the Office for Research Protections and as the University’s 
Research Integrity Officer, will provide administrative support and assistance to the committee.   
 
The investigatory committee's charge will be to consider what are the bounds of accepted 
practice in this instance and whether or not Dr. Mann did indeed engage in, or participate in, 
directly or indirectly, any actions that seriously deviated from accepted practices within the 
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academic community for proposing, conducting, or reporting research or other scholarly 
activities.  

 
In accordance with policy RA-10, Dr. Mann will receive a printed copy of this inquiry report, 
and he will be welcome to provide written comment on this report for the record if he wishes.   
 

NOTE: Dr. Michael E. Mann has consented to the public release of this report.  
 
 
 
 

___________________________________________ 02/03/2010 

Henry C. Foley, Ph.D. 
Vice President for Research and Dean of the Graduate School 
 
 
 
___________________________________________ 02/03/2010 

Alan W. Scaroni, Ph.D. 
Associate Dean for Graduate Education and Research 
College of Earth and Mineral Sciences 
 
 
 
___________________________________________ 02/03/2010 

Ms. Candice A. Yekel, M.S., CIM, 
Director, Office for Research Protections 
Research Integrity Officer 
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Page 1 of5 

Our office was- notified by a University that it had initiated an inquiry into allegations regarding research 
integrity, including allegations of research misconduct. The allegations included: 

1. Falsifying research data 
2. Concealing, deleting or otherwise destroying emails, information or data 
3. Misusing privileged information 
4. Seriously deviating from accepted practices for proposing, conducting or reporting research 

and other scholarly activities. 

We note that the University never received any formal allegations; rather, the University developed 
these allegations internally based on publically released documents. Consistent with our Research 
Misconduct Regulation (45 CFR §689), we referred an inquiry to the University. 

Upon completion of the inquiry, the University provided us with its Inquiry Report which concluded there 
was no substance to the first three allegations listed above; however, the Inquiry Report did find 
sufficient concern regarding the fourth allegation listed above to recommend an investigation of that 
matter. Consistent with the NSF Research Misconduct Regulation, the University notified us that it was 
moving to investigation regarding the fourth allegation. In accordance with the NSF Research 
Misconduct Regulation, we referred an investigation to the University. 

University Investigation 

The University conducted its investigation and provided us with a copy of its Investigation Report. In 
accordance with the NSF Research Misconduct Regulation, we reviewed it along with the Inquiry 
Report and found that it did not provide'the supporting evidence and documentation necessary for O'IG 
to concur with the University's conclusions. We wrote to the University, requesting an extensive 
amount of documentation related to its investigation, including copies of all documentation the 
committees used in their assessments, copies of all interview transcripts, and specific transcripts or 
memorandums about certain conversations to which the report referred. We also asked the University 
to address several questions including: 

1. How the inquiry committee determined that there was no substance to the first three 
allegations, 

2. How both committees selected the individuals they interviewed, 
3. How the investigation committee verified certain statements by the Subject and other 

individuals interviewed, 
4. Evidence used by both committees to determine accepted practices, and 
5. How the investigation committee reconciled differing viewpoints expressed by interviewees 

regarding data sharing expectations. 

The University responded by providing us with the documentation we requested and with responses to 

NSF OIG Form 2 (11102) 
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We fully examined both the University Inquiry and Investigation Reports. Although the Inquiry Report 
dismissed three of the four allegations, we examined each de novo under the NSF Research 
Misconduct Regulation. That regulation, consistent with the policy of the Office of Science and 
Technology Polici, defines research misconduct as plagiarism, fabrication, and falsification (45 CFR § 
689.1 ). 

Based on our review of both University reports and all material we received and reviewed on the matter, 
we were satisfied that the University adequately addressed its Allegations 3 and 4 (misusing privileged 
information and serious deviation from accepted practices) identified in the Inquiry Report. We also 
determined that these allegations were not issues covered under our Research Misconduct Regulation. 

We next considered the University's second Allegation, related to the emails. We reviewed the emails 
and concluded that nothing contained in them evidenced research misconduct within the definition in 
the NSF Research Misconduct Regulation. The University had been provided an extensive volume of 
emails from the Subject and determined that emails had not been deleted. We found no basis to 
conclude that the emails were evidence of research misconduct orthat they pointed to such evidence. 
We concluded that the University adequately addressed its second Allegation. 

Regarding the University's first Allegation (data falsification), however, we concluded thatthe University 
did not adequately review the allegation in either its inquiry or investigation processes. In particular, we 
were concerned that the University did not interview any of the experts critical of the Subject's research 
to determine if they had any information that mighfsupport the allegation. Therefore, we initiated our 
own investigation under the NSF Research Misconduct Regulation. Pursuant to that regulation, we did 
not limit our review to an allegation of data falsification. Rather, we examined the evidence in relation to 
the definition of research misconduct under the NSF Research Misconduct Regulation. 

OIG Investigation 

As a part of our investigation, we again fully reviewed all the reports and documentation the University 
provided to us, as well as a substantial amount of publically available documentation concerning both 
the Subject's research and parallel research conducted by his collaborators and other scientists in that 
particular field of research. As noted above, no specific allegation or evidence of data fabrication or 
falsification was made to the University; rather, the University developed its allegation of data 
falsification based on a reading of publicly released emails, many of which contained language that 

1 Federal Register: December 6,2000 (Volume 65, Number 235), Page 76260-76264 
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reasonably caused individuals, not party to the communications, to suspect some impropriety on the 
part of the authors. 

As part of our investigation, we attempted to determine if data fabrication or falsification may have 
occurred and interviewed the subject, critics, and disciplinary experts in coming to our conclusions. As 
a result of our interviews we concluded: 

1. The subject did not directly receive NSF research funding as a Principal Investigator until late 
2001 or 2002. 

2. The Subject's data is documented and available to researchers. 
3. There are several concerns raised about the quality of the statistical analysis techniques that 

were used in the Subject's research. 
4. There is no specific evidence that the Subject falsified or fabricated any data and no evidence 

that his actions amounted to research misconduct. 
5. There was concern about how extensively the Subject's research had influenced the debate in 

the overall research field. 

Analysis and Conclusion 

To recommend a finding of research misconduct, the preponderance of the evidence must show that 
with culpable intent the Subject committed an act that meets the definition of research misconduct (in 
this case, data fabrication or data falsification). 

The research in question was originally completed over 10 years ago. Although the Subject's data is 
still available and still the focus of significant critical examination, no direct evidence has been 
presented that indicates the Subject fabricated the raw data he used for his research or falsified his 
results. Much of the current debate focuses on the viability of the statistical procedures he eniployed, 
the statistics used to confirm the accuracy of the results, and the degree to which one specific set of 
data impacts the statistical results. These concerns are all appropriate for scientific debate and to 
assist the research community in directing future research efforts to improve understanding in this field 
of research. Such scientific debate is ongoing but does not, in itself, constitute evidence of research 
misconduct. 

Lacking any direct evidence of research misconduct, as defined under the NSF Research Misconduct 
Regulation, we are closing this investigation with no further action. 

Other matters raised 

During the course of our investigation we considered issues possibly raised by "compliance with, or 
violations of, OMS administrative procedures, 2 C.F.R. Part 215 (OMS Circular A-11 0), in particular 2 
C.F.R. §215.36; Freedom of Information Act, 5 U.S.C. §552 (NSF Regulation, 45 C.F.R. Part612); NSF 
guidelines implementing OMS information quality guidelines (515 Guidelines); Federal False Claims 
Act, 18 U.S.C. §287, and 31 U.S.C. §§3729-33; and Federal False Statements Act, 18 U.S.C. §1 001." 
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Concerning the Freedom of Information Act (FOIA) and 2 C.F.R. Part 215.36, we note that 2 C.F.R. 
Part 215.36, requires that federal awardees make their research data available to the awarding agency 
so that the data can be processed for potential disclosure in response to a FOIA request made for such 
data. This provision applies explicitly to data that has been used to develop agency action that has the 
force and effect of law. Under NSF's organic statute (42 U.S.C. §1861 et seq.), the Foundation's 
primary mission is to "initiate and support basic scientific research and programs to strengthen scientific 
research potential and science education at all levels .... " The agency has no regulatory or rule
making function or authority; no NSF-funded research at issue has been used in developing NSF action 
that has the force and effect of law. Thus, the FOIA and 2 C.F.R. Part 215.36 are not implicated in our 
investigation. 

Concerning NSF guidelines implementing OMB information quality guidelines (515 Guidelines), we 
note that OMB has determined that the guidelines do not apply to federally funded grantees who 
publish their research findings in the same manner as their academic colleagues unless the agency 
represents the information as, or uses the information in support or, an official position of the agency.2 
Thus, the "515 Guidelines" are not implicated in our investigation. Similarly, NSF's corresponding 
guidelines,3 specifically state: 

Research data, findings, reports and other materials published or otherwise 
distributed by employees or by agency contractors or grantees that are clearly 
identified as not representing NSF views. NSF grantees are wholly responsible 
for conducting their project activities and preparing the results for publication or 
other distribution. NSF promotes data sharing by its grantees through its data 
sharing policy and by data archiving by its grantees. NSF does not create, 
endorse, or approve such data or research materials, nor does the agency 
assume responsibility for their accuracy. NSF's encouragement of data 
sharing and archiving helps to ensure that researchers and the public have 
quicker and easier access to data and research materials. Distribution of 
research in this manner is not subject to these guidelines, even if NSF retains 
ownership or other intellectual property rights because the Federal government 
paid for the research. 4 (emphasis added). 

Concerning False Claims, 18 U.S.C. §287 and 31 U.S.C. §§3729-33, and False Statements, 18 U.S.C. 
§1 001, we examined the elements of each suggested offense and have concluded that there is 
insufficient evidence of violations of any of these statutes to warrant investigation. 

Thus, we have determined that these other matters are not implicated in this investigation. 

2 67 Fed. Reg. 8452, at 8453 (2002). 
3 NSF Infonnation Quality Guidelines [NSF Guidelines], published at www.nsf.gov!policies/infoqua1.jsp 
4 NSF Guidelines at 4. 
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Finding no research misconduct or other matter raised by the various regulations and laws discussed 
above, this case is closed. 
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Report of the International Panel set up by the University of East Anglia to 
examine the research of the Climatic Research Unit. 
 
Introduction 
 

1. The Panel was set up by the University in consultation with the Royal Society 
to assess the integrity of the research published by the Climatic Research Unit 
in the light of various external assertions. The Unit is a very small academic 
entity within the School of Environmental Sciences. It has three full time and 
one part time academic staff members and about a dozen research associates, 
PhD students and support staff. The essence of the criticism that the Panel was 
asked to address was that climatic data had been dishonestly selected, 
manipulated and/or presented to arrive at pre-determined conclusions that 
were not compatible with a fair interpretation of the original data. The 
members of the Panel are listed in Appendix A at the end of this report. 

 
2. The Panel was not concerned with the question of whether the conclusions of 

the published research were correct. Rather it was asked to come to a view on 
the integrity of the Unit’s research and whether as far as could be determined 
the conclusions represented an honest and scientifically justified interpretation 
of the data. The Panel worked by examining representative publications by 
members of the Unit and subsequently by making two visits to the University 
and interviewing and questioning members of the Unit. Not all the panel were 
present on both occasions but two members were present on both occasions to 
maintain continuity. About fifteen person/days were spent at the University 
discussing the Unit’s work. 

 
3. The eleven representative publications that the Panel considered in detail are 

listed in Appendix B. The papers cover a period of more than twenty years and 
were selected on the advice of the Royal Society. All had been published in 
international scientific journals and had been through a process of peer review. 
CRU agreed that they were a fair sample of the work of the Unit. The Panel 
was also free to ask for any other material that it wished and did so. 
Individuals on the panel asked for and reviewed other CRU research materials. 

 
4. The Panel’s work began with a detailed reading of the published work. Every 

paper was read by a minimum of three Panel members at least one of whom 
was familiar with the general area to which the paper related. At least one of 
the other two was a generalist with no special climate science expertise but 
with experience of some of the general techniques and methods employed in 
the work. Most of the members of the Panel read all the publications. The 
publications provided a platform from which to gain a deeper understanding of 
the Unit’s research and enabled the Panel to probe particular questions in more 
detail. 
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5. Broadly the work of the Unit falls into two parts:  

• Construction and interpretation of tree ring chronologies extending 
over some thousands of years with a view to gaining information about 
past climates: 

• Studies of temperatures over the last few hundred years from direct 
observations.  

 
 

Dendroclimatology 
 

1. Tree growth is sensitive to very many factors including climate. By piecing 
together growth records from different trees, living or dead, it is possible to 
determine the temporal variation of growth patterns going back many 
hundreds of years.  The dendroclimatological work at CRU seeks to go beyond 
this and to extract from the dated growth patterns the local and regional history 
of temperature variations.  The Unit does virtually no primary data acquisition 
but has used data from published archives and has collaborated with people 
who have collected data. 

 
2. The main effort of the dendroclimalogists at CRU is in developing ways to 

extract climate information from networks of tree ring data. The data sets are 
large and are influenced by many factors of which temperature is only one. 
This means that the effects of long term temperature variations are masked by 
other more dominant short term influences and have to be extracted by 
statistical techniques. The Unit approaches this task with an independent 
mindset and awareness of the interplay of biological and physical processes 
underlying the signals that they are trying to detect.  

 
3. Although inappropriate statistical tools with the potential for producing 

misleading results have been used by some other groups, presumably by 
accident rather than design, in the CRU papers that we examined we did not 
come across any inappropriate usage although the methods they used may not 
have been the best for the purpose. It is not clear, however, that better methods 
would have produced significantly different results. The published work also 
contains many cautions about the limitations of the data and their 
interpretation. 

 
4. Chronologies (transposed composites of raw tree data) are always work in 

progress. They are subject to change when additional trees are added; new 
ways of data cleaning may arise (e.g. homogeneity adjustments), new 
measurement methods are used (e.g. of measuring ring density), new statistical 
methods for treating the data may be developed (e.g. new ways of allowing for 
biological growth trends). 

 
5. This is illustrated by the way CRU check chronologies against each other; this 

has led to corrections in chronologies produced by others. CRU is to be 
commended for continuously updating and reinterpreting their earlier 
chronologies. 
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6. With very noisy data sets a great deal of judgement has to be used. Decisions 
have to be made on whether to omit pieces of data that appear to be aberrant. 
These are all matters of experience and judgement. The potential for 
misleading results arising from selection bias is very great in this area. It is 
regrettable that so few professional statisticians have been involved in this 
work because it is fundamentally statistical. Under such circumstances there 
must be an obligation on researchers to document the judgemental decisions 
they have made so that the work can in principle be replicated by others. 

 
7. CRU accepts with hindsight that they should have devoted more attention in 

the past to archiving data and algorithms and recording exactly what they did. 
At the time the work was done, they had no idea that these data would assume 
the importance they have today and that the Unit would have to answer 
detailed inquiries on earlier work. CRU and, we are told, the tree ring 
community generally, are now adopting a much more rigorous approach to the 
archiving of chronologies and computer code. The difficulty in releasing 
program code is that to be understood by anyone else it needs time-consuming 
work on documentation, and this has not been a top priority. 

 
8. After reading publications and interviewing the senior staff of CRU in depth, 

we are satisfied that the CRU tree-ring work has been carried out with 
integrity, and that allegations of deliberate misrepresentation and unjustified 
selection of data are not valid.  In the event CRU scientists were able to give 
convincing answers to our detailed questions about data choice, data handling 
and statistical methodology. The Unit freely admits that many data analyses 
they made in the past are superseded and they would not do things that way 
today. 

 
9. We have not exhaustively reviewed the external criticism of the 

dendroclimatological work, but it seems that some of these criticisms show a 
rather selective and uncharitable approach to information made available by 
CRU.  They seem also to reflect a lack of awareness of the ongoing and 
dynamic nature of chronologies, and of the difficult circumstances under 
which university research is sometimes conducted. Funding and labour 
pressures and the need to publish have meant that pressing ahead with new 
work has been at the expense of what was regarded as non-essential record 
keeping. From our perspective it seems that the CRU sins were of omission 
rather than commission. Although we deplore the tone of much of the criticism 
that has been directed at CRU, we believe that this questioning of the methods 
and data used in dendroclimatology will ultimately have a beneficial effect and 
improve working practices 

 
Temperatures from Historical Instrumental Records 
 

1. The second main strand of work at CRU has been the collection and collation 
of instrumental land temperature records from all over the world and the 
construction of regional, hemispherical and global scale temperature records.  
These records are irregularly distributed in space and time. Modern records 
come largely from land-based meteorological stations but their geographical 
distribution is uneven and strongly biased in favour of the northern hemisphere 
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where most of the Earth’s land masses are located. Oceans cover two thirds of 
the Earth’s surface and away from the main shipping routes coverage is thin.  
For earlier centuries the record is much sparser. Deriving estimates of past 
temperatures on a global, hemispheric and regional scale from incomplete data 
sets is one of the problems faced by the Unit and in consequence an important 
current interest is the discovery of useable old temperature records from a 
variety of sources. 

 
2. In the latter part of the 20th century CRU pioneered the methods for taking into 

account a wide range of local influences that can make instrumental records 
from different locations hard to compare. These methods were very labour 
intensive and were somewhat subjective. Much of this work was supported by 
the US Department of Energy and was published with the details of station 
corrections several times a year. Since the 1980s the Unit has done no more of 
this work and have concentrated on the merging and interpretation of data 
series corrected by others. There have been various analyses of similar 
publicly available data sets by different international groups. Although there 
are some differences in fine detail that reflect the differences in the analytical 
methods used, the results are very similar. 

 
3. The Unit has devoted a great deal of effort to understanding how instrumental 

observations are best combined to derive the surface temperature on a variety 
of time and space scales. It has become apparent from a number of studies that 
there is elevation of the surface temperature in and around large cities and 
work is continuing to understand this fully.  

 
4. Like the work on tree rings this work is strongly dependent on statistical 

analysis and our comments are essentially the same. Although there are 
certainly different ways of handling the data, some of which might be 
superior, as far as we can judge the methods which CRU has employed are fair 
and satisfactory.  Particular attention was given to records that seemed 
anomalous and to establishing whether the anomaly was an artefact or the 
result of some natural process. There was also the challenge of dealing with 
gaps in otherwise high quality data series. In detailed discussion with the 
researchers we found them to be objective and dispassionate in their view of 
the data and their results, and there was no hint of tailoring results to a 
particular agenda. Their sole aim was to establish as robust a record of 
temperatures in recent centuries as possible. All of the published work was 
accompanied by detailed descriptions of uncertainties and accompanied by 
appropriate caveats. The same was true in face to face discussions. 

 
5. We believe that CRU did a public service of great value by carrying out much 

time-consuming meticulous work on temperature records at a time when it was 
unfashionable and attracted the interest of a rather small section of the 
scientific community. CRU has been among the leaders in international efforts 
to determining the overall uncertainty in the derived temperature records and 
where work is best focussed to improve them. 
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6. The Unit has demonstrated that at a global and hemispheric scale temperature 
results are surprisingly insensitive to adjustments made to the data and the 
number of series included. 

 
7. Recent public discussion of climate change and summaries and 

popularizations of the work of CRU and others often contain over-
simplifications that omit serious discussion of uncertainties emphasized by the 
original authors. For example, CRU publications repeatedly emphasize the 
discrepancy between instrumental and tree-based proxy reconstructions of 
temperature during the late 20th century, but presentations of this work by the 
IPCC and others have sometimes neglected to highlight this issue. While we 
find this regrettable, we could find no such fault with the peer-reviewed papers 
we examined 

 
Conclusions 
 

1. We saw no evidence of any deliberate scientific malpractice in any of the work 
of the Climatic Research Unit and had it been there we believe that it is likely 
that we would have detected it.  Rather we found a small group of dedicated if 
slightly disorganised researchers who were ill-prepared for being the focus of 
public attention. As with many small research groups their internal procedures 
were rather informal. 

 
2. We cannot help remarking that it is very surprising that research in an area that 

depends so heavily on statistical methods has not been carried out in close 
collaboration with professional statisticians. Indeed there would be mutual 
benefit if there were closer collaboration and interaction between CRU and a 
much wider scientific group outside the relatively small international circle of 
temperature specialists. 

 
3. It was not the immediate concern of the Panel, but we observed that there were 

important and unresolved questions that related to the availability of 
environmental data sets. It was pointed out that since UK government adopted 
a policy that resulted in charging for access to data sets collected by 
government agencies, other countries have followed suit impeding the flow of 
processed and raw data to and between researchers. This is unfortunate and 
seems inconsistent with policies of open access to data promoted elsewhere in 
government. 

 
4.  A host of important unresolved questions also arises from the application of 

Freedom of Information legislation in an academic context. We agree with the 
CRU view that the authority for releasing unpublished raw data to third parties 
should stay with those who collected it. 

 
Submitted to the University 12 April 2010 
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Addendum to report, 19 April 2010 
 
For the avoidance of misunderstanding in the light of various press stories, it is 
important to be clear that the neither the panel report nor the press briefing intended to 
imply that any research group in the field of climate change had been deliberately 
misleading in any of their analyses or intentionally exaggerated their findings.  
Rather, the aim was to draw attention to the complexity of statistics in this field, and 
the need to use the best possible methods.   
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APPENDIX A 
PANEL MEMBERSHIP 
 
Chair: Prof Ron Oxburgh FRS (Lord Oxburgh of Liverpool)  
 
Prof Huw Davies, ETH Zürich  
Prof Kerry Emanuel, Massachusetts Institute of Technology  
Prof Lisa Graumlich, University of Arizona.  
Prof David Hand FBA, Imperial College, London.  
Prof Herbert Huppert FRS, University of Cambridge  
Prof Michael Kelly FRS, University of Cambridge 
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APPENDIX B 
 
Peer-reviewed publications for assessment. 

 
1. Brohan, P., Kennedy, J., Harris, I., Tett, S.F.B. and Jones, P.D., 2006: Uncertainty 

estimates in regional and global observed temperature changes: a new dataset from 
1850. J. Geophys. Res. 111, D12106. 

 
2. Briffa, K. R., F. H. Schweingruber, P. D. Jones, T. J. Osborn, S. G. Shiyatov, and E. 

A. Vaganov. 1998a. Reduced sensitivity of recent tree-growth to temperature at high 
northern latitudes. Nature 391:678-682.  

 
3. Briffa, K. R., F. H. Schweingruber, P. D. Jones, T. J. Osborn, I. C. Harris, S. G. 

Shiyatov, E. A. Vaganov, and H. Grudd, 1998b. Trees tell of past climates: but are 
they speaking less clearly today? Philosophical Transactions of the Royal Society of 
London Series B – Biological Sciences 353, 65-73. 

 
4. Briffa, K. R. 2000. Annual climate variability in the Holocene: interpreting the 

message of ancient trees. Quaternary Science Reviews 19, 87-105. 
 

5. Briffa, K.R., Osborn, T.J., Schweingruber, F.H., Harris, I.C., Jones, P.D., Shiyatov, 
S.G. and Vaganov, E.A., 2001:  Low-frequency temperature variations from a 
northern tree-ring density network.  J. Geophys. Res. 106, 2929-2941. 

 
6. Briffa, K. R., V. V. Shishov, T. M. Melvin, E. A. Vaganov, H. Grudd, R. M. 

Hantemirov, M. Eronen, and M. M. Naurzbaev. 2008. Trends in recent temperature 
and radial tree growth spanning 2000 years across northwest Eurasia. Philosophical 
Transactions of the Royal Society B-Biological Sciences 363, 2271-2284. 

 
7. Jones, P.D. and Moberg, A., 2003: Hemispheric and large-scale surface air 

temperature variations: An extensive revision and an update to 2001. J. Climate 16, 
206-223. 

 
8. Jones, P.D., Raper, S.C.B., Bradley, R.S., Diaz, H.F., Kelly, P.M. and Wigley, 

T.M.L., 1986a:  Northern Hemisphere surface air temperature variations: 1851-1984.  
Journal of Climate and Applied Meteorology 25, 161-179. 

 
9. Jones, P.D., Raper, S.C.B. and Wigley, T.M.L., 1986b:  Southern Hemisphere surface 

air temperature variations: 1851-1984.  Journal of Climate and Applied Meteorology 
25, 1213-1230.  

 
10. Jones, P.D., Groisman, P.Ya., Coughlan, M., Plummer, N., Wang, W-C. and Karl, 

T.R., 1990: Assessment of urbanization effects in time series of surface air 
temperature over land.  Nature 347, 169-172. 

 
11. Jones, P.D., Lister, D.H. and Li, Q., 2008: Urbanization effects in large-scale 

temperature records, with an emphasis on China. Journal of Geophysical Research, 
113, D16122.  

        
 
 Supporting documentation 
 

    Briffa and Melvin (2009) which is online at 
       http://www.cru.uea.ac.uk/cru/people/briffa/yamal2009/ 

 



    

 9

          TR017 – Bradley, R.S., Kelly, P.M., Jones, P.D., Goodess, C.M. and Diaz, H.F., 1985:  
A Climatic Data Bank for Northern Hemisphere Land Areas, 1851-1980, U.S. Dept. 
of Energy, Carbon Dioxide Research Division, Technical Report TRO17, 335 pp. 

 
          TR022 – Jones, P.D., Raper, S.C.B., Santer, B.D., Cherry, B.S.G., Goodess, C.M., 

Kelly, P.M., Wigley, T.M.L., Bradley, R.S. and Diaz, H.F., 1985:  A Grid Point 
Surface Air Temperature Data Set for the Northern Hemisphere, U.S. Dept. of 
Energy, Carbon Dioxide Research Division, Technical Report TRO22, 251 pp. 

    
          TR027 – Jones, P.D., Raper, S.C.B., Cherry, B.S.G., Goodess, C.M. and Wigley, 

T.M.L., 1986:  A Grid Point Surface Air Temperature Data Set for the Southern 
Hemisphere, 1851-1984, U.S. Dept. of Energy, Carbon Dioxide Research Division, 
Technical Report TR027, 73 pp.  
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Cooke: Hello there, do you speak English? 

Nobel Committee: Yes, can I help you? 

Cooke: I’m a writer. I’m wondering if I could ask you about previous winners of the 

Nobel Peace Prize? 

Nobel Committee: Oh, could you speak a little bit louder. It’s difficult for me to hear. 

Cooke: Sorry. I’m trying to look for some information about previous winners of the 
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Nobel Peace Prize. 

Nobel Committee: Which one? 

Cooke: I was wondering, has Dr. Michael Mann ever won the Nobel Peace Prize? 

Nobel Committee: No, no. He has never won the Nobel prize. 

Cooke: He’s never won it? 

Nobel Committee: No. 

Cooke: Oh, it says on his- 

Nobel Committee: The organization won it. It’s not a personal prize to people belonging 

to an organization. 

Cooke: Okay. So if I were to write that he’d won it, that would be incorrect? 

Nobel Committee: That is incorrect, yes. Is it you that sent me an email today? I got an e

-mail from our Stockholm office regarding Michael Mann. 

Cooke: Oh. No, I didn’t send you an e-mail. 

Nobel Committee: Oh. So what’s your name? 

Cooke: My name is Charles Cooke. 

Nobel Committee: And you work for? 

Cooke: I write for National Review. 

Nobel Committee: Okay, because I’ve got something from Boston and NY 

Envirionmental Examiner that asked about the same thing. 

Cooke: Oh, okay. Well maybe this is a big question. Okay, but he hasn’t won it. That is 

the answer. 

Nobel Committee: No, he has not won it at all. 

Cooke: Okay. Perfect. Thank you very much. 

Nobel Committee: Thank you. You’re welcome. Bye bye.

[?] 
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Lord Oxburgh, pictured, told MPs that Edward Acton was wrong to say the science behind the UEA emails would be 

investigated. Photograph: Eamonn McCabe

The vice-chancellor of the University of East Anglia gave "inaccurate" information to 

MPs when he told them that the university was setting up an inquiry into the reliability 

of key scientific climate change papers produced by his researchers, according to the 

man who led the inquiry.

Lord Oxburgh told MPs on the science and technology select committee today that 

Edward Acton had been wrong to tell the same committee in March that his inquiry 

would look into the science itself.

"I think that was inaccurate," he told the MPs. "This had to be done rapidly. This was 

their concern. They really wanted something within a month. There was no way our 

panel could evaluate the science."

Committee member Graham Stringer MP said this went against what the university had 

said at the time.

"We were told very clearly both by press releases and by Acton when he came [before 

the committee] that this was going to be an investigation into the science. Oxburgh 

made it very clear that it was an investigation into the integrity of the scientists," he 

said.

This site uses cookies. By continuing to browse the site you are agreeing 

to our use of cookies. Find out more here

Oxburgh: UEA vice-chancellor was 
wrong to tell MPs he would investigate 
climate research
Edward Acton gave 'inaccurate' information to MPs by telling them 

the university would reassess key scientific papers following the 

UEA climate emails controversy  

James Randerson 
The Guardian, Wednesday 8 September 2010 10.51 EDT 
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Oxburgh was appointed in March to head the second of two inquiries initiated by the 

university to look into the fallout from the online release of emails and documents from 

its Climatic Research Unit (CRU).

When announcing that inquiry during a grilling by MPs on 1 March, Acton said "[The 

main inquiry led by Sir Muir Russell] is not looking at the science. It is looking at 

allegations about malpractice. I am hoping later this week to announce the chair of a 

panel to reassess the science and make sure there's nothing wrong."

When it was formally announced, Professor Trevor Davies, the university's pro-vice-

chancellor for research, described the Oxburgh inquiry as an "independent assessment 

of CRU's key publications in the areas which have been most subject to comment".

Dr Evan Harris, who was on the science and technology select committee before losing 

his seat as a Lib Dem MP in May, said that a full evaluation of the science produced by 

the CRU was impractical.

"I don't think it's reasonable to expect that inquiry to repeat a peer review analysis of the 

papers themselves," he said.

"That is the responsibility of the journals that published them. I think the science 

community is satisfied and therefore parliament should be as well that the scientific 

reputations of the individuals and the unit remain intact."

Oxburgh defended the inquiry from MPs' suggestions that the nine-page report which 

took less than a month to complete was superficial or rushed.

"I don't think we could have done usefully any more than we did to answer the question 

that we were set," he said.

"We worked very hard and I'm afraid I worked the panel very hard. They were very 

experienced people. Given our limited remit I don't think we in fact needed any more 

time."

He also denied that the panel was biased in favour of the scientists and said that 

complaints about lack of openness were wide of the mark. He said that contrary to 

speculation, one of the panel members was sceptical about climate change – but he 

refused to say who.

"I think the views of individuals are their own," he said.

MPs also asked whether the expert panel had looked specifically at a paper on Chinese 

weather stations published by Prof Phil Jones the head of the unit that has been the 

subject of an allegation of fraud by the amateur climate analyst and former City banker 

Dough Keenan. Oxburgh said it had not.

Stringer asked why Oxburgh had decided not to publish the notes made by committee 

members during their deliberations.

Oxburgh, who has been unwell and sometimes erupted into violent bouts of coughing 

during the evidence session, said that he did not think that the notes would have added 

to the report.

Stringer disagreed. "If you put [comments from panel-member Professor Michael Kelly] 

next to the conclusions in the Oxburgh report then they look strange," he said.

"I think people would read the Oxburgh report differently if the minutes of the meetings 

that had taken place and the comments of the professorial investigators were also 

there."
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Technical Note: We have changed the contact email for the blog to reduce the amount of unsolicited email. If you want
to contact us at the blog, please use contact-‐at-‐realclimate.org.

Climate Change Disinformation

Filed under: Climate Science — mike @ 11 December 2004

by Michael Mann and Gavin Schmidt
As highlighted in the introduction to the site, we seek to clarify the findings of
scientists who study the earth’s climate, and have an informed view on the science
of climate change. Additionally we will speak out where we feel that the public
discourse surrounding the science is being detrimentally impacted by the shrill
voices and disinformation campaigns of the “partisan think-tanks or other
interested parties”.

In yesterday’s Washington Post, senator Frank Lautenberg of New Jersey
echoed this theme, in a letter referring to a news article in last week’s Post by
noted journalist Juliet Eilperin, “Humans May Double the Risk of Heat

Waves”, describing a climate modeling study by climate scientist Peter

Stott and collaborators that appeared in last week’s Nature.

While we don’t necessarily share the Senator’s view of the article on the whole (we
felt it provided a relatively balanced discussion of the details and conclusions of
the study in question), we do find some concern in the fact that the views of Myron
Ebell (who actually works for the “Competitive Enterprise Institute”, and
not the more venerable “American Enterprise Institute” referred to by the
Senator), were offered as a rebuttal to the conclusions of a team of respected
scientists.

Mr Ebell’s comment, “Modeling is not science”, would be considered peculiar in
any gathering of physical scientists, but is perhaps not surprising coming from, in
the words of Senator Lautenberg, an “oil industry-funded economist”. Ebell also
pointed out that this year was cooler in Europe. The nature of extreme year-by-
year variations (such as the summer of 2003) is such that it is very unlikely that
two summers in a row would be so warm (more than 3 standard deviations above
the mean). That the temperatures this year happened to be cooler should thus
comes as no surprise, and is irrelevant to the issue at hand. The important issue is
whether, as the mean temperature increases over the long term, the probability of
reaching such an extreme increases. In the modelling study described here it



does. Unfortunately, assessing whether irregular extreme events are occuring
more or less often requires long data series to evaluate, and long periods to verify
the changes.

We therefore echo Senator Lautenberg’s concern, and hope that efforts such as
this site, will increasingly help the public, journalists, and policy makers
appreciate the distinction between the informed views of dedicated scientists
committed to investigating the factors governing variability and change in
earth’s climate, and the opinions coming out of think-tanks and special interests.
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Climate Cover-Up: A (Brief) Review

Filed under: Climate Science Reviews — mike @ 20 October 2009 - ( )

We often allude to the industry-funded attacks against climate change
science, and the dubious cast of characters involved, here at RealClimate. In
recent years, for example, we’ve commented on disinformation efforts by industry
front groups such as the “Competitive Enterprise Institute, the Cato

Institute, the Fraser Institute, and a personal favorite, The Heartland

Institute, and by industry-friendly institutions such as the Wall Street

Journal editorial board, and other media outlets that assist in the
manufacture and distribution of climate change disinformation.

When it comes to the climate change disinformation campaign, we have chosen to
focus on the intellectually bankrupt nature of the scientific arguments, rather
than the political motivations and the sometimes intriguing money trail. We
leave it to others, including organizations such as SourceWatch.org, the sleuths
at DeSmogBlog, authors such as Ross Gelbspan (author of The Heat is On, and
The Boiling Point), and edited works such as Rescuing Science from

Politics to deal with such issues.

One problem with books on this topic is that they quickly grow out of date. Just
over the past few years, there have been many significant events in the ‘climate
wars’ as we have reported on this site. Fortunately, there is a book out now by our
friends at DeSmogBlog (co-founder James Hoggan, and regular contributor
Richard Littlemore) entitled Climate Cover Up: The Crusade to Deny

Global Warming that discusses the details of the contrarian attacks on climate
science up through the present, and in painstaking detail. They have done their
research, and have fully documented their findings, summarized by the publisher
thusly:

Talk of global warming is nearly inescapable these days — but there are some
who believe the concept of climate change is an elaborate hoax. Despite the input
of the world’s leading climate scientists, the urgings of politicians, and the outcry
of many grassroots activists, many Americans continue to ignore the warning



signs of severe climate shifts. How did this happen? Climate Cover-up seeks to
answer this question, describing the pollsters and public faces who have crafted
careful language to refute the findings of environmental scientists. Exploring the
PR techniques, phony “think tanks,” and funding used to pervert scientific fact,
this book serves as a wake-up call to those who still wish to deny the inconvenient
truth.

There are interesting new details about the Revelle/Singer/Lancaster affair and
other tidbits that were new to me, and will likely to be new to others who been
following the history of climate change contrarianism. Ross Gelbspan who has set
the standard for investigative reporting
when it comes to the climate change denial campaign, had this to say about the
book:

absolutely superb-one of the best dissections of the climate information war I
have ever seen. This is one terrific piece of work!

There is an important story behind the climate change denial effort that goes well
beyond the scientific issues at hand. Its not our mission at RealClimate to tell
that story, but there are others who are doing it, and doing it well. Hoggan and
Littlemore are clearly among them. Read this book, and equally important, make
sure that others who need to do as well.
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The False Objectivity of “Balance”

Filed under: Climate Science Reporting on climate — mike @ 18 November 2005

We here at RC continue to be disappointed with the tendency for some
journalistic outlets to favor so-called “balance” over accuracy in their treatment of
politically-controversial scientific issues such as global climate change. While
giving equal coverage to two opposing sides may seem appropriate in political
discourse, it is manifestly inappropriate in discussions of science, where objective
truths exist. In the case of climate change, a clear consensus exists among
mainstream researchers that human influences on climate are already detectable,
and that potentially far more substantial changes are likely to take place in the
future if we continue to burn fossil fuels at current rates. There are only a handful
of “contrarian” climate scientists who continue to dispute that consensus. To give
these contrarians equal time or space in public discourse on climate change out of
a sense of need for journalistic “balance” is as indefensible as, say, granting the
Flat Earth Society an equal say with NASA in the design of a new space
satellite. It’s plainly inappropriate. But it stubbornly persists nonetheless.

The latest example of inappropriate application of “balance” in a journalistic (or
in this case, editorial) context can be found in a recent exchange that took place in
the San Francisco Chronicle. The Chronicle recently published an op-ed jointly
written by two UC Berkeley faculty (a scientist and a journalism expert) entitled
“The politics of climate change–Should we trust a novelist on global warming?”.
In this op-ed, they (justifiably, in our view) criticize an event that was held in San
Francisco to promote Michael Crichton’s book “State of Fear” and the deeply

flawed attacks against mainstream scientific research that the book seeks to
promote. The op-ed pointed out that Crichton’s arguments and claims are
generally false and/or misleading, and fly in the face of established mainstream
research findings of the international scientific community. Of course, we have
pointed that out ourselves (here and here) before.

Nothing wrong with that. The problem occured when the Chronicle, in an attempt
at “balance”, published an opposing view by Debra Saunders. Saunders took
this opportunity to offer up the familiar contrarian talking points we’ve dealt with



numerous times before on this site, and the usual mix of myths, half-truths,
innuendo, and ad hominem attack that are too often the hallmark of shrill
contrarian op-ed pieces. Her criticisms, moreover, are completely vacuous from a
scientific point of view. Her rhetoric might nonetheless sound convincing…unless,
of course, you happen to know that the various underlying premises on which it is
based are at best misleading, and at worst just plain false…and unless you notice
that she completely ducks the actual scientific issues involved. For example,
Saunders quotes William Gray’s off-the-cuff criticism of a study by Naomi Oreskes
that demonstrated the existence of an overwhelming consensus in the peer-
reviewed scientific literature on the reality of anthropogenic climate change (see
our previous discussion of that study). Yet Saunders is unable to muster a
single counter-example to challenge Oreskes’ findings.

So, are we foreover stuck with this situation? Perhaps not. There are some signs
that journalists and editors are growing increasingly savvy in recognizing the
false objectivity of “balance” in the treatment of scientific issues. This is perhaps
best exemplified by the wonderfully insightful recent editorial “Truth a higher
calling than fairness” by Mark Trahan, editorial page editor of the Seattle Post-
Intelligencer. We hope that an increasingly larger number of journalists and
editors will heed Trahan’s words.
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About Climate Change: Never 
Mind
How one think tank adapted when the debate moved on from its 
favorite issue.
By Lydia DePillis Posted Friday, June 12, 2009, at 5:24 PM ET

It was a gathering of the anti-Washington elite. On 
Thursday evening, in a vast hotel ballroom just 
steps from the Capitol, the Competitive Enterprise 
Institute celebrated 25 years of existence. The 
Cato Institute, Reason magazine, and Americans 
for Prosperity all sent contingents. Master of 

ceremonies Tucker Carlson cracked jokes about Al Sharpton and Al Gore. The crowd of 500 
dined on sea bass and toasted liberty.

But on its signature issue—climate change—at the still-young age of 25, CEI is already going 
senile.

Fred L. Smith, once a bureaucrat with 
the Environmental Protection Agency, 
started the institute in 1984, and it soon 
became one of the first conservative 
think tanks to go on the offensive on the 
environment. It attacked the Endangered 
Species Act and wilderness protection 
laws for trampling private property 
rights. By the mid-1990s, it refocused on 
global warming, assembling the 
contrarian arguments that conservatives 
would deploy for the next decade. (Take 
a trip through the Wayback Machine!) 
Myron Ebell, CEI's director of energy and 
global-warming policy, still heads the 
Cooler Heads Coalition, a clearinghouse 
for ammunition in the fight against global 

warming "alarmists." "Ebell and his ilk were basically successful in delaying action by 10 
years," says Michael Mann, director of the Earth System Science Center at Penn State. 

But more recently, the ground has shifted beneath CEI's feet. Starting in 2006 and continuing 
through a presidential race in which both candidates were light years away from CEI's position 
on global warming, the group's salvos frequently missed their mark. A major report from the 
U.N.'s Intergovernmental Panel on Climate Change won over many doubters, while CEI 
itself—constantly criticized by environmental groups cautioning against climate skeptics—was 
put on the defensive against charges it peddled industry-funded junk science. 

Perhaps most important, the longstanding mainstream media practice of quoting climate 
skeptics to keep up an impression of "balance"—through which CEI got most of its mentions in
the press—has gone out of style. "One of the things that has collapsed is this approach that 
journalists felt they needed to take, with lots of scientific subjects, that every story must have 
two sides," says Marianne Lavelle, a longtime Washington-based business reporter now with 
the Center for Public Integrity. "CEI could always reliably give you that other side, especially 
on deadline." 

The media also usually identified CEI's major underwriter: ExxonMobil, which contributed 
more than $2 million between 1998 and 2005. In 2006, however, the giant oil company 
yanked its funding from CEI and a number of other climate-skeptic groups, remaking itself 
with a green patina for lawmakers and the public. That was also the year that CEI put out an 
ad with the punch line "Carbon Dioxide: They call it pollution. We call it life." 
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CEI was becoming a parody of itself and a liability for Exxon—or a "distraction," as a company 
executive put it. In some ways, the divorce may have been good for both parties; CEI was 
suffering as much from being disregarded as an industry front group as Exxon was from being 
associated with the skeptics. 

In truth, CEI's attack dogs are too ideological to be corporate shills and disdain corporations 
that abandon pure free-market principles, as all corporations do. (Just look at this list of those 
seeking to benefit from a cap-and-trade system.) Besides, as Ebell says, CEI hasn't budged. 
"We have never given up on the scientific debate," he says. "That's what the public is really 
interested in. If the public thinks the science is a problem, then the debate changes 
dramatically." 

But with a climate bill on the floor, the debate is no longer about whether global warming is 
happening. It's about politics. Said an aide for Rep. Jim Sensenbrenner of Wisconsin, the 
ranking Republican on the House Select Committee on Energy Independence and Global 
Warming: "His main focus is not really to raise arguments over the science. It's focused 
exclusively on how this is going to hit people in their pocketbooks." 

Even some natural allies of CEI have abandoned its position. Jonathan Adler, who left CEI in 
2000 for academia, has come out for a carbon tax—as long as some other tax gets cut to 
keep it revenue neutral. Douglas Holtz-Eakin, John McCain's policy guru on the campaign trail 
last fall, says CEI missed the boat on climate change. "They're important, I admire their 
efforts through the years, but I don't think they're at the center anymore," he said. 
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SHOW OPEN 
 
SATALIA: Michael Mann is one of the nation's leading climatologists.  He was a 
member of the Intergovernmental Panel on Climate Change, the team of scientists that 
shared the Nobel Peace Prize in 2007.  
 
Mann holds joint appointments at Penn State in the Departments of Meteorology and 
Geosciences and the Earth and Environmental Systems Institute. He also directs Penn 
State's Earth System Science Center. His 2012 book, The Hockey Stick and the Climate 
Wars: Dispatches from the Front Lines, is his personal account of the 2009  hacked 
email controversy that came to be known as "climategate."   
  
We’ll talk with him about his iconic "hockey stick" graph, what he calls an ongoing 
assault on climate science and climate scientists, and his outlook on the future of our 
planet.  
  
Here’s our conversation with Michael Mann…. 
 
INTERVIEW 
 
SATALIA: Michael Mann welcome to the conversation. 

MANN: Oh thanks. It's a pleasure to be here. 

SATALIA: Before we talk about your book I wanna talk a little bit about you. You grew 
up in Amherst Massachusetts. Your father was a college math professor. You were 
somewhat of a whiz kid. Uh math and science came very easily uh easy to you. Uh you 
were educated at Berkley an Yale and after facing what you call in your book a 
vocational crisis you got involved in climate science what sparked that interest? 

MANN: Well I was um I had uh been very interested in in physics as an undergraduate 
um and I decided to go to graduate school to study theoretical physics in part because 
of some of the big uh unsolved problems that uh were left to be worked on in in 
theoretical physics and what I found um the time that I was sort of going into that field 
late 1980s um it was actually a difficult time uh for physics or funding the uh super-
conducting super collider didn't get funded and so what was happening was that a lot of 
physicists were sort of getting funneled into uh increasingly uh more technical and 
detailed problems. Um and I was interested in working on you know some big picture uh 
scientific problem. I'd always liked sort of the big picture side of science and I saw um I 
literally opened up the catalogue at uh at Yale and saw that there was a uh professor in 
the department of geology and due physics who was uh using uh physics and math uh 
to study earth's climate and that sounded absolutely fascinating to me so I went and 
talked with them and I guess the rest is history. 
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SATALIA: In the beginning of your book The Hockey Stick and the Climate Wars: 
Dispatches from the Front Lines that’s your personal account of what you call an on-
going and aggressive assault on climate science AND on climate scientists. Before we 
talk about that why did you write that book this book? 

MANN: Well I felt like uh I needed to tell my story. Um I had sort of gotten to the point 
uh where uh there were so many things that had happened to me uh the attacks that I'd 
been subjected to that I felt that I had an opportunity by telling my story uh by using that 
as a vehicle to uh explore some of the larger issues about the science about the attacks 
against this science about uh the role of skepticism in science about the distinction 
between true skepticism and what often uh uh passes for skepticism but is no such 
thing it's contrarianism or denial sort of a rejection of main stream science. 

SATALIA:  This all came to a head in 2009 November of 2009 when thousands of of 
emails between you and fellow scientists were hacked and leaked uh uh on the internet. 
Tell us a little bit about and we should say that this was done on the eve of a climate 
conference in Copenhagen. Uh explain what happened and how you first learned about 
that. 

MANN: Sure and you know it's probably not a coincidence that this all did happen uh 
the lead up to the Copenhagen Summit which was the first opportunity in several years 
for a meaningful discourse u a meaningful uh policy discussion about what to do about 
the problem of climate change of human caused climate change. Um so in the weeks 
leading up to that um there was a criminal uh hacking a theft of thousands of emails 
from a a serve a university um uh web server in the UK. And these emails were leaked 
out into the public domain and what ensued was really um you know you'd have to call it 
a smear campaign against all of climate science. And in many of the individual climate 
scientists such as myself where uh individual words and phrases were taken out of 
context and then strung together uh to try to make it sound like scientists were fudging 
the data. Like science as if scientists were engaged in uh all sorts of supposed um you 
know uh acts of impropriety. An elaborate hoax. Um and uh not only a hoax perpetrated 
by thousands of scientists around the world but apparently global sea level and ice 
sheet melting was playing along with the hoax as well. 

SATALIA: Well one of the maybe unfortunate words was the word trick. That's one that 
just got circulated through the Internet as a word that just explained what you and other 
scientists were doing tricking Americans. 

MANN: Yeah so that one of the things that was so uh pernicious about this this 
campaign uh this smear campaign um was um uh the cynical way that those were 
looking to discredit climate scientists took uh words and phrases that are actually um a 
lingo that are used in a very appropriate concept in science a trick is a mathematical 
trick is a clever way of solving a vexing problem that's the way that uh scientists and 
mathematicians use the term  and in fact the world's arguably the world's premiere 
science journal uh Nature actually wrote an editorial uh pointing that out pointing out 
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that actually you know a trick is something you know a clever way of solving a problem 
in science. But to those that are unfamiliar with the lingo of of science and the lingo that 
is used by scientists and the jargon um it's easy to take something like that and make it 
sound like scientists were talking about engaging in an elaborate hoax. Um in fact it was 
uh the specific instance that is being referred to in that email was simply a plotting 
device to compare two different data sets and uh nature in their editorial shortly after 
this all broke said that there was absolutely nothing inappropriate whatsoever in what 
that email was talking about. But it was used uh it was plastered across TV screens and 
on the front pages of newspapers in what uh we can really only call perhaps the most 
um organized and most carefully orchestrated smear campaign against science in 
modern history 

SATALIA: In fact in your book it says it's been called the best funded most carefully 
orchestrated assault on science uh that the world has ever known. The tactics that were 
used were not necessarily new tactics. 

MANN: No I mean what was taking place here was really um right out of uh the 
playback of other past campaigns to deny science scientific findings- 

SATALIA: Smoking isn't harmful for example. 

MANN: Exactly. Science uh when it collides with uh vested interests um uh in many 
cases in the past uh vested interests have looked to discredit the science whether we're 
talking about uh the linkage between smoking cigarettes and lung cancer or the 
harmfulness of uh certain pesticides um on down the list. Anytime that the findings of 
science have collided with powerful vested interests um what's um you know that 
collision has resulted unfortunately in um you know in cynical efforts to discredit that 
science. 

SATALIA: You you write in the book that this disinformation campaign that you said was 
really uh you describe it as a war that has been waged for for twenty plus years you say 
that it was abetted by an uninformed media. 

MANN: Yeah and I think that that's um you know there there is a broader context you 
know the discussion in the book uh where one of the things I talk about was um this 
very unfortunate trend that we've seen over the past decade or so um where many uh 
media organizations have laid off their science and technology teams. This happened at 
CNN they laid off their entire science and technology team. The Weather Channel uh 
laid off an entire unit um that uh did their climate science component of their um of their 
coverage and um really across the boards uh we've seen um a sort of large scale uh 
disappearance of uh science and environmental reporting and it's been replaced in 
many cases with um reporters from other beats that don't necessarily have the 
background and the training to cover these difficult issues.  

SATALIA: Scientific illiteracy is what you're getting at then and and in fact you've called 
some of the reporting uh really nothing more than than working as a stenographer. 
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MANN: Yeah I mean unfortunately if you don't um if you if a reporter um doesn't have 
um a background um doesn't have a context for understanding the debates that take 
place uh within science then it it's all too easy to fall back upon sort of the default um I 
guess journalism 101 of presenting both sides and uh so there's a tendency to uh 
present on the one hand the mainstream scientific consensus and on the other hand a 
small number of uh contrarians of uh of uh uh of um of iconoclasts who are willing uh to 
challenge the overwhelming majority of the scientific community says and so the public 
sees that and they figure it's a toss up that we really don't know. 

SATALIA: I've read in in your book that 95% of the scientists who are engaged in the 
discipline involved in climate studies do agree that the uh in in human induced global 
warming. You look at a poll though like the 2011 Gallup poll 51% of Americans uh are 
concerned about global warming but 48% aren't much concerned or not at all concerned  

MANN: If you look at um most of the polling that's been done over the past few years 
um there's a very large segment of the population um that uh does even if they um 
understand that the globe is warming um they're not sure that it's attributable to human 
activity and in part I blame that on the sort of uh he said she said uh coverage that this 
issue often has received unfortunately in the mainstream um in the public discourse. 
Um I just got back from a meeting of the uh American Association for the Advancement 
of Science um and um one of the plenary uh talks uh the speaker um had um there the 
audience was equipped with clickers and so you could pose a question to the audience 
and get an instant poll response from the audience and he asked you know the 
audience this was not audience uh broad cross sections of scientists in various fields 
um how many of them uh accepted uh the uh proposition that uh the climate is changing 
and humans are largely responsible for it and it was 86% so if 86% um across the board 
uh in the scientific community and there was some journalists present as well versus 
this sort of 50% number it's a huge gulf and that same gulf exists uh if you look at you 
know what scientists are actually debating at meetings and in the peer reviewed uh uh 
literature uh we don't debate the reality of human caused climate change uh we debate 
the precise impacts how much uh what are the feedback processes that may amplify 
um global warming whereas if you read the newspapers and you follow you know the 
coverage the mainstream coverage of this issue in the public discourse uh you might 
very uh well get the impression that it's a toss up that it's a 50-50 proposition that is um 
it's it's troubling to many of us who who work in this area. 

SATALIA: You've described it as a s a street fight in some respects  

MANN: Um those who are looking to discredit um the science to discredit the scientists 
they don't play by the same rules of uh honest discourse and logic and and reasoning 
and good faith um debate um that scientists obey. 

SATALIA: What's being forwarded is that you and other climate scientists have been put 
on the map because of this debate uh that you are being handsomely rewarded with 
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with grants the US government spend more than any other government on this kind of 
science. 

MANN: Yeah you I often hear that argument by again those who are are uh distrustful of 
of science of the scientists um and of the science of climate change and it's so 
disconcerting to so many of us um who you know work in science who are scientists um 
that um there's such a a lack today of um sort of a broad appreciation by many in the 
public of what how science actually works and what actually drives scientists um you 
know we're driven by a curiosity about the natural world and in my book I talk about you 
know how that is how I came into science because I was curious and I wanted to solve 
problems and uh we often pass up many other far more lucrative opportunities um and 
spend you know six or seven years in graduate school uh to um get an advanced 
degree that'll allow us to go on and do what we love doing which is science. And um the 
reality is that you know the grants that we raise um we don't get rich off of them they go 
to uh fund our research programs to fund our graduate students or our post doctoral 
researchers um to pay for publications all the things that uh you need to be advancing 
your research program and you know we could probably um if I really wanted to make a 
whole lot of money if I wanted to get rich uh probably the best thing for me to do would 
be to denounce my own work and the work of my colleagues and I'm sure I would be 
rewarded handsomely if I chose to do that. 

SATALIA: And this has gotten very personal. Uh you have been called uh a fraud uh 
your family has received threats there have been campaigns to stop you from getting 
government funding uh Penn State has been accused of white washing this whole thing 
by uh with other organizations vindicating uh you saying that there was no uh scientific 
wrong-doing. There have been attack ads in the college uh uh what has the toll been on 
you personally from this? 

MANN: Well I certainly never signed up for this when I decided to go to graduate school 
and study physics and then move into the field of climate modeling you know and none 
of us signed dup for that sort of treatment but it's a fact of life it's part of the job 
description if you uh are a prominent uh uh voice um in the scientific debate over 
climate change today um you will be subject to these sorts of attacks um so you know I I 
describe in the book uh many of the attacks that I've been subjected to uh but um in fact 
I have dozens of colleagues who get death threats who are who have things said about 
them much nastier that you uh repeated uh a few moments ago at the end. 

SATALIA: How did you become the center of this attack though? 

MANN: Well um back in the late 1990s um my co-authors and I published a 
reconstruction. We wanted to uh figure out how unusual modern uh climate change uh 
actually is. We only have about a hundred years of thermometer measurements to 
determine how the temperature of the globe has changed and so one question that 
scientists have asked for some time is well we know that there's been a warming over 
that period but how unusual is that? Could it be natural? Does do periods of warming 
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like that take place in the past? And so we turned to what we call proxy uh data like uh 
tree rings- 

SATALIA: Tree rings- 

MANN: And corals and ice cores to try to piece together that puzzle of how the climate 
changed further back in time and ultimately it led to a graph that uh represented our 
estimate of how temperatures- 

SATALIA: Of a thousand years. 

MANN: Had changed for a thousand years um and what we found was that the there 
were relatively warm conditions uh about a thousand years ago during the medieval era 
and then the climate slowly descended into this period we call the little ice age a cold 
period from the seventeenth to the nineteenth centuries um and then there was the 
abrupt warming of the past century which in our estimate takes us outside of anything 
that we've seen over the past thousand years. Um- 

SATALIA: Although many people would argue that a thousand years is a blink of an eye 
in terms of the age of our planet. 

MANN: Uh sure and um what's really um what's most unusual or what's you know what 
we gives us the most concern about modern climate change isn't so much the 
magnitude of the changes but the- 

SATALIA: How quickly. 

MANN: The time scale of those changes. How quickly those changes are are taking 
place. We know that CO2 levels uh were higher than they are today um probably twice 
as high or more than they are today. Um back in the time when the dinosaurs were 
roaming the planet in the early cretaceous period a hundred million years ago and then 
CO2 levels slowly dropped and the climate got colder uh but those changes took place 
on timescales of tens of millions of years. We are elevating CO2 concentrations to 
similar levels now on a timescale of tens of years and so that's really the difference. Uh 
but the our reconstruction I think the reason that it became such a focal point um- 

SATALIA: This hockey stick graph- 

MANN: It was called the hockey stick because you have that long term decline like a 
handle the modern warming the the blade and so a colleague of mine named it the 
hockey stick. And it became an icon in the climate change debate because it told a very 
simply story you didn't have to understand fancy statistics. You didn't have to know how 
a climate model works how a theoretical climate model works to understand uh the uh 
story that this reconstruction was telling that there were unprecedented changes taking 
place today in our climate. Um and as happens to icons in the climate change debate 
uh they get attacked fiercely and thus is was that my co-authors and I were subject to 
now what's well over a decade of all sorts of assaults on our character on our integrity 
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as attempts as you alluded to to um have our funding taken away um to uh you name it 
it's probably happened to us at one point or another. 

SATALIA: That hockey stick graph was created fourteen years ago does it stand up 
today? 

MANN: Yes in fact what's interesting is um while critics like to focus on this more than 
decade old original study um there are now dozens of research groups that have used 
uh different data and different methods and in every case they've come to the 
conclusion that the recent warning is anomalous and as far back as we can go. In fact 
now the reconstructions extend even further back um at least 100 or 1500 years and so 
our conclusions today are actually more confident than they were ten years ago but are 
the critics still like to attack the hockey stick as one ten year old study it's much like uh 
it's similar to the way that uh critics of uh the theory of evolution continue to go after 
Charles Darwin as if the whole theory depends on Darwin and not the thousands of 
scientists over the past century and a half which have reaffirmed his conclusions. It's so 
easy to um make a caricature out of science to create a strawman by making it seem as 
if all of the science depends not just on one line of evidence or own study but one 
person. And unfortunately that's what's happened to us.  

SATALIA: You were a part of the 2007 team of scientists who won the Nobel Peace 
prize. You were part of the Intergovernmental Panel on Climate uh Change with Al Gore 
and I've often wondered if because this is such a polarizing issue- if Al Gore had not 
been the spokesperson for uh an Inconvenient Truth or for this ICPCC report do you 
think we'd be having this same debate? 

MANN: It's a great question. Uh one sort of minor uh point of clarification is uh Gore 
wasn't actually associated with the IPCC in any way. Um but the Nobel Prize was jointly 
awarded to the IPCC- 

SATALIA: And to him. Ok. 

MANN: Al Gore uh collectively. And um and certainly he did become uh in you know 
2006 2007 um with uh winning the with him uh being co-warded the Nobel Prize uh 
Peace Prize um with the success of his movie an Inconvenient Truth um he certainly uh 
became sort of the face of climate change to to the public to a large extent and 
unfortunately that allowed um uh those who had been looking to discredit the science 
now to sort of portray it as a partisan political issue because now we had this partisan 
political figure Al Gore who was the face of climate change and um there there's some 
debate about extent to which this is really true but there are those who argue that that 
may have been sort of one of the um critical uh early stages in the increased 
polarization political polarization that we have seen on this issue now over the past five 
years or so. Um and that's unfortunate uh you know it doesn't matter whether you're a 
democrat or republican uh you know your children or grandchildren are going to be 
subject to the same impacts of climate change. Um it it's such a shame that it's become 



 
  Conversations from Penn State 
  Episode #405: Michael Mann 
  Transcript 
 

8 

a partisan political issue because it shouldn't be we should all care about you know 
future generations and making sure that we preserve the planet for them. 

SATALIA: The Wonk room did an exclusive survey and and said that in the 112th 
congress every single republican freshmen in the US senate and the house denies 
human induced global warming. 

MANN: Yeah it's you know it's such a shame that it has become so uh politicized along 
partisan lines. In my in the book you know one of the things I talk about is that some of 
the the real heroes in our story were prominent republicans- 

SATALIA: Sherwood Blurt for example- 

MANN: Sherwood Bullet was a sort of old school um Northeastern uh pro-science pro 
environmental moderate republican uh he was the chair of the house science committee 
and when uh Joe Barton of Texas uh went after my co-authors and me um uh 
attempting to subject us to what some uh characterized as a witch hunt or an in- 
inquisition um because of the inconvenient nature of our scientific findings um uh there 
were several uh politicians who came to our defense and some of them were democrats 
but some of them were prominent republicans like Sherwood Bulwer or John McCain. 

SATALIA: You write in your book about fighting back and about the tide turning and so I 
wonder how optimistic are you going forward that people will pay attention to what you 
and other scientists are saying? 

MANN: Well I hope that that's the case and I like to think that one silver lining um in 
having sort of become an almost accidental and reluctant public figure in this larger 
debate about climate change is that it has given me an opportunity to try to educate the 
public about uh the reality of the problem and um and what we you know the options to 
deal with it and uh one point that I often like to emphasize is that we can have a good 
faith debate there's a worthy debate to to be had about what policies to enact to deal 
with a problem. But there is no longer a good faith debate to be had over the reality of 
the problem. 

SATALIA: It's a fake debate you have said. 

MANN: It it is and we've moved past it um and it's so unfortunate that it's so stuck in that 
fake debate about the reality of the problem when we could be making progress figuring 
out how to deal with it and you know considering all options um and allowing all those 
who have an interest in this matter to have a voice in the discussion. Unfortunately we 
haven't been able to have that good faith debate because we're still stuck in the bad 
faith debate about the reality of the science. 

SATALIA: Michael Mann thank you so much for talking with us. 

MANN: Thank you. 
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SHOW CLOSE 

SATALIA: I hope you enjoyed our conversation with Michael Mann.... Comcast 
subscribers can watch this program anytime on Penn State On Demand.  Find out how 
through our website: conversations-dot-psu-dot-edu, where you’ll also find more 
information on Mann’s research and latest book, “The Hockey Stick and the Climate 
Wars.” I’m Patty Satalia. We hope you’ll join us for our next “Conversation from Penn 
State!”   

END OF SHOW 
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By  Ed  Barnes Published  April  26,  2010 FoxNews.com

The  Penn  State  climate  professor  who  has  silently  endured  investigations,
hostile  questioning,  legislative  probes  and  attacks  by  colleagues  has
finally  spoken  out.  He  says  he'll  sue  the  makers  of  a  satirical  video  that's
a  hit  on  You  Tube.

Their  response:  Bring  it  on.

Michael  Mann,  one  of  the  central  figures  in  the  recent  climate-data
scandal,  is  best  known  for  his  "hockey  stick  graph,"  which  was  the  key
visual  aid  in  explaining  how  the  world  is  warming  at  an  alarming  rate  and  in
connecting  the  rise  to  the  increase  in  use  of  carbon  fuels  in  this  century.
E-mails  stolen  from  a  university  in  England  were  released  online,
revealing  exchanges  between  climatologists  and  a  reference  to  a  "trick"
that  Mann  had  used  to  get  the  graph  to  portray  what  global  warming
scientists  wanted  to  see.  

The  parody  video,  titled  "Hide  the  Decline ,"  had  more  than  500,000
viewers  on  YouTube  and  received  national  attention  when  Rush  Limbaugh
played  it  on  his  radio  show.  It  features  a  cat  with  a  guitar,  a  talking  tree,
and  a  dancing  figure  sporting  the  image  of  Professor  Mann.  It's  the  use  of
his  image  that  Mann  is  complaining  about,  arguing  that  the  video  supports
"efforts  to  sell  various  products  and  merchandise."

"The  guy  is  crazy  to  threaten  legal  action,"  said  Jeff  Davis,  the  President
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of  No  Cap  and  Trade ,  a  large  organization  that  includes  the  group
Mann  is  threatening  to  sue,  Minnesotans  for  Global  Warming.  "A  lawsuit
would  give  us  full  discovery  --  and  there's  a  lot  to  look  at  in  his  work."

The  revelations  of  the  leaked  e-mails  brought  into  question  the
methodology  used  to  prove  the  Earth  is  getting  hotter,  and  the  phrase
"hide  the  decline"  became  a  catchphrase  for  questioning  a  human  role  in
global  warming.

Mann  faced  investigations  both  by  Penn  State  and  in  England.  While  both
found  his  work  acceptable,  critics  have  nevertheless  charged  that  the
probes  were  superficial  and  have  prevented  a  closer  analysis  of  the
science  upon  which  his  view  of  global  warming  is  based.

In  his  letter   Mann  threatened  legal  action,  claiming  the  spoof  video
"illegally  used  his  image  and  defamed  him."

Neither  Mann  nor  Penn  State  responded  to  requests  for  comments.
Mann's  lawyer,  Peter  J.  Fontaine  of  the  Washington  D.C.  law  firm  of
Cozen  O'Connor,  told  FoxNews.com  "we  don't  comment  on  any  pending
legal  matters  for  clients."

Davis  and  No  Cap  and  Trade  said  they  welcome  the  lawsuit.  

The  group  is  eager  to  conduct  an  in-depth  probe  of  Mann's  work  and
"finally  look  at  how  it  was  done.  We  understand  why  Michael  Mann  is
eager  to  silence  public  discussion  of  the  hockey  stick  scandal,  but  truth  is
an  absolute  defense."

According  to  Davis,  the  video  was  created  in  the  wood-warmed  RV  that  is
the  "world  headquarters  "  for  Minnesotans  for  Global  Warming  and  its
three  members,  who  jokingly  think  that  Minnesota  could  use  a  little
more  heat .

When  the  letter  first  arrived,  they  quickly  pulled  the  video  from  You  Tube
and  their  website  because  they  couldn't  afford  to  defend  against  a  lawsuit.
But,  as  word  spread  of  the  legal  threat  to  the  jokesters,  a  number  of
groups,  including  No  Cap  and  Trade,  rallied  to  their  defense.  They  even
backed  a  newer  version  of  the  video  titled  "Hide  the  Decline  II"  and  re-
posted  on  You  Tube  and  the  No  Cap  and  Trade  site.

"It  is  hard  to  believe  in  global  warming  when  you  live  in  Minnesota.  During
last  winter  we  all  wished  we  had  some  global  warming,"  Elmer
Beauregard,  a  nom  de  plume  of  one  of  the  members  of  the  group,  said  at  a
press  conference  announcing  the  new  video  on  Tuesday.

SHARE  THIS  ARTICLE NEWSLETTER  SIGNUP

[What's  This?]



12/2/12 Climate Scientist, Heated Up Over Satirical Video, Threatens Lawsuit | Fox News

3/3www.foxnews.com/scitech/2010/04/26/climate-‐‑scientist-‐‑heated-‐‑satire-‐‑threatens-‐‑lawsuit/

TweetTweet

0 0 StumbleUpon

12

Sign  up  for  free  e-mail  news  alerts  from
FoxNews.com  and  FoxBusiness.com.

Enter  Your  Email  Address    Sign  UpSign  Up

ALSO  ON  THE  WEB

     

2.1k

Like

Mobile  Miscellany:  week  of  November  26th,  2012

The  Daily  Roundup  for  12.01.2012

Alt-week  12.01.12:  Bigfoot  DNA,  bombs  on  the  moon  and

shapeshifting  robots

Syrian  internet  access  mostly  restored,  for  now

BookBook  for  iPhone  5  now  shipping,  rear  camera  hole

and  all  (hands-on)

Do  Robots  Rule  the  Galaxy?

How  Syria  Shut  Down  the  Internet

Excellent  Idea  of  the  Day:  IDing  House  Ants

Comets  Lay  Siege  Around  Nearby  Star  Systems

Any  Truth  Behind  Immortal  Jellyfish  Claim?

Laser-shooting  LED  bike  light  could  improve  safety  for

cyclists

When  it  comes  to  software  design,  it’s  hip  to  be  square

Best  stuff-in-a-box  gifts  for  this  holiday  season

Driving  the  future:  Our  top  10  concept  cars  from  the  2012

LA  Auto  Show

Monster  invasions,  bionic  men,  and  the  future  of  cool

cars  in  this  week’s  Staff  Picks

SECTIONSSECTIONS

HomeHome

VideoVideo

PoliticsPolitics

U.S.U.S.

OpinionOpinion

EntertainmentEntertainment

TechTech

ScienceScience

HealthHealth

TravelTravel

LifestyleLifestyle

WorldWorld

SportsSports

WeatherWeather

SHOWSSHOWS

America  LiveAmerica  Live

America's  News  HQAmerica's  News  HQ

America's  NewsroomAmerica's  Newsroom

CavutoCavuto

Fox  News  SundayFox  News  Sunday

Fox  &  Friends  FirstFox  &  Friends  First

Fox  &  FriendsFox  &  Friends

Fox  &  Friends  WeekendFox  &  Friends  Weekend

Fox  News  WatchFox  News  Watch

Fox  ReportFox  Report

Geraldo  at  LargeGeraldo  at  Large

GretaGreta

HannityHannity

    

Happening  NowHappening  Now

HuckabeeHuckabee

Justice  with  Judge  JeanineJustice  with  Judge  Jeanine

Red  Eye  w/  GutfeldRed  Eye  w/  Gutfeld

Special  ReportSpecial  Report

SpecialsSpecials

Studio  BStudio  B

The  Cost  of  FreedomThe  Cost  of  Freedom

The  FiveThe  Five

The  Journal  Editorial  ReportThe  Journal  Editorial  Report

The  O'  Reilly  FactorThe  O'  Reilly  Factor

War  StoriesWar  Stories

TOOLSTOOLS

TrendingTrending

uReportuReport

Newsletters  &  AlertsNewsletters  &  Alerts

BlogsBlogs

MobileMobile

PodcastsPodcasts

RadioRadio

Fox  News  StoreFox  News  Store

Apps  &  DownloadsApps  &  Downloads

ABOUTABOUT

CareersCareers

Internships  -  FNCUInternships  -  FNCU

Fox  Around  the  WorldFox  Around  the  World

Advertise  With  UsAdvertise  With  Us

Terms  of  UseTerms  of  Use

Privacy  PolicyPrivacy  Policy

Ad  ChoicesAd  Choices

Contact  UsContact  Us

Email  NewsroomEmail  Newsroom

FAQFAQ

Media  RelationsMedia  Relations

   FacebookFacebook

   TwitterTwitter

   Google+Google+

   LinkedInLinkedIn

   RSSRSS

   NewslettersNewsletters

FOLLOWFOLLOW

This  material  may  not  be  published,  broadcast,  rewritten,  or  redistributed.  ©2012  FOX  News  Network,  LLC.  All  rights  reserved.  All  market  data  delayed  20  minutes.



 

 

Exhibit 34 

 

 

 

 

 

 



washingtonpost.com    >  Opinions »  FOLLOW  OPINIONS  ON:              

  Resize Print

E-mail Reprints

TOOLBOX

Get  the  anti-science  bent  out  of  politics

By  Michael  E.  Mann
Friday,  October  8,  2010

As  a  scientist,  I  shouldn't  have  a  stake  in  the  upcoming
midterm  elections,  but  unfortunately,  it  seems  that  I  --  and
indeed  all  my  fellow  climate  scientists  --  do.

Rep.  Darrell  Issa  (R-Calif.)  has  threatened  that,  if  he  becomes  chairman  of  the  House  Committee
on  Oversight  and  Government  Reform,  he  will  launch  what  would  be  a  hostile  investigation  of
climate  science.  The  focus  would  be  on  e-mails  stolen  from  scientists  at  the  University  of  East
Anglia  in  Britain  last  fall  that  climate-change  deniers  have  falsely  claimed  demonstrate
wrongdoing  by  scientists,  including  me.  Rep.  James  Sensenbrenner  (R-Wis.)  may  do  the  same  if
he  takes  over  a  committee  on  climate  change  and  energy  security.

My  employer,  Penn  State  University,  exonerated  me  after  a  thorough  investigation  of  my  e-mails
in  the  East  Anglia  archive.  Five  independent  investigations  in  Britain  and  the  United  States,  and  a
thorough  recent  review  by  the  Environmental  Protection  Agency,  also  have  cleared  the  scientists
of  accusations  of  impropriety.

Nonetheless,  Virginia  Attorney  General  Ken  Cuccinelli  is  investigating  my  previous  employer,  the
University  of  Virginia,  based  on  the  stolen  e-mails.  A  judge  rejected  his  initial  subpoena,  finding
that  Cuccinelli  had  failed  to  provide  objective  evidence  of  wrongdoing.  Undeterred,  Cuccinelli
appealed  the  decision  to  the  Virginia  Supreme  Court  and  this  week  issued  a  new  civil  subpoena.

What  could  Issa,  Sensenbrenner  and  Cuccinelli  possibly  think  they  might  uncover  now,  a  year
after  the  e-mails  were  published?

The  truth  is  that  they  don't  expect  to  uncover  anything.  Instead,  they  want  to  continue  a  20-year
assault  on  climate  research,  questioning  basic  science  and  promoting  doubt  where  there  is  none.

Cuccinelli,  in  fact,  rests  his  case  largely  on  discredited  claims  that  Rep.  Joe  Barton  (R-Tex.)  made
during  hearings  in  2005  at  which  he  attacked  me  and  my  fellow  researchers.  Then-Rep.  Sherwood
Boehlert  (R-N.Y.)  had  the  courage  and  character  to  challenge  Barton's  attacks.  We  need  more
political  leaders  like  him  today.

We  have  lived  through  the  pseudo-science  that  questioned  the  link  between  smoking  cigarettes
and  lung  cancer,  and  the  false  claims  questioning  the  science  of  acid  rain  and  the  hole  in  the
ozone  layer.  The  same  dynamics  and  many  of  the  same  players  are  still  hard  at  work,  questioning
the  reality  of  climate  change.

The  basic  physics  and  chemistry  of  how  carbon  dioxide  and  other  human-produced  greenhouse
gases  trap  heat  in  the  lower  atmosphere  have  been  understood  for  nearly  two  centuries.
Overloading  the  atmosphere  with  carbon  dioxide  from  burning  fossil  fuels  is  heating  the  planet,
shrinking  the  Arctic  ice  cap,  melting  glaciers  and  raising  sea  levels.  It  is  leading  to  more
widespread  drought,  more  frequent  heat  waves  and  more  powerful  hurricanes.  Even  without  my
work,  or  that  of  the  entire  sub-field  of  studying  past  climates,  scientists  are  in  broad  agreement  on
the  reality  of  these  changes  and  their  near-certain  link  to  human  activity.

Burying  our  heads  in  the  sand  would  leave  future  generations  at  the  mercy  of  potentially
dangerous  changes  in  our  climate.  The  only  sure  way  to  mitigate  these  threats  is  to  reduce  global
greenhouse  gas  emissions  dramatically  over  the  next  few  decades.  But  even  if  we  don't  reduce
emissions,  the  reality  of  adapting  to  climate  change  will  require  responses  from  government  at  all
levels.

Challenges  to  policy  proposals  for  how  to  deal  with  this  problem  should  be  welcome  --  indeed,  a
good-faith  debate  is  essential  for  wise  public  policymaking.

But  the  attacks  against  the  science  must  stop.  They  are  not  good-faith  questioning  of  scientific
research.  They  are  anti-science.

How  can  I  assure  young  researchers  in  climate  science  that  if  they  make  a  breakthrough  in  our
understanding  about  how  human  activity  is  altering  our  climate  that  they,  too,  will  not  be  dragged
through  a  show  trial  at  a  congressional  hearing?
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America  has  led  the  world  in  science  for  decades.  It  has  benefited  our  culture,  our  economy  and
our  understanding  of  the  world.

My  fellow  scientists  and  I  must  be  ready  to  stand  up  to  blatant  abuse  from  politicians  who  seek  to
mislead  and  distract  the  public.  They  are  hurting  American  science.  And  their  failure  to  accept  the
reality  of  climate  change  will  hurt  our  children  and  grandchildren,  too.

Michael  E.  Mann,  the  author  of  "Dire  Predictions:  Understanding  Global  Warming,"  is  a
professor  in  the  meteorology  department  at  Penn  State  University  and  director  of  the  Penn  State
Earth  System  Science  Center.
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Michael Mann interview: Denialists are waging
“asymmetric warfare” against climate science
Posted on March 10, 2010 by Rick Piltz

The climate science community is beginning to push back in the

face of concerted attacks on the integrity of climate science. In a

recent interview with science writer Chris Mooney, one of the

most frequently attacked researchers—Penn State University

climatologist Michael Mann—defended the fundamental scientific

evidence on human-caused climate change and addressed

issues of the ‘Climategate’ e-mail controversy. He pulled no

punches in characterizing the problem of the global warming

disinformation campaign and the dilemma with which it confronts

the science community. See Details for partial transcript and links.

Dr. Michael E. Mann  is a member of the Pennsylvania State

University faculty and director of the Penn State Earth System

Science Center.  He was a Lead Author of the chapter on

“Observed Climate Variability and Change” in the

Intergovernmental Panel on Climate Change (IPCC) Third

Scientific Assessment Report published in 2001.  Among many

other distinguished scientific activities, editorships, and awards,

Mann is author of more than 120 peer-reviewed and edited

publications. That includes, most famously, the 1998 study that

introduced the so called ‘hockey stick,’ a graph showing that

modern temperatures appear to be much higher than anything

seen in at least the last thousand years.  With his colleague Lee

Kump, Mann also recently authored the book Dire Predictions:

Understanding Global Warming . Finally, he is one of the

founders and contributors to the prominent global warming blog,

RealClimate . More information about his research and

publication record can be found here .

Mann has been at the center of the so-called ‘Climategate’

controversy over a set of e-mail messages that were

hacked/stolen/leaked from a server at the Climatic Research Unit

(CRU) at the University of East Anglia, and has been further



attacked in connection with a denialist campaign to delegitimize

the Intergovernmental Panel on Climate Change. See Climate

Science Watch’s Archives by Date for a listing of, and links to, our

numerous posts since October 2009 related to this set of

controversies.

Chris Mooney , one of the best writers on the collision of climate

change science and politics, among other subjects in the nexus

of science and society, co-authors The Intersection  blog. He is

a 2009-2010 Knight Science Journalism Fellow at MIT, a host of

the Point of Inquiry  podcast, and the author of three books, The

Republican War on Science , Storm World:  Hurricanes,

Politics, and the Battle Over Global Warming, and Unscientific

America:  How Scientific Illiteracy Threatens Our Future.

The audio of Chris Mooney’s interview with Michael Mann  was

posted February 26 at Point of Inquiry. Thanks to Chris for

permission to post our partial transcription from the audio.

During the interview, Mann discussed a range of topics, including

climate science issues and the ‘Climategate’ controversy. The

following transcript is of a portion of the interview that starts at

about 29:15 and deals with the global warming disinformation

campaign:

Mooney: [A questioner asks] Do you have any

ideas about what could have been done differently

in responding to the stolen e-mails controversy?

Mann: Yes, I think there is now a growing

awareness on the part of the scientific community

—the climate science community in particular—

that we have to be far better at defending

ourselves and defending our science against

disingenuous and dishonest attacks. The side that

is issuing these attacks, our detractors, are

extremely well-funded, they are extremely well-

organized.  They have basically had an attack

infrastructure of this sort for decades.  They

developed it during the tobacco wars. They honed

it further in efforts to attack science that industry or



other special interests find inconvenient. So they

have a very well-honed, well-funded, organized

machine they are bringing to bear now in their

attack on climate science.

It’s literally like a battle between a Marine and a

Cub Scout when it comes to the scientists

defending themselves.  We obviously don’t have

the resources, we don’t have the experience, we

haven’t been trained, we’re not public relations

experts like they are, we’re not lawyers and

lobbyists like they are – we’re scientists, we’re

trained to do science.  So it’s like a classic

example of asymmetric warfare, and that’s really

the way we should think about this.

Mooney: I do agree there’s an existing

infrastructure in place, in terms of conservative

think tanks that have been fighting on the climate

issue for a long time, and I think they need to be

responded to. But I think there’s a different factor

that isn’t pre-existing, and is new, and I think it’s

the blogs have gotten a lot more powerful. And it

depends, but they’re not necessarily part of that

same old infrastructure. Something else is going

on with this really energized anti-global-warming

movement on the web. 

Mann: I think what’s happened is the anti-science

industry has fully exploited the resources made

available by the World Wide Web. It isn’t

coincidental, it isn’t like that’s a new organic thing

that’s emerged from grassroots anti-climate-

change activists. It’s Astroturf, it’s just like Astroturf

campaigns that are talked about in other contexts.

That’s all we have here, I think what we have is an

effort to exploit that resource, to exploit the World

Wide Web. I would imagine that much of what

might appear to an outsider to be organic, to be

grassroots, is actually connected, funded, manned

by those connected with the climate change



denial movement. I think that a lot of the

comments, the more informed and clever

responses, attacks, criticisms that one sees on

many of the newsgroups—Internet news sites and

comment threads and blogs—I wouldn’t be

surprised if some of those who are participating in

those comment threads are professionals.

Mooney: But we don’t have any proof of that, do

we? Certainly I’ve had my suspicions, when my

blog gets overrun, as it very often does, by the

climate change denial machine. But I don’t have

any proof.

Mann: Well, we do have some proof. We’ve seen,

for example, IP numbers coming in—we can

check the IP addresses of those who make

comments at RealClimate, and we’ve seen people

coming in from fossil fuel industry corporations, or

coming from lobby groups in DC who are

connected with the climate change denial

movement. So actually, you can confirm that

sometimes.

Mooney: I would like to see more of that because I

feel that this is part of that whole outrage against

Obama, and the Tea Party-ism, and the stirring on

the political right as well. But clearly it’s a hard-

fought battle, and I agree that the warfare is

asymmetric. One question is, can the scientific

community fight harder or must it draw the line

somewhere? I mean, you have someone out there

like Mark Morano, who’s incredibly effective at

doing what he does—his website is Climate

Depot, it has very high traffic. The science

community does not have its equivalent. The

question is, should it, or is that crossing some kind

of line?

Mann: Well, it’s the old line about getting into a

fight with a pig—you’ll get dirty and the pig enjoys



it. There is some truth to that and I think there’s a

delicate line to be crossed between being a

scientist and defending yourself in a way that is

appropriate as a scientist, and wading into territory

that you ought not to be wading into—you know,

getting down in the mud with some professional

climate change denier like Morano.

There does need to be—those who have reason to

want to defend the science, to defend the

scientists, in the policy community, in the

nongovernmental organization community, there

are many who care about science and who are

deeply disturbed by the growth of anti-science, the

attacks against climate change, the attacks

against evolution, I could go on down the list.

Those forces seem to be better organized and

ready to go to war with the forces of anti-science.

The scientists can’t do it—scientists aren’t trained

to do it, they’re not equipped to do it, they don’t

have the resources to do it—but others who have

some stake in this debate, who do have those

resources, and who are better organized, need to

step up.

Mooney: [A questioner asks] Do you find that

climate change denialism is responsive to data

and factual arguments, or is it ultimately a faith

position or one based on ideology—political,

economic, religious—rather than on a genuine

skepticism about the quality of the data?

Mann: It’s a good question. I don’t think it’s a one-

size-fits-all. I think there are many different flavors

of climate change contrarians, or deniers, or

skeptics. Skepticism is a good thing—in science

we should all be skeptics. And I think there are

some who are genuinely skeptical, meaning that

they don’t believe the evidence supports the

conclusion that humans are influencing the

climate. I would argue that they’re misinformed,



and perhaps misguided, but they may believe that

in good faith. So there are certainly individuals,

scientists, policymakers, who fall into that

category. 

On the other hand, I believe that there are many

who are essentially serving as shills for the fossil

fuel industry, who are doing the bidding of the

fossil fuel industry, and are not engaging in good-

faith debate, good-faith discourse, but are simply

looking for a way to malign the science and the

scientists and to advance a policy agenda. So,

different people coming to this with different

motives.  But the bottom line is that what should

be in informing the discussion is legitimate

science—peer-reviewed scientific research, not

the opinions of bloggers or the attacks of

politicians with extreme views. The climate

change policy discussion should be informed by

what legitimate science has to say.  Unfortunately,

I think there are too many who are trying to insert

politics into the process.

Mooney:  It’s been a pretty dark hour for climate

science with ‘Climategate’ and all the attacks on

the IPCC. The skeptics are clearly out for as many

scalps as they can get, including yours, and

probably mine after this show airs.  How do you

think we’re going to come out of this? What do you

look to when you want to feel hopeful?

Mann: I think that many of us didn’t believe it

would ever come to this. In other words, the

scientific case for the reality of human-caused

climate change has been clear now for several

years. Now that doesn’t mean that the science is

done, or that there is no uncertainty, or that we

have all the answers we need. There is much that

we still need to learn and there are many

significant outstanding uncertainties. But we do

know enough to know that human-caused climate



change is a reality.

There are many in the scientific community,

perhaps in the policy community as well, who

thought, somewhat naïvely, that in the end the

science would carry the day, that the strength of

the scientific consensus would be enough to lead

those who might have doubted the reality to

concede, yes, that the scientific evidence for the

reality of human-caused climate change is solid.

I was always a bit skeptical. I always felt that there

were special interests who had way too much

invested in protecting the fossil fuel industry, and

despite all the talk a few years ago about quote-

unquote ‘the debate being over,’ that they were

just lying dormant. The forces of anti-scientific

disinformation were lying dormant, but they would

be back. So this didn’t surprise me at all. In fact, I

fully expected, in advance of the Copenhagen

Summit, that we would see an increase in the

number of attacks. 

I guess what we all underestimated was the

degree, the depths of dishonesty, and dirtiness,

and cynicism to which the climate change denial

movement would be willing to stoop to advance

their agenda. That’s the only thing I think that

surprised many of us. …

*    *    *

Mooney’s last question asked about how to come out of this on a

hopeful note, but Mann’s response leaves that hanging. He is right

in characterizing the current attack on climate science as a kind of

‘asymmetrical warfare’ – a concerted, predatory political attack of

a kind that the science community is ill-equipped to counter,

except by playing its appropriate role in defending and advancing

science. There is more that can and must be done to combat the

disinformation campaign than what the science community alone

can do. Those who care – in the policy arena, the public interest



community, the educational community, the media—who can see

what is happening, and have skills and resources to act

effectively, need, as Mann says, “to step up.” 

This entry was posted in Attacks on Climate Science and Scientists, Global Warming Denial

Machine. Bookmark the permalink.
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Plaintiff Michael E. Mann, Ph.D. (“Dr. Mann”) respectfully submits this Consolidated 

Memorandum of Points and Authorities in Opposition to Defendants Rand Simberg and the 

Competitive Enterprise Institute’s Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP 

Act, D.C. Code § 16-5502(a) and Motion to Dismiss Pursuant to Rule 12(b)(6).

I. INTRODUCTION

Defendants1 assert that this case involves a scientific battle that is not suitable for judicial 

resolution.2  They are mistaken.  The issues in this case are simple, straight forward, and 

certainly capable of an effective judicial resolution.  This is not a referendum on global warming, 

or climate change, or even the accuracy of Dr. Mann’s conclusions.  This is a defamation case, 

no more and no less:  did Defendants defame Dr. Mann when they accused him of fraud?  As in 

any defamation case, the issues are limited: were the defendant’s statements true or false; did the 

defendant make a defamatory allegation of fact concerning the plaintiff; and did the defendant 

act with the requisite degree of fault?  Those are the essential questions in this case as well—and 

they do not involve the scientific battle over global warming.  

Here, there is no question that the assertions were false, and Defendants do not even 

attempt to argue that their statements about Dr. Mann were true.  They have accused him of 

“academic and scientific misconduct,” “data manipulation,” “molesting and torturing data,” and 

“corruption and disgrace”—all the while gloating in a disgraceful comparison to Jerry Sandusky,

                                               
1 “Defendants” refers to all defendants in this matter; “CEI Defendants” refers to defendants Rand Simberg and the 
Competitive Enterprise Institute and “NRO Defendants” refers to defendants Mark Steyn and the National Review. 

2 See, e.g., Memorandum of Points and Authorities in Support of Special Mission to Dismiss Pursuant to D.C. Anti-
SLAPP Act and Motion to Dismiss Pursuant to D.C. Super. Ct. Civ. R. 12(b)(6) of Defendants National Review and 
Mark Steyn (“NRO Mem.”) at 1; Memorandum of Points and Authorities in Support of Defendants Competitive 
Enterprise Institute and Rand Simberg’s Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act (“CEI 
Anti-SLAPP Mem.”) at 4 (stating that this case "is about the First Amendment's application to controversies of 
science.")
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a convicted child molester who worked at the same institution that employs Dr. Mann.  And they 

made these statements knowing that Dr. Mann’s research has been reviewed repeatedly and 

replicated by other scientists, and that Dr. Mann has been repeatedly exonerated:  no fraud; no 

misconduct; no molestation; no corruption.  

Remarkably, Defendants choose not to inform this Court that one of the principal and 

most thorough inquiries in this regard, the 2010 investigation by the U.S. Environmental 

Protection Agency, was the result of a petition filed by Defendant CEI.  The CEI Defendants

now take the position that their defamatory statements of 2012 were simply requesting an 

“investigation” and or “raising questions about Penn State’s handling of investigations.”3  Yet, at 

the same time, they fail to disclose that their 2010 request to the EPA for such an “investigation” 

resulted in the determination that their fraud allegations were a “myth.”  Similarly, they do not 

inform the Court that they appealed that EPA decision to the United States Court of Appeals for 

the District of Columbia Circuit, which upheld the EPA’s exhaustive determination that no fraud 

had been committed and that there was no basis for any allegations of “falsification” or

“manipulation” of data. See Coalition for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 

124-125 (D.C. Cir. 2012).4 (As a legal matter, given CEI’s vigorous participation in the 

administrative and judicial proceeding involving these same allegations, they are collaterally 

estopped from asserting in this proceeding that Dr. Mann committed fraud or manipulated the 

data.)  Nor do Defendants inform this Court—or their readers for that matter—of the many other 

                                               
3 See CEI Anti-SLAPP Mem. at 51-53; NRO Mem. at 24.

4 In fact, in their framing of the issues for review by the D.C. Circuit, CEI asked the court to decide “[w]hether 
EPA’s Endangerment Finding violates the Clean Air Act and the Administrative Procedure Act, as well as the 
USCA Data Quality Act and applicable agency guidelines, because it arbitrarily relied on third-party research which 
it accepted uncritically despite mounting evidence that this research was based on incomplete, erroneous, and 
deliberately manipulated data. See Nonbinding Statement of Issues and Statement on Deferred Appendix of 
Competitive Enterprise Institute, et al., April 15, 2010, attached hereto as Exhibit 36.
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inquiries by various organizations within the United Kingdom and the United States that reached 

the same conclusion.5

Rather than defending the falsity of their words, because they cannot, Defendants attempt 

to hide behind the “opinion defense’’—the last bastion of the apprehended liar.  They now say 

that their words are “protected speech” because they are “pure opinion and hyperbole” and 

cannot be construed, by any reasonable reader, to be assertions of fact.6  Not so, and the U.S. 

Supreme Court has been clear on this opinion defense.  Whether the defamatory statement 

appears in a news story, a newspaper column, an editorial, or Defendants’ “blogs,” the opinion 

defense does not apply if the statement is capable of objective verification, i.e., if the statement 

can be proven true or false.  Milkovich v. Lorain Journal Co., 497 U.S. 1, 20-21 (1990).7  Here, 

this is an easy question.  Numerous academic institutions and government agencies have already 

successfully undertaken the task of attempting to verify precisely the same fraud allegations (and 

have rejected them).  And query: if Defendants (at least CEI) did not believe that the fraud 

allegations could be objectively verified, why did they call upon the EPA for that very 

                                               
5 See, e.g., United States Department of Commerce, Office of Inspector General, Detailed Results of Inquiry 
Responding to May 26, 2010, Request from Senator Inhofe, attached hereto as an enclosure to Exhibit 12; House of 
Commons Science and Technology Committee, “The disclosure of climate data from the Climatic Research Unit at 
the University of East Anglia,” (March 24, 2010), available at:
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmsctech/387/387i.pdf, attached hereto as Exhibit 7, 
(“House of Commons Report”).; Government Response to the House of Commons Science and Technology 
Committee 8th Report of Session 2009-10: The disclosure of climate data from the Climatic Research Unit at the 
University of East Anglia Presented to Parliament by the Secretary of State for Energy and Climate Change by
Command of Her Majesty (September 2010), available at: http://www.decc.gov.uk/assets/decc/consultations/570-
gov-response-commons-science-tech-8th.pdf, attached hereto as Exhibit 8, (“Government Response to House of 
Commons Report”)..   While the Defendants do address some of the inquiries into these issues, including those 
undertaken by Pennsylvania State University, the National Science Foundation, and the University of East Anglia, 
they obfuscate and misrepresent the findings of those panels, in an effort to suggest (erroneously) that those 
inquiries did not exonerate Dr. Mann of fraud or misconduct. See CEI Anti-SLAPP Mem. at 14-17; NRO Mem. at 8-
11.  All of the aforementioned inquiries are attached hereto as Exhibits 5 through 13.

6 See CEI Anti-SLAPP Mem. at 4.; NRO Mem. at 22. 

7 As discussed infra, p. 29, n. 59, the CEI Defendants cannot have it both ways.  They cannot hold themselves out as 
a scholarly think-tank that publishes “original scholarly studies” by “adjunct scholars” such as Defendants Simberg, 
while at the same time seek refuge behind the “opinion defense” when they make knowingly false statements of fact.
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investigation in 2010?  As Defendants well know, their fraud allegations, like all fraud 

allegations, are clearly capable of judicial resolution.  Fraud is an issue that this Court, like all 

courts, are routinely asked to resolve.

Defendants also make the lame assertion that they really did not intend to accuse Dr. 

Mann of fraud.  They now claim that they were just having some “hurly burly,” good ol’ boy, 

name-calling fun; and that, in any event, their readers (or at least their reasonable readers) did not 

construe their statements to be factual assertions of fraud.  These arguments are not only 

factually unsupported, they are flatly contradicted by the evidence.  Defendants’ own subsequent 

statements make it clear that they intended to—and did—accuse Dr. Mann of fraud.  In response 

to Dr. Mann’s request for a retraction, Defendant NRO published another article (adopted by 

CEI) in which they said that they did not mean to accuse Dr. Mann of fraud in the “criminal”

sense.8  We do not know exactly what that means, but whether they meant to accuse Dr. Mann of 

fraud in the “criminal sense,” or fraud in the “civil sense,” is meaningless in this case.  Both 

allegations are defamatory per se.  NRO then (in the statement adopted by CEI) went on to state 

that its real purpose in publishing this article was to call Dr. Mann’s research “bogus,” which is 

another distinction without a difference:  “bogus” being a synonym for fraud.9  

Certainly Defendants’ “reasonable” readers did not have any difficulty understanding that 

the statements at issue in this case constituted specific allegations of fraud against Dr. Mann.  

Last month, NRO wrote an article asking for donations to help defray their legal costs in this 

case  (a rather ironic request, given that NRO had previously challenged Dr. Mann to file this 

                                               
8 See Rich Lowry, “Get Lost: My response to Michael Mann,” nationalreviewonline.com (August 22, 2012), 
available at: http://www.nationalreview.com/articles/314680/get-lost-rich-lowry#. (“Get Lost: My Response to 
Michael Mann”), attached hereto as Exhibit 3.
9 See Dictionary.com, (listing “fraudulent” as a synonym for “bogus”), available at: 
http://dictionary.reference.com/browse/bogus?s=t.
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lawsuit).  A sampling of these responses, as well as the responses of CEI’s readers, demonstrate 

that Defendants’ readers clearly understood the specific nature of their fraud allegations against 

Dr. Mann.10  Similarly, commentators from the Columbia Journalism Review, the Union of 

Concerned Scientists, and Discovery Magazine’s blog were “aghast” at Defendants’ allegations

against Dr. Mann, describing them as “deplorable, if not unlawful,” “slimy,” “disgusting,” and 

“defamatory."11

Defendants’ secondary challenge to the Complaint is that it should be dismissed because 

it does not adequately plead the requisite degree of fault: actual malice.  Defendants say that in 

order to prevail on his defamation claim, Dr. Mann must establish that Defendants made their 

defamatory statements with knowledge that those statements were false or that they were made 

with a reckless disregard of their falsity.  See Thomas v. News World Communications, 681 

F.Supp. 55, 65 (D.D.C. 1988) (citing New York Times v. Sullivan, 376 U.S. 254, 280 (1964)).  

And they also say that all of Dr. Mann’s allegations of actual malice are too conclusory, citing 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) and the case-law that decision has spawned in 

defamation cases.  But in this regard, Defendants point only to some of the malice allegations in 

the specific causes of action of the Complaint; they conveniently ignore the underlying factual 

allegations leading to the claims of actual malice—and these are the specific factual allegations 

upon which the conclusions of malice are based.  Defendants say nothing about how the 

                                               
10 The readers’ responses are set forth on p. 54-55 of this brief, and all are included in Exhibit 35.
11 See Curtis Brainard, “‘I don’t bluff’: Michael Mann’s lawyer says National Review must retract and apologize,” 
Columbia Journalism Review (July 25, 2012), available at:
http://www.cjr.org/the_observatory/michael_mann_national_review_m.php?page=2, attached hereto as Exhibit 14, 
(Brainard article”); Phil Plait, “Deniers, disgust, and defamation,” Discover, (July 23, 2012), available at:
http://blogs.discovermagazine.com/badastronomy/2012/07/23/deniers-disgust-and-defamation/, attached hereto as 
Exhibit 15,  (“Discover article”); Michael Halpern, Union of Concerned Scientists, Ecowatch, (July 23, 2012), 
available at: http://ecowatch.org/2012/think-tank-climate-scientist/, attached hereto as Exhibit 16, (“Ecowatch
article”).
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Complaint sets forth, in painstaking detail, the series of investigations and subsequent 

exonerations of Dr. Mann that “found that there was no evidence of any fraud, data falsification, 

or statistical manipulation or misconduct.”  See Compl. ¶ 24.  They say nothing about the 

allegations that Defendants had read and were aware of the conclusions of these investigations.  

Id.  They say nothing about the paragraph of the Complaint which describes that, after the litany 

of these reports and the falsity of their statements were specifically brought to their attention in

pre-litigation correspondence, they failed to even attempt to deny the accuracy of the reports, or 

the falsity of their statements.12  See Compl. ¶¶ 31-33.  

For the purposes of Defendants’ Rule 12(b)(6) motion, the Court must accept as true that 

Defendants had read those reports (as is required at the motion to dismiss stage), and that those 

reports exonerated Dr. Mann of fraud or misconduct of any kind, and that they knew about them, 

and that they have never (even given the opportunity) attempted to dispute them, or to dispute 

the falsity of their words.  The bottom line is that the Complaint provides a formidable litany of 

the underlying facts known to and understood by Defendants.  There is simply no way that 

anyone could have read those reports without developing an understanding that Dr. Mann’s work 

was not a fraud.  The evidence, as specifically pled in the Complaint, demonstrates 

overwhelmingly that Defendants knew that there was no fraud, and, at the very least, proves that 

Defendants acted with a reckless disregard for the truth or a “deliberate effort to avoid the truth.”  

Harte-Hanks Communications v. Connaughton, 491 U.S. 657, 684-685 (1989); see also, Schatz 

v. Republican State Leadership Committee, 669 F.3d 50, 58 (1st Cir. 2012) (citations and internal 

quotations omitted)(“[r]ecklessness amounting to actual malice may be found . . .  where the 

                                               
12 See Letter from John B. Williams, Esq. to Jack Fowler (July 23, 2012) and Letter from John B. Williams, Esq. to 
Fred L. Smith, Jr. (August 21, 2012), attached hereto as Exhibit 17 (“Williams letter to Fowler”) and Exhibit 18 
(“Williams letter to Smith”).
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defendant deliberately ignores evidence that calls into question his published statements").  In 

and of itself, Defendants’ purposeful avoidance of the very studies that have exonerated Dr. 

Mann demonstrates that they have no defense to the actual malice claim. See Schatz, 669 F.3d at 

58 (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  

In any event, at this stage of the proceedings, Dr. Mann has certainly shown that his 

actual malice claim far exceeds his burden to show that it is “plausible” that Defendants acted 

with actual malice, which is all that is required at this stage of the proceedings and under Iqbal

and its progeny.  This is a case in which CEI specifically stated that its accusations against Dr. 

Mann were “inappropriate,” and then deleted them from their website.  They know they acted 

improperly, and they know they defamed Dr. Mann.  If this Complaint cannot withstand a 

motion to dismiss, no defamation complaint can.   

It should also be noted that this is not the type of lawsuit the Anti-SLAPP statute was 

intended to deter. As courts in the District of Columbia have made clear, the purpose of anti-

SLAPP suits is to prevent large corporations from commencing meritless litigation to stifle the 

participation of less well financed individuals in the litigation process.  See Blumenthal v. 

Drudge, No. Civ.A. 97-1968, 2001 WL 587860, at *3 (D.D.C. Feb. 13, 2001).  As a result, 

courts were given an early mandate to halt a baseless suit to ensure that innocent defendants 

would not be unnecessarily burdened by the discovery process.  But here, not one of those 

factors apply.  Unlike a traditional SLAPP suit, there is no economic bullying by Dr. Mann, who 

certainly is not a “large private interest[] [aiming] to deter common citizens from exercising their 

political or legal right[s].” Id. (citation omitted). To the contrary, Defendants in this case are a 

well-financed organization funded by large industries and private foundations and a nationally 

circulated news magazine, which (at least in the case of NRO) have already raised hundreds of 
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thousands of dollars as a result of their efforts to publicize this lawsuit, ostensibly to finance this 

litigation.13  Nor has this suit had any effect whatsoever in stifling debate on this issue, and 

Defendants, particularly NRO, continue to take great delight in deriding Dr. Mann at every turn.  

They have publicly boasted that they are going to “kick” Dr. Mann’s “legal heinie,” and recently 

took out a full page advertisement in Penn State’s student newspaper ridiculing Dr. Mann —

simply to continue their malicious play.  As for the anti-SLAPP objective of trying to avoid 

discovery, NRO and its co-defendant Mark Steyn wrote pre-litigation articles begging Dr. Mann 

to bring this lawsuit so they could obtain and publish his correspondence and research in the 

discovery process.14

We do not argue that the anti-SLAPP law is inapplicable in this circumstance.  But this 

new statute should be interpreted judiciously and in light of its intended purpose, as set forth in

Blumenthal. It certainly should not be given the overbearing interpretation suggested by 

Defendants.  The showing at this stage is not the high burden that Defendants urge on this Court, 

but rather is akin to the summary judgment standard. Defendants argue that the Anti-SLAPP 

statute places a “heavy” and “unique” burden on Dr. Mann, one that is “perhaps the strictest 

burden of any jurisdiction.”  CEI Anti-SLAPP Mem. at 34; NRO Mem. at 20.  But there is no 

support for this interpretation.  The District of Columbia statute was modeled after the California 

                                               
13 See CEI Staff, “Climate Scientist Sues CEI”, (October 26, 2012), available at: http://cei.org/news-
releases/climate-scientist-sues-cei, attached hereto as Exhibit 19, (“Climate Scientist Sues CEI”); See “About 
Michael Mann’s lawsuit vs. CEI and National Review”, available at: https://members.cei.org/mann, attached hereto 
as Exhibit 20, (“CEI: ‘About Michael Mann’s lawsuit’”); See Jack Fowler, We Need Your Help (December 10, 
2012), available at: http://www.nationalreview.com/articles/335221/we-need-your-help-jack-fowler, attached hereto 
as Exhibit 21, (“We Need Your Help”); See Jack Fowler, ‘Mann’ Up and Join Our Fight: The NR Legal-Defense 
Fund (December 18, 2012), available at:   http://www.nationalreview.com/corner/335960/mann-and-join-our-fight-
nr-legal-defense-fund-jack-fowler, attached hereto as Exhibit 22, (“Fowler: ‘Mann’ Up”). 

14 See Exhibit 3, Get Lost: My response to Michael Mann; Mark Steyn, “Stick it Where the Global Warming Don’t 
Shine,” steynonline.com (August 22, 2012), available at: http://www.steynonline.com/5118/stick-it-where-the-
global-warming-dont-shine, attached hereto as Exhibit 23, (“Steyn: ‘Stick it’”). 
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statute.  The only semantic difference is that the District of Columbia statute requires a showing 

of a likelihood to succeed on the merits, whereas the California statute requires a probability of 

success.  But there is no legal or dictionary difference between these two standards.  And there is 

nothing in the District of Columbia legislative history suggesting a standard different from the 

California standard, which simply incorporates the summary judgment standard.  As such, a fair 

interpretation of the statute makes clear that the Court should address the motion as one for 

summary judgment, as the California courts have done.  As set forth below, Dr. Mann’s 

Complaint easily clears this hurdle.  In the alternative, should the Court believe that Dr. Mann 

requires additional evidence to support his claim, the Anti-SLAPP statute specifically provides 

for targeted discovery prior to any determination on the motion.15  D.C. Code § 16-5502(c)(2).  

II. FACTUAL BACKGROUND

Dr. Mann is a research scientist and academic known for his work regarding the 

paleoclimate – the study of the earth’s past before instrument temperature records.  A graduate of 

the University of California, Berkeley and Yale University, Dr. Mann is currently a 

Distinguished Professor of Meteorology at the Pennsylvania State University (“Penn State”) and 

was previously a faculty member at the University of Virginia.  

Contrary to Defendants’ assertions, Dr. Mann did not thrust himself into the climate 

“wars,” nor was he the aggressor in any ensuing “battle.”  CEI Anti-SLAPP Mem. at 1-3; NRO 

Mem. at 4-7. Rather, Dr. Mann became the target of climate change skeptics as a result of 

research he published in the late 1990’s, research that was later disseminated by the United 

                                               
15 Targeted discovery is particularly warranted in a case where actual malice is at issue.  See, e.g., Christian 
Research Institute v. Alnor, 148 Cal.App.4th 71, 93, 55 Cal. Rptr. 3d , 619 (2007) (“If evidence from which actual 
malice may be proven is not readily available, the nonmoving party may, on noticed motion and for good cause, 
request discovery”).
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Nations Intergovernmental Panel on Climate Change (“IPCC”).  Equally distorted is Defendants’ 

characterization of this dispute as the product of Dr. Mann’s supposed belief that Defendants, 

along with others who disagree with him, should not be able “to voice their opinions in [the] 

public debate” regarding “man-made global warming.”  CEI Anti-SLAPP Mem. at 5; see also, 

NRO Mem. at 1 (arguing that Dr. Mann filed this lawsuit to “squelch public criticism of his 

ideas”).  By Defendants’ telling, this lawsuit is an effort by Dr. Mann to stifle debate and to 

muzzle those who deny that global warming exists.  These assertions are nothing more than a 

smokescreen designed to divert from the real issues in the case.  They are nonsense and they are 

deceptively drafted.  One example: the CEI Defendants assert in their brief that Dr. Mann was 

responsible for accusing a Member of Congress “of engaging in ‘inquisitions’ and using 

‘McCarthyist’ tactics in the climate change debate.”  CEI Anti-SLAPP Mem. at 55.  What the 

CEI Defendants fail to inform this Court is that those terms were introduced into this debate not 

by Dr. Mann, but by the National Academy of Sciences and the journal Nature.16 The vitriol that 

Dr. Mann and other climate scientists face in the United States is sadly unique, so much so that 

foreign scientists have expressed concern about the “intimidation and about the state of 

America’s climate debate,”17 and the American Association for the Advancement of Science has 

issued a statement deploring the “extent and nature of personal attacks on climate scientists.”18  

                                               
16 See 255 members of the National Academy of Sciences, “Climate change and the integrity of science,” Science, 
328, (May 7, 2010): 689-690, available at: http://www.guardian.co.uk/environment/2010/may/06/climate-science-
open-letter; “Science Subpoenaed,” Nature, 465, (May 12, 2010) 135-136, available at: 
http://www.nature.com/nature/journal/v465/n7295/full/465135b.html.    

17 See Katherine Bagley, “America Is Only Nation Where Climate Scientists Face Organized Harassment”, 
InsideClimate News, (September 10, 2012), available at: http://insideclimatenews.org/news/20120910/america-only-
nation-where-climate-scientists-face-organized-harassment.

18 Statement of the Board of Directors of the American Association for the Advancement of Science Regarding 
Personal Attacks on Climate Scientists, (June 28, 2011), available at:
http://www.aaas.org/news/releases/2011/media/0629board_statement.pdf.  The organization “vigorously oppose[d] 
attacks “that question [scientists] personal and professional integrity or threaten their safety based on displeasure 
with their scientific conclusions.”
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Dr. Mann did not bring this lawsuit because Defendants do not accept the fact that global 

warming exists, or because they are vocal, or because they have criticized and disagreed with his 

work.  After all, Defendants and their ilk have criticized and disagreed with him for years; 

moreover, Dr. Mann works in the field of science, where criticism and disagreement are the 

norm.  The reason for this lawsuit has nothing to do with “squelching” public debate, as 

Defendants allege. Dr. Mann brought this lawsuit because he was wrongfully accused of 

fraudulent conduct in his research and despicably compared to a child molester.  Even before this 

lawsuit was filed, CEI itself acknowledged that some of these accusations were “inappropriate,” 

and nowhere in over a hundred pages of briefing do any of Defendants assert that any of the 

challenged statements in this litigation were true.  Defendants’ accusations are indefensible, and 

Dr. Mann’s purpose in this lawsuit is to defend his reputation. 

A. The Hockey Stick Graph

While the defamation issue in this case does not hinge upon the history of climate science 

or the accuracy of Dr. Mann’s scientific conclusions, a summary of the controversies that led to 

this lawsuit is important to place Defendants’ accusations into context—and to belie any 

suggestion that any legitimate questions remain regarding Dr. Mann’s integrity.

1. MBH98 And MBH99

In 1998, Dr. Mann co-authored a peer-reviewed paper in Nature on the “paleoclimate” 

(i.e. the study of ancient climate). The study applied new statistical techniques in an attempt to 

reconstruct temperatures over past centuries from “proxy” indicators—natural archives that 

record past climatic conditions—which had been gathered and analyzed by other researchers in 
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prior peer-reviewed studies.19 These proxy indicators include the growth rings of ancient trees 

and corals, sediment cores from ocean and lake bottoms, ice cores from glaciers, and cave 

sedimentation cores. The 1998 Nature paper (hereinafter “MBH98”20) concluded that “Northern 

Hemisphere mean annual temperatures for three of the past eight years [1990-1998] are warmer 

than any other year since (at least) AD1400,” and that rising carbon dioxide concentrations is the 

primary “forcing” cause.

In 1999, Dr. Mann co-authored a second peer-reviewed paper in Geophysical Research 

Letters.21  MBH99 built upon MBH98 and concluded that the recent 20th century rise in global 

temperature is likely unprecedented in at least the past millennium, and correlates with a 

concomitant rise in atmospheric concentrations of carbon dioxide—primarily emitted by the 

combustion of fossil fuels.  Included in MBH99 was a graph depicting this 20th century rise in 

global temperature.  The graph came to be known as the “Hockey Stick,” due to its iconic 

shape—the “shaft” reflecting a long-term cooling trend from the so-called “Medieval Warm 

Period” (broadly speaking from 1050 AD to 1450 AD) through the “Little Ice Age” (broadly 

speaking from 1550 AD to 1900 AD), and the “blade” reflecting a dramatic upward temperature 

swing during the 20th century that culminates in anomalous late 20th century warmth.  

The key findings of MBH98 and MBH99—that Northern Hemispheric average 

temperatures for the most recent decades are probably the highest in at least 1000 years—

                                               
19 “Global-scale Temperature Patterns and Climate Forcing Over the Past Six Centuries” (“MBH98”), Nature, Vol. 
392 (6678), 779–787, (April 23, 1998), available at: http://www.geo.umass.edu/faculty/bradley/mann1998.pdf. 

20 MBH98 (and MBH99) were coauthored by Dr. Mann, Dr. Raymond Bradley of the University of Massachusetts, 
and Dr. Malcolm Hughes of the University of Arizona.  Accordingly, the papers are commonly referred to as 
“MBH98” and “MBH99.”

21 Michael E. Mann, Raymond S. Bradley, and Malcolm K. Hughes, “Northern hemisphere temperatures during the 
past millennium: Inferences, uncertainties and limitations,” (“MBH99”), Geophysical Research Letters, Vol. 26:6, 
759-762 (March 15, 1999), available at: http://www.geo.umass.edu/faculty/bradley/mann1999.pdf
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prompted a number of follow-up peer-reviewed studies. These studies not only replicated Dr. 

Mann’s work using the same data and methods, but independently validated and extended his 

conclusions using other techniques, and using newer and more extensive datasets.  Upwards of a 

dozen studies have been published in peer-reviewed journals replicating the findings of Dr. 

Mann and his research colleagues that recent hemispheric warmth is likely unprecedented as far 

back as the past millennium, using a variety of  independent statistical techniques and/or types of 

proxy data and scientific information.22  

Significantly, in 2005 the U.S. House of Representatives commissioned the National 

Research Council of the National Academies of Science—originally chartered by President 

Abraham Lincoln to “investigate, examine, experiment, and report upon any subject of 

science”23—to assess the state of scientific efforts to reconstruct surface temperatures for the 

Earth over approximately the last 2,000 years.  The authors of the report, which included 

                                               
22 See, e.g., Jones PD, Briffa KR, Barnett TP, Tett SFB (1998) “High-resolution palaeoclimatic records for the last 
millennium: Interpretation, integration and comparison with general circulation model control-run 
temperatures,”Holocene 8:455–47; Crowley TJ, Lowery TS (2000) “How warm was the Medieval Warm Period? A 
comment on ‘Man-made versus natural climate change’,” Ambio 39:51–54; Briffa, K.R., T.J. Osborn, F.H. 
Schweingruber, I.C. Harris, P.D. Jones, S.G. Shiyatov, and E.A. Vaganov (2001) “Low-frequency temperature 
variations from a northern tree ring density network,” Journal of Geophysical Research 106(D3):2929-2941; Esper, 
J., E.R. Cook, and F.H. Schweingruber. 2002a. “Low-frequency signals in long tree-ring chronologies for 
reconstructing past temperature variability,” Science 295:2250-2253; Moberg, A., D.M. Sonechkin, K. Holmgren, 
N.M. Datsenko, and W. Karlen. 2005b. “Highly variable Northern Hemisphere temperatures reconstructed from 
low- and high-resolution proxy data,” Nature 433:613-617;.Oerlemans, J. 2005b. “Global Glacier Length 
Temperature Reconstruction,” IGBP PAGES/World Data Center for Paleoclimatology. Data Contribution Series 
#2005-059. NOAA/NCDC Paleoclimatology Program, Boulder, CO.; Hegerl, G.C., T.J. Crowley, W.T. Hyde, and 
D.J. Frame (2006) “Climate sensitivity constrained by temperature reconstructions over the past seven centuries.” 
Nature 440:1029-1032; D’Arrigo RD, Wilson R, Jacoby G (2006) “On the long-term context for 20th century 
warming.” J Geophys Res 111: D03103; M. N. Juckes et al. (2007) “Millennial Temperature Reconstruction 
Intercomparison and Evaluation,” Climate of the Past, 3: 591–609; Mann, ME, Zhihua Z., Hughes, MK, Bradley,
RS, Miller, SK, Rutherford, S. and Fenbiao N. (2008) “Proxy-based reconstructions of hemispheric and global 
surface temperature variations over the past two millennia,”Proceedings of the National Academy of Sciences 105 
(36) 13252-13257; D. S. Kaufman et al. (2009) “Recent Warming Reverses Long-Term Arctic Cooling,” Science , 
325: 1236; F. C. Ljungqvist (2010) “A New Reconstruction of Temperature Variability in the Extra-tropical 
Northern Hemisphere During the Last Two Millennia,” Geografi ska Annaler, 92 A: 339–351.

23 The National Academies, encompassing the National Academy of Science, National Academy of Engineering, 
Institute of Medicine, and National Research Council “are the nation’s pre-eminent source of high-quality, objective 
advice on science, engineering and health matters.”  See
http://www.nationalacademies.org/about/whatwedo/index.html
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members of the National Academy and distinguished faculty of leading research universities and 

institutions with expertise in atmospheric science, climate, statistics and other relevant 

disciplines, concluded: 

The basic conclusion of Mann et al. (1998, 1999) . . . that the late 20th century 
warmth in the Northern Hemisphere was unprecedented during at least the last 
1,000 years . . . has subsequently been supported by an array of evidence …Based 
on the analyses presented in the original papers by Mann et al. and this newer 
supporting evidence, the committee finds it plausible that the Northern 
Hemisphere was warmer during the last few decades of the 20th century than 
during any comparable period over the preceding millennium.24

2. IPCC’s Third Assessment Report -- 2001

In 2001, the IPCC25 published its Third Assessment Report, which prominently featured 

Dr. Mann and his colleagues’ work from MBH98 and MBH99.  The Third Assessment Report 

included the Hockey Stick graph.  The report summarized Dr. Mann’s work and the paleoclimate 

reconstruction work of other scientists, and the report included a graph demonstrating that 

several different reconstructions, not just those of Dr. Mann, showed modern warming to be 

unprecedented over the past millennium.  The Third Assessment Report also concluded that 

carbon dioxide concentrations in the global atmosphere were at their highest levels in the past 

420,000 years, principally due to fossil fuel combustion.

3. Criticism Of The Hockey Stick Graph

After the publication of the IPCC report in 2001, controversy over the Hockey Stick 

began to develop.  Certain publications criticized the conclusions of Dr. Mann and his 

                                               
24 The National Academies, “Surface Temperature Reconstructions for the Last 2,000 Years: Report in Brief,” 
(2006) available at: http://dels.nas.edu/resources/static-assets/materials-based-on-reports/reports-in-
brief/Surface_Temps_final.pdf, attached hereto as Exhibit 24.

25 The IPCC is the leading international body for the assessment of climate change. It was established by the United 
Nations Environment Programme and the World Meteorological Organization in 1988 to provide the world with a 
clear scientific view on the current state of knowledge in climate change and its potential environmental and socio-
economic impacts. 
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colleagues, and those who opposed the concept of climate change (often backed by fossil fuel 

interests) began to use these publications in an attempt to discredit Dr. Mann and his colleagues.  

While each of these studies has been thoroughly debunked and discredited within the scientific 

community, they continue to be (ostensibly) relied upon in the attacks against Dr. Mann—

including by Defendants in their briefing in this case.  

For example, in 2003, mining consultant Stephen McIntyre and University of Guelph 

Economics Professor Ross McKitrick published a paper in Energy and Environment purporting

to demonstrate that the Hockey Stick Graph was an artifact of bad data.26 A later article by the 

same authors in the journal Geophysical Research Letters suggested that the “hockey stick” 

shape was an artifact of a faulty statistical approach.27  Subsequently, every peer-reviewed study 

that has examined McIntyre and McKitrick’s claims has found them to be inaccurate.28  

Nonetheless, Defendants continue to point to McIntyre and McKitrick’s work as evidence of 

“data errors” and faulty statistics underlying Dr. Mann’s work.  See CEI Anti-SLAPP Mem. at 9.  

But significantly, at no point have either McIntyre and McKitrick ever accused Dr. Mann of 

misconduct or fraud.

                                               
26 Stephen McIntyre and Ross McKitrick, “Corrections to the Mann et al. [1998] Proxy Database and Northern 
Hemisphere Average Temperature Series,” Energy and Environment, 14 (2003): 751–771, available at: 
http://www.multi-science.co.uk/mcintyre-mckitrick.pdf

27 Stephen McIntyre and Ross McKitrick, “Hockey Sticks, Principal Components, and Spurious Significance,” 
Geophysical Research Letters, 32 (2005), available at: http://climateaudit.files.wordpress.com/2009/12/mcintyre-
grl-2005.pdf

28 See, e.g., E.R. Wahl and C.M. Amman, “Robustness of the Mann, Bradley, Hughes Reconstruction of Surface 
Temperatures: Examinations of Criticisms Based on the Nature and Processing of Proxy Climate Evidence,” 
Climactic Change, 85 (2007); 33-69, available at: 
http://www.cgd.ucar.edu/ccr/ammann/millennium/refs/Wahl_ClimChange2007.pdf; E.R. Wahl and C.M. Amman, 
“The Importance of the Geophysical Context in Statistical Evaluations of Climate Reconstruction Procedure,” 
Climactic Change, 85 (2007); 71-88, available at: 
http://www.cgd.ucar.edu/ccr/ammann/millennium/refs/Ammann_ClimChange2007.pdf. 
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Similarly, in 2006, U.S. Congressmen Joe Barton and Ed Whitfield (both avowed climate 

change skeptics) requested Edward Wegman, a statistician from George Mason University, to 

investigate Dr. Mann’s research.  Dr. Wegman, like McIntyre and McKitrick, concluded that the 

statistical methodology underlying the Hockey Stick Graph was faulty.29 Subsequently, George 

Mason conducted a formal investigation into charges of plagiarism and misconduct related to the 

Wegman Report.30  While Dr. Wegman was not sanctioned for misconduct per se, he did receive 

a letter of reprimand due to plagiarism and his paper was retracted by its publisher, the journal 

Computational Statistics and Data Analysis.31  It was revealed that Dr. Wegman was provided 

with a significant amount of material for use in drafting its report from members of 

Representative Barton’s staff—further demonstrating that his report was neither impartial nor 

unbiased.32  And again, it should be noted that nowhere did Dr. Wegman, even in his discredited 

report, ever suggest that Dr. Mann or his colleagues had engaged in any misconduct.”33

B. Theft Of E-Mails From CRU

Unable to debunk Dr. Mann’s research based upon a legitimate review of his work or 

upon contrary peer reviewed science, Defendants and other climate change skeptics pounced 

                                               
29 As discussed in Section II(c) infra, the National Academy of Sciences, the National Science Foundation, the EPA, 
and others have all specifically considered and rejected any and all claims of “manipulation” or “adopting a 
particular statistical methodology to get a particular result.

30 See Dan Vergano, “University investigating prominent climate science critic,” USA Today, (Oct. 8, 2010),
available at; http://content.usatoday.com/communities/sciencefair/post/2010/10/wegman-plagiarism-investigation-
/1#.UOepghy2OhQ.

31 See Dan Vergano, “Climate study gets pulled after charges of plagiarism,” USA Today, (May 15, 2011), available 
at:
http://usatoday30.usatoday.com/weather/climate/globalwarming/2011-05-15-climate-study-plagiarism-
Wegman_n.htm.

32 See John R. Mashey, “Strange Scholarship in the Wegman Report (SSWR): A Façade for the Climate Anti-
Science PR Campaign”, available at: http://deepclimate.org/2010/09/26/strange-scholarship-wegmanreport/.

33 Edward J. Wegman, David W. Scott, Yasmin H. Said, Ad Hoc Committee Report on the ‘Hockey Stick’ Global 
Climate Reconstruction, Science and Public Policy Institute (2006) at 50, available at:
http://scienceandpublicpolicy.org/images/stories/papers/reprint/ad_hoc_report.pdf.
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upon the theft and publication of thousands of e-mails from the Climate Research Unit (“CRU”) 

at the University of East Anglia in the United Kingdom.  The CRU e-mails, some of which were 

exchanged between Dr. Mann and researchers at CRU, and as well as other climate change 

research institutions, were stolen via a “sophisticated and carefully orchestrated attack on the 

CRU’s data files, carried out remotely via the internet.”34  The e-mails were then posted 

anonymously on the internet just a few weeks before the United Nation’s Global Climate Change 

Conference in Copenhagen, Denmark in December 2009, which the Norfolk Constabulary 

concluded was “timed to undermine the conference and to hinder global agreement on measures 

to limit the extent of temperature increase.35  A few of the more than one thousand CRU e-mails 

stolen from the University of East Anglia had been “cherry-picked” by climate change skeptics

(as described by the EPA36), taken out of context, and misrepresented to falsely imply 

impropriety and academic fraud on the part of the scientists involved, including Dr. Mann.  The

skeptics claimed that the CRU e-mails proved that anthropogenic climate change was a hoax 

perpetrated by scientists from across the globe colluding with government officials to reap 

financial benefits. The CRU e-mails led to the controversy now derisively referred to as 

“Climategate.” 

                                               
34 See Norfolk Constabulary, “Police Close UEA Investigation”, (July 18, 2012) available at:
http://www.norfolk.police.uk/newsevents/newsstories/2012/july/ueadatabreachinvestigation.aspx .  The Major 
Investigation Team at the Norfolk Constabulary (the police force for Norfolk County, England, the home of the 
University of East Anglia) concluded that the perpetrators used “methods common in unlawful internet activity to 
obstruct inquiries” and that there was no evidence “that anyone working at or associated with the University of East 
Anglia was involved in the crime.”

35 Norfolk Constabulary, “Operation Cabin – Closure of Investigation Report” (July 2012); available at:
http://www.norfolk.police.uk/newsandevents/newsstories/2012/july/ueadatabreachinvestigation/idoc.ashx?docid=67
ace43a-ed09-4bbb-a214-b0948d2c2992&version=-1 .

36 U.S. Environmental Protection Agency, Myths vs. Facts: Denial of Petitions for Reconsideration of the 
Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the Clean Air Act, 
available at: http://www.epa.gov/climatechange/endangerment/myths-facts.html, attached hereto as Exhibit 25, 
(“EPA’s Myths vs. Facts”).
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The most quoted e-mail, and one highlighted by Defendants in their briefs, is a November 

16, 1999 message from Phil Jones, the director of CRU, to Dr. Mann, Raymond Bradley, and 

Malcolm Hughes (all climate researchers) in which Jones writes: "I've just completed Mike's 

[referring to Dr. Mann] Nature trick of adding in the real temps to each series for the last 

20 years (i.e., from 1981 onwards) and from 1961 for Keith's to hide the decline”.  Defendants, 

with no factual support, assert: (1) that the decline referenced by Professor Jones represents the 

“gulf between reconstructed temperature estimates (such as those made by Mann) and more 

recent instrumental temperature data;” (2) that the decline “undermines the case for recent global 

warming;” and (3) that “any attempt to hide [the decline] by use of a ‘trick “appear[s] (to say the 

least) suspicious.”  CEI Anti-SLAPP Mem. at 12-13; see also, NRO Mem. at 35 (arguing that 

Professor Jones’s e-mail raised “questions of possible misconduct”).  Defendants omit the 

alternative (and correct) interpretation of this e-mail, which is that scientists often use the term 

“trick” to refer to a common statistical method to deal with data sets.  This was a standard “trick” 

described openly in Nature and was hardly something that was secret or in any way nefarious.  

Further, the term “decline” does not refer to a decline in global temperatures, but rather a well-

documented, and certainly unhidden, divergence in tree ring density proxies after 1960.37 And 

there is simply no legitimate support for any different conclusion on these matters.  As 

Defendants further forget to inform the Court, Professor Jones’ e-mail was included in the 

material that was investigated and reviewed by each and every one of the academic and 

governmental entities that have considered the allegations of fraud and misconduct.  As 

                                               
37  This well-documented “divergence” problem refers to an enigmatic decline in tree ring response to warming 
temperatures after 1960.  This decline was discussed and addressed in various publications and was therefore not 
hidden, but rather simply not used to infer temperatures after 1960.  See K.R. Briffa, F.H. Schweingruber, P.D. 
Jones, T.J. Osborn, S.G. Shiyatov, and E.A. Vaganov, “Reduced Sensitivity of Recent Tree-Growth to Temperature 
at High Northern Latitudes,” Nature, 391 (1998): 678-682; R. D’Arrigo et al.., “On the ‘Divergence Problem’ in 
Northern Forests: A Review of the Tree-Ring Evidence and Possible Causes,” Global and Planetary Change, 60 
(2008): 289-305. 
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discussed below, every organization, including the D.C. Circuit Court of Appeals and the EPA in 

CEI’s litigation with the EPA, has dismissed the skeptics’ hysteria surrounding this and any 

other e-mail and found no evidence of nefarious conduct by Dr. Mann or his colleagues.  See, 

infra, at p. 20-30. 

C. Dr. Mann Is Exonerated

Following the publication of the CRU e-mails, and the subsequent baseless charge that

these e-mails showed that global warming was a hoax, a number of climate change skeptics, 

including CEI, called for official inquiries into whether any of the researchers had committed 

fraud, or had improperly manipulated any data.  Their calls were heeded—two universities and 

six governmental agencies independently investigated the allegations of fraud and misconduct.  

And every one of these investigations concluded that there was no basis to the allegations of 

fraudulent conduct, data manipulation, or the like.  Moreover, most, if not all, of these reports

constitutes a public record or report and will therefore be admissible.  Goldsberry v. United 

States, 598 A.2d 376, 378 (D.C. 1991); Fed.R.Evid. 803(8).

1. University Of East Anglia

In April 2010, the University of East Anglia convened an international Scientific 

Assessment Panel, in consultation with the Royal Society of London for Improving Natural 

Knowledge,38 and chaired by Professor Ron Oxburgh.  The Report of the International Panel 

assessed the integrity of the research published by the CRU and found "no evidence of any 

                                               
38 The Royal Society, chartered in 1662 by King Charles II, is the oldest learned society for science in existence 
today and is the national Academy of science in the UK.  Its fundamental purpose is to recognize, promote, and 
support excellence in science.  See http://royalsociety.org/about-us/.
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deliberate scientific malpractice in any of the work of the Climatic Research Unit".39  Three 

months later, the University of East Anglia published the Independent Climate Change Email 

Review report, prepared under the oversight of Sir Muir Russell.  The report examined whether 

manipulation or suppression of data occurred and concluded that "the scientists’ rigor and 

honesty are not in doubt."40

In their brief, the CEI Defendants suggest that the University of East Anglia’s

investigation actually found that the hockey stick graph was “misleading” because it did not 

identify that certain data was “truncated” and that other proxy and instrumental temperature data 

had been spliced together.  See CEI Anti-SLAPP Mem. at 16-17; NRO Mem. at 35.  This 

allegation is yet another example of Defendants’ attempts to obfuscate the evidence in this case.  

The “misleading” comment made in this report had absolutely nothing to do with Dr. Mann, or 

with any graph prepared by him.  Rather, the report’s comment was directed at an overly 

simplified and artistic depiction of the hockey stick that was reproduced on the frontispiece of 

the World Meteorological Organization’s Statement on the Status of the Global Climate in 

1999.41  Dr. Mann did not create this depiction, and the attempt to suggest that this report 

suggested an effort by Dr. Mann to mislead is disingenuous.  

2. The United Kingdom Parliament And The United Kingdom Department 
Of State

In March 2010, the United Kingdom’s House of Commons Science and Technology 

Committee published a report finding that the skeptics’ criticisms of the CRU were misplaced, 

                                               
39  Professor Ron Oxburgh FRS (Lord Oxburgh of Liverpool), et al., “Report of the International Panel set up by the 
University of East Anglia to examine the research of the Climatic Research Unit,” (April 12, 2010), available at: 
http://thehill.com/images/stories/blogs/crureport.pdf, attached hereto as Exhibit 5.

40 Sir Muir Russell, et al., “The Independent Climate Change E-mails Review,” (July 2010), available at:  
http://www.cce-review.org/pdf/FINAL%20REPORT.pdf, attached hereto as Exhibit 6. 

41 Id. at 59-60.
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and that its actions “were in line with common practice in the climate science community."  It 

also found that “there is no case to answer” with respect to accusations of dishonesty.42    On the 

allegation of attempting to corrupt the peer-review process, the committee stated: "The evidence 

that we have seen does not suggest that Professor Jones was trying to subvert the peer review 

process. Academics should not be criticised for making informal comments on academic 

papers".  The committee further found that:

[I]nsofar as we have been able to consider accusations of dishonesty—for 
example, Professor Jones’s alleged attempt to “hide the decline”—we consider 
that there is no case to answer. Within our limited inquiry and the evidence we 
took, the scientific reputation of Professor Jones and CRU remains intact. We 
have found no reason in this unfortunate episode to challenge the scientific 
consensus as expressed by Professor Beddington, that “global warming is 
happening [and] that it is induced by human activity.43

Further, in September 2010, in response to the House of Commons Science and 

Technology Committee report, the Secretary of State for Energy and Climate Change “agree[d] 

with and welcome[d], the overall assessment of the Science and Technology Committee” and, 

echoing the conclusions of the University of East Anglia, noted:

the rigour and honesty of the scientists are not in doubt; that there is no evidence 
of bias in data selection; that there is no evidence of subversion of peer review 
and that allegations of misusing the Intergovernmental Panel in Climate Change 
(IPCC) process cannot be upheld. 44

Accordingly, as far as expressly determined by the government of the United Kingdom, there is 

no truth to any allegation of data manipulation, misconduct or fraud.

3. Pennsylvania State University

In February, 2010, as a result of communications it received from alumni, politicians, and 

others, that accused Dr. Mann of “manipulating data, destroying records and colluding to hamper 

                                               
42 See Exhibit 7, House of Commons Science and Technology Committee report.
43 Id. at 46.

44 Exhibit 8, Government Response to House of Commons Report.
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the progress of scientific discourse,” Pennsylvania State University launched an inquiry into 

whether Dr. Mann had committed research misconduct.  Penn State subsequently released an 

Inquiry Report finding that "there exists no credible evidence that Dr. Mann had or has ever 

engaged in, or participated in, directly or indirectly, any actions with an intent to suppress or to 

falsify data."45  Moreover, given the severity of the charges, the inquiry committee decided to 

empanel an investigatory committee to further consider these allegations against Dr. Mann.  In 

June, 2010, after having reviewed “all available evidence,” the university published its Final 

Investigation Report, confirming that “there was no substance to the allegations against [Dr. 

Mann].”46

4. United States Environmental Protection Agency

In February 2010, Defendant CEI, along with nine other coordinated Petitions for 

Reconsideration filed by various states, corporations, industry groups, and “free market” think 

tanks, petitioned the EPA to reconsider its Endangerment and Cause or Contribute Findings for 

Greenhouse Gases under Section 202(a) of the Clean Air Act.  A central argument by the 

petitioners was their contention that Dr. Mann and other scientists had distorted, concealed, and 

manipulated certain temperature data, which fundamentally called into question EPA’s 

endangerment finding. In their petition, CEI stated that Dr. Mann’s proxy data which was 

included in IPCC’s assessment report “was artfully truncated” so as to give the “false impression 

that the tree ring data agree with reported late 20th Century surface temperature data, when in fact 

                                               
45

See RA-10 Inquiry Report: Concerning the Allegations of Research Misconduct Against Dr. Michael E. Mann, 
Department of Meteorology, College of Earth and Mineral Sciences, The Pennsylvania State University, (February 
3, 2010), available at: http://www.research.psu.edu/orp/documents/Findings_Mann_Inquiry.pdf, attached hereto as 
Exhibit 9.

46 See RA-10 Final Investigation Report Involving Dr. Michael E. Mann, (June 4, 2010), at 1, 19, available at: 
http://live.psu.edu/pdf/Final_Investigation_Report.pdf, attached hereto as Exhibit 10.

http://www.research.psu.edu/orp/documents/Findings_Mann_Inquiry.pdf
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they did not.”47  CEI went on to explicitly accuse Dr. Mann of “artful deceit” and “deliberate” 

“deception,” even attaching an exhibit to their petition titled “An Explanation of How Michael 

Mann Hid the Decline.”48 In response, the EPA thoroughly investigated each and every e-mail 

and found that there was no evidence of data manipulation or fraud.49  

After considering CEI’s petition, the United States Environmental Protection Agency 

concluded that:

As EPA’s review and analysis shows, the petitioners routinely take these private 
e-mail communications out of context and assert they are ‘‘smoking gun’’ 
evidence of wrongdoing and scientific manipulation of data. EPA’s careful 
examination of the e-mails and their context shows that the petitioners’ claims are 
exaggerated, are often contradicted by other evidence, and are not a material or 
reliable basis to question the validity and credibility of the body of science 
underlying the Administrator’s Endangerment Finding or the Administrator’s 
decision process articulated in the Findings themselves Petitioners’ assumptions 
and subjective assertions regarding what the e-mails purport to show about the 
state of climate change science are clearly inadequate pieces of evidence to 
challenge the voluminous and well documented body of science that is the 
technical foundation of the Administrator’s Endangerment Finding. 

Inquiries from the UK House of Commons, Science and Technology Committee, 
the University of East Anglia, Oxburgh Panel, the Pennsylvania State University, 
and the University of East Anglia, Russell Panel, all entirely independent from 
EPA, have examined the issues and many of the same allegations brought forward 
by the petitioners as a result of the disclosure of the private CRU e-mails. These 
inquiries are now complete. Their conclusions are in line with EPA’s review and 
analysis of these same CRU e-mails. The inquiries have found no evidence of 
scientific misconduct or intentional data manipulation on the part of the climate 
researchers associated with the CRU e-mails. 

**********

                                               
47 See Petition for Reconsideration of the International Nongovernmental Panel in Climate Change, the Science and 
Environmental Policy Project, and the Competitive Enterprise Institute, Endangerment and Cause  (February 12, 
2010), at 6, 7, available at: http://cei.org/sites/default/files/1-Joint%20Petition%20for%20Reconsideration,%202-12-
10.pdf, attached hereto as Exhibit 26, (“CEI Petition for Reconsideration”). 

48 See id. at 6, 7, and 12, and Exhibit 26, p. 12.

49 See EPA’s Response to the Petitions to Reconsider the Endangerment and Cause or Contribute Finding for 
Greenhouse Gases Under Section 202(a) of the Clean Air Act, Volume 1: Climate Science and Data Issues Raised 
by Petitioners, attached hereto as Exhibit 11(a).
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[P]etitioners have routinely misunderstood or mischaracterized the scientific 
issues, drawn faulty scientific conclusions, resorted to hyperbole, impugned the 
ethics of climate scientists in general, characterized actions as “falsification” and 
“manipulation” with no basis or support, and placed an inordinate reliance on 
blogs, news stories, and literature that is often neither peer reviewed nor 
accurately summarized in their petitions.  Petitioners often “cherry-pick” language 
that creates the suggestion or appearance of impropriety, without looking deeper 
into the issues or providing corroborating evidence that improper action actually 
occurred.50

Remarkably, and in what can only be characterized as a deliberate attempt to hide information 

from this Court, Defendants do not even bother to disclose the existence of the EPA inquiry, and 

in particular the fact that this inquiry was requested by CEI.  In any event, EPA categorically 

rejected the fraud allegations against Dr. Mann as a “myth”:

Myth: The University of East Anglia's Climatic Research Unit (CRU) emails 
prove that temperature data and trends were manipulated.  

Fact: Not true. Petitioners say that emails disclosed from CRU provide evidence 
of a conspiracy to manipulate data. The media coverage after the emails were 
released was based on email statements quoted out of context and on 
unsubstantiated theories of conspiracy. The CRU emails do not show either that 
the science is flawed or that the scientific process has been compromised. EPA 
carefully reviewed the CRU emails and found no indication of improper data 
manipulation or misrepresentation of results.

Myth: The jury is still out on climate change and CRU emails undermine the 
credibility of climate change science overall.  

Fact: Climate change is real and it is happening now. The U.S. Global Change 
Research Program, the National Academy of Sciences, and the Intergovernmental 
Panel on Climate Change (IPCC) have each independently concluded that 
warming of the climate system in recent decades is "unequivocal." This 
conclusion is not drawn from any one source of data but is based on multiple lines 
of evidence, including three worldwide temperature datasets showing nearly 
identical warming trends as well as numerous other independent indicators of 
global warming (e.g., rising sea levels, shrinking Arctic sea ice). Some people 
have "cherry-picked" a limited selection of CRU email statements to draw broad, 
unsubstantiated conclusions about the validity of all climate science.51

                                               
50 EPA’s Denial of the Petititons To Reconsider the Endangerment and Cause or Contribute Findings for 
Greenhouse Gases Under Section 202(a) of the Clean Air Act, Final Rule,  Fed. Reg. 75:156 (August 13, 2010) p. 
49556-49594, codified at 40 C.F.R. Chapter 1,  attached hereto as Exhibit 11.
51 Exhibit 25, EPA’s Myths vs. Facts
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Further, on June 2012, the United States Circuit Court of Appeals for the District of Columbia 

Circuit affirmed the EPA’s “Endangerment Finding” and the denial of ten petitions for 

reconsideration of that finding filed by, among others, CEI.  The court noted:

Petitioners maintain that EPA erred by denying all ten petitions for 
reconsideration of the Endangerment Finding. Those petitions asserted that 
internal e-mails and documents released from the University of East Anglia’s 
Climate Research Unit (CRU)—a contributor to one of the global temperature 
records and to the IPCC’s assessment report—undermined the scientific evidence 
supporting the Endangerment Finding by calling into question whether the IPCC 
scientists adhered to “best science practices.” EPA’s Denial of the Petitions To 
Reconsider the Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(a) of the Clean Air Act (“Reconsideration Denial”), 75 
Fed. Reg. 49,556, 49,556–57 (Aug. 13, 2010). 

***********

On August 13, 2010, EPA issued a denial of the petitions for reconsideration 
accompanied by a 360-page response to petitions (RTP). Id. at 49,556. It 
determined that the petitions did not provide substantial support for the argument 
that the Endangerment Finding should be revised. According to EPA, the 
petitioners’ claims based on the CRU documents were exaggerated, contradicted 
by other evidence, and not a material or reliable basis for questioning the 
credibility of the body of science at issue; two of the factual inaccuracies alleged 
in the petitions were in fact mistakes, but both were “tangential and minor” and 
did not change the key IPCC conclusions; and the new scientific studies raised by 
some petitions were either already considered by EPA, misinterpreted or 
misrepresented by petitioners, or put forth without acknowledging other new 
studies. Id. at 49,557–58. 

**********

State Petitioners have not provided substantial support for their argument that the 
Endangerment Finding should be revised.

Coalition for Responsible Regulation Inc., 684 F.3d at 124-125.  

Again, Defendants do not even bother to mention the EPA’s review in their brief, or the 

D.C. Circuit Opinion, determinations they had specifically requested.
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5. United States Department Of Commerce

In February 2011, after a request from Senator James Inhofe, the Inspector General of the 

Department of Commerce conducted an independent review of the e-mails stolen from CRU.52  

The review was precipitated by the testimony of Dr. Jane Lubchenco, Under Secretary of 

Commerce for Oceans and Atmosphere and NOAA Administrator, at a hearing before the House 

Select Committee on Global Warming.  Specifically, Dr. Lubchenco testified that: 

The [CRU] emails really do nothing to undermine the very strong 
scientific consensus and the independent scientific analyses of 
thousands of scientists around the world that tell us that the earth is 
warming and that the warming is largely a result of human 
activities.53

In the course of its inquiry, the department examined all of the CRU e-mails, including the 

November 16, 1999 e-mail referenced above in which Professor Jones used the words “trick” 

and “hide the decline.”54  The department found "no evidence” of inappropriate manipulation of

data.55

6. National Science Foundation

Most recently, all of these same allegations were reviewed, once again, by the Inspector 

General of the National Science Foundation (“NSF”).  The NSF is an independent federal agency 

established to, among other things,  “promote the progress of science,” and “advance the national 

health, prosperity, and welfare.”  See National Science Foundation Act of 1950, Pub. L. No. 81-

507, 81st Congress (1950).  The NSF is the only federal agency “dedicated to the support of 

                                               
52 See Letter from Todd J. Zinser to The Honorable James M. Inhofe (February 18, 2011), available at:
http://www.oig.doc.gov/Pages/Response-to-Sen.-James-Inhofe's-Request-to-OIG-to-Examine-Issues-Related-to-
Internet-Posting-of-Email-Exchanges-Taken-from-.aspx, attached hereto as Exhibit 12 (“Zinser Letter to Inhofe”).

53 Id. at 1.

54 Detailed Results of Inquiry Responding to May 26, 2010, Request from Senator Inhofe, at 2-3, attached hereto as 
Enclosure to Exhibit 12, Zinser Letter to Inhofe.

55 Id.at 11-12.
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fundamental research and education in all scientific and engineering disciplines”56, and is 

essentially the final arbiter of scientific research in the United States.  The NSF’s Inspector 

General is further tasked with investigating fraud and other violations of laws and regulations.  

See 45 C.F.R. §§ 689.1-689.10 (2011).

In 2011, the NSF, after having been notified by Penn State of its own investigation, and 

presumably sensitive to the hue and cry of certain skeptics regarding Penn State’s failure to 

interview experts critical of Dr. Mann’s research, decided to initiate another investigation into 

the allegations related to research misconduct.57  In so doing, NSF performed its own 

independent review of all of the allegations and all of the evidence, and concluded the following:  

As a part of our investigation, we again fully reviewed all the reports and 
documentation the University provided to us, as well as a substantial amount of 
publically available documentation concerning both the Subject's research and 
parallel research conducted by his collaborators and other scientists in that 
particular field of research. As noted above, no specific allegation or evidence of 
data fabrication or falsification was made to the University; rather, the University 
developed its allegation of data falsification based on a reading of publicly 
released emails, many of which contained language that reasonably caused 
individuals, not party to the communications, to suspect some impropriety on the 
part of the authors. As part of our investigation, we attempted to determine if data 
fabrication or falsification may have occurred and interviewed the subject, critics, 
and disciplinary experts in coming to our conclusions.

                                               
56 See “National Science Foundation History”, available at: http://www.nsf.gov/about/history/.

57 See National Science Foundation, Office of Inspector General, Office of Investigations, “Closeout Memorandum, 
Case No. A09120086,” available at: http://www.nsf.gov/oig/search/A09120086.pdf, attached hereto as Exhibit 13 
(“NSF Closeout Memorandum”). Defendants try to downplay the obvious significance of the National Science 
Foundation’s findings by claiming that NSF did not review all of the data and that NSF only considered  “whether 
Mann . . . had engaged in plagiarism, fabrication, or falsification.”  CEI Anti-SLAPP Mem. at 15. With respect to 
the first statement, they are simply wrong.  See NSF Closeout Memorandum  at 2-3.  With respect to the second 
statement, we do not really understand their point.  NSF concluded that “[t]here is no specific evidence that [Dr. 
Mann] falsified or fabricated any data and no evidence that his actions amount to research misconduct.” Id. at 3.  
Fabrication is further defined as “making up data or results and recording or reporting them”; “falsification’ is 
defined as “manipulating research materials, equipment, or processes, or changing or omitting data or results such 
that research is not accurately represented in the research record.”  45 C.F.R. § 689.1(b)-(c).  Accordingly, any 
suggestion that the NSF did not exonerate Dr. Mann of fraud is wholly without support.
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Although the Subject's data is still available and still the focus of significant 
critical examination, no direct evidence has been presented that indicates the 
Subject fabricated the raw data he used for his research or falsified his results. 
Much of the current debate focuses on the viability of the statistical procedures he 
employed, the statistics used to confirm the accuracy of the results, and the degree 
to which one specific set of data impacts the statistical results. These concerns 
are all appropriate for scientific debate and to assist the research community in 
directing future research efforts to improve understanding in this field of research. 
Such scientific debate is ongoing but does not, in itself, constitute evidence of 
research misconduct. Lacking any direct evidence of research misconduct, as 
defined under the NSF Research Misconduct Regulation, we are closing this 
investigation with no further action. 58

This NSF inquiry was intended to, and did, close the book on the question of whether Dr. 

Mann and his colleagues had engaged in data manipulation, research misconduct, or fraud.  

NSF’s exoneration of Dr. Mann was widely reported in the national press, and Defendants

acknowledge that they were aware of its conclusions.59  

D. Defendants’ Attacks On Dr. Mann

While this entire fraud matter was (or should have been) put to rest by in the inquiries 

described above, Defendants saw another opportunity to dredge up their tired and outdated 

attacks against Dr. Mann in the wake of the wholly unrelated publication of the results of an 

investigation at Penn State conducted by Louis Freeh (the former director of the Federal Bureau 

of Investigation) regarding the university’s handling of the Jerry Sandusky child abuse scandal.  

Mr. Sandusky had been convicted of molesting ten young boys.  The Freeh Report concluded 

that senior officials at Penn State had shown “a total and consistent disregard” for the welfare of 

the children, had worked together to conceal Mr. Sandusky’s assaults, and had done so out of 

                                               
58 NSF Closeout Memorandum at 3.

59 See, e.g., Douglas Fisher and The Daily Climate, Federal Investigators Clear Climate Scientist, Again (August 23, 
2011), Scientific American, available at: http://www.scientificamerican.com/article.cfm?id=federal-investigators-
clear-climate-scientist-michael-mann, attached hereto as Exhibit 27; Associated Press, National Science Foundation 
Investigation Clears Climate Change Researcher (August 24, 2011), FoxNews, available at:
http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-
researcher/#ixzz2H53yISXF, attached hereto as Exhibit 28.

http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-researcher/#ixzz2H53yISXF
http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-researcher/#ixzz2H53yISXF
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fear of bad publicity for the university. For the climate change skeptics, the Sandusky scandal 

presented a new avenue to castigate Dr. Mann and impugn his reputation and integrity.  Based 

upon the supposed link that a different investigative panel of the university had cleared Mr. 

Sandusky of misconduct, Defendants baldly assert that the university also must have worked to 

conceal improper and fraudulent conduct on the part of Dr. Mann. While this comparison strains 

credulity, this was Defendants’ new “news peg”.

On July 13, 2012, an article authored by Defendant Rand Simberg entitled “The Other 

Scandal In Unhappy Valley” appeared on OpenMarket.org, a publication of CEI.60  Purporting to 

comment upon Penn State’s handling of the Sandusky scandal, Mr. Simberg hearkened his 

readers back to “another cover up and whitewash” that occurred at the university. Mr. Simberg 

and CEI stated as follows:

perhaps it’s time that we revisit the Michael Mann affair, particularly given how 
much we’ve also learned about his and others’ hockey-stick deceptions since.  
Mann could be said to be the Jerry Sandusky of climate science, except for 
instead of molesting children, he has molested and tortured data in the service of 
politicized science that could have dire economic consequences for the nation and 
planet.61

                                               
60 Defendant CEI describes itself as “non-profit public policy organization dedicated to advancing the principles of 
limited government, free enterprise, and individual liberty” and touts itself as being “at the forefront of the political 
and scientific debate over global warming.”  CEI Anti-SLAPP Mem. at 10.  CEI has a history of demonizing and 
attempting to discredit scientists with whom it disagrees, particularly those scientists who have asserted a link 
between human conduct and the environment.  For example, CEI hosts the website RachelWasWrong.org, whose 
sole purpose is to cast aspersions on the late Rachel Carson, Presidential Medal of Freedom recipient, marine 
biologist and conservationist who authored the groundbreaking book Silent Spring, which documented the 
deleterious effects of DDT on the environment.  See http://www.RachelWasWrong.org.  Historically funded by 
fossil-fuel interests such as the Koch Brothers Industries and ExxonMobil, CEI has a track record of disseminating 
misinformation in attempting to convince the public that global warming is uncertain.   For example, in 2006 CEI 
launched an advertising campaign promoting carbon dioxide and arguing that global warming is not a concern. 
Citing Science magazine, CEI stated that carbon dioxide "is essential to life” and that the world’s glaciers  were 
"growing, not melting."   Science’s editors complained of this use of their research stating that the advertisement 
"misrepresents the conclusions of the two cited Science papers."  See FactCheck.org, “Scientist to CEI: You Used 
My Research to ‘Confuse and Mislead,” (May 26, 2006), available at: http://www.factcheck.org/misleading-
ads/scientist_to_cei_you_used_my_research.html 

61 Rand Simberg, “The Other Scandal in Unhappy Valley,” (July 23, 2012), available at: 
http://www.openmarket.org/2012/07/13/the-other-scandal-in-unhappy-valley/, attached hereto as Exhibit 1. The 
amended version is attached hereto as Exhibit 1(a).
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Mr. Simberg and CEI went on to state that after the leaking of the CRU e-mails, 

many of the luminaries of the “climate science” community were shown to have 
been behaving in a most unscientific manner.  Among them were Michael Mann, 
Professor of Meteorology at Penn State, whom the emails revealed had been 
engaging in data manipulation to keep the blade on his famous hockey-stick 
graph, which had become an icon for those determined to reduce human carbon 
emissions by any means necessary.

**********

Mann has become the posterboy of the corrupt and disgraced climate science echo 
chamber.  No university whitewash investigation will change that simple reality.

**********

We saw what the university administration was willing to do to cover up heinous 
crimes, and even let them continue, rather than expose them.  Should we suppose, 
in light of what we now know, they would do any less to hide academic and 
scientific misconduct, with so much at stake?

Id.

After this publication was released, the editors of Openmarket.org removed the sentence 

stating that “Mann could be said to be the Jerry Sandusky of climate science . . .,” stating that the 

sentence was “inappropriate.” See Exhibit 1(a).  

On July 15, 2012, an article entitled “Football and Hockey” appeared on National Review 

Online.62 The article, authored by Defendant Mark Steyn, commented on and extensively quoted 

from Mr. Simberg’s piece on Openmarket.org.  Mr. Steyn and NRO reproduced the following 

quote:

                                               
62 The National Review touts itself as an iconic and venerable conservative opinion leader.  See NRO Mem. at 11.  
While that may have been true at one time, in recent years the publication has appeared to change course.  So much 
so that Christopher T. Buckley, the son of the magazine’s founder, publicly disavowed and resigned from the 
magazine after receiving a “tsunami” of “hate mail” in the wake of his endorsement of Barack Obama for President, 
including an attack from an editor at the magazine deeming his support of Mr. Obama as “cretinous.”  Buckley was 
disappointed that his act of voicing a “reasoned argument for the opposition should result in acrimony and 
disavowal” and that he had been effectively “fatwahed . . . by the conservative movement.” See Christopher T. 
Buckley, Buckley Bows Out of National Review, The Daily Beast (October 14, 2008), available at 
http://www.thedailybeast.com/articles/2008/10/14/sorry-dad-i-was-fired.html, Exhibit 29.



31

I’m referring to another cover up and whitewash that occurred [at Penn State] two 
years ago, before we learned how rotten and corrupt the culture at the university 
was.  But now that we know how bad it was, perhaps it’s time that we revisit the 
Michael Mann affair, particularly given how much we’ve also learned about his 
and others’ hockey-stick deceptions since.  Mann could be said to be the Jerry 
Sandusky of climate science, except that instead of molesting children, he has 
molested and tortured data in the service of politicized science that could have 
dire economic consequences for the nation and planet.63

Perhaps realizing the outrageousness of Mr. Simberg’s comparison of Dr. Mann to a convicted 

child molester, Mr. Steyn conceded: “Not sure I’d have extended that metaphor all the way into 

the locker-room showers with quite the zeal Mr. Simberg does, but he has a point.” Id.  Mr. 

Steyn and NRO went on to state that “Michael Mann was the man behind the fraudulent climate-

change ‘hockey-stick’ graph, the very ringmaster of the tree-ring circus.” Id.

Mr. Steyn and NRO also reproduced verbatim the defamatory statements of Mr. Simberg 

and CEI, even after CEI’s acknowledgment that they were inappropriate, and continue to stand 

by them.  The full quote from Mr. Simberg and CEI remains visible on National Review Online.

After the publication of the above statements, Dr. Mann demanded retractions and 

apologies from both NRO and CEI.64  Dr. Mann advised NRO and CEI that their allegations of 

misconduct and data manipulation were false and were clearly made with the knowledge that 

they were false.  Dr. Mann further stated that it was well known that there have been numerous 

investigations into the issue of academic fraud in the wake of the disclosure of the CRU e-mails, 

and that every one of these investigations has concluded that there is no basis to these allegations 

and no evidence of any misconduct or data manipulation.  

                                               
63 Mark Steyn, “Football and Hockey,” (July 15, 2012), available at: 
http://www.nationalreview.com/corner/309442/football-and-hockey-mark-steyn#, attached hereto as Exhibit 2.

64 See Exhibit 17, Williams letter to Fowler, and Exhibit 18, Williams letter to Smith.
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On August 22, NRO published a response from its editor Rich Lowry65 on National 

Review Online entitled “Get Lost.”66 NRO refused to apologize for or retract “Football and 

Hockey,” but tellingly did not deny the falsity of the defamatory statements, nor their knowledge 

of their falsity.  Rather, Mr. Lowry’s defense was that:

[i]n common polemical usage, ‘fraudulent’ doesn’t mean honest-to-goodness 
criminal fraud.  It means intellectually bogus and wrong.  I consider Mann’s 
prospective lawsuit fraudulent.  Uh-oh.  I guess he now has another reason to sue 
us. Id. 

As noted above, whether criminal fraud or civil fraud, the accusations against Dr. Mann are both 

defamatory per se.  And semantics aside, the allegation that Dr. Mann’s research was 

“intellectually bogus” is yet another allegation of academic fraud.67  CEI then again republished 

Mr. Lowry’s comments by linking to and adopting Mr. Lowry’s response and noting that NRO 

“expertly summed up the matter in a response by the editor.”68  

Defendants did not stop there. Their words and actions since Dr. Mann’s demand for a 

retraction and the filing of this lawsuit evidence an undisguised glee at the prospect of further 

humiliating Dr. Mann and in battling him in the court of law. In an initial effort to use this 

controversy to drum up funds, Mr. Lowry told his readers that if Dr. Mann filed a lawsuit, he and 

NRO:

will be doing more than fighting a nuisance lawsuit; we will be embarking on a 
journalistic project of great interest to us and our readers . . . we may eventually 

                                               
65 Mr. Lowry is no stranger to offensive commentary, having been roundly criticized in 2002 for having entertained 
the idea of “nuking” Mecca in retalation for a terrorist attack on the United States.  See 
http://old.nationalreview.com/thecorner/2002_03_03_corner-archive.shtml. 

66 See Get Lost: My response to Michael Mann, Exhibit 3.

67 See Dictionary.com, (listing “fraudulent” as a synonym for “bogus”), available at: 
http://dictionary.reference.com/browse/bogus?s=t..

68 See Christine Hall, Penn State Climate Scientist Michael Mann Demands Apology From CEI (August 24, 2012), 
available at: http://cei.org/news-releases/penn-state-climate-scientist-michael-mann-demands-apology-cei, attached 
hereto as Exhibit 4.
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even want to hire a dedicated reporter to comb through the materials and regularly 
post stories on Mann.  My advice to poor Michael is to go away and bother 
someone else. If he doesn’t have the good sense to do that, we look forward to 
teaching him a thing or two about the law and about how free debate works in a 
free country.  He’s going to go to great trouble and expense to embark on a losing 
cause that will expose more of his methods and maneuverings to the world. In 
short, he risks making an ass of himself. But that hasn’t stopped him before.69

Mark Steyn, in cheering on his co-defendants’ call to arms, told his own readers that he would 

“bet Michael Mann had never heard of [him] when he blew his gasket, and [he would] wager his 

high-priced counsel never bothered doing two minutes of Googling. If they had, they'd have 

known that once they start this thing they'd better be prepared to go the distance.”70  Defendants’ 

continued derision of Dr. Mann reached its zenith when the NRO editors took out a full page 

advertisement in Penn State’s student newspaper mocking Dr. Mann for his statements regarding 

the 2007 Nobel Peace Prize awarded to the IPCC.71  Defendants’ taunts have only grown more 

intense in the wake of the filing of this lawsuit—threatening to “kick Professor Mann’s legal 

heinie,”72 and to “stick Dr. Mann’s hockey stick where the global warming don’t shine”73—

rather emphatically putting the lie to Defendants’ assertions that Dr. Mann’s lawsuit is a threat to 

their First Amendment rights.

                                               
69 Get Lost: My response to Michael Mann, Exhibit 3.

70 Exhibit 23, Steyn: “Stick it” 

71 See Exhibit 30.  Specifically, Defendants deride Dr. Mann for “falsely” claiming to be a Nobel Prize recipient.  
Dr. Mann contributed to the Intergovernmental Panel on Climate Change (“IPCC”).  The IPCC was subsequently 
awarded the Nobel Peace Prize for 2007.  After the receipt of that award the IPCC sent certificates to scientists who 
had contributing substantially to the report congratulating them for “contributing to the award of the Nobel Peace 
Prize for 2007 to the IPCC.” A number of those scientists, including Dr. Mann, understood from this commendation 
that it was appropriate to state that they either "shared" or were a "co-recipient" of the award.  

72 See Exhibit 20, CEI: About Michael Mann’s lawsuit; Exhibit 21, We Need Your Help; Exhibit 22, Fowler: “Mann 
Up.

73 Mark Steyn, “Nobel Laureate Steyn Takes on National Review, (December 11, 2012), available at: 
http://www.nationalreview.com/corner/335320/nobel-laureate-steyn-takes-national-review-mark-steyn#.
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III. ARGUMENT

A. Dr. Mann’s Lawsuit Should Not Be Dismissed Pursuant To The District Of 
Columbia’s Anti-SLAPP Statute

1. This Is Not The Type Of Lawsuit The Anti-SLAPP Statute Was Meant To 
Protect Against

In a transparent attempt to couch themselves as the defenders of the First Amendment, 

the CEI  Defendants boldly assert that this lawsuit “is precisely the kind of attempt to chill 

speech on issues of public concern that the D.C. Council intended to target when it passed the 

anti-SLAPP Act.”  CEI Anti-SLAPP Mem. at 30.  Defendants further argue that Dr. Mann, in 

filing this lawsuit, does not seek to redress a legally cognizable wrong, but rather simply to 

“muzzle opposing points of view.”  Id.  Casting themselves as the champions of free debate on 

matters of public concern, Defendants represent to this Court that they have brought their motion 

to combat the “evil” that SLAPP suits represent.  Defendants’ characterization of this lawsuit and 

its supposed similarity to a classic SLAPP suit could not be more off the mark.

Dr. Mann’s Complaint is specific, well-pled, and replete with actionable facts—all 

compiled before discovery has even begun. This case is therefore entirely distinguishable from 

the type of action the District of Columbia had in mind when it enacted the D.C. Anti-SLAPP 

Act. As the D.C. District Court has described them, “ “SLAPP suits are often brought for 

‘purely political purposes’ in order to obtain ‘an economic advantage over the defendant, not to 

vindicate a legally cognizable right of the plaintiff.’” Blumenthal, 2001 WL 587860, at *3.  

[O]ne of the common characteristics of a SLAPP suit is its lack of merit. But lack 
of merit is not of concern to the plaintiff because the plaintiff does not expect to 
succeed in the lawsuit, only to tie up the defendant’s resources for a sufficient 
length of time to accomplish plaintiff’s underlying objective. As long as the 
defendant is forced to devote its time, energy and financial resources to 
combating the lawsuit its ability to combat the plaintiff in the political arena is 
substantially diminished… Thus, while SLAPP suits “masquerade as ordinary 
lawsuits” the conceptual features which reveal them as SLAPPs are that they are 
generally meritless suits brought by large private interests to deter common 
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citizens from exercising their political or legal right or to punish them for doing 
so. Because winning is not a SLAPP plaintiff’s primary motivation, defendants’ 
traditional safeguards against meritless actions, (suits for malicious prosecution 
and abuse of process, requests for sanctions) are inadequate to counter SLAPPs.

Id. (alterations in original)(citation omitted)

The District of Columbia Council’s Committee Report regarding the Anti-SLAPP Act

supports this view of SLAPPs. In commenting on the reasoning underlying the adoption of the 

D.C. Anti-SLAPP Act, the Committee Report points to certain previous SLAPP suits in the 

District of Columbia.74 As its primary example, the Report focuses on “the efforts of two 

Capitol Hill advocates that opposed the efforts of a certain developer.” Committee Report at 3.

According to the Report, “[w]hen the developer was unable to obtain a building permit, the 

developer sued the activists and the community organization alleging they ‘conducted meetings, 

prepared petition drives, wrote letters and made calls and visits to government officials, 

organized protests, organized the preparation and distribution of … signs and gave statements 

and interviews to various media.” Id.  The Committee noted that “[s]uch activism … was met 

with years of litigation and, but for the ACLU’s assistance, would have resulted in outlandish 

legal costs to defend.” Id. The Committee concluded: “Though the actions of these participants 

should have been protected, they, and any others who wished to express opposition to the 

project, were met with intimidation.” Id. at 3-4.  

This view of SLAPP suits as described in the Committee Report is exactly in line with 

the justification offered by the court in Blumenthal—and completely different from the case Dr. 

Mann has brought. Much like this case, the Court in Blumenthal reasoned that the suit “[bore] 

little resemblance” to a SLAPP action and concluded that it could not “characterize the suit as 

                                               
74 See Council of the District of Columbia Committee on Public Safety and the Judiciary Committee Report, 
November 18, 2010, (“Committee Report”) at 3, attached hereto as Exhibit 31.
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meritless … or conclude at this stage that plaintiffs have not been injured in their reputations or 

that ‘winning is not [their] primary motivation’, so far as it appears, they have brought this suit to 

‘vindicate a legally cognizable right.’” Blumenthal, 2001 WL 587860, at *4 (second alteration in 

original). Unlike a traditional SLAPP suit, there is no economic bullying here, and Dr. Mann is 

certainly not a “large private interest[] [aiming] to deter common citizens from exercising their 

political or legal right[s].” Id. at *3. To the contrary, Dr. Mann is a lone individual who is 

meritoriously seeking legal recourse for damage to his reputation after Defendants published 

false and misleading statements of fact about him to a national audience. Nor do Defendants 

show any signs of having their First Amendment rights “muzzled,” as their persistent post-

litigation articles evidence.75  In fact, both NRO and CEI have used this lawsuit as an opportunity 

to line their coffers, ostensibly to cover legal costs.  As noted, NRO has issued pleas to its

readers asking them to “[p]lease help National Review in its fight to kick Professor Mann’s legal 

heinie,” noting that the publication will “do whatever [it has] to do to find . . . Professor Mann 

thoroughly defeated, as he so richly deserves to be,” and boasting of raising over $100,000 from 

900 readers in one week “to counter Michael Mann, the non-Nobel Peace Prize-winning Penn 

State warming warrior.”76

2. Relevant Legal Standards

In bringing a Special Motion to Dismiss under the D.C. Anti-SLAPP statute, the movant 

has the initial burden of making a “prima facie showing that the claim at issue arises from an act 

in furtherance of the right of advocacy on issues of public interest.”  D.C. Code § 16-5502(b).  

The statute further defines an “issue of public interest” to include an issue related to a “public 
                                               
75 Attached as Exhibit 34 is a sampling of Defendants’ statements regarding Dr. Mann subsequent to his demands 
for a retraction and apology.

76 See Exhibit 20, CEI: About Michael Mann’s lawsuit (soliciting donations based upon the filing of this lawsuit); 
Exhibit 21, We Need Your Help; Exhibit 22, Fowler: “Mann Up.
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figure”.  D.C. Code § 16-5501(3).  Dr. Mann does not dispute that the Anti-SLAPP statute

applies here, as the Complaint “arises from an act in furtherance of the right of advocacy on 

issues of public interest.”  Assuming Defendants have met their burden under the statute, the 

burden then shifts to Dr. Mann to establish that his “claim is likely to succeed on the merits.”  

See D.C. Code § 16-5502(b).  If Dr. Mann meets that burden – which he easily can –

Defendants’ motion “shall be denied.”  Id.  

D.C. Courts have yet to consider the standard by which to judge whether a plaintiff has 

shown its claims are “likely to succeed on the merits.”  A sound interpretation of the statute, 

adopted in California (and which served as the model for the D.C. statute) is that the showing at 

this stage is not the high burden that Defendants urge on this Court, but rather is akin to the 

summary judgment standard. After all, the Anti-SLAPP statute was passed to protect against 

discovery necessitated by lawsuits that were ultimately found to be meritless.  The purpose was 

to provide the court with an early look at the merits of the case, in order to spare the defendants 

the expense of discovery if the case was not well-founded.  The law simply changes the timing 

on which a motion for summary disposition can be heard—it does not change the substantive law 

in a defamation case.  As such, if it appears at this early stage that the case can survive a motion 

for summary judgment by raising a triable issue, the case may proceed.    

This view is squarely based on jurisprudence from the California courts, and as noted, the 

D.C. statute was modeled after the California statute.  See Farah v. Esquire Mag., Inc., 863 F. 

Supp. 2d 29, 36 (D.D.C. 2012) (“The D.C. Anti-SLAPP Act intentionally follows ‘the lead of 

other jurisdictions.’”) (citing Rep. of the D.C. Comm. on Public Safety and the Judiciary on Bill 

18-893 (Nov. 19, 2010) at 4). There is nothing in the D.C. legislative history suggesting a 

standard different from the California standard, which simply incorporates the summary 
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judgment standard.  Pursuant to California law, once a defendant has established that the anti-

SLAPP statute applies, in order to avoid dismissal the plaintiff must establish “that there is a 

probability that the plaintiff will prevail on the claim.”  Cal. CCP. § 425.16 (2013).  The sole 

difference between the California statute and the D.C. statute is that California uses the term 

“probability the plaintiff will succeed on the merits,” whereas D.C. uses the term “likely to 

succeed on the merits.”  This is a distinction without a difference.  The dictionary defines 

“probability” as “likelihood”.77  And it also defines “likelihood” as “probability.”  Accordingly, 

the standard is the same and this Court can easily look to California law in order to establish Dr. 

Mann’s burden.

Under California law, “[t]o demonstrate a probability of prevailing on the merits” the 

plaintiff must show that the “evidence is sufficient to support a judgment in the plaintiff’s favor 

as a matter of law, as on a motion for summary judgment.”  Hall v. Time Warner, Inc., 153

Cal.App.4th 1337, 1346, 63 Cal. Rptr. 3d 798, 804-805 (2007) (internal citations and quotations 

omitted); see also, Taus v. Loftus., 40 Cal. 4th 683, 714, 54 Cal. Rptr. 3d 775, 799 (2007) (“past 

cases interpreting [the anti-SLAPP statute] establish that the Legislature did not intend that a 

court, in ruling on a motion to strike under this statute, would weigh conflicting evidence to 

determine whether it is more probable than not that plaintiff will prevail on the claim, but rather 

intended to establish a summary-judgment-like procedure available at an early stage of litigation 

that poses a potential chilling effect on speech-related activities”).  In fact, California courts, in 

describing California’s anti-SLAPP act’s probability standard have, deemed it a determination of 

whether the plaintiff can establish a “likelihood of success on the merits”—words identical to the 

                                               
77 See “likelihood” Merriam Webster.com 2013 (defining likelihood as “probability”).  (January 9, 2013), available 
at: http://www.merriam-webster.com/dictionary/likelihood; “probability” Merriam Webster.com 2013 (listing 
“likelihood” as a synonym for probability).  (January 9, 2013), available at: http://www.merriam-
webster.com/dictionary/probability.
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wording in the D.C. statute. Mann v. Quality Old Time Service., Inc., 120 Cal.App.4th 90, 105, 

15 Cal. Rptr. 3d 215, 222 (2004); see also Aber v. Comstock, Case No. A134701, 2012 WL 

6621695, at *11 (Cal.App. 1 Dist. Dec. 18, 2012) (noting that plaintiff had to “show a likelihood 

of success on his claims” in responding to a SLAPP motion); Chodos v. Cole, 210 Cal. App.4th 

692, 706, 148 Cal.Rptr.3d 451, 461 (2012) (describing the second prong of California’s anti-

SLAPP statute as “likelihood of success on the merits”); Wong v. Jing, 189 Cal.App.4th 1354, 

1368, 117 Cal. Rptr. 3d 747, 760 (2010) (describing plaintiff’s burden under California’s anti-

SLAPP statute as a requirement “[t]o show a likelihood of success”).  

Nonetheless, Defendants argue that Dr. Mann’s burden is “daunting,” “unique among 

Anti-SLAPP statutes,” and “heavier” than other anti-SLAPP jurisdictions.  See CEI Anti-SLAPP 

Mem. at 34-35; NRO Mem. at 20.  In support of their argument and in a pointed effort to avoid 

the summary judgment standard that has been established in other anti-SLAPP jurisdictions, 

Defendants point to one dictionary definition of the term “likely” for the proposition that this 

term connotes a higher burden than “probability.”  See, e.g. NRO Mem. at 20. This standard 

finds no support in the law, and is clearly at odds with the law set forth in other jurisdictions 

which have enacted Anti-SLAPP statutes.  This overly stringent standard—on a motion to 

dismiss, would unduly restrict any plaintiff’s right to assert a defamation case involving a matter 

of public interest. 

3. Dr. Mann Is Likely To Prevail On The Merits Of His Defamation Claims

To succeed on his defamation claims, Dr. Mann must demonstrate that:  (1) Defendants 

made false and defamatory statements about Dr. Mann; (2) Defendants published those 

statements without privilege to at least one third party; (3) Defendants’ possess the requisite fault 

in publishing those statements; and (4) either the statements were actionable as a matter of law
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(i.e., were defamatory per se, which is the case here), or that their publication caused Dr. Mann 

special damages.  See Williams v. District of Columbia, 9 A.3d 484, 91 (D.C. 2010); Beeton v. 

District of Columbia, 779 A.2d 918, 923 (D.C. 2001).  There is no dispute that a statement that 

tends to injure the plaintiff in his profession by indicating that he lacks knowledge, skill, honesty, 

character, and integrity constitutes defamation per se, and is actionable as a matter of law.  See 

Ingber v. Ross, 479 A.2d 1256, 1268 (D.C. 1984) (“Defendants’ statements were slander per se

because they imputed to Plaintiff “a lack of knowledge and skill in dentistry and a lack of 

honesty, character and integrity which tended to injure [plaintiff’s] reputation in the community 

and were calculated to cause harm to [plaintiff’s] reputation”) (citations omitted).  Defendants do 

not even contest the fact that their statements are defamatory per se.  

Assuming that Dr. Mann is a public figure, then to prevail on his defamation claim, he 

must also establish that Defendants made the defamatory statements with actual malice – i.e.

with knowledge that they were false or with reckless disregard as to their truth.  See Thomas, 681 

F.Supp. at 65 (citing New York Times v. Sullivan, 376 U.S. at 280).  Actual malice is established 

if it is shown that “the defendant in fact entertained serious doubts” as to the truth of the 

publication or acted “with a high degree of awareness of . . . . its probable falsity.”  See Oao Alfa 

Bank v. Center for Public Integrity, 387 F.Supp.2d 20 (D.D.C. 2005) (citing St. Amant v. 

Thompson, 390 U.S. 727, 731)).

In making an early assessment of Dr. Mann’s likelihood of prevailing on the merits, there 

is only one possible conclusion that this Court can reach:  Dr. Mann will prevail, as the 
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statements at issue are false and defamatory per se and Defendants made those statements with 

knowledge of their falsity or reckless disregard for their truth.78

Dr. Mann has brought suit for defamation per se based on the following four individual 

statements:

 Defendant Simberg’s statement, published by CEI on Openmarket.org, that Dr. Mann 
had engaged in “data manipulation,” “academic and scientific misconduct,” and was 
“the posterboy of the corrupt and disgraced climate science echo chamber.”  Compl. ¶
48.

 Defendant Steyn’s statement, published by NRO on National Review Online, that Dr. 
Mann “was the man behind the fraudulent climate-change ‘hockey-stick’ graph, the 
very ringmaster of the tree-ring circus.”  Compl. ¶ 60.

 Mr. Lowry’s statement, published by NRO on National Review Online, calling Dr. 
Mann’s research “intellectually bogus.”  Compl. ¶ 72.

 Defendant CEI’s press release, adopting and republishing the above statement by Mr. 
Lowry calling Dr. Mann’s research “intellectually bogus.”

                                               
78 Dr. Mann believes that Defendants will concede that their statements were false (especially in light of the fact that 
they have not argued to the contrary in their briefs).  However, to the extent that they change their position, CEI will 
be collaterally estopped from asserting that its statements are true based upon its participation in the EPA 
proceedings and the subsequent appeal to the District of Columbia Circuit.  CEI took advantage of a full and fair 
opportunity to make its arguments that the so-called “climategate” e-mails evidenced data manipulation.  Having 
failed to persuade either the EPA or the D.C. Circuit of their position, CEI is now estopped from arguing that its
statements about Dr. Mann are true. “Under the judicially-developed doctrine of collateral estoppel, once a court 
has decided an issue of fact or law necessary to its judgment, that decision is conclusive in a subsequent suit based 
on a different cause of action involving a party to the prior litigation.” United States v. Mendoza, 464 U.S. 
154,(1984) (citing Montana v. United States, 440 U.S. 147,(1979)) (noting that the Court has broadened the scope of 
the collateral estoppel doctrine by abandoning the mutuality of parties requirement and allowing for “offensive” use 
of collateral estoppel—that is, the use of the doctrine by a plaintiff seeking to foreclose a defendant from relitigating 
an issue the defendant previously lost against another plaintiff). “Collateral estoppel, like the related doctrine of res
judicata, serves to ‘relieve parties of the cost and vexation of multiple lawsuits, conserve judicial resources, and, by 
preventing inconsistent decisions, encourage reliance on adjudication.’ ” Id. (quoting Allen v. McCurry, 449 U.S. 90, 
94, 101 S.Ct. 411, 66 L.Ed.2d 308 (1980)). Collateral estoppel may be applied when (1) the issue [was] actually 
litigated and (2) determined by a valid, final judgment on the merits; (3) after a full and fair opportunity for litigation 
by the parties or their privies; (4) under circumstances where the determination was essential to the judgment, and 
not merely dictum. Davis v. Davis, 663 A.2d 499, 501 (D.C. 1995) (quoting Washington Med. Ctr. v. Holle, 573 
A.2d 1269, 1283 (D.C. 1990)).  Further, collateral estoppel applies to the result of an administrative proceeding.
Franco v. District of Columbia, 3 A.3d 300, 303-04 (D.C. 2010) (citations omitted).   Here, all of the necessary 
elements for collateral estoppel are present based upon CEI’s litigation with the EPA, a proceeding in which CEI 
had a full and fair opportunity to argue its central contention that the so-called “climategate” e-mails demonstrated 
fraudulent activity and data manipulation.  Having failed in that litigation, principles of collateral estoppel preclude 
CEI from re-litigating the truth of its defamatory statements.  
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Each of these allegations accuses Dr. Mann of fraud and dishonesty and each is false.  

Again, Defendants make no claim that the statements at issue are not false.  Nor could they.  

Rather, they hang their hats on the arguments that “much of the speech identified in the 

Complaint . . . is plainly hyperbolic opinion commentary” and that Dr. Mann has failed to plead 

actual malice with sufficient specificity.  

a. Defendants’ Statements About Dr. Mann Are Not Constitutionally 
Protected Opinion

As a threshold matter, the Supreme Court has eschewed any “artificial dichotomy between 

‘opinion’ and fact.” Milkovich, 497 U.S. at 19. Thus, “the Supreme Court’s decision in Milkovich

made clear that the First Amendment gives no protection to an assertion sufficiently factual to be 

susceptible of being proved true or false.” Jankovic v. International Crisis Group, 593 F.3d 22, 27 

(D.C. Cir. 2010) (citations omitted); see also Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) 

(“[T]here is no constitutional value in false statements of fact.”). As the D.C. Circuit further 

explained in Jankovic, “there is no wholesale exemption from liability in defamation for statements 

of ‘opinion.’ Instead, statements of opinion can be actionable if they imply a provably false fact, or 

rely upon stated facts that are provably false.” Moldea v. New York Times Co., 22 F.3d 310, 313

(D.C. 1994) (“Moldea II”). The key inquiry is whether a statement is capable of verification. 

Weyrich v. The New Republic, Inc., 235 F.3d 617, 624 (D.C. Cir. 2001). “In other words, even 

with a per se opinion, the question is whether the person has made an assertion that can reasonably 

be understood as implying provable facts.” White v. Fraternal Order of Police, 909 F.2d 512, 522 

(D.C. Cir. 1990).  Accordingly, Defendants cannot defeat Dr. Mann’s claims with their asserted 

opinion defense, absent a showing that “it is clear [they] are expressing a subjective view, an 

interpretation, a theory, conjecture, surmise, or hyperbole, rather than claiming to being in 

possession of objectively verifiable facts.”  Washington v. Smith, 893 F. Supp. 60, 62 (D.D.C. 
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1995), aff’d, 80 F.3d 555 (D.C. Cir. 1996) (citations omitted); see also, Partington v. Bugliosi, 

56 F.3d 1147, 1155 (9th Cir. 1995) (All authors, even those of generally subjective pieces like 

book reviews, “must attempt to avoid creating the impression that they are asserting objective 

facts rather than merely stating subjective opinions”). Here, the statements at issue contain 

verifiably false statements of fact.  

(1) Defendants Statements Are Verifiable

The statement that Dr. Mann "has molested and tortured data in the service of politicized 

science that could have dire economic consequences for the nation and the planet" is plainly 

factual and verifiable. It does not, as Defendants’ contend, merely repeat a supposed 

“longstanding criticism” that Dr. Mann’s work is “based on flawed assumptions and statistical 

methods.”  Similarly, the statement that Dr. Mann “had been engaging in data manipulation” can 

be proven false.  It does not, as Defendants’ contend, merely argue that Dr. Mann “adopted a 

particular statistical methodology that led to a particular result.”  Thus, objective evidence could 

be assessed to determine whether Dr. Mann deliberately altered his data in order to fit his 

political agenda, by among other things, ignoring data that does not lead to a preordained result

and/or manufacturing data out of whole cloth.  

Equally verifiable is the statement that Dr. Mann has become the posterboy of the corrupt 

and disgraced climate science.  The statement explicitly accuses Dr. Mann of corruption.  “[T]o 

falsely state that [plaintiff] is incompetent and corrupt . . . is to hold him up to disgrace and 

contempt . . . [and is] defamatory.”  Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369, 

379, 366 N.E.2d 1299, 1305 (N.Y. 1977) (finding that defendants’ statements that a judge was 

“corrupt” would lead the “ordinary and average reader” to “understand the use of these words . . . 

as meaning that plaintiff had committed illegal and unethical actions” and that such statements 
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are not constitutionally protected as opinion).  It does not simply “reflect the low esteem in 

which skeptics hold Mann and his work.”  CEI Anti-SLAPP Mot. at 43.  

Similarly verifiable are the allegations that Dr. Mann engaged in academic and scientific 

misconduct and fraud and that his research is intellectually bogus.79 Fraud has five essential 

elements: “(1) a false representation (2) in reference to material fact, (3) made with knowledge of 

its falsity, (4) with the intent to deceive, and (5) action is taken in reliance upon the 

representation.”  Bennett v. Kiggins, 377 A.2d 57, 59 (D.C. 1977).  Whether Dr. Mann engaged 

in fraud is verifiable, and is a matter that this Court and others routinely address and regarding 

which factual findings are made every day.  Defendants know this.  They know that six separate 

entities have considered and made objective findings as to whether Dr. Mann and his colleagues 

engaged in misconduct or fraud.  CEI called for an investigation into Dr. Mann’s conduct in 

November 201080, and has gone so far to request and receive an investigation by the EPA.81   

Nonetheless, the CEI Defendants have the temerity to represent to this Court that their call for an 

investigation “was to no avail” (CEI Anti-SLAPP Mem. at 18), a bold assertion to make in light 

of the investigations by the EPA and the NSF.  In and of itself, this conduct shows that 

Defendants know that their fraud allegations are objectively verifiable (and false).

                                               
79 Defendants’ semantic parsing aside, bogus is a synonym for fraud and therefore this allegation is verifiable in 
much the same way as the explicit fraud allegations.  See Dictionary.com, (listing “fraudulent” as a synonym for 
“bogus”), available at: http://dictionary.reference.com/browse/bogus?s=t.

80 See Christine Hall, “Climategate Scandal One Year Later, May Questions Remain,” (November 18, 2010), 
available at: http://cei.org/news-releases/climategate-scandal-one-year-later-many-questions-remain, attached hereto 
as Exhibit 32.  In that release, Myron Ebell, the Director of CEI’s Center on Energy and Environment Policy, called 
for a “thorough audit” of “the data and methodologies underlying the major scientific claims underlying global 
warming alarmism.”  

81 CEI has also championed the Virginia Attorney General Ken Cuccinelli’s efforts to obtain Dr. Mann’s e-mail 
correspondence defending those efforts as “simply . . . following the letter of a statute authorizing investigation of 
possible fraud.”  See Christopher C. Horner, Cuccinelli is Following the Law; Mann Up, UVa (May 23, 2010), 
available at: http://cei.org/op-eds-and-articles/cuccinelli-following-law-mann-uva, attached hereto as Exhibit 33.
Certainly if Mr. Cuccinelli, can investigate Dr. Mann for fraud, this Court can verify allegations of fraud.     

http://cei.org/op-eds-and-articles/cuccinelli-following-law-mann-uva
http://cei.org/news-releases/climategate-scandal-one-year-later-many-questions-remain
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Defendants’ accusations of fraud in this case are strikingly similar to the accusations 

deemed factual (and therefore not constitutionally protected) by the Supreme Court in Milkovich.  

In that case, the defendant accused the plaintiff of lying during a hearing before the Ohio High 

School Athletic Association. Milkovich, 110 S. Ct. at 2697. The Court noted that “[t]he 

dispositive question” was “whether a reasonable fact finder could conclude that the statements in 

[defendant’s] column imply an assertion that [plaintiff] perjured himself in a judicial 

proceeding.”  Id. at 2707.82  The Court concluded “a determination whether [plaintiff] lied in this 

instance can be made on a core of objective evidence.”  Id.  Likewise, a determination of whether 

Dr. Mann committed fraud in relation to his development of the hockey-stick graph can be made 

on a core of objective evidence.  This Court, like any other fact finder litigating a case involving 

criminal or civil fraud, can hear and consider evidence as to whether Dr. Mann made any 

knowing and material misrepresentations in his research with the intent to deceive.  

As to the allegations of “misconduct,” Defendants cannot argue their way around this 

statement by claiming that it merely expresses an opinion about Penn State and not Dr. Mann.  

While the statement may include a criticism of Penn State, it clearly states that Dr. Mann, and 

not Penn State, is guilty of academic and scientific misconduct.  There can be no question that 

objective evidence could be assessed to show whether Dr. Mann engaged in academic and 

scientific misconduct.  In fact, this is the very same factual inquiry that the EPA, the NSF, the 

Commerce Department, the United Kingdom government, and Penn State engaged in when those 

entities independently investigated whether Dr. Mann had engaged in “research misconduct.”83  

                                               
82 Perjury, like fraud, has readily identifiable elements: (1) an oath; (2) before a competent person or tribunal; (3) a 
false statement; (4) of material fact; and (5) knowledge of falsity.  See In re White, 11 A.3d 1226, 1273 (2011) 
(citations omitted).   

83 See Exhibits 5 through 13.
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Specifically, Penn State, after receiving numerous communications “accusing [Dr. Mann] 

of having engaged in acts . . . that included manipulating data, destroying records and colluding 

to hamper the progress of scientific discourse around the issue of anthropogenic global 

warming”, reviewed “all available evidence”84 and “determined that there was no substance to 

the allegations against [Dr. Mann].”85 Similarly, the National Science Foundation noted that 

“[t]o recommend a finding of research misconduct, the preponderance of the evidence must show 

that with culpable intent [Dr. Mann] committed an act that meets the definition of research 

misconduct” and concluded that “no direct evidence has been presented that indicates [Dr. 

Mann] fabricated the raw data he used for his research or falsified his result.”86 These 

investigations clearly belie Defendants’ specious argument that their accusations of “data 

manipulation,” and “academic and scientific misconduct” are not “objectively capable of proof 

or disproof.”  CEI Anti-SLAPP Mem. at 46.  

(2) The Context Of Defendants’ Statements Does Not Render 
Them Non-Actionable Opinion

Perhaps realizing the verifiability of their statements, Defendants focus predominantly on 

the “context” of their statements and spend less than half a page of their brief arguing that their 

defamatory statements are “not objectively capable of proof or disproof.”  CEI Anti-SLAPP

Mem. at 37-46.  While it is true that Milkovich did not abandon the principle of looking to the

context in which the speech appears, Moldea II, 22 F.3d at 314, “an article’s political ‘context’ 

does not indiscriminately immunize every statement contained therein.”  Weyrich, 235 F.3d at

626.  Further, Milkovich specifically eschewed the multifactor tests that several lower courts had 

                                               
84 Penn State’s review included interviewing seven witnesses, including Dr. Mann, and reviewing scores of 
documents and e-mails.  See Exhibit 10 at 6-7.

85 Id. at 1, 19.

86 Exhibit 13, NSF Closeout Memorandum at 3
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utilized to categorize speech (and that Defendants rely upon in their briefs).  Snyder v. Phelps, 

580 F.3d 206, 218-219 (4th Cir. 2009).87  As for those cases in which context has been a 

determinative factor for courts in the wake of Milkovich, they are limited to arenas where non-

verifiable opinions are the norm—such as book reviews.  See, e.g. Moldea II, 22 F.3d at 315.  

For example, in Phantom Touring, Inc., after noting that “the connotation of deliberate deception 

is sufficiently factual to be proved true or false,” the court held that the context of the 

statement—a theater review—“rendered the language not reasonably interpreted as stating 

‘actual facts.’”  Phantom Touring v. Affiliated Publications, 953 F.2d 724, 729 (1st Cir. 1992).   

Here, the context of Defendants’ statements (to the extent they are relevant), is a far cry 

from the necessarily subjective theater of artistic commentary and review.  Defendants’ 

statements were published on websites that, to be sure, often offer opinion commentary.  But the 

fact that the statements appeared in a publication that often expresses opinions is hardly a 

liability shield.  See Moldea II, 22 F.3d at 314 (noting that [a]lthough the statements at issue in 

Milkovich appeared in an ‘opinion column’ in a newspaper sports section, the Court found no 

relevance in this fact . . . apparently because an accusation of perjury is not the sort of discourse 

that even arguably is the usual province of such columns”). The D. C. Circuit’s decision in

Weyrich is instructive in this regard.  In Weyrich, the defamatory statements appeared in The 

New Republic.  The New Republic, much like The National Review, is a well-known source of 

political commentary, and describes itself as a “Weekly Journal of Opinion.” Weyrich, 235 F.3d 

                                               
87 The court in Snyder considered whether the following signs displayed at the funeral for a Marine killed in Iraq and 
held that the following statements were not verifiable, and were thus constitutionally protected opinion:  “America is 
Doomed," "God Hates the USA/Thank God for 9/11," "Pope in Hell," "Fag Troops," "Semper Fi Fags," "Thank God 
for Dead Soldiers," "Don't Pray for the USA," "Thank God for IEDs," "Priests Rape Boys," and "God Hates Fags”.  
Snyder at 39-40.  Because the statements were “purely subjective opinion”, the court concluded that “a reasonable 
reader” would not interpret the signs as including verifiable facts about plaintiff or his son.  Id. at 40-41.  In contrast 
to the statements in Snyder, there can be no question that Defendants’ fraud accusations are verifiable and could 
be—and were—interpreted by reasonable readers as such.
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at 625. Although most of the article at issue in Weyrich contained hyperbolic commentary, the 

D.C. Circuit still found actionable factual assertions in the article, including that the subject of 

the article had “snapped,” was becoming “more and more isolated,” had surrounded himself with 

a “coterie of sycophants,” was “apoplectic,” and had “psychological problems.” Id. While these 

statements may have appeared in an opinion piece, because they were objectively verifiable, as 

are the statements at issue here, they did not constitute protected speech.  

(3) The “Supportable Interpretation” And “Fair Comment” 
Privileges Do Not Apply

Finally, the suggestion that Defendants’ statements are protected because they are 

“protected opinions based on truthful facts” and offer “fair comment” is absurd.  CEI Anti-

SLAPP Mot. at 51.  First, relying upon the D.C. Circuit’s opinion in Moldea II, Defendants argue 

that their statements regarding Dr. Mann are non-actionable because they have put forth a 

“supportable interpretation” of the facts.  Second, Defendants posit that because their statements 

are opinion based upon truthful facts disclosed to the reader, those statements qualify as “fair 

comment” on a matter of public concern.  These arguments, like all of Defendants’ opinion 

arguments, must fail. 

The supportable interpretation protects non-verifiable statements of opinion where the 

plaintiff cannot “show that the statement is ‘so obviously false that ‘no reasonable person could 

find that the review's characterizations were supportable interpretations’ of the underlying facts.”  

Washington v. Smith, 80 F.3d 555, 557 (D.C. Cir. 1996) (citing Moldea II, 22 F.3d at 315, 317).  

Similarly, the fair comment privilege provides “legal immunity for the honest expression of 

opinion on matters of legitimate public interest when based upon a true or privileged statement 

of fact.”  Milkovich, 497 U.S. at 13 (citations omitted). 
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As to their supportable interpretation argument, Moldea II expressly stated that the

“supportable interpretation” framework applies only if “the challenged statements [are] 

evaluations of a literary work,” such as “when a reviewer offers commentary that is tied to the 

work being reviewed.” Moldea II, 22 F.3d at 313. When “a writer launches a personal attack” 

on a person’s “character, reputation, or competence,” however, the “supportable interpretation” 

standard does not apply. Id. at 315 (“supportable interpretation” standard would not apply if 

book reviewer said a book was “badly written … because its author was a drug dealer”); id. 

(“The statements at issue in the instant case are assessments of a book, rather than direct assaults 

on [the author’s] character, reputation, or competence as a journalist.”). Milkovich—not Moldea 

II—thus governs here because Defendants “launch[ed] a personal attack” on Dr. Mann and his 

conduct, not the quality of any “literary work.” Id. (explaining that Milkovich governs “garden-

variety libel,” even when it appears in “the medium of a book review”).  

Moreover, not a single one of the purportedly disclosed facts supports Defendants’ 

allegations of fraud or misconduct.  See CEI Exhibits 6(a)-(m).  In fact, many of the supposedly 

disclosed facts are: (1) authored by Mr. Simberg himself (CEI Exhibits 6(b), 6(c)); (2) related 

solely to Penn State’s investigation of Mr. Sandusky (CEI Exhibit 6(a)); (3) provide mere 

biographical information regarding Dr. Mann (CEI Exhibit 6(d)); and/or (4) pre-date the NSF’s 

exoneration of Dr. Mann.  Not a one sets forth a scintilla of evidence that would support the 

opinion that Dr. Mann is guilty of research misconduct or fraud. Thus, Defendants’ assertion 

that the “Blog Post links to a wealth of factual materials that provide basis for its commentary” 

and that “[e]ach of the challenged statements, in turn, is commentary on those disclosed facts” is 

simply without merit. CEI Anti-SLAPP Mem. at 48.  Moreover, Defendants’ claim that their 

statements include “factual materials . . . fully and prominently disclosed in the article,” id. at 49, 
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is a distortion.  As with this Court, Defendants do not tell their readers about the EPA’s 

investigation and Defendants’ commentary on those investigations that they do disclose 

deliberately misleads their readers.  Accordingly, Defendants’ readers certainly are not permitted 

“to draw their own conclusions.”  Id.

With respect to their fair comment argument, Defendants fail to appreciate that fair 

comment applies only to opinions, not misstatements of fact.  See Fisher v. Wash. Post Co., 212 

A.2d 335, 337 (D.C. 1965). For the reasons stated above, Defendants’ statements are verifiable 

facts, not opinions.  But even if Defendants’ statements were opinions, the law “protects only 

opinions based on true facts, accurately disclosed.”  Jankovic, 593 F.3d at 28.  As the Supreme 

Court has made clear, “[e]ven if the speaker states the facts upon which he bases his opinion, if 

those facts are incorrect or incomplete, or if his assessment of them is erroneous, the statement 

may still imply a false assertion of fact.”  Milkovich, 497 U.S. at 19.  The fair comment privilege 

does not protect statements that are false, or that are based on misstatements of fact.  See Fisher 

212 A.2d at 337 (D.C. 1965) (the fair comment privilege “goes only to opinions expressed by the 

writer and does not extend to misstatements of fact”); see also Phillips v. Evening Star 

Newspaper Co., 424 A.2d 78, 88 (D.C. 1980) (“[The fair comment] privilege, however, has been 

restricted to extend protection only to opinion, not misstatements of fact.”); Jankovic, 593 F.3d at 

29 (“a conclusion based on a misstatement of fact is not protected by the [fair comment] 

privilege”).  Fair comments are not actionable in defamation "because the reader understands 

that such supported opinions represent the writer's interpretation of the facts presented, and 

because the reader is free to draw his or her own conclusions based upon those facts . . . ." 

Moldea v. New York Times Co. (“Moldea I”), 15 F.3d 1137, 1144 (D.C. Cir. 1994).  Here, 
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Defendants’ statements do not offer an opinion regarding Dr. Mann, they assert as a factual 

matter that Dr. Mann is guilty of academic misconduct and fraud.  

(4) Defendants’ Assertion That Their Statements Merely Raise 
Questions Does Not Shield Defendants From Liability

Defendants also claim that their statements are not actionable because they “raise 

questions, rather than making factual assertions.”  CEI Anti-SLAPP Mem. at 51.  But the D.C. 

Circuit rejected this argument long ago: “Where readers would understand a defamatory 

meaning, liability cannot be avoided merely because the publication is cast in the form of an 

opinion, belief, insinuation, or even question.” Afro-American Publishing Co. v. Jaffe, 366 F.2d

649, 655 (D.C. Cir. 1965).  In Defendants’ telling, the crux of Defendant Simberg’s initial post 

was really directed at Penn State’s investigation of Dr. Mann, and not Dr. Mann himself.  While 

Mr. Simberg’s post may end with a question mark, there is nothing rhetorical about its 

accusations regarding Dr. Mann.  Although it is arguable whether Defendants were even raising 

questions about Penn State’s investigation – a difficult argument to make considering that 

investigation is characterized as a “cover up and white wash” – it is clear that Defendants are not 

raising questions about Dr. Mann, but rather bluntly accusing him of misconduct and fraud.  

Defendants do not question whether Dr. Mann engaged in “data manipulation,” they 

directly posit that the CRU e-mails “revealed [he] had been engaging in data manipulation.”  Nor 

do they question whether Dr. Mann had engaged in “academic and scientific misconduct.” 

Rather they base their entire call for a “fresh, truly independent investigation” of Dr. Mann upon 

the premise that Penn State “covered up and whitewashed” its prior investigation in order to 

“hide academic and scientific misconduct” on the part of Dr. Mann.
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b. Defendants’ Statements Do Not Qualify As “Rhetorical 
Hyperbole”

Nor can the CEI Defendants skirt liability by arguing that their statements are nothing 

more than rhetorical hyperbole.  In defamation law, the phrase “rhetorical hyperbole” 

encompasses a variety of communications, including epithets, insults, and name-calling, which 

are protected against civil liability.  Robert D. Sack, Sack on Defamation: Libel, Slander, and 

Related Problems § 2.4.7 (4th ed. 2012). The statements at issue here are not mere name-calling, 

they are accusations of fraudulent conduct and dishonesty.  

As a preliminary matter, in an effort to shoehorn their statements into the definition of 

rhetorical hyperbole, the CEI Defendants assert that their statements are hyperbolic because “no 

reasonable person could conclude that Mann has been accused of committing acts remotely 

similar to those of Sandusky—the comparison between the two men’s deeds is metaphorical, not 

literal.”  CEI Anti-SLAPP Mem. at 55; NRO Mem. at 28.  Unfortunately, Defendants fail to 

acknowledge that Dr. Mann is not bringing a defamation claim on the basis of the Sandusky 

comparison—that is a different claim, an intentional infliction of emotional distress.  Rather, Dr. 

Mann’s defamation claims are based upon defendants’ allegations of  “fraud,” “academic and 

scientific misconduct,” “data manipulation,” “molesting and torturing data,” and “corruption and 

disgrace.”  Accordingly, whether a reasonable reader would have taken the Sandusky 

comparison as literal or metaphorical is beside the point.  

More important, Defendants’ assertion that the explicit allegations of fraud and 

misconduct “are also obviously likewise rhetorical hyperbole” does not withstand scrutiny.  The 

CEI Defendants’ lies are written as statements of fact, not statements of opinion, and they were 
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meant to be, and were, taken literally.88 Nonetheless, they argue that “a reasonable reader would 

not think that Mann was being accused of fraud in any literal criminal sense.”  CEI Anti-SLAPP 

Mem. at 56; NRO Mem. at 28.  But Defendants’ offer no support for their assertions about what 

their readers might think, and any assertion in that regard is sharply contradicted by the evidence 

discovered to date.  Commentators on OpenMarket.org (the CEI blog on which Mr. Simberg 

originally published his defamatory statements) immediately responded to Defendants’ 

allegations.  More recently, last month, NRO wrote an article to its readers pleading for 

donations to fund its defense.  A sampling of CEI’s and NRO’ readers’ responses is set forth 

below, and all are included in Exhibit 35.  These responses make clear that Defendants’ readers

did not have any trouble understanding the fact that they had specifically accused Dr. Mann of 

research fraud:  

From CEI’s readers:

 This is one of the most disgusting and amoral attempts to smear an honest and 
courageous scientist’s reputation that I have ever seen.  Dr. Mann has been 
cleared of any sort of wrongdoing whatsoever by 6 different investigations 
and his detractors have been shown to be complete liars.

 Falsely screaming “fraud” about one study done over a dozen years ago and 
ignoring the 11 other studies that confirm it reveals the accuser has no 
interests [sic] in the truth.

 Admit that Michael Mann isn’t guilty of any kind of fraud . . . [i]f you can’t 
do that much, or if you’re going to tell me that virtually all scientists are in on 
a global conspiracy to conceal the truth, without any evidence of such 
conspiracy, then you don’t deserve any kind of respect.



                                               
88 The cases cited by Defendants in support of their rhetorical hyperbole argument are inapposite.  For example, in 
Greenbelt Coop. Publishing Assoc. v. Bresler, 613 F.3d 995 (10th Cir. 2010), the Supreme Court found a 
newspapers’ statements calling plaintiff’s proposal “blackmail” hyperbolic where the record was devoid of evidence 
that anyone believed plaintiff had been charged with a crime, and where plaintiff’s proposal was accurately and fully 
described in each article, along with the accurate statement that some people had referred to the proposal as 
blackmail at a town meeting); see also, Jenkins v. Snyder, 2001 WL 755818, at *5 (E.D. Va. Feb. 2, 2001) (finding 
statement that groundskeepers were “trying to kill the players with their crappy field” hyperbolic).
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From NRO’s readers:

 NR flatly stated that Mann had written a fraudulent paper.  That is slander and 
for a scientist is pretty much the worst thing someone can be accused of. . . . 
not one scientific organization has supported the idea that Mann’s paper or 
graph were fraudulent . . . There have been numerous investigations of Mann 
and the Climategate emails, and not one of them has concluded that Mann did 
anything that was in any way fraudulent.  

 [E]ven if NRO is an opinion magazine, it is not permitted to make false 
statements and present them as facts especially when they damage another 
person’s reputation.  NRO didn’t imply that “Mann was a fraud in their 
opinion.”  They presented that particular statement as a fact (“Mann who was 
behind the fraudulent paper…”). 

 NR clearly [sic] says he published something that was fraudulent.  Mann (and 
almost every other scientist who knows anything about this issue) do not think 
it was fraudulent.  It is up to a court to decide whether accusing someone, a 
scientists, in particular, of fraud, when there is no supporting evidence of 
fraud, is libel or not.

 NRO published “Michael Mann was the man behind the fraudulent climate-
change hockey stick graph”.  They did this despite knowing fully well that 
numerous investigations had found no fraud.  The weak defense that NRO is 
now offering is that when they said “fraudulent”, they didn’t really mean it 
and were using “rhetorical hyperbole”.

Similarly, outside observers of Defendants’ accusations had no trouble understanding the 

accusatory nature of their allegations.  Immediately after Defendants’ initial salvo against Dr. 

Mann last summer, commentators from a number of highly regarded publications and 

organizations wrote that they were “aghast” at Defendants’ allegations regarding Dr. Mann—

describing them as “deplorable, if not unlawful,” “slimy,” “disgusting,” and “defamatory."  For 

example, the Columbia Journalism Review, perhaps the most highly regarded media authority, 

stated that Mr. Steyn’s and NRO’s accusations of “academic fraud” “dredg[ed] up a discredited 

charge” and ignored “almost half a dozen investigations [that had] affirmed the integrity of 

Mann’s research.”89  The Columbia Journalism Review further commented that Dr. Mann has 

                                               
89 See Exhibit 14, Brainard article.
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endured “witch hunts and death threats in order to defend his work” and that “the low to which 

Simberg and Steyn stooped is certainly deplorable, if not unlawful.”  Id.  Similarly, a blog hosted 

by the scientific publication Discover Magazine described the attacks as “slimy,” “disgusting,” 

and “defamatory."90  Further, the Union of Concerned Scientists, through its program manager, 

Michael Halpern, stated that it was “aghast” at these attacks, describing them as “disgusting,” 

“offensive,” and a “defamation of character.”91

c. CEI Is Liable For Republishing National Review’s Comments

CEI’s argument that it cannot be held liable for republishing the National Review's 

defamatory statements is equally without merit.  “The common law of libel has long held that 

one who republishes a defamatory statement “adopts” it as his own, and is liable in equal 

measure to the original defamer.”  Liberty Lobby, Inc. v. Dow Jones & Co., Inc., 838 F.2d 1287, 

1298 (D.C. Cir. 1988) (citations omitted).  Further, the District of Columbia Court of Appeals 

has noted that “each publication of a defamatory statement, including each republication, is a 

separate tort; each republisher is responsible for the effects of his republication.”  Ingber, 479 

A.2d at 1269 (quoting R. Sack, Libel, Slander and Related Problems, supra, at 86). 

CEI’s efforts to blunt the plain effect of this general principle by claiming that they only 

provided a hyperlink to Mr. Lowry’s statement and thus did not republish it is without merit. 

First, CEI did not simply hyperlink to Mr. Lowry’s statement.  Rather, CEI explicitly noted that 

Mr. Lowry’s comments “expertly summed up the matter” and thereby recommended to its 

readers that they read Mr. Lowry’s post.  Accordingly, Defendants reliance on cases where the 

republication solely “tells the new audience where the defamatory material can be found” is 

                                               
90 See Exhibit 15, Discover article.

91 See Exhibit 16, Ecowatch article.
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unavailing.  U.S. ex rel. Klein v. Omeros Corp., --- F.Supp.2d ---, 2012 WL 4874031, at *11 (W. 

D. Wash. Oct. 15, 2012); see also, Goforth v. Avemco Life Ins. Co., 368 F.2d 25, 29 n.7 (4th Cir. 

1965) (reference was limited to the words “recent correspondence to you” and did not attach that 

correspondence or otherwise directly link the reader to the correspondence). 

Second, the doctrine of republication and many of the cases that the CEI Defendants cite 

address only the question of whether the statute of limitation has run, an issue not relevant here.  

See, e.g., In re Philadelphia Newspapers, LLC, 690 F.3d 161, 175 (3d Cir. 2012) (holding that a 

mere reference to an article, without more, does not reset the statute of limitations); Salyer v. 

Southern Poverty Law Ctr., Inc., 701 F.Supp. 2d 912, 918 (W.D.Ky. 2009) (holding that solely 

referencing and hyperlinking to an article does not republish the article for purposes of the 

statute of limitations); Churchill v. State, 378 N.J. Super. 471, 478, 876 A.2d 311, 316 (2005) 

(holding that “the Internet publication of a document, where that document remains unchanged 

after its original posting, is subject to a one-year statute of limitations that runs from the date of 

publication of the alleged libel or slander”); Shepard v. TheHuffingtonPost.com, Inc., Civ. No. 

12-1513, 2012 WL 5584615, at *2 (D. Minn. Nov. 15, 2012) (holding that “the statute of 

limitations begins to accrue on the first date of publication where subsequent republications have 

the same content as the original publication”); Sundance Image Technology, Inc. v. Cone 

Editions Press, Ltd., No. 02 CV 2258 JM, 2007 WL 935703, at * 8 (S.D. Cal. Mar. 7, 2007) 

(finding insufficient evidence that alleged defamatory statements were republished within the 

applicable statute of limitations).  None of the cases cited by Defendants support the proposition 

that an individual cannot be held liable for defamation when he endorses another publication by 

reference or hyperlink, as CEI has done in this case.  

4. Dr. Mann Is Likely To Succeed On The Merits Of His Intentional 
Infliction Of Emotional Distress Claim
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“‘To succeed on the claim of intentional infliction of emotional distress, a plaintiff must 

show (1) extreme and outrageous conduct on the part of the defendant which (2) intentionally or 

recklessly (3) causes the plaintiff severe emotional distress.’” Minch v. District of Columbia, 952 

A.2d 929, 940 (D.C. 2008) (quoting District of Columbia v. Thompson, 570 A.2d 277, 289-90 

(D.C. 1990)).  

To meet the first element, a plaintiff must show that the alleged conduct is “so extreme in 

degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and 

utterly intolerable in a civilized community.” Kotsch v. District of Columbia, 924 A.2d 1040, 

1045-46 (D.C. 2007) (quoting Restatement (Second) of Torts § 46, cmt. D (1965)).  Defendants’ 

false statement that Dr. Mann was the “Jerry Sandusky of climate science” is unquestionably 

extreme and outrageous—and the public response to the comparison and the fact that the CEI 

Defendants promptly retracted those statements provide compelling evidence of the 

outrageousness of the comparison. And certainly, the comparison of Dr. Mann to a convicted 

child molester is far more offensive than the conduct at issue in many other emotional distress 

cases.  See, e.g. Muratore v. M/S Scotia Prince, 845 F.2d 347, 349-50, 352-53 (1st Cir. 1988) 

(court found extreme and outrageous conduct where photographer repeatedly took plaintiff's 

picture over her objection, doctored her photos with a gorilla face and displayed them to other 

passengers and made offensive comments to plaintiff); Moore v. Green, 431 F.2d 584, 591 (9th 

Cir. 1970) (question of whether five letters sent by attorney to former client containing “barrage 

of offensive and insulting remarks” were outrageous was “properly for the jury”); Kolegas v. 

Heftel Broadcasting Corp., 607 N.E.2d 201, 212 (Ill. 1992) (radio host’s statements that 

plaintiff’s family was hideous and deformed were extreme and outrageous giving rise to claim 

for emotional distress).
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Dr. Mann also easily satisfies the second and third elements of his intentional infliction of 

emotional distress claim. The Complaint asserts that Dr. Mann has suffered extreme emotional 

distress for many months as a result of Defendants’ statements, an assertion that is more than just 

plausible under the circumstances of the Sandusky matter.  The types of emotional distress 

required for an intentional infliction of emotional distress claim, are often far less.   See 

Restatement 2d Torts § 46 (1965) (the types of emotional distress required for an intentional 

infliction of emotional distress claim include “all highly unpleasant mental reactions, such as 

fright, horror, grief, shame, humiliation, embarrassment, anger, chagrin, disappointment, worry, 

and nausea”).  Finally, there is no question that the publishing of Defendants’ statements was the 

actual and proximate cause of Dr. Mann’s emotional distress.  Accordingly, Dr. Mann can 

establish a likelihood of prevailing on his intentional infliction of emotional distress claim.

B. Dr. Mann’s Lawsuit Should Not Be Dismissed Pursuant to Rule 12(b)(6)

In addition to their motion to dismiss pursuant to the Anti-SLAPP statute, the CEI 

Defendants bring a separate motion to dismiss pursuant to Rule 12(b)(6).  By this motion, the 

CEI Defendants regurgitate their argument that the statements in question are protected 

expressions of opinion and hyperbole and present the new argument that Dr. Mann failed to 

allege facts sufficient to prove actual malice.92  First, for all the reasons set forth above, the 

defamatory statements set forth in Dr. Mann’s complaint are verifiable, and are not protected as 

opinion, rhetorical hyperbole or supportable interpretation.  Second, the CEI Defendants cannot 

reasonably challenge Dr. Mann’s Complaint because it specifically pleads actual malice—and far 

beyond the “plausible” standard. 

                                               
92 See Memorandum of Points and Authorities in Support of Defendants Competitive Enterprise Institute and Rand 
Simberg’s Motion to Dismiss Pursuant Rule 12(b)(6) (“CEI 12(b)(6) Mem.”) at 1-2.  
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1. Relevant Legal Standards

Defendants argue that Dr. Mann’s complaint is deficient under the Supreme Court’s 

rulings in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Iqbalfor failing to plausibly 

allege that the CEI Defendants acted with actual malice.  See CEI 12(b)(6) Mem. at 7.  Twombly 

requires a plaintiff to allege facts in the complaint sufficient for a court to find it plausible that 

the plaintiff is entitled to relief.  550 U.S. at 556.  Iqbal affirms this standard, holding that 

“[w]hen there are well-pleaded factual allegations, a court should assume their veracity and then

determine whether they plausibly give rise to an entitlement to relief.”  Iqbal, 556 U.S. at 679

(emphasis added).  Accordingly, to overcome the CEI Defendants’ Motions to Dismiss pursuant 

to Rule 12(b)(6), Dr. Mann’s Complaint need only plead facts sufficient to show that a finding of 

actual malice is plausible.  A party acts with actual malice when it deliberately ignores evidence 

that calls into question its published statements or when it encounters persuasive evidence that 

contradicts the published statement.  Harte-Hanks Communications, 491 U.S. at 685; Schatz, 669 

F.3d at 58; Levesque v. Doocy, 560 F.3d 82, 90 (1st Cir. 2009); McFarlane v. Sheridan Square 

Press, Inc., 91 F.3d 1501, 1511 (D.D.C. 1996).  

2. Dr. Mann Sufficiently Pled Facts Supporting A Plausible Finding That 
Defendants Acted With Actual Malice

Dr. Mann easily satisfies this standard, as he specifically pleads facts demonstrating that 

Defendants knew that no fraud existed, or at the very least deliberately ignored evidence that 

their accusations of fraud, misconduct, or data manipulation were false. The Complaint details 

facts regarding the series of inquiries and subsequent exonerations of Dr. Mann that “found that 

there was no evidence of any fraud, data falsification, or statistical manipulation or misconduct.”  

See Compl. ¶ 24.   The Complaint further alleges that Defendants read and were aware of the 
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conclusions of these inquiries and exonerations.93 Id.  Therefore, not only is it “plausible” that 

the CEI Defendants deliberately ignored evidence that called into question the truth of their 

statements, but the evidence already before this Court unequivocally demonstrates that the CEI 

Defendants knew there was no fraud or recklessly disregarded the evidence that there was no 

fraud, and deliberately avoided the fact that there was no fraud.  See Harte-Hanks 

Communications, 491 U.S. at 685; Schatz, 669 F.3d at 58.  There is simply no way anyone could 

have read the litany of inquiries regarding Dr. Mann—some of which were requested by 

Defendants themselves—without coming to the conclusion that Dr. Mann was not guilty of 

fraud, misconduct, or data manipulation.  See  CEI 12(b)(6) Mem. at 1 (arguing that they need 

not accept the reports “as the Gospel”).  Rather, Defendants simply ignore all of Dr. Mann’s 

factual allegations detailing that every governmental and academic institution had exonerated Dr. 

Mann of fraud, that Defendants had read and were aware of those exonerations, that Defendants 

nevertheless proceeded to accuse Dr. Mann of the very conduct of which he had been 

exonerated, and that, even given the opportunity, Defendants never retracted their statements or 

said that their statements were not false.  Accordingly, there can be no question that Dr. Mann 

has pled a plausible claim of actual malice.

Finally, the Court should also reject Defendants’ contention that their supposed 

investigation (by simply reading the reports that exonerated Dr. Mann) precludes a finding of 

malice.  (See CEI 12(b)(6) Mem. at 14-15.)  Defendants misleadingly cite Cobb v. Time, Inc. for 

the proposition that such an alleged investigation “defeats a claim of actual malice.”  (See CEI 

12(b)(6) Mem. at 14.)  That is an incorrect reading of the case.  Cobb simply holds that the 

failure to investigate the accuracy of a statement does not alone constitute actual malice.  Cobb v. 

                                               
93 Without any legal or factual support, the CEI Defendants argue that that allegation is “plainly conclusory.”  (See 
CEI 12(b)(6) Mem., at 12.)  That is simply not so.  That a person or entity read a document is unquestionably a 
factual statement, and one that can be proven true or false.
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Time, Inc, 278 F.3d 629, 637 (6th Cir. 2002).  Cobb in no way states that an investigation negates 

a finding of malice.  That case is in any event irrelevant, because Dr. Mann contends that 

Defendants acted with actual malice not because they failed to investigate but rather because, 

having read the numerous reports clearing Dr. Mann of charges of academic fraud, they still 

accused him of engaging in that very same conduct.

C. Defendants’ Motion Is Frivolous And Dr. Mann Should Be Awarded 
Attorneys’ Fees And Costs

Section 5 of the D.C. Anti-SLAPP Act provides that the Court may award reasonable 

attorneys’ fees and costs to the responding party who prevails on a Special Motion to Dismiss if 

the Court deems that motion “is frivolous or is solely intended to cause delay.”  D.C. Code § 16-

5504.  Such is the case here.  As set forth above, it is abundantly clear that Defendants’ 

statements were false, that Defendants’ published those statements knowing that they were false, 

and that those statements are defamatory per se.  Dr. Mann has been exonerated of fraud and 

misconduct no less than eight separate times, and Defendants knew Dr. Mann had been 

exonerated.  Nonetheless they continue to publish their vicious libelous statements about Dr. 

Mann and have the temerity to cloak their lies in the protection of the First Amendment.  

Further, attorneys’ fees and costs are especially warranted in a case such as this where 

Defendants have deliberately misled the Court, mischaracterized the facts underlying the lawsuit, 

and, in particular, simply ignored highly material facts. In an effort to deflect the Court’s 

attention from the plain import of their words, Defendants disingenuously argue—in the face of a 

litany of independent investigations—that the jury is still out on whether Dr. Mann committed 

fraud.  Contrary to the CEI Defendants’ assertions, their call for an independent investigation of 

Dr. Mann was heeded time and time again, and their allegations of fraud and misconduct were 

debunked time and time again.  Adding to the frivolous nature of this motion, the CEI 

Defendants never disclose to the Court that they were the ones who requested the EPA 
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investigation, as well as the appeal to the D.C. Circuit.  They never acknowledge the findings of 

the other investigations.  To the extent they even address some of the investigations, they twist

and misrepresent the findings of those panels.  And they repeatedly ignore the factual allegations 

of the Complaint upon which the allegations of malice are based.  Their transparent attempt to 

deflect this Court’s attention from these facts is nothing more than a cynical ploy to both evade 

liability and to continue their attack on Dr. Mann. This motion is frivolous and was brought to 

delay these proceedings.  The Court should grant Dr. Mann his costs and attorneys’ fees in 

responding to this motion.  

IV. CONCLUSION

The Motions filed by the CEI Defendants should be denied, and Dr. Mann should be 

awarded his costs and fees in responding to it.
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v. )         Initial Scheduling 
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)
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__________________________________________)

PROPOSED ORDER

Upon consideration of Defendants Competitive Enterprise Institute and Rand Simberg’s

Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act and Motion to Dismiss 

Pursuant to Rule 12(b)(6), and all responses thereto, it is hereby

ORDERED, that the Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act is 

DENIED, and

FURTHER ORDERED, that the Motion to Dismiss Pursuant to Rule 12(b)(6) is

DENIED, and

FURTHER ORDERED, that Plaintiff’s request for attorney’s fees and related costs and 

expenses for litigation costs incurred in connection with Defendants’ Motion to Dismiss Pursuant 

to the D.C. Code § 16-5504 is hereby GRANTED in an amount to be determined. Plaintiff shall 

file a separate motion detailing the costs claimed pursuant to this paragraph. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

Plaintiff Michael E. Mann gets the First Amendment’s protection of free speech precisely 

backwards.  Mann claims the right to characterize individuals and groups who disagree with him as 

being engaged in “pure scientific fraud,”1 as publishing “bogus” research,2 as “hired assassin[s],”3 as 

“deniers,”4 as “shills for the fossil fuel industry,”5 as “deeply unethical,”6 and as perpetuators of a 

“crime against humanity.”7  But faced with criticism of his own views, he claims that a government 

agency has decided the matter once and for all in his favor, that any dissent is therefore false and 

defamatory, and that CEI is “estopped” from arguing otherwise.  The First Amendment, of course, 

rejects that premise in favor of the “bedrock . . . principle . . . that citizens have a right to voice 

dissent from government policies.”  Tobey v. Jones, --- F.3d ---, 2013 WL 286226, at *8 (4th Cir. Jan. 

25, 2013) (citing Mills v. Alabama, 384 U.S. 214, 218 (1966)).  That principle is not only central to our 

                                                 

1 Environmental Protection Agency, 3 EPA’s Response to the Petitions to Reconsider the Endangerment and 
Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the Clean Air Act (2010) (quoting 
email from Michael Mann to Andy Revkin, reporter, N.Y. Times (Feb. 8, 2005)) (“The McIntyre and 
McKitrick paper is pure scientific fraud.”), Ex. A, at 73.  (Lettered exhibits are those attached to this 
reply; numbered exhibits are those attached to the CEI Defendants’ Anti-SLAPP Motion; and “P. 
Exs.” are those attached to the Plaintiffs’ Response in Opposition.) 
2 Michael E. Mann, The Hockey Stick and the Climate Wars 141 (2012). 
3 Interview by James Coomarasamy with Michael Mann and Marc Morano, on BBC World Service 
Newshour (Nov. 30, 2012), https://soundcloud.com/ameliaf/newshour-moran-mann-climatewar.  
On his Facebook page, Mann describes this as an “interview on attacks on #climate scientists by 
industry hired guns like Marc Morano.”  Michael Mann, Facebook Post (Dec. 2, 2012), 
http://www.facebook.com/MichaelMannScientist/posts/457448474312117.   
4 E.g., A Climate Scientist Fights Back: Penn State professor discusses his new book on the climate wars, Green 
Light (March 21, 2012), Ex. 1, at 2. 
5 Rick Piltz, Michael Mann Interview: Denialists are waging “asymmetric warfare” against climate 
science, Climate Science Watch (Mar. 10, 2010), Ex. 35. 
6 Adam Forrest, “We Need to Adapt . . . Changes are Coming no Matter What”: Michael Mann, the US 
scientist caught up in the ‘Climategate’ controversy, on why a new sense of urgency is needed, The Big Issue (April 
3, 2012), Ex. 3, at 1. 
7 Ex. 3, at 1; Paul Dechene, I Won, We Lost, Planets Magazine (July 26, 2012), Ex. 4, at 4. 
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system of government, but also to the scientific process, which depends on those willing to 

challenge prevailing wisdom in the never-ending search for enlightenment.  A government report, or 

even a stack of them, does not and cannot mean, as Mann asserts, that a matter of scientific dispute 

and public debate has been conclusively “put to rest.”  Plaintiff’s Consolidated Memorandum of 

Points and Authorities in Opposition (“Opp.”) at 28.  That Mann considers this debate illegitimate 

and an obstacle to implementing the public policies that he favors does not undermine that 

conclusion—quite the opposite. 

It is telling that Mann does not mention or address his repeated statements that this lawsuit’s 

purpose is to harass and silence his ideological opponents—statements that are proof positive of a 

classic SLAPP suit.  See Memorandum of Points and Authorities in Support of Defendants 

Competitive Enterprise Institute and Rand Simberg’s Special Motion to Dismiss Pursuant to the 

D.C. Anti-SLAPP Act (“CEI Defendants’ Anti-SLAPP Motion”), at 2-3, 23-26.  He does not deny 

that he launched this litigation to intimidate “groups seeking to discredit the case for concern over 

climate change,” with the intent to “silence” them.8  That is the precise kind of abuse of legal 

process that the D.C. Anti-SLAPP Act was enacted to curtail or, barring that, punish.9   

Mann’s suit should be dismissed at this stage because the statements he challenges are 

protected expressions of opinion as a matter of law.  The principal defect in Mann’s reasoning is that 

he ignores context.  In the context of the Blog Post, it is apparent that the statements Mann 

challenges are expressions of opinion critical of his research, not accusations of unlawful conduct.  

                                                 

8 Michael Mann, Facebook Post (Oct. 23, 2012), Ex. 9; Michael Mann, Facebook Post (May 16, 
2012), Ex. 10. 
9 Council of the District of Columbia Committee on Public Safety and the Judiciary Committee 
Report, Report on Bill 18-893, “Anti-SLAPP Act of 2010” (“Report on Bill 18-893”), Ex. 8, at 1. 



 

3 
 

And in the context of the heated global warming debate, the statements of which Mann complains 

are actually quite temperate.  Any doubt on that score may be allayed by consulting Mann’s routine 

use of far harsher language (including express accusations of “scientific fraud” and “bogus” research) 

directed at CEI and other “deniers.”  In this context, name calling is the norm.   

Because Mann ignores context, he proffers an interpretation of the Blog Post that could be 

shared by no reasonable reader. If, as Mann contends, the Blog Post were asserting that he 

committed criminal fraud or made up data, why would it link to criticisms of his scientific methodology?  

Why would it link to investigation reports that it describes as “declar[ing] him innocent of any 

wrongdoing” and that Mann claims “exonerate” him?  And why would it conclude by calling for “a 

fresh, truly independent investigation” of Mann’s research, rather than simply demand that he be 

fired?  The only reasonable reading is that the Blog Post is a critical commentary on Penn State’s 

“whitewash[ed]” investigation of Mann. 

It is therefore protected under the First Amendment as a supportable interpretation of 

underlying facts and under District of Columbia law as a fair comment.  Mann’s response to this 

point is to assert that the usual legal standard in such cases—whether “no reasonable person could find 

that the [defendant’s] characterizations were supportable interpretations” of true underlying facts, 

Moldea v. New York Times Co., 306 U.S. App. D.C. 1,8, 22 F.3d 310, 317 (D.C. Cir. 1994) (“Moldea 

II”)—applies only to “evaluations of a literary work,” Opp. at 49.  That is false.  See, e.g., Guilford 

Transp. Indus., Inc. v. Wilner, 760 A.2d 580, 597-600 (D.C. 2000) (newspaper columnist’s statements 

regarding company’s hostility to organized labor protected as supportable interpretation).   

Mann’s emotional distress claim fares no better, given that he fails to engage, or even 

mention, the Supreme Court’s precedent governing application of the First Amendment to such 

claims.  This omission, however, is understandable, given that the statement Mann challenges “could 
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not reasonably have been interpreted as stating actual facts about the public figure involved” and so 

is not actionable.  Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 50 (1988).   

But even if that claim were not dismissed on the merits, it would have to be dismissed under 

Rule 12(b)(6) for failure to state a claim, because Mann identifies no allegation in his Complaint that 

supports the required element of actual malice.  His libel claims fail on the same ground. 

Finally, Mann’s request for attorneys’ fees and costs lacks any merit, as it simply repeats 

several of the more overheated charges from elsewhere in his brief.  While plainly frivolous on the 

merits, it does serve as a timely reminder of Mann’s admitted aim in this litigation: to silence his 

critics through the abuse of legal process and risk of liability.  The Court should not allow itself to be 

used to facilitate Mann’s attempt to muzzle opposing points of view on an important issue of 

intense public interest.  Instead, it should carry out the purpose of the D.C. Anti-SLAPP Act and the 

First Amendment by dismissing his claims against the CEI Defendants. 

ARGUMENT 

I. Rather than “Exonerate” Him, the Reports that Mann Cites Actually Raise 
Questions Regarding His Scientific Methodology, Supporting the Blog Post’s Point 

Although the CEI Defendants will not burden the Court with detailed discussion of every 

error, misstatement, or omission in Mann’s factual recitation—these factual disputes are not directly 

relevant to the issues before the Court at this stage—three points do require response.  First, it is 

simply not the case that Mann’s work has been subject to no serious and legitimate criticism in the 

peer-reviewed literature and elsewhere.  Second, Mann’s claim that any of the investigations into the 

Climategate scandal delved into the science or truly “exonerated” him are false.  And third, Mann’s 

focus on the proceedings regarding EPA’s denial of petitions to reconsider its Greenhouse Gas 

Endangerment Finding is a red herring, because neither EPA nor the D.C. Circuit issued decisions 

on any issue even arguably implicated by this litigation.  Given this background, the CEI 
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Defendants’ statements are a supportable interpretation of the facts, fair comment on Mann’s 

controversial research methodologies, and therefore a protected expression of opinion. 
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A. Mann’s Work Has Been Met With Controversy and Criticism 

Mann’s recitation of the factual background confirms one of the CEI Defendants’ central 

points: that Mann’s research, while central to the case for man-made global warming, is controversial 

and has been the target of much criticism over the years.  As he concedes, his “hockey stick” 

research, from the time of its initial publication, has been subject to vigorous debate in scientific, 

policy, and political circles.  Opp. at 11-16.  He also concedes that the disclosure of the Climategate 

emails intensified this debate, with numerous policymakers raising questions about reconstructions 

of the global temperature record and numerous institutions pressured into conducting investigations 

of conduct within the field.  Opp. at 16-28.  Mann may believe that these debates and concerns over 

his and others’ research methodologies are unfounded or counterproductive, but the fact that these 

things took place demonstrates that many others disagree. 

  And they had reason to do so.  For example, in response to the CEI Defendants’ 

discussion of McIntyre and McKitrick’s criticisms of Mann’s work, Mann states that “every peer-

reviewed study that has examined McIntyre and McKitrick’s claims has found them to be 

inaccurate.”  Opp. at 15 (emphasis added).  That is false, as even a single example demonstrates: In a 

2011 paper published in the Annals of Applied Statistics (a peer-reviewed journal), Blakely McShane 

(Northwestern University) and Abraham Wyner (University of Pennsylvania) confirmed McIntyre 

and McKitrick’s claims that Mann’s statistical methods assume the hockey-stick result and that his 

temperature proxy data perform worse at temperature estimation than “fake” data run through 

similar methodologies.  Their conclusion: “the long flat handle of the hockey stick is best 
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understood to be a feature of regression and less a reflection of our knowledge of the truth.”10  

“Climate scientists,” they say, “have greatly underestimated the uncertainty of proxy-based 

reconstructions and hence have been overconfident in their models.”11   

And that is far from the only scholarly criticism of Mann’s statistical methodology.  Mann 

cites a 2006 report by the National Academies of Science’s National Research Council as confirming 

his work, while omitting its criticisms that “[l]ess confidence can be placed in large-scale surface 

temperature reconstructions for the period from A.D. 900 to 1600” and that “[v]ery little confidence 

can be assigned to statements concerning the hemispheric mean or global mean surface temperature 

prior to about A.D. 900 . . . .”12  And while Mann attempts to cast doubt on Edward Wegman’s 

critical report to Congress on Mann’s statistical methodology, he does not challenge its conclusions 

(some of which he conceded in congressional testimony).  See Opp. at 16.  Indeed, McShane and 

Wyner echo Wegman’s criticisms of the poor use of advanced statistical methods in climate science 

and repeat Wegman’s lament “that there are very few mainstream statisticians working on climate 

reconstructions.”13  In fact, they identify Wegman’s work as the only published “collaboration with 

university-level, professional statisticians” on temperature reconstructions prior to their own.14   

  

                                                 

10 Blakeley B. McShane and Abraham J. Wyner, A Statistical Analysis of Multiple Temperature Proxies: Are 
Reconstructions of Surface Temperatures Over the Last 1000 Years Reliable?, 5 Annals of Applied Statistics, 
no. 1, 2011, Ex. B, at 39. 
11 Id. at 40. 
12 National Research Council of The National Academies, Surface Temperature Reconstructions for the Last 
2,000 Years 3 (2006),  http://www.uoguelph.ca/~rmckitri/research/NRCreport.pdf. 
13 Blakeley B. McShane and Abraham J. Wyner, Ex. B, at 6.   
14 Id. at 39. 
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B. Not One of the Reports Heeded CEI’s Call for an Inquiry into the Science  

And that is why CEI and other critics of the “consensus” position on global warming had 

hoped that the revelations of the Climategate scandal would lead to a critical review of the 

methodology of the science, particularly the temperature reconstructions underlying the hockey-stick 

diagram.  As Mann concedes, CEI and others repeatedly called for such an investigation, but he 

points to absolutely nothing to support his assertion that these “calls were heeded.”  Opp. at 19.  

Instead, as Mann himself recounts, these investigations focused on such things as whether the 

scientists who were implicated had made up data.  Opp. at 20-28.  None, however, addressed 

concerns that the complicated statistical models contrived by Mann and others were biased or that 

their output (e.g., the hockey stick figure) had been oversold—which was the Blog Post’s entire 

point. 

To be clear, that criticism is true of every single one of the reports cited by Mann.  The 

University of East Anglia’s Scientific Assessment Panel (“SAP”) conceded that “[t]he potential for 

misleading results arising from selection bias is very great in this area,”15 but specifically declined to 

investigate that issue, leading to a rebuke by Members of the British Parliament.16  The Independent 

Climate Change E-mails Review (“ICCER”) specifically declined to make any “statement regarding 

the correctness of any of these analyses in representing global temperature trends” or to “address 

any possible deficiencies of the method” employed by University of East Anglia researchers and 

                                                 

15 University of East Anglia, Report of the International Panel Set Up by the University of East Anglia to 
Examine the Research of the Climate Research Unit (2010), Ex. 24, at 3. 
16 James Randerson, Oxburgh: UEA vice-chancellor was wrong to tell MPs he would investigate climate research, 
The Guardian (Sept. 8, 2010), Ex. 26.  
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Mann.17  The House of Commons Science and Technology Committee lamented that it lacked the 

time to look into the science: “If there had been more time available before the end of this 

Parliament we would have preferred to carry out a wider inquiry into the science of global warming 

itself.”18  It specifically stated, “this was not an inquiry into global warming.”19  Similarly, the British 

Government response to the House of Commons report stated that “[i]t was not our purpose to 

examine, nor did we seek evidence on, the science produced by CRU.”20  Penn State’s investigation 

disclaimed any intention of wading into a “bona fide scientific disagreement or debate.”21  Rather 

than defend the science of long-term temperature reconstructions, EPA’s decision to deny 

reconsideration of its Greenhouse Gas Endangerment Finding (discussed further below) disclaimed 

any substantial reliance on that research.22  The Department of Commerce’s inquiry was limited to 

investigating any misconduct by National Oceanic and Atmospheric Administration (“NOAA”) 

personnel and “did not assess the validity or reliability of NOAA’s or any other entity’s climate 

science work.”23   

                                                 

17 Sir Muir Russel, et al., The Independent Climate Change E-mails Review (July 2010), Ex. 18, at 49. 
18 House of Commons Science and Technology Committee, The disclosure of climate data from the 
Climatic Research Unit at the University of East Anglia (2010), P. Ex. 7, at 9.   
19 Id. 
20 Secretary of State for Energy and Climate Change, Government Response to the House of Commons 
Science and Technology Committee 8th Report of Session 2009-10: The disclosure of climate data from the Climate 
Research Unit at the University of East Anglia (2010), P. Ex. 8, at ¶31. 
21 Inquiry Committee for the Case of Dr. Michael E. Mann, RA-10 Inquiry Report: Concerning the 
Allegations of Research Misconduct Against Dr. Michael E. Mann, Department of Meteorology, College of Earth 
and Mineral Sciences, the Pennsylvania State University (Feb. 3, 2010), Ex. 22, at 2. 
22 EPA’s Denial of the Petitions to Reconsider the Endangerment and Cause or Contribute Findings 
for Greenhouse Gases Under Section 202(a) of the Clean Air Act, 75 Fed. Reg. 49,556, 49,571/3 
(Aug. 13, 2010), P. Ex. 11.   
23 Letter from Todd. J. Zinser to Senator James M. Inhofe (Feb. 18, 2011), P. Ex. 12, at 2. 
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Finally, the National Science Foundation (“NSF”) inquiry, which was undertaken only 

because the agency found Penn State’s inquiry to be insufficient, actually acknowledged 

“concerns . . . about the quality of the statistical analysis techniques that were used in [Mann’s] 

research” and “concern about how extensively [Mann’s] research had influenced debate in the 

overall research field.”24  But it declined to conduct any analysis of Mann’s work, on the basis that it 

was irrelevant to the object of its investigation: the existence of “research misconduct” as defined in 

its regulations as “plagiarism, fabrication, and falsification.”25  

In sum, far from CEI’s calls for a scientific inquiry being heeded, not one of the 

“investigations” actually investigated the methodology of the science.   

C. Not One of the Reports “Exonerated” Mann 

And as for Mann’s supposed “exoneration,” only two of the investigations—those 

conducted by Penn State and NSF—actually focused on Mann’s conduct.  Penn State’s investigation 

relied almost entirely on evidence provided by Mann26 and declined to even speak with any experts 

critical of Mann’s work.27  While NSF did additionally speak with several critics in its inquiry into 

possible “data fabrication or falsification”—an accusation not raised in the Blog Post—it did not 

conduct a full investigation of Mann’s data practices (e.g., a forensic investigation or an attempt to 

recreate Mann’s datasets) because it determined that “no direct evidence has been presented that 

                                                 

24 National Science Foundation Office of Inspector General Office of Investigations, Closeout 
Memorandum Case Number: A09120086, Ex. 23, at 3. 
25 Id. at 2-3. 
26 Office of the Vice President for Research at Penn State, Investigation of climate scientist at Penn State 
complete (June 4, 2010) (listing evidentiary sources), Ex. 6, att. G, at 6. 
27 National Science Foundation Office of Inspector General Office of Investigations, Ex. 23, at 2. 
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indicates the Subject fabricated the raw data he used for his research or falsified his results.”28  Mann 

was not “exonerated” following an investigation into the facts; rather, it would be more accurate to 

say that the inquiries into his conduct were dropped at a preliminary stage.   

In fact, the very investigations that Mann cites as “exoneration,” Opp. at 28, actually raise 

questions concerning his research and conduct.  As the NSF report explained, the “publicly released 

emails . . . contained language that reasonably caused individuals, not party to the communications, 

to suspect some impropriety on the part of the authors,” including Mann.29  That same report, as 

described above, raised “concerns” regarding Mann’s statistical methods and influence on the field.  

The ICCER report recognized that there are “multiple sources of uncertainty in respect of proxy 

temperature reconstructions,” such as those by Mann, and that these “are the subject of an ongoing 

and open scientific debate” as to their correctness.30  Similarly, the SAP report actually identified the 

potential for bias in the statistical models used for long-term temperature reconstructions and 

specifically found that some research groups engaged in paleoclimate reconstruction had employed 

“inappropriate statistical tools with the potential for producing misleading results.”31  The bodies 

that issued these reports apparently disagree with Mann’s bluster that “there is simply no legitimate 

support for any different conclusion” on the issues raised by the Climategate emails.  Opp. at 18.   

D. EPA’s Reconsideration Proceeding Addressed No Issue Relevant to  
This Litigation 

Finally, Mann makes much of EPA’s reconsideration decision.  Opp. at 22-25.  To begin 

with, the CEI Defendants are honestly puzzled by Mann’s strange accusation that their choice not to 
                                                 

28 Id. at 3. 
29 Id. at 2-3. 
30 Sir Muir Russel, et al., Ex. 18, at 57.  
31 University of East Anglia, Ex. 24, at 2-3. 
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discuss an irrelevant administrative proceeding (more on that below) could be construed as “a 

deliberate attempt to hide information from this Court,” Opp. at 24, when that proceeding was 

prominently disclosed in Mann’s Complaint.  See Compl. ¶22 (stating that CEI filed a petition for 

reconsideration of EPA’s Endangerment Finding).   

In any case, there is nothing for the CEI Defendants to hide.  On December 15, 2009, EPA 

issued a finding that “six greenhouse gases taken in combination . . . contribute to the greenhouse 

gas air pollution that endangers public health and welfare under [Clean Air Act] section 202(a).”32  

After the period for public comment on this Endangerment Finding had closed, the Climategate 

scandal struck, raising questions regarding some of the scientific research underlying EPA’s decision.  

CEI, joining with two other nonprofit public policy groups, filed a petition for reconsideration of 

the Endangerment Finding on February 12, 2010, arguing that it was based on “scientifically flawed 

studies,” among them Mann’s “hockey stick” research.33  On August 13, 2010, EPA denied all ten of 

the petitions for reconsideration that had been filed.34   

Rather than embrace and defend Mann’s research, EPA instead denied that it had relied on it 

in deciding to issue the Endangerment Finding: 

Petitioners argue that if the current warming is not “unprecedented,” our ability to 
attribute the current warming to greenhouse gases is undermined, and that EPA has 
not provided “compelling” evidence that the current temperatures are unusual 
compared to the last 1,000 years.  Petitioners misstate EPA’s conclusions and 
overstate the role of this line of evidence.  EPA has not claimed that current 

                                                 

32 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of 
the Clean Air Act, 74 Fed. Reg. 66,496, 66,496/1 (Dec. 15, 2009).   
33 In re Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean 
Air Act, Petition for Reconsideration of the Nongovernmental International Panel on Climate 
Change, the Science and Environmental Policy Project, and the Competitive Enterprise Institute 
(Feb. 12, 2010), P. Ex. 26, at 1. 
34 EPA’s Denial of the Petitions to Reconsider, 75 Fed. Reg. at 49,557/1, P. Ex. 11. 
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warming is “unprecedented”; the Administrator’s Endangerment Finding stated that 
“The second line of evidence arises from indirect, historical estimates of past climate 
changes that suggest that the changes in global surface temperature over the last 
several decades are unusual.”  EPA found the scientific evidence “supports” this 
conclusion, not that it compels it, as petitioners incorrectly assert.  EPA clearly 
characterized the uncertainty in this line of the evidence, properly stating that there is 
significant uncertainty in the temperature record prior to 1600 A.D.35 

EPA’s notice mentions Mann once, in a footnote citation to a 2009 paper.36   

As to Climategate, EPA does not claim to have conducted any independent investigation, 

but states only that it “has reviewed all of the CRU emails.”37  According to EPA, “[t]he core defect 

in petitioners’ arguments [regarding Climategate] is that these arguments are not based on 

consideration of the body of scientific evidence” that the agency says underlies the Endangerment 

Finding.38  For that reason, the agency decided that arguments based on the Climategate emails did 

not require it to reconsider the Endangerment Finding.39 

EPA also published a “Myths vs. Facts” document on its website, quoted at length by Mann, 

concerning the denial of the petitions for reconsideration—essentially, a press release.  The agency 

again stated that its investigation consisted of “carefully review[ing] the CRU emails” and that its 

findings on global warming were based on “multiple lines of evidence” besides those implicated by 

the Climategate scandal.40  

                                                 

35 Id. at 49,571/3 (citations omitted). 
36 Id. at 49,571/3 n.25. 
37 Id. at 49,581/1.   
38 Id. at 49,557/3.  Although Mann omits it, the quoted sentence is actually the topic sentence of the 
first paragraph quoted by Mann.  See Opp. at 23. 
39 Id. at 49,557/3.   
40 EPA, Myths v. Facts: Denial of Petitions for Reconsideration of the Endangerment and Cause or Contribute 
Findings for Greenhouse Gases under Section 202(a) of the Clean Air Act, P. Ex. 25. 
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On June 26, 2012, the D.C. Circuit upheld EPA’s decision to deny the petitions for 

reconsideration.41  The agency, it explained, was due “an extreme degree of deference” on scientific 

questions.42  The court reasoned that EPA had not acted in an arbitrary and capricious fashion 

because it had relied on the IPCC assessment, which in turn “relied on around 18,000 studies,” such 

that any “inaccurate information” in the assessment “does not appear sufficient to undermine the 

substantial overall evidentiary support for the Endangerment Finding.”43  The decision does not 

mention Mann, the “hockey stick” diagram, proxy-based temperature reconstruction, paleoclimate, 

or really any subject that relates to this litigation.44 

In sum, when EPA was faced with criticisms of Mann’s research, EPA denied that it acted 

on the basis of that research, rather than defend it, and maintained that it had always recognized 

doubts about the reliability of paleoclimate reconstructions such as Mann’s.  The D.C. Circuit, in 

turn, upheld EPA’s decision to deny reconsideration as not arbitrary and capricious because EPA 

had relied on so many studies other than those implicated by Climategate.  As should be apparent, 

these events are, at most, of indirect relevance to the instant case. 
                                                 

41 Coalition for Responsible Regulation v. EPA, 401 U.S. App. D.C. 306, 684 F.3d 102 (D.C. Cir. 2012). 
42 Id. at 129. 
43 Id. at 125. 
44 The nonbinding statement of issues cited by Mann, Opp. at 2 & n.4 (citing P. Ex. 36), is actually 
from CEI’s challenge to the Endangerment Finding, not its challenge to the EPA’s denial of its 
petition to reconsider the Endangerment Finding.  Because the Climategate emails were disclosed 
months after the close of comments on the Endangerment Finding, arguments regarding 
Climategate were procedurally barred from that challenge.  See, e.g., National Wildlife Federation v. 
EPA, 286 F.3d 554, 562 (D.C. Cir. 2002) (“It is well established that issues not raised in comments 
before the agency are waived and this Court will not consider them.”).  In its issue statement in the 
reconsideration challenge, CEI did not ask the D.C. Circuit to adjudicate any matters at issue in this 
case but (in relevant question), “[w]hether EPA’s treatment of the ‘Climategate’ documents and of 
other evidence which developed or came to light after its Endangerment decision is arbitrary, 
capricious, or otherwise contrary to law.”  Competitive Enter. Inst. v. E.P.A., Nonbinding Statement of 
Issues 2 (Nov. 17, 2010), Ex. C. 
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II. Mann’s Claims Fail Under the D.C. Anti-SLAPP Act Because Mann Cannot Show 
that They Are “Likely To Succeed on the Merits” 

In response to the Defendants’ Anti-SLAPP Motions, Mann has abandoned his complaints 

against several of the statements that he had previously alleged to be defamatory, presumably 

recognizing that those claims would fail as a matter of law.  Compare Compl. ¶¶26, 28, 32 with Opp. 

at 41.  Those claims that remain, however, are equally flawed, because the CEI Defendants’ 

statements are expressions of protected opinion under the First Amendment and D.C. common law.  

Mann’s claims should therefore be dismissed, with prejudice, at this stage of the litigation. 

A. Mann Concedes that the D.C. Anti-SLAPP Act Applies to His Claims 

“Dr. Mann does not dispute that the Anti-SLAPP statute applies here . . . .”  Opp. at 37.  

That is the end of the matter.  

Nonetheless, Mann insists that his lawsuit is “distinguishable from the type of action the 

District of Columbia had in mind when it enacted [the Act].”  Opp. at 34.  That claim is belied, first 

and foremost, by the Act’s text.  The Anti-SLAPP Act applies to “[a]ny written or oral statement 

made . . . (ii) In a place open to the public or a public forum in connection with an issue of public 

interest . . . .” D.C. Code § 16-5501(1)(A).  “Issue of public interest” is, in turn, defined as “an issue 

related to health or safety; environmental, economic, or community well-being; the District 

government; a public figure; or a good, product, or service in the market place.” D.C. Code § 16-

5501(3).  Both the Blog Post and CEI’s press release on Mann’s legal threats were written statements 

accessible to the public, and they both concerned issues of environmental and economic well-being 
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related to a public figure, Mann.45  Accordingly, the CEI Defendants’ Anti-SLAPP Motion “shall be 

granted unless the responding party [i.e., Mann] demonstrates that the claim is likely to succeed on 

the merits . . . .”  D.C. Code § 16-5502(b).  Whether or not Mann’s complaint was “well-pled,” see 

Opp. at 34, is irrelevant under the text of the Act.  See D.C. Code § 16-5502(b).  If that were the 

standard, the core provision of the Act would be superfluous, because a complaint that is not well-

pled is already subject to dismissal under Rule 12(b)(6).   

Mann’s argument that the Act should not apply to suits by a “lone individual” or should 

apply only to suits against individuals is contrary to the Act’s text and purpose.  To begin with, 

Mann overlooks that he has sued two individuals, Rand Simberg and Mark Steyn, seeking to hold 

them jointly and severally liable for money damages and costs “to the highest extent permitted by 

law.”  Compl. ¶¶11-12, 101.  In any case, this interpretation of the Act, based on an unpublished  

federal court order’s holding that predates the D.C. Act by nearly a decade and has not been 

followed by any court, Opp. at 35, would deny application of the Act to media and advocacy 

organizations, which are among the most likely to face SLAPP suits and require the Act’s protection.  

Cf. Klayman v. Segal, 783 A.2d 607, 613 n.5 (D.C. 2001) (“Because prolonged litigation in defamation 

actions against media defendants may inhibit free speech . . . . summary procedures are essential.”).  

Indeed, Mann ignores that the first dismissal under the Act was of a lawsuit by an individual against 

a corporation and its employee.  Order, Lehan v. Fox Television Stations, Inc., No. 2011 CA 004592 

(D.C. Sup. Ct. Dec. 2, 2011) (King, J.); see also Farah v. Esquire Magazine, Inc., 863 F. Supp. 2d 29, 36-
                                                 

45 See Mann, The Hockey Stick and the Climate Wars, at 253 (“I became a public figure . . . .”); Bill 
Blakemore, ‘New McCarthyism’ Described by Climate Scientist Michael Mann, abcnews.com (July 8, 2012), 
Ex. 2, at 3 (Mann identifies himself as “a public figure in this debate” on global warming); Bill 
Blakemore, Climate Denialists Worse than Tobacco CEOs Lying Under Oath, Says Mann, abcnews.com 
(July 8, 2012) (Mann states that he has “actually learned to embrace the role”), Ex. 2, at 10. 
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40 (D.D.C. 2012) (dismissing defamation case against magazine and its employees under D.C. Anti-

SLAPP Act).  He also ignores the D.C. Council’s view that the impact of SLAPP suits “is not limited 

to named defendants[’]  willingness to speak out, but prevents others from voicing concerns as 

well.”  Council of the District of Columbia Committee on Public Safety and the Judiciary 

Committee Report, Report on Bill 18-893, “Anti-SLAPP Act of 2010” (“Report on Bill 18-893”), 

Ex. 8, at 1 (describing the Act’s “Background and Need”).  In the D.C. Council’s view, stopping 

lawsuits “aimed to punish or prevent the expression of opposing points of view,” id., at the earliest 

possible instant is a public good, the benefit of which accrues to all persons subject to the 

jurisdiction of this Court.  Given the unusual (and unrebutted) fact that Mann has confirmed that his 

aim in this litigation is to silence opposing points of view on global warming, CEI Defendants’ Anti-

SLAPP Motion at 1-3, 23-26, it would be difficult to imagine a more appropriate case for dismissal 

under the Act. 

Mann’s contention that the CEI Defendants do not yet “show any signs of having their First 

Amendment rights ‘muzzled’” also misses the mark.  Opp. at 36.  It is well recognized that 

defendants such as CEI and Simberg are fully entitled to seek the protection of anti-SLAPP statutes 

notwithstanding their ability to continue to exercise their First Amendment rights. Lafayette 

Morehouse, Inc. v. Chronicle Publ’g Co., 37 Cal. App. 4th 855, 863 (1995) (plain language of statute 

applied to libel cases brought against a media outlet for reporting on issues of public concern); Stern 

v. Doe, 806 So. 2d 98, 100 (La. Ct. App. 2001) (“The purpose of [the Louisiana anti-SLAPP statute] is 

to review frivolous and meritless claims against the media at a very early stage in the legal 

proceedings.”).  To hold that the Act applies only when SLAPP defendants have in fact been 

silenced would defeat its purpose of blocking attempts to litigate parties into silence.   

Finally, Mann understandably resists the daunting burden that the Act’s language imposes on 

him.  As Mann describes, the Act was modeled on California’s anti-SLAPP statute, but instead of 
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requiring (as under California law) a “probability the plaintiff will succeed on the merits,” it requires 

the plaintiff to show that he is “likely to succeed on the merits.”  Opp. at 37-38.  Mann’s assertion 

that “[t]his is a distinction without a difference,” Opp. at 38, denies all credit to the D.C. Council’s 

choice to depart from California’s approach in this one, crucial respect.  The legislative history 

shows that the D.C. Council studied the laws of the states and federal law in crafting the Act’s text, 

and then substantially revised that text (including the provision at issue) based on comments by the 

American Civil Liberties Union (“ACLU”) to better address what it recognized to be a substantial 

problem within the District.  Report on Bill 18-893, Ex. 8, at 1, 8.   

To that end, it chose a word, “likely,” that the same dictionary relied upon by Mann defines 

as “having a high probability of occurring or being true” and “very probable.”46  Mann offers no 

explanation for why he quotes, instead, the definition of “likelihood,” a different word that is not 

used in the statute.  Opp. at 38.  Based on the words the Council chose, it is quite clear that the 

Council did intend, contrary to Mann’s contention, that a court applying the Act “determine whether 

it is more probable than not that plaintiff will prevail on the claim.”  Opp. at 38. 

B. Mann Identifies No Provably False Statements of Fact Because the CEI 
Defendants’ Characterization of His Research Is Protected Opinion 

Mann focuses on the verifiability of statements as the lynchpin of the opinion analysis, Opp. 

at 43-46, but fails to acknowledge that courts are also required to consider the context in which the 

statements were published when determining whether they are actionable to begin with.  See Moldea 

II, 306 U.S. App. D.C. at 5, 22 F.3d at 314.  If the context is one in which a reader expects to be 

presented with statements of opinion, defendants “must be given some leeway to offer ‘rational 

                                                 

46 Likely, Merriam-Webster.com, http://www.merriam-webster.com/dictionary/likely.   
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interpretation’” of the facts.  Id. at 4, 22 F.3d at 313.  In such cases, the “correct measure” of 

whether a statement is verifiably false is whether “no reasonable person could find that the [defendant’s] 

characterizations were supportable interpretations” of true underlying facts disclosed to the reader.  

Id. at 8, 22 F.3d at 317 (emphasis in original).  Any statements that fail to satisfy this stringent test 

are protected opinion.  Mann’s contention that this analysis applies only to “evaluations of a literary 

work” has been definitively rejected by, among others, the Court of Appeals, which has also rejected 

his argument that generalized claims can be subject to the verification necessary to establish a 

provable falsehood.  

1. Mann Ignores the Central Role of Context 

Mann is compelled to concede that “context has been a determinative factor for courts in 

the wake of Milkovich,” but he errs in his contention that context matters only in “the necessarily 

subjective theater of artistic commentary and review.”  Opp. at 47.  Contrary to Mann’s contention, 

Milkovich v. Lorain Journal Co., 497 U.S. 1, 19 (1990), while rejecting “an artificial dichotomy between 

‘opinion’ and fact,” did not undermine the central role of context in determining whether a 

statement is actionable.  See Opp. at 46-47.  The case law is clear that context matters in three 

respects: genre, subject matter, and the work as a whole.  Any of these may be decisive. 

Indeed, the Milkovich court described with approval the Court’s earlier decision in Greenbelt 

Cooperatuve Publishing Ass’n, Inc. v. Bresler, 398 U.S. 6 (1970), which recognized the relevance of 

context in holding that a characterization of a developer’s negotiating position as “blackmail” could 

not support a defamation claim.  497 U.S. at 16-17.  The Court recognized that, “as a matter of 

constitutional law, the word ‘blackmail’ in these circumstances was not slander when spoken,” id. 

(internal quotation marks omitted) (emphasis added), due to the context of the heated public debate 

over the developer’s tactics and the statement’s placement in an article that provided greater factual 

context.  Id. at 17.  The Milkovich court also cited with approval Letter Carriers v. Austin, 418 U.S. 264, 
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284-86 (1974), a case holding that use of the word “traitor” to describe a union “scab” was not 

actionable “in the context of this case,” which was an article regarding a heated labor dispute 

published in a pro-union newsletter, because readers would have understood that word “to 

demonstrate the union’s strong disagreement with the views of those workers who oppose 

unionization.”  418 U.S. at 284.  The Court recognized that “such exaggerated rhetoric was 

commonplace in labor disputes” and so was not actionable in that context.  Id. at 286.   

And were there any doubt on the continued relevance of context, the Supreme Court laid it 

to rest in its recent decision in Snyder v. Phelps, 131 S. Ct. 1207, 1219 (2011), which held a church’s 

offensive message on picket signs at a soldier’s funeral to be protected speech based on “the whole 

context of how and where it chose to say it.”47 

Moldea II confirmed that Milkovich was not intended, and should not be read, to “sweep 

away” the established “principle of looking to the context in which speech appears” that was at the 

heart of Ollman v. Evans, 242 U.S. App. D.C. 301, 750 F.2d 970 (D.C. Cir. 1984) (en banc), and other 

cases.  See Moldea II, 306 U.S. App. D.C. 1, 5-6, 22 F.2d at 314-15 (discussing Ollman).  In Moldea v. 

New York Times, 304 U.S. App. D.C. 406, 414-18, 15 F.3d 1137, 1145-49 (D.C. Cir. 1994) 

(“Moldea I”), the D.C. Circuit initially found actionable two passages supporting the newspaper’s 

assessment that Moldea was a “sloppy” journalist: the questioning of his assertion that Joe Namath 

“guaranteed” a Super Bowl victory “shortly after a sinister meeting in a bar with a member of the 

opposition” and the criticism of Moldea for the “reviv[al] of the discredited notion” that an owner 

of the L.A. Rams “who had a penchant for gambling[] met foul play when he drowned in Florida.”  

                                                 

47 The Supreme Court’s 2010 grant of certiorari in Snyder, 130 S. Ct. 1737 (2010), vacated the Fourth 
Circuit decision cited by Mann.  See Opp. at 47 & n.87. 
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The court further thought it “important to make clear that . . . our analysis of this case is not altered 

by the fact that the challenged statements appeared in a ‘book review’ rather than in a hard news 

story.”  Id. at 414-15, 15 F.3d at 1145-46. 

But on rehearing, the D.C. Circuit reversed its earlier holding on these two passages for 

“fail[ing] to take sufficient account” of the context in which the statements appeared.  Moldea II, 306 

U.S. App. D.C. at 2, 22 F.3d at 311.  It recognized that Milkovich was decided “against the backdrop 

of th[e] settled principle” that different genres of writing have a different influences on the average 

reader, and that it had “erred in assuming that Milkovich abandoned the principle of looking to the 

context in which [the statement] appears.”  Id. at 5-6, 22 F.3d at 314-15.  Instead of “disavow[ing] 

the importance of context,” the Supreme Court “simply discounted it in the circumstances of that 

case.”  Id. at 5, 22 F.3d at 314 (internal quotation marks omitted).  Applying the correct standard, the 

D.C. Circuit dismissed the case in its entirety. 

And contrary to Mann’s characterization of the case, Opp. at 47-48, Weyrich v. New Republic, 

Inc., 344 U.S. App. D.C. 245, 235 F.3d 617 (D.C. Cir. 2001), similarly accepted the importance of 

context.  Recognizing that The New Republic “is itself well-known to be a magazine of political 

commentary, a self-described ‘Weekly Journal of Opinion,’” it held that a reference to the plaintiff’s 

supposed “bouts . . . of paranoia” was not actionable because it was “[p]resented in such a loose 

manner, in such a well-understood context . . . .”  As the court explained, although if “looking at 

these statements in isolation, a reasonable reader might interpret them to attribute a diagnosable and 

debilitating mental affliction to appellant . . . the First Amendment demands that we place these 

references in their proper context.”  Id. at 253, 235 F.3d at 625.  Also contrary to Mann’s 

description, the court did not hold that certain isolated words or statements regarding the plaintiff 

were actionable, see Opp. at 48, but allowed to proceed claims regarding “a number of [allegedly] 

false anecdotes, suggesting to the average reader that appellant is not only a political reactionary, but 
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emotionally volatile, perhaps even mentally unsound, and otherwise unfit for his profession.”  344 

U.S. App. D.C. at 255, 325 F.3d at 627.  Unlike the “loose” characterizations of Weyrich the court 

held to be protected—references to “bouts of pessimism and paranoia,” “habits of suspicion, 

pessimism, and antagonism,” and the fact that other conservatives have acted “as nutty as 

Weyrich”—these anecdotes were “historical vignettes,” some “utiliz[ing] quotations, some 

purportedly from appellant, to further reinforce the impression that the stories are in fact true.”  Id. 

at 254, 325 F.3d at 626.  The difference was that these anecdotes were sufficiently detailed and 

specific to overcome any presumption that, based on their appearance in a political magazine, they 

were expressions of opinion.  Id.   

And Mann ignores entirely that the D.C. Court of Appeals has been especially sensitive to 

context.  The Court of Appeals recognized in Guilford Transp. Indus., Inc. v. Wilner, 760 A.2d 580, 582-

83 (2000), that the context-sensitive approach of Ollman remains good law and that it applied to an 

op-ed column concerning a labor dispute.  The plaintiffs, including a railroad company, claimed that 

the column falsely portrayed them as antagonistic to labor and implicitly accused them of violating 

federal labor statutes.  Id. at 585.  The court, however, found the challenged statements non-

actionable, based on three contextual factors.  First, it was “critical . . . that the allegedly defamatory 

utterances in this case appeared in an Op–Ed column in which Wilner [the defendant] was 

commenting on matters of substantial public concern.”  Id. at 597.   

Second, the statements were “made in the context of a labor dispute,” such that statements 

“which on their face resemble statements of fact, may, depending on the circumstances, be treated 

as statements of opinion not subject to an action for libel” because such disputes “normally involve 

considerable differences of opinion and vehement adherence to one side or the other.”  Id. at 597-98 

(citation and internal quotation marks omitted).  In that context, the Court held, even some 

“provably false” statements could not support a defamation claim: 
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[W]e do not believe that those statements in the column which the plaintiffs have 
characterized as “provably false” are of the genre which would support a defamation 
case against the author of a column on the opinion page of a newspaper. The 
plaintiffs’ focus has been on Wilner’s allegation that Guilford [the main plaintiff] 
“bolted” from national wage and benefit negotiations. According to Professor 
Northrup, Guilford did not bolt; rather, it declined to “opt into” national 
“handling.” Either way, Guilford negotiated locally and not nationally. Even 
assuming that Wilner’s use of the verb “bolted” reflects lack of precision, and treats 
the plaintiffs with undeserved asperity, the challenged language surely pales in 
comparison to “blackmail,” Greenbelt Publ’g Ass’n, 398 U.S. at 11-14, or “traitor” or 
“scab,” Austin, 418 U.S. at 282-87.  If we were to adopt a rule of law which sustains 
the plaintiffs’ position on this issue, then authors of every sort would be forced to 
provide only dry, colorless descriptions of facts, bereft of analysis or insight. 

Id. at 598-99 (some citations and internal quotation marks omitted).   

 And third, the Court considered the work as a whole, particularly the column’s 

acknowledgment that one deal that it criticized had been upheld by a federal agency.  Id. at 599; see 

also Klayman, 783 A.2d at 616 (“[T]he publication must be considered as a whole . . . .”).  Thus, “[a]ny 

reasonable reader of the column would understand that Guilford took certain actions, that Wilner 

was apparently unenthusiastic about those actions, and that the ICC [Interstate Commerce 

Commission] basically sustained them.”  760 A.2d at 599.  “This is not the stuff of which successful 

libel suits are made,” the Court concluded.  Id.   

2. Taken in Context, the Challenged Statements Are Protected Opinion 

 Although acknowledging that context may be “determinative,” Mann makes no attempt to 

apply the law to the facts of this case other than to state that it is not a “liability shield” in every 

instance.  See Opp. at 47.  But all three contextual factors of Guilford, which is binding on this Court, 

demonstrate that the challenged statements are protected expressions of opinion. 

 First is genre.  Mann concedes that the Blog Post and Lowry’s statement (which Mann 

contends CEI republished) “were published on websites that . . . often offer opinion commentary.”  

Opp. at 47.  Moldea II, Weyrich, and Guilford each recognize the significance of this contextual factor, 

with Guilford declaring it to be “critical.”  760 A.2d at 597.  Indeed, the Blog Post employs the kind 
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of “‘strong statements, sometimes phrased in a polemical manner that would hardly be considered 

balanced or fair elsewhere in the newspaper,’” that would tip off a reasonable reader that its contents 

are not “hard news” but expressions of non-verifiable opinion.  760 A.2d at 583 (quoting Ollman, 

242 U.S. App. D.C. at 317, 750 F.2d at 986).  

 Second is the broader context of the public debate over global warming.  Just as the Court of 

Appeals recognized regarding labor disputes, statements made in the context of the debate over 

global warming “normally involve considerable differences of opinion and vehement adherence to 

one side or the other.”  760 A.2d at 598.  In fact, Mann’s recent book fairly well chronicles the 

heated debate over global warming, often describing it as a “war” or a “battle.”48  In this context, 

forceful, highly opinionated language and hyperbole are expected, from advocates on both sides. 

Mann uses precisely this type of language when he describes CEI as dishonest, accuses it of being an 

“industry front group,” and characterizes its work as “fraudulent.”  See CEI Defendants’ Anti-

SLAPP Motion at 23-26.  In such a heated context, the Court of Appeals held, statements “which 

on their face resemble statements of fact, may, depending on the circumstances, be treated as 

statements of opinion not subject to an action for libel.”  760 A.2d at 597.  Were the law otherwise, 

it would sweep up too much speech on matters of public interest, stifling free and open debate.  Id.   

 The statements at issue here are not distinguishable from those at issue in Guilford in terms 

of their vehemence or general implication of disapproval.  The article in Guilford stated that the 

plaintiffs had “ignited” a “bitter labor-management conflict,” “bolted from traditional national wage 

and benefits negotiations,” engaged in “chaotic legal fisticuffs,” and employed questionable legal 

tactics later blessed by a federal agency “with a zealous pro-management bias.”  Id. at 584-85.  Here, 
                                                 

48 See, e.g., Mann, The Hockey Stick and the Climate Wars, at 233. 
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Mann complains of statements that his research is “intellectually bogus” and relies on “data 

manipulation” to reach certain conclusions, that he is the “posterboy” of a “corrupt and disgraced” 

field, and that claims against him have been dismissed in investigations by a public university  whose 

willingness to pursue “academic and scientific misconduct” the CEI Defendants (and many others) 

doubt.  Opp. at 41; Compl., Exs. A, C.  There is no relevant distinction, and Mann does not suggest 

one.  See also infra § II.B.3 (discussing related hyperbole inquiry). 

 Third is the question of how those statements are situated in the work as a whole.  Just as 

the column at issue in Guilford reported that a federal agency had approved the plaintiff’s actions, the 

Blog Post reports that Mann was “declared innocent of any wrongdoing” by Penn State and was 

also cleared by the NSF’s investigation.  The Blog Post does not call for Mann to be fired—a call 

that would naturally follow an accusation of fraud—but for the university to commission “ a fresh, 

truly independent investigation” of his research.  As in Guilford, any reasonable reader would 

understand that Mann took certain actions, that the CEI Defendants were unenthusiastic about 

those actions, and that Penn State and the NSF found Mann guilty of no wrongdoing.  See 760 A.2d 

at 599.  That “is not the stuff of which successful libel suits are made.”  Id. 

3. Taken in Context, the Challenged Statements Are Rhetorical Hyperbole 

Mann ignores the fact that the challenged statements are, in the context of the climate-

change debate, clearly rhetorical hyperbole, phrased in colorful language, and not actionable 

assertions of fact.  Indeed, the entirety of Mann’s response consists of citations to comments left on 

CEI’s website by unknown third parties and to statements by Mann’s supporters and allies 
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professing shock that anyone would compare Penn State’s handling of Mann to its handling of Jerry 

Sandusky.49  See Opp. at 52-55.   

Had Mann addressed the case law—this section of his brief discusses none and does not 

even attempt to apply the law to the facts of the case—he would know these citations are irrelevant: 

[T]he inquiry into whether a statement should be viewed as one of fact or one of 
opinion must be made from the perspective of an ‘ordinary reader’ of the statement.  It 
is also clear that the determination of whether a statement is opinion or rhetorical 
hyperbole as opposed to a factual representation is a question of law for the court. 

Mr. Chow of N.Y. v. Ste. Jour Azur S.A., 759 F.2d 219, 224 (2d Cir. 1985) (citation omitted) (emphasis 

added).  Yet faced with a “question of law,” Mann ignores the law entirely, choosing instead to focus 

on a carefully curated selection of unrepresentative comments and articles that support his 

interpretation of the challenged statements.  If the law actually held that the proper standard is a 

battle of citations, the CEI Defendants would proffer their own list, and the Court could determine 

which list is longer.  But because the law does not hold that, the CEI Defendants will instead 

address the governing precedents.  

Under those precedents, when the literal or factual nature of a statement is challenged, the 

Court should play it down the middle.  Thus, “[i]n determining whether a statement is fact or 

opinion, a court is, of course, trying to assess the average reader’s view of the statement rather than 

that of either the most skeptical or most credulous reader.”  Ollman, 242 U.S. App. D.C. at 310 n.16, 

750 F.2d at 979 n.16.  “The court should not . . . indulge far-fetched interpretations of the 

challenged publication.  The statements at issue should not be interpreted by extremes, but should 

be construed as the average or common mind would naturally understand them.”  Guilford, 760 A.2d 
                                                 

49 This is despite the fact that Mann drops his defamation claim regarding that statement in the same 
section of his brief.  See Opp. at 52; Compl. ¶26 (listing challenged statements). 
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at 594-95 (internal quotation marks omitted).  Once again, context is key.  Dilworth v. Dudley, 75 F.3d 

307, 310 (7th Cir. 1996) (explaining that hyperbole “cannot be determined without consideration of 

context”); Letter Carriers, 418 U.S. at 286-87; Greenbelt, 398 U.S. at 14. 

Hyperbolic rhetoric is not actionable because it “cannot reasonably [be] interpreted as stating 

actual facts . . . .” Weyrich, 344 U.S. App. D.C. at 252, 235 F.3d at 624 (internal quotation marks 

omitted).  For example, when Mann asserts on a radio broadcast that one of his critics is a “hired 

assassin,” no reasonable listener takes that statement to mean that the critic has, in fact, been hired 

to murder Mann or anyone else.  See CEI Defendants’ Anti-SLAPP Motion at 55 (analyzing other 

instances of Mann’s hyperbole).   

The language at issue here is similarly hyperbolic and would be recognized as such by any 

ordinary reader, who would be attuned to the heated rhetoric typically employed in the public debate 

over global warming.  For example, Mr. Lowry’s statement that Mann’s work is “intellectually 

bogus” would not, to a reasonable reader, mean or imply criminal fraud any more than the statement 

the term “intellectually bankrupt” implies insolvency.  A word like “bogus” is precisely the kind of 

word used to express outrage and disagreement, as opposed to stating cold, hard facts.  On that 

basis, an Ohio court rejected the claim that use of the word “bogus” to describe legal claims implied 

fraud, finding instead that the word “suggests opinion.”  Cooke v. United Dairy Farmers, Inc., No. 

04AP-817, 2005 WL 736246, at *6 (Ohio Ct. App. Mar. 31, 2005).   

And on that same basis, many courts have held that even use of the word “fraud” or 

“fraudulent” was, in context, only hyperbole, not an assertion of fact.  E.g., Coghlan v. Beck, --- 

N.E.2d ---, 2013 WL 240421, at *11 (Ill. Ct. App. Jan. 22, 2013) (defendants’ description of 

plaintiffs’ enterprise as a “fraud machine” not actionable “in the overall context” of publication 

criticizing plaintiff); Art of Living Found. v. Does, No. 10-CV-05022, 2011 WL 2441898, at *7-8 (N.D. 

Cal. 2011) (defendants’ statement that plaintiffs engaged in “fraud” and “obtained money from 
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participants on false, deceitful declarations” not actionable in the context of “obviously critical 

blogs . . . with heated discussion and criticism” of defendants and in the “specific context” of a 

heated Internet debate); Nicosia v. De Rooy, 72 F. Supp. 2d 1093, 1104 (N.D. Cal. 1999) (defendant’s 

statement that the plaintiff was a “self-serving fraud,” a “criminal” and acted “illegally” not 

actionable due to the “controversial subject matter of the debate” and use of language “too loose 

and hyperbolic to be susceptible of being proved true or false”); Beattie v. Fleet Nat. Bank, 746 A.2d 

717, 727 (R.I. 2000) (defendant’s statement that plaintiff’s appraisal was so misleading “as to be 

considered fraudulent” not actionable where context of deal indicated it “amounted to a 

hyperbolic . . . opinion”); Phantom Touring, Inc. v. Affiliated Publ’n, 953 F.2d 724, 729 (1st Cir. 1992) 

(newspaper’s description of a theatrical production as “a rip-off, a fraud, a scandal, a snake-oil job” 

not actionable due to use of “hyperbolic” language admitting “numerous interpretations” that could 

not be verified); 600 W. 115th Street Corp. v. Von Gutfeld, 603 N.E.2d 930, 937 (N.Y. 1992) 

(defendant’s statement that plaintiff’s permit application was “as fraudulent as you can get and it 

smells of bribery and corruption” not actionable in the context of a heated debate among ordinary 

citizens who could not be supposed to be in possession of undisclosed facts); Henry v. Halliburton, 

690 S.W.2d 775, 778 (Mo. 1985) (defendant’s statement that insurance agent is “‘a fraud and a 

twister’” did not suggest that agent committed specific crime where it was clear from the context 

that the defendant was expressing only his opinion and not alleging any “specific crime”); Stuart v. 

Gambling Times, Inc., 534 F. Supp. 170, 172 (D.N.J. 1982) (defendants’ description of plaintiffs’ book 

as “the # 1 fraud ever perpetrated upon the gambling reader” not actionable where it was clear from 

the context that this was only the reviewer’s opinion and not a suggestion that any specific “acts 

occurred which would be criminally punishable”).  

The other statements of which Mann complains are of a similar vein: strong but 

“imaginative expression,” Coles v. Washington Free Weekly, Inc., 881 F. Supp. 26, 32 (D.D.C. 1995), that 



 

29 
 

is meant to signal disagreement and disdain, not any accusation of criminal fraud.  And it is precisely 

in that kind of context that courts have routinely held words bearing connotations of both fraud and 

disdain to be “mere hyperbole rather than falsifiable assertions of discreditable fact,” when taken in 

that kind of context.  Dilworth, 75 F.3d at 310 (“‘scab,’ ‘traitor,’ ‘amoral,’ ‘scam,’ ‘fake,’ ‘phony,’ ‘a 

snake-oil job,’ ‘he’s dealing with half a deck,’ and ‘lazy, stupid, crap-shooting, chicken-stealing 

idiot.’”).  Mann offers no reason why the result here should be any different. 

4. Mann’s Assertion that the CEI Defendants’ Statements Are Verifiable 
Ignores Binding Case Law 

 Mann asks the Court to pass judgment on the veracity of the exact kind of “general 

characterizations” that the Court of Appeals has held are not “concrete enough to reveal ‘objectively 

verifiable’ falsehoods” that could possibly be the subject of a defamation claim.  Rosen v. AIPAC, 

Inc., 41 A.3d 1250, 1259 (D.C. 2012) (footnote omitted); see Opp. at 43-46.  In Rosen, the Court of 

Appeals held that an employer’s statement to the New York Times that an employee had been 

dismissed for actions regarding the use of classified information that differed from “the standards 

that AIPAC expects and requires of its employees” was not actionable because the employer lacked 

any specific written standards.  41 A.2d at 1260.  While it expected employees to adhere to such 

standards as obeying the law and following counsel’s advice, that “was too subjective, too 

amorphous, too susceptible of multiple interpretations . . . to make any of them susceptible to proof 

of particular, articulable content.”  Id.  Because “standards” was “a word of aggregation” at a “high[] 

level of generality” and “could have meant many things, none self-evident,” any statement that the 

plaintiff had not followed those standards could not be “provably false” and therefore was not 

actionable.  Id. at 1260-61. 

 Rosen, in turn, relied on and approved of two cases demarking the limits of verifiability.  Id. at 

1258-59.  McClure v. Am. Family Mut. Ins. Co., 223 F.3d 845, 856 (8th Cir. 2000), concerned press 

statements made by an employer regarding two insurance agents it had fired for lobbying.  The 
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company had stated that the agents “engaged in ‘disloyal and disruptive activity,’” had not 

understood the “‘value of loyalty and keeping promises,’” had acted “‘against the best interests of 

the insurance buying public,’” “‘were in direct violation of their agreements,’” and had engaged in 

“‘conduct unacceptable by any business standard.’”  Id. at 853.  As the Court of Appeals noted with 

approval, the McClure court concluded that these “remarks on a subject lending itself to multiple 

interpretations cannot be the basis of a successful defamation action because as a matter of law no 

threshold showing of ‘falsity’ is possible in such circumstances.”  Id. (internal quotation marks 

omitted).  Similarly, in Gibson v. Boy Scouts of Am., 360 F. Supp. 2d 776, 781 (E.D. Va. 2005), the Boy 

Scouts published a statement that an individual was “unfit to be a Scoutmaster and in Scouts.”  As 

the Court of Appeals again noted with approval, the Gibson court held that the words were too 

general to “contain a provably false factual connotation” and so were “merely the expression of the 

speaker’s opinion.”  Id.; see Rosen, 41 A.2d at 1259.   

 So too here.  This is apparent from a review of the statements.  CEI’s statements that Mann 

“has molested and tortured data in the service of politicized science that could have dire economic 

consequences for the nation and planet” and “had been engaging in data manipulation” are not, as 

Mann claims, “plainly factual and verifiable.”50  See Opp. at 43.  These are general terms subject to 

multiple meanings, some technical, some critical, many benign.  See CEI Defendants’ Anti-SLAPP 

Motion, at 41-3.  They state nothing that is provably false; in other words, they state an opinion.  

Mann’s challenge to Lowry’s statement that his work is “intellectually bogus” also fails.  This 

statement—which CEI never made, in any case, see infra § II.C—is plainly the kind of “general 

                                                 

50 Although Mann mentions this statement, Opp. at 43, he has abandoned any claim regarding it and 
no longer considers it to be among those statements he challenges in this litigation, Opp. at 41.   
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characterization[]” that the Court of Appeals held is not “concrete enough to reveal ‘objectively 

verifiable’ falsehoods” that could support a defamation claim.  Rosen, 41 A.3d at 1259.  So unspecific, 

it would not be viewed by an ordinary reader as making an assertion of fact.  

 The same is true of the statement that “Mann has become the posterboy of the corrupt and 

disgraced climate science echo chamber.”  To begin with, it is not clear to what verifiable facts this 

statement could refer, because it is a characterization of a field of research and its political 

supporters (the “corrupt and disgraced climate science echo chamber”) and of how others view Mann 

within that field (“the posterboy”).  Mann asserts that this “statement explicitly accuses Dr. Mann of 

corruption,” as if using the words “Mann” and “corrupt” in the same sentence was itself unlawful, 

but the statement neither sets forth nor implies any particular facts.  Opp. at 43.   

Rinaldi v Holt, Rinehart & Winston, Inc., 366 N.E.2d 1299, 1307-08 (N.Y. 1977), actually cuts 

strongly against Mann, offering a sharp contrast to his hazy claims.  See Opp. at 43-44.  It upheld 

dismissal of a plaintiff judge’s libel action regarding a book that had deemed him “probably 

corrupt,” but initially found the statement actionable because it was “not used merely in a ‘loose, 

figurative sense’” to demonstrate general disagreement.  366 N.E. at 1307.  Instead, it was a 

conclusion based on the book’s detailed accounts of “illustrative cases” before the judge—accounts 

that the judge, in his complaint, alleged to be materially false.  See id. at 1303.  For that reason, “[t]he 

ordinary and average reader would likely understand the use of these words, in the context of the 

entire article, as meaning that plaintiff had committed illegal and unethical actions.”  Id. at 1307.51  So 

while the plaintiff in Rinaldi pointed to factual statements so concrete that no reader could take the 
                                                 

51 The court nonetheless affirmed dismissal of that claim because the plaintiff was unable to “set 
forth sufficient evidentiary facts to generate a triable issue of fact as to the falsity and actual 
maliciousness of the accusations of criminal conduct.”  366 N.E.2d at 1307.   
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charge of corruption merely as an expression of opinion, Mann points only to a word, “corrupt,” 

standing alone and unsupported by any detail—something that any reader would recognize as an 

epithet, not a factual conclusion. 

 Finally, Mann never explains how a question directed as criticism at Penn State’s 

investigation of Mann actually states any fact regarding Mann.  He merely asserts as much, Opp. at 

45, missing the whole point of the question as challenging the university’s motivations and diligence.  

But his interpretation is implausible: why, after all, would one who is asserting that Mann committed 

fraud call for “a fresh, truly independent investigation” in the very next sentence, rather than simply 

demand that he be fired?  Instead, a reasonable reader would see that the surrounding text is critical 

of the university, not Mann, and questions Penn State’s motives in both the Sandusky and Mann 

affairs.  That reader would take it as restating the central premise of the Blog Post: that Penn State 

puts its own interests ahead of ferreting out inconvenient truths.  Phrased as a question, it leads the 

reader to that conclusion.52 

But even assuming Mann’s tortured interpretation, “academic and scientific misconduct” is 

no more concrete than the statements held not actionable in Rosen (employee violated his employer’s 

“standards”),  McClure (employees acted “against the best interests of the insurance buying public” 

and had engaged in “conduct unacceptable by any business standard”), and Gibson (plaintiff was 

“unfit to be a Scoutmaster and in the Scouts”).  Like those statements, it is simply “too subjective, 

                                                 

52 Mann’s citation, Opp. at 51, of Afro-Am. Publ’g Co. v. Jaffe, 366 F.2d 649, 653-55 (D.C. Cir. 1966), 
regarding rhetorical questions is inapposite, because that case concerned defamatory meaning—i.e., 
whether a statement casts its subject into disrepute—and not opinion.  See id. at 654 (considering 
whether the statements at issue “tend[ed] to bring the plaintiff into contempt, ridicule and disgrace 
in the community in which he operated his business”).   
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too amorphous, too susceptible of multiple interpretations,” 41 A.3d at 1260, to suggest any 

verifiable fact.  Instead, what it suggests is opinion. 

5. Mann Misstates the Law on the “Supportable Interpretation” Standard and 
“Fair Comment” Privilege 

Mann’s contention that only statements that are “evaluations of a literary work” may be 

protected as a “supportable interpretation” of facts, see Opp. at 49, has been rejected by, among 

others, the Court of Appeals.  Guildford, 760 A.2d at 597 (discussing the application of the 

“supportable interpretation” standard in case challenging statements in an op-ed column regarding a 

labor dispute); id. at 601 (applying the standard because the article left the reader “free to draw his or 

her own conclusions regarding whether the plaintiffs acted wrongfully”); see also Dodds v. Am. Broad. 

Co., 145 F.3d 1053, 1067-68 (9th Cir. 1998) (“Prime Time Live” report on alleged misconduct by 

judge); Partington v. Bugliosi, 56 F.3d 1147, 1156-57 (9th Cir. 1995) (book and television docudrama 

that impugned attorney’s competence and performance in murder trial); Washington v. Smith, 317 U.S. 

App. D.C. 79, 81, 80 F.3d 555, 557 (D.C. Cir 1996) (magazine article impugning competence and 

performance of basketball coach); Hunter v. Hartman, 545 N.W.2d 699, 706 (Minn. Ct. App. 1996) 

(statement by talk show host impugning competence and performance of sports orthopedist); Fasi v. 

Gannett Co., Inc., 930 F. Supp. 1403, 1409-10 (D. Haw. 1995) (newspaper editorial that described 

mayor’s actions as “legalized blackmail”).  In fact, the CEI Defendants are aware of no case that has 

held that the “supportable interpretation” standard is limited to book reviews.   

And Mann’s assertion that Milkovich, and not Moldea II, “governs here” is nonsensical, 

because the two cases are not at all inconsistent.  See Moldea II, 306 U.S. App. D.C. at 5-6, 22 F.3d at 

314-15 (discussing Milkovich); Guilford, 760 A.2d at 597 (discussing Milkovich and Moldea II).  Moldea II 

follows Milkovich’s holding that “statements of opinion can be actionable if they imply a provably 

false fact, or rely upon stated facts that are provably false,” 306 U.S. App. D.C. at 4, 22 F.3d at 313, 
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and also recognizes that “a supportable interpretation . . . does not present a verifiable issue of fact 

that can be actionable in defamation,” id. 

As the Anti-SLAPP Motion describes in detail, the Blog Post links to a wealth of factual 

materials that provide a basis for its commentary, and each of the challenged statements, in turn, is 

commentary on those disclosed facts and other facts readily available to the public.  See CEI 

Defendants’ Anti-SLAPP Motion at 48-51.  Rather than address this point, Mann asserts that all of 

the challenged statements are allegations of fraud and are therefore unsupported, because none of 

the linked or publicly available materials “sets forth a scintilla of evidence” that would support such 

an opinion.  Opp. at 49.  But he does not dispute, nor could he, that the Blog Post prominently links 

to and describes both the Penn State and NSF reports, stating that the former “declared him 

innocent of any wrongdoing” and that the latter did so as well, and links to other materials that are 

critical of Mann’s research methodology.53  See Ex. 6 and attachments.  This is indistinguishable from 

Guilford, in which the challenged column was harshly critical of the plaintiffs’ stance toward 

organized labor and described several of plaintiffs’ run-ins with labor unions in critical language but 

also accurately “disclose[d] that the ICC ruled in Guilford’s favor on some issues and that Guilford 

had engaged in contested litigation with the union and with Amtrak.”  760 A.2d at 601.  In this 

instance, as in Guilford, “the reader is therefore free to draw his or her own conclusions regarding 

whether the plaintiffs acted wrongfully.”  Id.  And while that reader might perceive that the CEI 

Defendants are not sympathetic to Mann, “that surely does not render the column defamatory.”  Id. 
                                                 

53 Mann’s statement that some of the “disclosed facts . . . are authored by Mr. Simberg himself” is 
plainly false.  See Opp. at 49.  A person cannot “author[]” a fact, only report it.  The two articles by 
Simberg linked in the Blog Post report facts from the scientific literature, news reports, the 
Climategate emails, and other sources.  See Ex. 6, attachs. B, C.  Notably, Mann makes no attempt to 
challenge the facts reported in those articles.  See Opp. at 49-50.   
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Accordingly, Mann’s burden is to show that each challenged “statement is ‘so obviously 

false’ that ‘no reasonable person could find that [its] characterizations were supportable 

interpretations’ of the underlying facts.”  Washington, 317 U.S. App. D.C. at 81, 80 F.3d at 557 

(quoting Moldea II, 306 U.S. App. D.C. at 8, 22 F.3d at 317).  Mann makes no attempt to do so.  See 

Opp. at 48-50.   

Mann’s argument regarding application of the District of Columbia’s “fair comment” 

privilege is incoherent.  Mann argues that, even if  the challenged statements were expressions of 

opinion, they would still not be protected by the privilege because “the law protects only opinions 

based on true facts, accurately disclosed.”  Opp. at 50 (internal quotation marks omitted).  But after 

stating that, Mann points to no misstatement of facts or failure to disclose that would defeat 

application of the privilege, instead simply concluding that “Defendants’ statements do not offer an 

opinion regarding Dr. Mann . . . .”  Opp. at 51.   

Indeed, the leading case cited by Mann supports application of the privilege.  Fisher v. 

Washington Post Co., 212 A.2d 335, 337 (D.C. 1965), makes clear that, “[s]o long as the comment is 

the speaker’s actual opinion, based on fact, about a matter of public interest, the words are 

protected . . . .”  On that basis, it dismissed claims regarding the statement that a gallery’s show was 

“badly hung,” recognizing that “opinions could differ on such matters.”  Id.  In dismissing the 

lawsuit, it also rejected the argument “for opinion to be protected by the fair comment doctrine, the 

facts upon which it is based must be stated or referred to so that the reader might draw his own 

conclusions.”  Id.  at 338.  It is enough that “the facts are available to the public . . . .”  Id.  In this 

instance, the challenged statements were highly critical of Mann’s research, a factual predicate that is 
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clearly available to the public.54  But rather than leave readers to find Mann’s research on their own, 

the Blog Post links to Mann’s webpage and to a wealth of commentary on Mann’s research and 

conduct.  See Ex. 6 and attachments.  Accordingly, the fair comment privilege applies here, providing 

an additional ground for dismissal of Mann’s claims. 

6. Mann Abandons His Emotional Distress Claim 

Mann fails to address or even mention Hustler Magazine, Inc. v. Falwell, 485 U.S. 46, 50 (1988), 

which spells out the First Amendment’s limitation of “a State’s authority to protect its citizens from 

the intentional infliction of emotional distress.”  As described in the  CEI Defendants’ Anti-SLAPP 

Motion at 57-58, the plaintiff in that case, a well-known minister, claimed that the defendant, a 

pornographic magazine, had intentionally subjected him to emotional distress by publishing an 

article purporting to be an interview with him “in which he states that his ‘first time’ was during a 

drunken incestuous rendezvous with his mother in an outhouse.”  Id. at 48.  Because “that speech 

could not reasonably have been interpreted as stating actual facts about the public figure involved,” 

the Supreme Court held that the First Amendment precluded liability, even for “speech that is 

patently offensive and is intended to inflict emotional injury.”  Id. at 50.   

Hustler compels the same result here.  Mann identifies no “actual fact” that can be discerned 

from the CEI Defendant’s statement that “Mann could be said to be the Jerry Sandusky of climate 

science.”  See Opp. at 57-58.  Nor could he: no “actual fact” regarding Mann is apparent, particularly 

given that the Blog Post expressly stated that Mann was not engaged in “molesting children.”  See 

                                                 

54 Michael E. Mann: Research, Penn State University Department of Meteorology, 
http://www.meteo.psu.edu/holocene/public_html/Mann/research/research.php.  
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Compl. ¶26.  The CEI Defendants’ comparison is not actionable because it is a statement of pure 

opinion and hyperbole, not a false or even verifiable assertion of fact.   

 In that light, the cases cited by Mann are irrelevant.  Two do not involve expressive conduct 

at all and therefore do not implicate the protections of the First Amendment.  Kotsch v. District of 

Columbia, 924 A.2d 1040, 1046 (D.C. 2007) (an arrest); Muratore v. M/S Scotia Prince, 845 F.2d 347, 

352-53 (1st Cir. 1988) (stalking and other harassment by photographers on a cruise ship).  One 

predates Hustler by 18 years and raises no First Amendment issue.  Moore v. Greene, 431 F.2d 584, 591 

(9th Cir. 1970).  And the last involved statements that plainly did state “actual facts.”  Kolegas v. Heftel 

Broad. Corp., 607 N.E.2d 201, 212 (Ill. 1992).  Specifically, the defendants, a radio station and its 

hosts, had broadcast that the plaintiff’s wife, afflicted with neurofibromatosis, “was so hideous that 

no one would marry her except under duress” and that the plaintiff’s “wife and five-year-old child,” 

also afflicted with neurofibromatosis, “had deformed heads.”  Id.  Nonetheless, the court’s opinion 

does not address any First Amendment defense to the plaintiff’s emotional distress claim. 

Mann does not even attempt to establish that his emotional distress claim can survive the 

CEI Defendants’ First Amendment defense.  It must therefore be dismissed. 

C. Mann Makes No Real Attempt to Distinguish Case Law Holding that a 
Hyperlink Is Not Republication 

 Mann’s argument that CEI can be liable for National Review editor Rich Lowry’s 

characterization of Mann’s research as “intellectually bogus” fails to seriously address the consistent 

line of cases holding that a party cannot be liable for hyperlinking to allegedly defamatory statements 
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so long as it does not itself publish those statements.55  See CEI Defendants’ Anti-SLAPP Motion at 

56-57.   

To begin with, Mann provides no support for his contention that CEI’s comment that 

Lowry “expertly summed up the matter” converted its hyperlink into republication.  Opp. at 55-56.  

In U.S. ex rel. Klein v. Omeros Corp., No. C09-1342-JCC, 2012 WL 4874031, at *10 (W.D. Wash. Oct. 

15, 2012), the court recognized as black-letter law that, “[u]nder traditional principles of 

republication, a mere reference to an article, regardless how favorable it is as long as it does not 

restate the defamatory material, does not republish the material.” Id. (quoting In re Phila. Newspapers, 

LLC, 690 F.3d 161, 175 (3d Cir. 2012)).  The key to a traditional republication, it explained, “is that 

it presents the material, in its entirety, before a new audience.  A mere reference to a previously published 

article does not do that.  While it may call the existence of the article to the attention of a new 

audience, it does not present the defamatory contents of the article to that audience.”  Id. at *11 

(quoting Salyer v. S. Poverty Law Ctr., Inc., 701 F. Supp. 2d 912, 916 (W.D. Ky. 2009)) (emphasis in 

original).  This case is indistinguishable from Klein, in that CEI did not restate Lowry’s allegedly 

defamatory statement.  See Compl., Ex. D.  

 Second, Mann simply asserts, again without any support or even any reasoning, that cases 

concerning the effect of republication on the running of limitations periods are not relevant here.  

But the threshold inquiry in each instance is whether a new publication occurred at all, the same matter at 

issue here.56  This is because, “under the single publication rule, the statement is considered 

                                                 

55 Although he uses the plural term “defamatory statements,” Opp. at 55, Mann elsewhere clarifies 
that he claims only one statement to be defamatory: “intellectually bogus,” Opp. at 41.    
56 Mann’s Complaint alleges that CEI’s hyperlink “adopted and republished Mr. Lowry’s defamatory 
statement.”  Compl. ¶84 (emphasis added). 
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published and the statute of limitations runs as soon as the communication enters the stream of 

commerce.”  Salyer, 701 F. Supp. 2d at 915 (internal quotation marks omitted).  Republication, 

however, is an exception to that rule: “Republishing material in a new edition, editing and 

republishing it, or placing it in a new form resets the statute of limitations.”  Id. at 914 (internal 

quotation marks omitted).  Regardless, Klein, which did not involve the running of a limitations 

period, relied on the analysis of cases that do in support of its holding that a hyperlink, without the 

restatement of the link’s allegedly defamatory contents, is not actionable.  2012 WL 4874031, at *11.   

 Third and finally, Mann presents no support for his argument that to “endorse” allegedly 

defamatory speech, without ever repeating it, is itself defamation.  It is not, because an endorsement 

lacks the central element of a defamation claim: publication of “a false and defamatory statement 

concerning the plaintiff.”  LeFande v. District of Columbia, 864 F. Supp. 2d 44, 51 (D.D.C. 2012); see 

also Restatement (Second) of Torts § 558(a) (1977).   

 Lowry’s characterization of Mann’s research as “intellectually bogus” is an expression of 

pure opinion entitled to the First Amendment’s strongest protections.  But it is also a statement that 

CEI never made or republished and for which it therefore could not be liable. 

D. Mann’s Collateral Estoppel Argument Is A Red Herring Because Neither the 
EPA Nor D.C. Circuit Resolved Any Matter at Issue in This Litigation 

Mann attempts to make an end-run around one of the key elements of libel: the question of 

truth or falsity of the challenged statements.  He purports to “believe[] that Defendants will concede 

that their statements were false (especially in light of the fact that they have not argued to the 

contrary in their briefs).”  Opp. at 41 n.78.  But if not, he claims, “CEI will be collaterally estopped 

from asserting that its statements are true based upon its participation in the EPA proceedings and 

subsequent appeal to the District of Columbia Circuit.”  Id.  Both of these contentions are false.   

 The CEI Defendants have never conceded that the challenged statements are false and at no 

time—neither now nor at the moment of publication—have believed them to be.  Mann’s assertion 
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that the CEI Defendants “have not argued to the contrary” in their prior briefs is irrelevant. See 

Opp. at 41 n.78.  It is well established that a motion to dismiss “tests the legal sufficiency of a 

complaint.”  Winston v. Clough, 712 F. Supp. 2d 1, 5 (D.D.C. 2010) (quoting Smith-Thompson v. District 

of Columbia, 657 F. Supp. 2d  123, 129 (D.D.C. 2009).  The CEI Defendants’ briefs thus far have 

focused on the legal issues currently before this Court, and not (as Mann would apparently require) 

the factual  issues that will be litigated if his claims are not dismissed at this stage. 

 Mann’s argument, confined to a footnote, Opp. at 41 n.78, that CEI is collaterally estopped 

from asserting the truth of the challenged statements is equally mistaken.  That footnote references 

the EPA litigation and sets forth the four-prong test for collateral estoppel.  Without actually 

applying that test to the facts of this case, Mann simply asserts that “all of the necessary elements for 

collateral estoppel are present.”  Id.   

As an initial matter, the values of the First Amendment make estoppel especially 

inappropriate here.  The heavy burden that a libel plaintiff must bear—particularly in cases (like this 

one) involving a public figure and issues of public concern—provides the “breathing space” that is 

required for freedom of expression to survive.  See New York Times Co. v. Sullivan, 376 U.S. 254, 271-

72 (1964).  For that reason, it is “a constitutional requirement that the plaintiff bear the burden of 

showing falsity,” even though that rule may result in the dismissal of some meritorious claims.  Phila. 

Newspapers, Inc. v. Hepps, 475 US 767, 776 (1986).  Mann seeks not only to stifle public debate 

through this lawsuit, but to do so while avoiding the traditional safeguards of free debate that apply 

to every other plaintiff in every other lawsuit implicating First Amendment freedoms.   

 On the merits, Mann’s estoppel argument fails in at least three ways.  Estoppel has four 

“foundational requirements”:  “(1) the issue [was] actually litigated and (2) determined by a valid, 

final judgment on the merits; (3) after a full and fair opportunity for litigation by the parties or their 

privies; (4) under circumstances where the determination was essential to the judgment, and not 
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merely dictum.”  Modiri v. 1342 Rest. Group, Inc., 904 A.2d 391, 395-96 (D.C. 2006) (quoting Davis v. 

Davis, 663 A.2d 499, 501 (D.C. 1995)).   

  First, the truth or falsity of the CEI Defendants’ statements was never “actually litigated,” 

nor was any claim regarding Mann’s research or conduct.  As discussed in supra § I.D, CEI filed a 

petition to reconsider of EPA’s Endangerment Finding in 2010, raising issues relating to the 

Climategate scandal, and the EPA denied it and other such petitions on the basis that the research 

implicated by Climategate was irrelevant to its Endangerment Finding because it had relied on so 

many other studies.  75 Fed. Reg. 49,556 (Aug. 13, 2010).  The D.C. Circuit upheld that reasoning in 

Coalition for Responsible Regulation v. EPA, 401 U.S. App. D.C. 306, 684 F.3d 102 (D.C. Cir. 2012). 

Mann argues that the D.C. Circuit’s decision forecloses any consideration of the truth or 

falsity of statements made nearly two years after EPA’s petition denial, because EPA’s denial 

specifically disproves any “data manipulation” on his part.  See Opp. at 41 n.78.  But even if a general 

claim like “data manipulation” was the kind of thing that could be proven true or false, see supra 

§ II.B.4, those proceedings did not “actually litigate” the issue or determine it “on the merits.”  

Compare Modiri, 904 A.2d at 395-96; Davis, 663 A.2d at 501.  EPA’s notice mentions Mann only once, 

in a footnote citation to a 2009 paper.  75 Fed. Reg. at 49,571/3, P. Ex. 11.  EPA does not claim that 

it conducted any independent investigation of Climategate, but only that it “has reviewed all of the 

CRU emails.”  Id. at 49,581/1.  EPA’s notice does not claim to have made any decision regarding 

Mann or his research.  Instead, EPA determined that Climategate implicated only a small portion of 

the research on which its Endangerment Finding relied, such that it had no reason to reconsider the 

Endangerment Finding.  Id. at 49,571/3.   

Because the D.C. Circuit upheld EPA’s reasoning, its decision has nothing to say about 

Mann’s conduct or research.  CEI and other petitioners challenged the EPA’s denial of their 

petitions for reconsideration as “arbitrary, capricious, or otherwise contrary to law.”  Competitive 
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Enter. Inst. v. EPA, Nonbinding Statement of Issues (Nov. 17, 2010), Ex. C.  The D.C. Circuit 

disagreed.  See Coalition for Responsible Regulation v. EPA, 401 U.S. App. D.C. 306, 684 F.3d 102 (D.C. 

Cir. 2012).  It reasoned that the agency had not acted in an arbitrary and capricious fashion when it 

had relied on the IPCC assessment, which in turn “relied on around 18,000 studies that were peer-

reviewed.”  Id. at 329, 684 F.3d at 125.  In the Court’s view, as in EPA’s, Mann’s research and his 

conduct were irrelevant to the question before it: whether EPA had acted irrationally in denying the 

petitions for reconsideration.  Accordingly, the D.C. Circuit’s decision does not mention Mann, the 

“hockey stick” diagram, or any other subject that would bear on the truth or falsity of the CEI 

Defendants’ statements.   

In short, the parties did not actually litigate the question of “data manipulation” by Mann, 

and the court did not decide the issue.  Collateral estoppel cannot apply where “it is not clear” that 

the issue a party seeks to preclude “was actually determined.”  Bobby v. Bies, 556 U.S. 825, 834 (2009).  

Here, it is clear that the issue was not determined at all.  Moreover, the arbitrary and capricious 

standard applies in that case is nothing like the burden a libel plaintiff bears, as a constitutional 

requirement, to prove falsity.  Even if the D.C. Circuit had ruled that EPA did not act irrationally by 

relying on Mann’s research, that ruling would not have any estoppel effect here.  Patton v. Klein, 746 

A.2d 866, 871 (D.C. 1999) (“Collateral estoppel does not apply if the issues are not identical, even if 

the issues are similar.”); Hutchinson v. D.C. Office of Emp. Appeals, 710 A.2d 227, 236 (D.C. 1998) (no 

estoppel “when the issues in the prior and current litigation are not identical”).   

Second, because the truth or falsity of the CEI Defendants’ statements was never litigated, 

collateral estoppel fails because that question was not “determined by a valid, final judgment on the 

merits.”  And, third, because that determination was never made, it was certainly not essential to any 

judgment.  Indeed, the EPA’s and D.C. Circuit’s precise reasoning was that determination of any 

such issue was completely irrelevant. 
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III. Mann’s Claims Fail Under Rule 12(b)(6) Because Mann Did Not Plausibly Allege 
that the CEI Defendants Acted with Actual Malice 

Mann’s claims must be dismissed because he fails to plausibly allege facts that would 

establish that the CEI Defendants acted with actual malice.  See Rule 12(b)(6) Motion at 9-15.  

Rather than confront this argument, Mann parrots back the legal standards and asserts that he 

satisfies them.  This does not render plausible any claim that the CEI Defendants “must have made 

the false publication with a high degree of awareness of probable falsity, or must have entertained 

serious doubts as to the truth of [their] publication.”  Harte-Hanks Commc’ns, Inc. v. Connaughton, 491 

U.S. 657, 667 (1989) (internal quotation marks and citations omitted).  At the same time, Mann has 

abandoned any attempt to show actual malice in support of his emotional distress claim. 

A. Mann’s Libel Claims Should Be Dismissed Because He Fails To Plausibly 
Allege Actual Malice 

The CEI Defendants’ Rule 12(b)(6) Motion listed each and every factual allegation contained 

in Mann’s Complaint that might be thought to support his legal allegation that the CEI Defendants 

acted with actual malice.  Rule 12(b)(6) Motion at 3-4.  It then proceeded to address each allegation.  

Id. at 10-14.  As it showed, the bulk of those allegations are plainly conclusory and therefore must be 

discarded under the first step of Iqbal and Twombly.  Id. at 11.  The two that remained, while pleading 

facts, were not “enough to raise a right to relief above the speculative level” under Iqbal and 

Twombly’s second step.  Parisi v. Sinclair, 845 F. Supp. 2d 215, 217-18 (D.D.C. 2012). 

Mann now abandons all of his allegations of actual malice but one: that the CEI Defendants 

read certain investigations that “found that there was no evidence of any fraud, data falsification, 
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statistical manipulation, or misconduct.”  See Opp. at 59-60 (citing Compl. ¶24).57  Mann then 

concludes that the CEI Defendants must have acted with actual malice, because there is “simply no 

way anyone could read the litany of inquiries . . . without coming to the conclusion that Dr. Mann 

was not guilty of fraud, misconduct, or data manipulation.”  Opp. at 60.   

That is wrong, in four respects.  First, this is nothing more than a conclusory allegation that 

a statement was made “with knowledge that it was false.”  In every single case where actual malice is 

at issue, the plaintiff could simply state that some book or website contradicts the challenged 

statement and the defendant was surely aware of that book or website.  Such an approach is 

incompatible with the Court of Appeal’s admonition that, “in the First Amendment area, summary 

procedures are essential.”  Klayman v. Segal, 783 A.2d 607, 613 n.5 (D.C. 2001).  It also falls far short 

of Iqbal’s requirement that the plaintiff must “plead[] factual content that allows the court to draw 

the reasonable inference that the defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 

556 U.S. 662, 678 (2009).   

Second, none of the challenged statements accuse Mann of criminal misconduct, data 

falsification, or anything of the sort, but of conducting research that is biased or has been oversold.  

None of the reports cited in the Complaint addressed these issues, see supra § I.B, and so they are 

irrelevant as to whether the CEI Defendants acted with actual malice.  The CEI Defendants, of 

course, had ample grounds to believe that Mann’s science was shoddy, and there can therefore be no 

question that they acted without actual malice.  See, e.g., supra § I.A (discussing concerns raised 

regarding Mann’s research and statistical methodology); CEI Defendants’ Anti-SLAPP Motion at 9-

                                                 

57 Because Mann defends only this one allegation as supporting actual malice, all of his claims 
necessarily fail if the Court finds that allegation to be insufficient.   
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12 (discussing criticisms of Mann’s research); Blakeley B. McShane and Abraham J. Wyner, Ex. B 

(peer-reviewed article calling Mann’s research into question). 

Third, even accepting Mann’s implausible interpretation of the challenged statements for the 

sake of argument, the supposedly exonerating reports that he cites do not contradict them.  Mann 

himself acknowledges that the investigations only “found that there was no evidence” of fraud by 

Mann, not that he was determined to be innocent of it.  Compl. ¶24; Opp. at 59.  Accordingly, the 

reports do not show that the CEI Defendants’ statements were made with the knowledge that they 

were false.   

Fourth, Mann’s allegation regarding the reports speaks, if at all, to falsity, not actual malice.  

Recognizing that distinction, the Supreme Court held that a plaintiff had failed to prove actual 

malice based on knowledge of falsity even where newspaper had a “reasonable doubt” as to falsity.  

New York Times, 367 U.S. at 286-87.  Even if Mann could show that the challenged statements are 

false—which he cannot—he cannot show and does not plausibly allege that “the defendant[s] in fact 

entertained serious doubts as to the truth” of their publication. St. Amant v. Thompson, 390 U.S. 727, 

731 (1968).  

 Finally, Mann quibbles over the import of a single Sixth Circuit decision, Cobb v. Time, 278 

F.3d 629 (6th Cir. 2002).  See Opp. at 60 (claiming that Defendants “misleadingly” cite Cobb).  Cobb 

speaks for itself.  The Sixth Circuit reversed a finding of actual malice because the defendant 

magazine attempted to corroborate a story that ultimately turned out to be false.  See  278 F.3d at 

640.  The court noted that the reporters had obtained information “from at least one independent 

source,” and found that the record did not “support the conclusion that [the defendant] intentionally 

avoided learning the truth . . . .”  Id.  Here, the CEI Defendants went above and beyond what the 

law requires by performing an investigation, see Harte-Hanks Commc’ns, 491 U.S. at 688 (explaining 

that “failure to investigate” is itself “not sufficient to establish reckless disregard”), and they found 
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materials that “bristled with ambiguities,” Time, Inc. v. Pape, 401 U.S. 279, 290 (1971), regarding 

Mann’s research.  See Rule 12(b)(6) Motion at 13-14.  That, in turn, precludes as a matter of law any 

finding of actual malice.  Pape, 401 U.S. at 290.   

Because Mann “pleads facts that are merely consistent with a defendant’s liability,” his 

allegations “do not permit the court to infer more than the mere possibility of misconduct.”  Iqbal, 

556 U.S. at 678-79 (internal quotation marks omitted).  His libel claims should be dismissed. 

B. Mann Abandons His Emotional Distress Claim 

The one allegation regarding actual malice that Mann continues to defend, Opp. at 59-60, 

provides no support to Mann’s emotional distress claim, which must therefore be dismissed. 

Mann’s burden at this stage is to show that CEI made the challenged statement—“Mann 

could be said to be the Jerry Sandusky of climate science”—with actual malice.  This is a 

requirement of the Supreme Court’s decision in Hustler, which held that “public figures and public 

officials may not recover for the tort of intentional infliction of emotional distress by reason of 

publications such as the one here at issue without showing in addition that the publication contains a 

false statement of fact which was made with ‘actual malice,’ i.e., with knowledge that the statement 

was false or with reckless disregard as to whether or not it was true.”  485 U.S. at 56.  

Yet the one allegation regarding actual malice that Mann has not abandoned provides no 

indication of the truth or falsity of this comparison.  That allegation states, in its entirety: 

All of the above investigations found that there was no evidence of any fraud, data 
falsification, statistical manipulation, or misconduct of any kind by Dr. Mann.  All of 
the above reports and publications were widely available and commented upon in the 
national and international media.  All were read by the Defendants.  To the extent 
there was ever any question regarding the propriety of Dr. Mann’s research, it was 
laid to rest as a result of these investigations. 

Compl. ¶24.  This, of course, says nothing about Jerry Sandusky or whether and how a comparison 

of Mann and Sandusky might be true or false, let alone whether the CEI Defendants knew such a 

comparison to be false.  Because Mann has abandoned any attempt to show that the CEI 
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Defendants acted with actual malice when they published this statement, his emotional distress claim 

must be dismissed. 

IV. Mann Is Not Entitled to Attorney’s Fees and Costs 

 If the D.C. Anti-SLAPP Act awarded fees and costs for chutzpah, Mann would have a 

strong case.  He began this case by filing a Complaint containing outright falsehoods regarding his 

status as a Nobel Laureate and  seeking legal sanctions for the same kind of heated rhetoric in which 

he often traffics.  While many suspected that this lawsuit was intended principally to harass and 

silence his critics, Mann stepped forward to confirm that this was so, telling the Atlantic that this case 

“is about saying ‘enough is enough’” and harassing those who “want to attack this iconic graph.”  

He posted a message for his Facebook followers describing this lawsuit as part of a “larger battle” 

against “groups seeking to discredit the case for concern over climate change,” and expressing his 

hope that such groups will be “silenced.”  Ex. 9; Ex. 10.  And after he saw that the CEI Defendants 

were monitoring his public Facebook page, in December he began systematically deleting public 

posts and comments relating to the subject matter of this litigation, including a comment published 

there for months stating that those who disagree with the theory of man-made global warming “are 

comparable to Jerry Sandusky.”  Ex. D.  And now, in the same filing in which he abandons his 

emotional distress claim, see supra §§  II.B.6, III.B, and silently abandons his challenge to several 

statements mentioned in his Complaint, see supra § II, he seeks attorneys’ fees and costs from the 

CEI Defendants, claiming that their attempt to take advantage of the D.C. Anti-SLAPP Act, in a 

lawsuit that he concedes is subject to the Act, is somehow illegitimate.  Opp. at 61-62. 

 Unfortunately for Mann, chutzpah is not the governing standard.  Mann’s burden is to show 

that the CEI Defendants’ motion “is frivolous or is solely intended to cause unnecessary delay.”  

D.C. Code § 16-5504(b).  It is plainly not, given that Mann concedes that the CEI Defendants have 

made a prima facie showing that the Act applies, Opp. at 37, and given that, in response to the CEI 
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Defendants’ motion, Mann narrowed his claims.  Mann’s principal argument to the contrary is that 

he is not only right on the merits, but that the merit of his claims is “abundantly clear.”  Opp. at 61.  

The CEI Defendants respectfully disagree and believe that the law and facts are on their side on that 

point.  See supra §§ I-III.  As for Mann’s assertion that the CEI Defendants “deliberately misled the 

Court, mischaracterized the facts underlying the lawsuits, and . . . simply ignored highly material 

facts,” it is offensive and incorrect, but it is also of a piece with the remainder of his brief, which is 

long on rhetoric and short on legal argument and detail.  The CEI Defendants are honestly puzzled 

by Mann’s strange fixation on the EPA’s decision to deny reconsideration of its Endangerment 

Finding, given that the agency did not purport to pass on any issue now raised in this litigation and 

given that, faced with challenges to Mann’s research, the agency chose to throw it under the bus 

rather than to defend it.  See supra §§ I.D, II.D. 

 Finally, there is nothing “cynical,” Opp. at 62, about the CEI Defendants’ attempt to defend 

themselves against Mann’s attempt to silence his critics through abuse of legal process.  The debate 

over global warming is vigorous, it accommodates many disparate views, and it is vitally important 

to the choices that our Nation will make in the years ahead.  This lawsuit seeks to stifle that debate.  

The CEI Defendants seek to protect their own free speech rights and those of others—whether or 

not they agree or disagree with CEI—to speak freely on this issue without fear of being sued.  Their 

belief that this kind of uninhibited debate is necessary to our system of self-government is not 

cynical but heartfelt.  Cf. U.S. Const., amend. I.  

CONCLUSION 

 For the reasons stated here, in the CEI Defendants’ Anti-SLAPP Motion, and in the CEI 

Defendants’ Rule 12(b)(6) Motion, the CEI Defendants respectfully request that the Court dismiss, 

with prejudice, all of Mann’s claims against them.   
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Comment (3-34): 
Peabody Energy claims that Michael Mann and Tom Wigley in particular “resorted to 
admonishment of those they disagreed with.”  Peabody Energy cites the example of Mexican 
climate researcher Jorge Sánchez-Sesma, who, in an e-mail to Phil Jones sent December 3, 2004, 
said that he met Mann at a conference. According to Peabody Energy, “at first Mann was ‘very 
kind,’ but when Mann found out Sánchez-Sesma’s work ran counter to some of Mann’s 
conclusions, Mann ‘changed his attitude.’”64  
 
In addition, Peabody Energy claims that Michael Mann “continued his battle” against climate 
change “skeptics” like Stephen McIntyre and Ross McKitrick in the press, quoting an e-mail from 
Mann to New York Times reporter Andy Revkin, sent on February 8, 2005: 
 

The McIntyre and McKitrick paper is pure scientific fraud.  I think you’ll find 
this reinforced by just about any legitimate scientist in our field you discuss this 
with.  To recap, I hope you don’t mention MM [McIntyre and McKitrick] at all.  
It really doesn’t deserve any additional publicity.65  

 
Peabody Energy also claims that Tom Wigley engaged in character assassination of two 
highly credentialed scientists—John Christy and Chris de Freitas—in an attempt to ruin 
their careers.  As evidence, Peabody Energy quotes the following e-mail from Wigley, sent 
on August 19, 2003: 
 

Jim Titus mentioned to me that in the legal profession here people are disbarred for 
behavior like that of De Freitas (and even John Christy -- although this is a more 
subtle case).  We cannot do that of course, but we can alert the community of 
honest scientists to such behavior and formally discredit these people.66  

 
Peabody Energy concludes that the goal of the CRU e-mail authors’ “intimidation/bad-mouthing 
[was] to influence scientific development” and effectively prevent “dissenting scientific voices 
from being heard” at conferences or in the climate science literature.  Peabody Energy argues 
that the Endangerment Finding should be reconsidered because it relies on peer-reviewed 
literature, which is biased in favor of views supporting anthropogenic climate change and does 
not reflect the true breadth of the science. 
 
Response (3-34): 
The petitioner uses language such as “admonished,” “battled,” “engaged in character 
assassination,” and “intimidation/bad mouthing” in an attempt to demonstrate that two scientists, 
Michael Mann and Tom Wigley, improperly biased the peer reviewed literature, making the 
body of peer reviewed literature unreliable.   Examination of the petitioner’s argument does not 
support their claims.  With respect to interaction between Mann and Jorge Sánchez-Sesma, we 

                                                 
64 E-mail file 1079384474.txt (March 15, 2004), page 661, line 45 of the PDF version entitled: CRU Emails 1996-
2009.pdf. 
65 E-mail file 1107899057.txt (February 8, 2005), page 825, line 31 of the PDF version entitled: CRU Emails 1996-
2009.pdf. 
66 E-mail file 1061298033.txt (August 19, 2003), page 566, line 15 of the PDF version entitled: CRU Emails 1996-
2009.pdf. 
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A STATISTICAL ANALYSIS OF MULTIPLE TEMPERATURE

PROXIES: ARE RECONSTRUCTIONS OF SURFACE

TEMPERATURES OVER THE LAST 1000 YEARS RELIABLE?1

By Blakeley B. McShane and Abraham J. Wyner

Northwestern University and the University of Pennsylvania

Predicting historic temperatures based on tree rings, ice cores,
and other natural proxies is a difficult endeavor. The relationship
between proxies and temperature is weak and the number of proxies
is far larger than the number of target data points. Furthermore, the
data contain complex spatial and temporal dependence structures
which are not easily captured with simple models.

In this paper, we assess the reliability of such reconstructions and
their statistical significance against various null models. We find that
the proxies do not predict temperature significantly better than ran-
dom series generated independently of temperature. Furthermore,
various model specifications that perform similarly at predicting tem-
perature produce extremely different historical backcasts. Finally, the
proxies seem unable to forecast the high levels of and sharp run-up in
temperature in the 1990s either in-sample or from contiguous holdout
blocks, thus casting doubt on their ability to predict such phenomena
if in fact they occurred several hundred years ago.

We propose our own reconstruction of Northern Hemisphere av-
erage annual land temperature over the last millennium, assess its
reliability, and compare it to those from the climate science litera-
ture. Our model provides a similar reconstruction but has much wider
standard errors, reflecting the weak signal and large uncertainty en-
countered in this setting.

1. Introduction. Paleoclimatology is the study of climate and climate chan-
ge over the scale of the entire history of earth. A particular area of focus is
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temperature. Since reliable temperature records typically exist for only the
last 150 years or fewer, paleoclimatologists use measurements from tree rings,
ice sheets, and other natural phenomena to estimate past temperature. The
key idea is to use various artifacts of historical periods which were strongly
influenced by temperature and which survive to the present. For example,
Antarctic ice cores contain ancient bubbles of air which can be dated quite
accurately. The temperature of that air can be approximated by measuring
the ratio of major ions and isotopes of oxygen and hydrogen. Similarly, tree
rings measured from old growth forests can be dated to annual resolution,
and features can be extracted which are known to be related to tempera-
ture.

The “proxy record” is comprised of these and many other types of data,
including boreholes, corals, speleothems, and lake sediments [see Bradley
(1999) for detailed descriptions]. The basic statistical problem is quite easy
to explain. Scientists extract, scale, and calibrate the data. Then, a training
set consisting of the part of the proxy record which overlaps the modern
instrumental period (i.e., the past 150 years) is constructed and used to
build a model. Finally, the model, which maps the proxy record to a sur-
face temperature, is used to backcast or “reconstruct” historical tempera-
tures.

This effort to reconstruct our planet’s climate history has become linked
to the topic of Anthropogenic Global Warming (AGW). On the one hand,
this is peculiar since paleoclimatological reconstructions can provide evi-
dence only for the detection of global warming and even then they consti-
tute only one such source of evidence. The principal sources of evidence for
the detection of global warming and in particular the attribution of it to
anthropogenic factors come from basic science as well as General Circula-
tion Models (GCMs) that have been tuned to data accumulated during the
instrumental period [IPCC (2007)]. These models show that carbon diox-
ide, when released into the atmosphere in sufficient concentration, can force
temperature increases.

On the other hand, the effort of world governments to pass legislation to
cut carbon to pre-industrial levels cannot proceed without the consent of
the governed and historical reconstructions from paleoclimatological models
have indeed proven persuasive and effective at winning the hearts and minds
of the populace. Consider Figure 1 which was featured prominently in the
Intergovernmental Panel on Climate Change report [IPCC (2001)] in the
summary for policy makers.1 The sharp upward slope of the graph in the

1Figure 1 appeared in IPCC (2001) and is due to Mann, Bradley and Hughes (1999)
which is in turn based on the analysis of multiple proxies pioneered by Mann, Bradley
and Hughes (1998). Figure 2 is a “spaghetti graph” of multiple reconstructions appearing
in Mann et al. (2008). Figure 3 appeared in NRC (2006).
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Fig. 1. Multiproxy reconstruction of Northern Hemisphere surface temperature varia-
tions over the past millennium (blue), along with 40-year average (black), a measure of
the statistical uncertainty associated with the reconstruction (gray), and instrumental sur-
face temperature (red), based on the work by Mann, Bradley and Hughes (1999). This
figure has sometimes been referred to as the “hockey stick.” Source: IPCC (2001).

late 20th century is visually striking, easy to comprehend, and likely to
alarm. The IPCC report goes even further:

Uncertainties increase in more distant times and are always much larger than
in the instrumental record due to the use of relatively sparse proxy data.
Nevertheless the rate and duration of warming of the 20th century has been
much greater than in any of the previous nine centuries. Similarly, it is likely
that the 1990s have been the warmest decade and 1998 the warmest year of the

millennium. [Emphasis added]

Quotations like the above and graphs like those in Figures 1–3 are featured
prominently not only in official documents like the IPCC report but also in
widely viewed television programs [BBC (2008)], in film [Gore (2006)], and
in museum expositions [Rothstein (2008)], alarming both the populace and
policy makers.

It is not necessary to know very much about the underlying methods
to see that graphs such as Figure 1 are problematic as descriptive devices.
First, the superposition of the instrumental record (red) creates a strong but
entirely misleading contrast. The blue historical reconstruction is necessarily
smoother with less overall variation than the red instrumental record since
the reconstruction is, in a broad sense, a weighted average of all global
temperature histories conditional on the observed proxy record. Second, the
blue curve closely matches the red curve during the period 1902 AD to 1980
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Fig. 2. Various reconstructions of Northern Hemisphere temperatures over the last 1000
years with 95% confidence intervals. Source: Mann et al. (2008).

AD because this period has served as the training data and therefore the
blue curve is calibrated to the red during it (note also the red curve is plotted
from 1902 AD to 1998 AD). This sets up the erroneous visual expectation
that the reconstructions are more accurate than they really are. A careful
viewer would know to temper such expectations by paying close attention
to the reconstruction error bars given by the wide gray regions. However,
even these are misleading because these are, in fact, pointwise confidence
intervals and not confidence curves for the entire sample path of surface

Fig. 3. Smoothed reconstructions of large-scale (Northern Hemisphere mean or global
mean) surface temperature variations from six different research teams are shown along
with the instrumental record of global mean surface temperature. Each curve portrays a
somewhat different history of temperature variations and is subject to a somewhat different
set of uncertainties that generally increase going backward in time (as indicated by the gray
shading). Source: NRC (2006).
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temperature. Furthermore, the gray regions themselves fail to account for
model uncertainty.

2. Controversy. With so much at stake both financially and ecologically,
it is not surprising that these analyses have provoked several controversies.
While some have recently erupted in the popular press [Jolis (2009), Johnson
(2009), Johnson and Naik (2009)], we root our discussion of these contro-
versies and their history as they unfolded in the academic and scientific
literature.

The first major controversy erupted when McIntyre and McKitrick (M&M)
successfully replicated the Mann, Bradley and Hughes (1998) study [McIn-
tyre and McKitrick (2003, 2005a, 2005b)]. M&M observed that the original
Mann, Bradley and Hughes (1998) study (i) used only one principal com-
ponent of the proxy record and (ii) calculated the principal components in
a “skew”-centered fashion such that they were centered by the mean of the
proxy data over the instrumental period (instead of the more standard tech-
nique of centering by the mean of the entire data record). Given that the
proxy series is itself auto-correlated, this scaling has the effect of produc-
ing a first principal component which is hockey-stick shaped [McIntyre and
McKitrick (2003)] and, thus, hockey-stick shaped temperature reconstruc-
tions. That is, the very method used in Mann, Bradley and Hughes (1998)
guarantees the shape of Figure 1. M&M made a further contribution by ap-
plying the Mann, Bradley and Hughes (1998) reconstruction methodology
to principal components computed in the standard fashion. The resulting
reconstruction showed a rise in temperature in the medieval period, thus
eliminating the hockey stick shape.

Mann and his colleagues vigorously responded to M&M to justify the
hockey stick [Mann, Bradley and Hughes (2004)]. They argued that one
should not limit oneself to a single principal component as in Mann, Bradley
and Hughes (1998), but, rather, one should select the number of principal
components retained through cross-validation on two blocks of heldout in-
strumental temperature records (i.e., the first 50 years of the instrumental
period and the last 50 years). When this procedure is followed, four prin-
cipal components are retained, and the hockey stick re-emerges even when
the PCs are calculated in the standard fashion. Since the hockey stick is
the shape selected by validation, climate scientists argue it is therefore the
correct one.2

The furor reached such a level that Congress took up the matter in 2006.

2Climate scientists call such reconstructions “more skilled.” Statisticians would say
they have lower out-of-sample root mean square error. We take up this subject in detail
in Section 3.
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The Chairman of the Committee on Energy and Commerce and that of

the Subcommittee on Oversight and Investigations formed an ad hoc com-

mittee of statisticians to review the findings of M&M. Their Congressional

report [Wegman, Scott and Said (2006)] confirmed M&M’s finding regarding

skew-centered principal components (this finding was yet again confirmed

by the National Research Council [NRC (2006)]).

In his Congressional testimony [Wegman (2006)], committee chairman

Edward Wegman excoriated Mann, Bradley and Hughes (2004) for use of

additional principal components beyond the first after it was shown that

their method led to spurious results:

In the MBH original, the hockey stick emerged in PC1 from the bristlecone/

foxtail pines. If one centers the data properly the hockey stick does not emerge

until PC4. Thus, a substantial change in strategy is required in the MBH re-

construction in order to achieve the hockey stick, a strategy which was specif-

ically eschewed in MBH. . . a cardinal rule of statistical inference is that the

method of analysis must be decided before looking at the data. The rules and

strategy of analysis cannot be changed in order to obtain the desired result.

Such a strategy carries no statistical integrity and cannot be used as a basis

for drawing sound inferential conclusions.

Michael Mann, in his rebuttal testimony before Congress, admitted to having

made some questionable choices in his early work. But, he strongly asserted

that none of these earlier problems are still relevant because his original

findings have been confirmed again and again in subsequent peer reviewed

literature by large numbers of highly qualified climate scientists using vastly

expanded data records [e.g., Mann and Rutherford (2002), Luterbacher et al.

(2004), Mann et al. (2005, 2007, 2008), Rutherford et al. (2005), Wahl and

Amman (2006), Wahl, Ritson and Amman (2006), Li, Nychka and Amman

(2007)] even if criticisms do exist [e.g., von Storch et al. (2004)].

The degree of controversy associated with this endeavor can perhaps be

better understood by recalling Wegman’s assertion that there are very few

mainstream statisticians working on climate reconstructions [Wegman, Scott

and Said (2006)]. This is particularly surprising not only because the task

is highly statistical but also because it is extremely difficult. The data is

spatially and temporally autocorrelated. It is massively incomplete. It is

not easily or accurately modeled by simple autoregressive processes. The

signal is very weak and the number of covariates greatly outnumbers the

number of independent observations of instrumental temperature. Much of

the analysis in this paper explores some of the difficulties associated with

model selection and prediction in just such contexts. We are not interested

at this stage in engaging the issues of data quality. To wit, henceforth and
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for the remainder of the paper, we work entirely with the data from Mann
et al. (2008).3

This is by far the most comprehensive publicly available database of tem-
peratures and proxies collected to date. It contains 1209 climate proxies
(with some going back as far as 8855 BC and some continuing up till 2003
AD). It also contains a database of eight global annual temperature aggre-
gates dating 1850–2006 AD (expressed as deviations or “anomalies” from
the 1961–1990 AD average4). Finally, there is a database of 1732 local an-
nual temperatures dating 1850–2006 AD (also expressed as anomalies from
the 1961–1990 AD average).5 All three of these datasets have been sub-
stantially processed including smoothing and imputation of missing data
[Mann et al. (2008)]. While these present interesting problems, they are
not the focus of our inquiry. We assume that the data selection, collection,
and processing performed by climate scientists meets the standards of their
discipline. Without taking a position on these data quality issues, we thus
take the dataset as given. We further make the assumptions of linearity and
stationarity of the relationship between temperature and proxies, an as-
sumption employed throughout the climate science literature [NRC (2006)]
noting that “the stationarity of the relationship does not require station-
arity of the series themselves” [NRC (2006)]. Even with these substantial
assumptions, the paleoclimatological reconstructive endeavor is a very diffi-
cult one and we focus on the substantive modeling problems encountered in
this setting.

Our paper structure and major results are as follows. We first discuss the
strength of the proxy signal in this p≫ n context (i.e., when the number of
covariates or parameters, p, is much larger than the number of datapoints,
n) by comparing the performance, in terms of holdout RMSE, of the proxies
against several alternatives. Such an exercise is important because, when p≫
n, there is a sizeable risk of overfitting and in-sample performance is often a
poor benchmark for out-of-sample performance. We will show that the proxy
record easily does better at predicting out-of-sample global temperature
than simple rapidly-mixing stationary processes generated independently of

3In the sequel, we provide a link to The Annals of Applied Statistics archive which
hosts the data and code we used for this paper. The Mann et al. (2008) data can be found
at http://www.meteo.psu.edu/~mann/supplements/MultiproxyMeans07/. However, we
urge caution because this website is periodically updated and therefore may not match
the data we used even though at one time it did. For the purposes of this paper, please
follow our link to The Annals of Applied Statistics archive.

4For details, see http://www.cru.uea.ac.uk/cru/data/temperature/.
5The Mann et al. (2008) original begins with the HadCRUT3v local temperature data

given in the previous link. Temperatures are given on a five degree longitude by five degree
latitude grid. This would imply 2592 cells in the global grid. Mann et al. (2008) disqualified
860 such cells because they contained less than 10% of the annual data thus leaving 1732.

http://www.meteo.psu.edu/~mann/supplements/MultiproxyMeans07/
http://www.cru.uea.ac.uk/cru/data/temperature/.
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the true temperature record. On the other hand, the proxies do not fare so
well when compared to predictions made by more complex processes also
generated independently of any climate signal. That is, randomly generated
sequences are as “predictive” of holdout temperatures as the proxies.

Next, we show that various models for predicting temperature can per-
form similarly in terms of cross-validated out-of-sample RMSE but have very
different historical temperature backcasts. Some of these backcasts look like
hockey sticks while others do not. Thus, cross-validation is inadequate on
its own for model and backcast selection.

Finally, we construct and fit a full probability model for the relationship
between the 1000-year-old proxy database and Northern Hemisphere average
temperature, providing appropriate pathwise standard errors which account
for parameter uncertainty. While our model offers support to the conclusion
that the 1990s were the warmest decade of the last millennium, it does
not predict temperature as well as expected even in-sample. The model
does much worse on contiguous 30-year holdout blocks. Thus, we remark in
conclusion that natural proxies are severely limited in their ability to predict
average temperatures and temperature gradients.

All data and code used in this paper are provided in the supplementary
materials [McShane and Wyner (2011)].

3. Model evaluation.

3.1. Introduction. A critical difficulty for paleoclimatological reconstruc-
tion is that the temperature signal in the proxy record is surprisingly weak.
That is, very few, if any, of the individual natural proxies, at least those
that are uncontaminated by the documentary record, are able to explain an
appreciable amount of the annual variation in the local instrumental tem-
perature records. Nevertheless, the proxy record is quite large, creating an
additional challenge: there are many more proxies than there are years in
the instrumental temperature record. In this setting, it is easy for a model
to overfit the comparatively short instrumental record and therefore model
evaluation is especially important. Thus, the main goals of this section are
twofold. First, we endeavor to judge regression-based methods for the spe-
cific task of predicting blocks of temperatures in the instrumental period.
Second, we study specifically how the determination of statistical signifi-
cance varies under different specifications of the null distribution.

Because the number of proxies is much greater than the number of years
for which we have temperature data, it is unavoidable that some type of
dimensionality reduction is necessary even if there is no principled way to
achieve this. As mentioned above, early studies [Mann, Bradley and Hughes
(1998, 1999)] used principal components analysis for this purpose. Alterna-
tively, the number of proxies can be lowered through a threshold screening
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process [Mann et al. (2008)] whereby each proxy sequence is correlated with
its closest local temperature series and only those proxies whose correlation
exceeds a given threshold are retained for model building. This is a rea-
sonable approach, but, for it to offer serious protection from overfitting the
temperature sequence, it is necessary to detect “spurious correlations.”

The problem of spurious correlation arises when one takes the correla-
tion of two series which are themselves highly autocorrelated and is well
studied in the time series and econometrics literature [Yule (1926), Granger
and Newbold (1974), Phillips (1986)]. When two independent time series
are nonstationary (e.g., random walk), locally nonstationary (e.g., regime
switching), or strongly autocorrelated, then the distribution of the empiri-
cal correlation coefficient is surprisingly variable and is frequently large in
absolute value (see Figure 4). Furthermore, standard model statistics (e.g.,
t-statistics) are inaccurate and can only be corrected when the underlying
stochastic processes are both known and modeled (and this can only be done
for special cases).

As can be seen in Figures 5 and 6, both the instrumental temperature
record as well as many of the proxy sequences are not appropriately modeled
by low order stationary autoregressive processes. The dependence structure
in the data is clearly complex and quite evident from the graphs. More
quantitatively, we observe that the sample first-order autocorrelation of the
CRU Northern Hemisphere annual mean land temperature series is nearly
0.6 (with significant partial autocorrelations out to lag four). Among the
proxy sequences, a full one-third have empirical lag one autocorrelations of at
least 0.5 (see Figure 7). Thus, standard correlation coefficient test statistics
are not reliable measures of significance for screening proxies against local or
global temperatures series. A final more subtle and salient concern is that,

Fig. 4. Simulated sample correlation coefficient distribution of two independent random
walks. One thousand independent pairs of random walks each of length 149 were sampled
to generate the above histogram.
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Fig. 5. CRU Northern Hemisphere annual mean land temperature, CRU Southern Hemi-
sphere annual mean land temperature, and four local temperatures the grids of which con-
tain (i) Spitsbergen island in the Svalbard archipelago in the Artic, (ii) the north portion of
the Omsk oblast in southwestern Siberia, (iii) Attu Island, the westernmost island in the
Aleutian islands arcipelago, and (iv) Baysuat in the Aktobe Province, Kazakhstan. The
x-axis gives the year and the y-axis gives the temperature anomaly from 1961–1990 AD
average in degrees Celsius.

if the screening process involves the entire instrumental temperature record,
it corrupts the model validation process: no subsequence of the temperature
series can be truly considered out-of-sample.

To solve the problem of spurious correlation, climate scientists have used
the technique of out-of-sample validation on a reserved holdout block of
data. The performance of any given reconstruction can then be benchmarked
and compared to the performance of various null models. This will be our
approach as well. However, we extend their validation exercises by (i) ex-
panding the class of null models and (ii) considering interpolated holdout
blocks as well as extrapolated ones.

3.2. Preliminary evaluation. In this subsection, we discuss our valida-
tion scheme and compare the predictive performance of the proxies against
two simple models which use only temperature itself for forecasting, the
in-sample mean and ARMA models. We use as our response yt the CRU
Northern Hemisphere annual mean land temperature. X = {xtj} is a cen-
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Fig. 6. Six proxy time series plotted during the instrumental period: speleothems in Scot-
land, monsoons in India, lake sediment in Ecuador; tree rings in Montana, dry/wet vari-
ation on the Yellow River, and lake sediments in Finland.

tered and scaled matrix of 1138 of the 1209 proxies, excluding the 71 Lutannt
series found in Luterbacher et al. (2004).6 We use the years 1850–1998 AD
for these tests because very few proxies are available after 1998 AD.7

To assess the strength of the relationship between the natural proxies and
temperature, we cross-validate the data. This is a standard approach, but
our situation is atypical since the temperature sequence is highly autocorre-
lated. To mitigate this problem, we follow the approach of climate scientists
in our initial approach and fit the instrumental temperature record using
only proxy covariates. Nevertheless, the errors and the proxies are tempo-
rally correlated which implies that the usual method of selecting random
holdout sets will not provide an effective evaluation of our model. Climate
scientists have instead applied “block” validation, holding out two contigu-
ous blocks of instrumental temperatures: a “front” block consisting of the

6These Lutannt “proxies” are actually reconstructions calibrated to local temperatures
in Europe and thus are not true natural proxies. The proxy database may contain other
nonnatural proxies though we do not believe it does. The qualitative conclusions reached
in this section hold up, however, even when all 1209 proxies are used.

7Only 103 of the 1209 proxies are available in 1999 AD, 90 in 2000 AD, eight in 2001
AD, five in 2002 AD, and three in 2003 AD.
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Fig. 7. Sample lag one autocorrelation coefficient for the 1209 proxies during the instru-
mental period.

first 50 years of the instrumental record and a “back” block consisting of
the last 50 years.

On the one hand, this approach makes sense since our ultimate task is to
extrapolate our data backward in time and only the first and last blocks can
be used for this purpose specifically. On the other hand, limiting the vali-
dation exercise to these two blocks is problematic because both blocks have
very dramatic and obvious features: the temperatures in the initial block are
fairly constant and are the coldest in the instrumental record, whereas the
temperatures in the final block are rapidly increasing and are the warmest
in the instrumental record. Thus, validation conducted on these two blocks
will prima facie favor procedures which project the local level and gradient
of the temperature near the boundary of the in-sample period. However,
while such procedures perform well on the front and back blocks, they are
not as competitive on interior blocks. Furthermore, they cannot be used for
plausible historical reconstructions! A final serious problem with validating
on only the front and back blocks is that the extreme characteristics of these
blocks are widely known; it can only be speculated as to what extent the
collection, scaling, and processing of the proxy data as well as modeling
choices have been affected by this knowledge.

Our approach is to consecutively select all possible contiguous blocks for
holding out. For example, we take a given contiguous 30-year block from the
149-year instrumental temperature record (e.g., 1900–1929 AD) and hold it
out. Using only the remaining 119 years (e.g, 1850–1899 AD and 1930–1998
AD), we tune and fit our model. Finally, we then use the fitted model to
obtain predictions for each of the 30 years in the holdout block and then
calculate the RMSE on this block.

We then repeat the procedure outlined in the previous paragraph over
all 120 possible contiguous holdout blocks in order to approximate the
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distribution of the holdout RMSE that is expected using this procedure.8

We note this test only gives a sense of the ability of the proxies to predict
the instrumental temperature record and it says little about the ability of
the proxies to predict temperature several hundred or thousand years back.
Climate scientists have argued, however, that this long-term extrapolation
is scientifically legitimate [Mann, Bradley and Hughes (1998), NRC (2006)].

Throughout this section, we assess the strength of the proxy signal by
building models for temperature using the Lasso [Tibshirani (1996)]. The
Lasso is a penalized least squares method which selects

β̂Lasso = argmin
β

{

n
∑

i=1

(

yi − β0 −

p
∑

j=1

xijβj

)2

+ λ

p
∑

i=1

|βi|

}

.

As can be seen, the intercept β0 is not penalized. Typically (and in this
paper), the matrix of predictors X is centered and scaled, and λ is chosen
by cross-validation. Due to the L1 penalty, the Lasso tends to choose sparse
β̂Lasso, thus serving as a variable selection methodology and alleviating the
p≫ n problem. Furthermore, since the Lasso tends to select only a few of
a set of correlated predictors, it also helps reduce the problem of spatial
correlation among the proxies.

We select the Lasso tuning parameter λ by performing ten repetitions of
five-fold cross-validation on the 119 in-sample years and choosing the value
λ = λ̂ which provides the best RMSE. We then fit the Lasso to the full
119-year in-sample dataset using λ= λ̂ to obtain β̂Lasso. Finally, we can use
β̂Lasso to obtain predictions for each of the 30 years in the holdout block and
then calculate the RMSE on this block.

We chose the Lasso because it is a reasonable procedure that has proven
powerful, fast, and popular, and it performs comparably well in a p ≫ n

context. Thus, we believe it should provide predictions which are as good or
better than other methods that we have tried (evidence for this is presented
in Figure 12). Furthermore, we are as much interested in how the proxies
fare as predictors when varying the holdout block and null distribution (see
Sections 3.3 and 3.4) as we are in performance. In fact, all analyses in this

8We performed two variations of this procedure. In the first variation, we continued to
hold out 30 years; however, we calculated the RMSE for only the middle 20 years of the
30-year holdout block, leaving out the first five and last five years of each block in order to
reduce the correlation between holdout blocks. In the second variation, we repeated this
procedure using 60-year holdout blocks. In both cases, all qualitative conclusions remained
the same. Considering smaller holdout blocks such as 15 years could be an interesting
extension. However, over such short intervals, the global temperature series itself provides
substantial signal even without the use of proxies. Furthermore, given the small size of
the dataset and lack of independence between 15-, 30-, and 60-year holdout blocks, this
might raise concerns about overfitting and over-interpreting the data.
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section have been repeated using modeling procedures other than the Lasso
and qualitatively all results remain more or less the same.

As an initial test, we compare the holdout RMSE using the proxies to
two simple models which only make use of temperature data, the in-sample
mean and ARMA models. First, the proxy model and the in-sample mean
seem to perform fairly similarly, with the proxy-based model beating the
sample mean on only 57% of holdout blocks. A possible reason the sample
mean performs comparably well is that the instrumental temperature record
has a great deal of annual variation which is apparently uncaptured by the
proxy record. In such settings, a biased low-variance predictor (such as the
in-sample mean) can often have a lower out-of-sample RMSE than a less
biased but more variable predictor. Finally, we observe that the performance
on different validation blocks are not independent, an issue which we return
to in Section 3.4.

We also compared the holdout RMSE of the proxies to another more
sophisticated model which, like the in-sample mean, only makes use of tem-
perature data and makes no reference to proxy data. For each holdout block,
we fit various ARMA(p, q) models; we let p and q range from zero to five
and chose the values which give the best AIC. We then use this model to
forecast the temperature on the holdout block. This model beats the proxy
model 86% of the time.

In Figure 8, we focus on one particular holdout block, the last 30 years
of the series.9 The in-sample mean and the ARMA model completely miss
the rising trend of the last 30 years; in fact, both models are essentially
useless for backcasting and forecasting since their long-term prediction is
equal to the in-sample mean. On the other hand, the record of 1138 proxies
does appear to capture the rising trend in temperatures (in the sequel, we
will assess the statistical significance of this). Furthermore, the differences
in temperature and the differences in the proxy forecast are significantly
correlated (p = 0.021), with the same sign in 21 out of the 29 years (p =
0.026).

3.3. Validation against pseudo-proxies. Because both the in-sample mean
and the ARMA model always forecast the mean in the long-term, they are
not particularly useful models for the scientific endeavor of temperature
reconstruction. Furthermore, the fact that the Lasso-selected linear combi-
nation of the proxies beats the in-sample mean on 57% of holdout blocks and
the ARMA model on 14% of holdout blocks is difficult to interpret without
solid benchmarks of performance.

9In this and all subsequent figures, smooths are created by using the loess function in
R with the span set to 0.33.
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Fig. 8. CRU Northern Hemisphere annual mean land temperature is given by the thin
black line and a smoothed version is given by the thick black line. The forecast produced
by applying the Lasso to the proxies is given by the thin red line and a smoothed version
is given by the thick red line. The in-sample mean is given by the horizontal blue line.
The forecast produced by ARMA modeling is given by the thin green line and a smoothed
version is given by the thick green line. The Lasso and ARMA models and the mean are
fit on 1850–1968 AD and forecast on 1969–1998 AD.

One way to provide benchmarks is to repeat the Lasso procedure outlined
above using 1138 “pseudo-proxies” in lieu of the 1138 real proxies. That is,
replace the natural proxies of temperature by an alternate set of time series.
Any function of the proxies, with their resultant temperature reconstruction,
can be validated by comparing the ability of the proxies to predict out-of-
sample instrumental temperatures to the ability of the pseudo-proxies.

The use of pseudo-proxies is quite common in the climate science liter-
ature where pseudo-proxies are often built by adding an AR1 time series
(“red noise”) to natural proxies, local temperatures, or simulated temper-
atures generated from General Circulation Models [Mann and Rutherford
(2002), Wahl and Amman (2006)]. These pseudo-proxies determine whether
a given reconstruction is “skillful” (i.e., statistically significant). Skill is
demonstrated with respect to a class of pseudo-proxies when the true proxies
outperform the pseudo-proxies with high probability (probabilities are ap-
proximated by simulation). In our study, we use an even weaker benchmark
than those in the climate science literature: our pseudo-proxies are random
numbers generated completely independently of the temperature series.

The simplest class of pseudo-proxies we consider are Gaussian White
Noise. That is, we apply the Lasso procedure outlined above to a 149×1138

matrix of standard normal random variables. Formally, let εt
i.i.d.
∼ N(0,1), t=
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1,2, . . . . Then, our White Noise pseudo-proxies are defined as Xt ≡ εt and
we generate 1138 such series, each of length 149.

We also consider three classes of AR1 or “red noise” pseudo-proxies since
they are common in the climate literature [Mann, Bradley and Hughes

(1998), von Storch et al. (2004), Mann et al. (2008)]. Again, if εt
i.i.d.
∼ N(0,1),

then an AR1 pseudo-proxy is defined as Xt ≡ φXt−1+ εt. Two of the classes
are AR1 with the φ coefficient set in turn to 0.25 and 0.4 [these are the av-
erage sample proxy autocorrelations reported in Mann, Bradley and Hughes
(1998) and Mann et al. (2008), resp.]. The third class is more complicated.
First, we fit an AR1 model to each of the 1138 proxies and calculate the sam-
ple AR1 coefficients φ̂1, . . . , φ̂1138. Then, we generate an AR1 series setting

φ= φ̂i for each of these 1138 estimated coefficients. We term this the empiri-
cal AR1 process. This approach is similar to that of McIntyre and McKitrick
(2005a, 2005c) who use the full empirical autocorrelation function to gener-
ate trend-less pseudo-proxies.

We also consider Brownian motion pseudo-proxies formed by taking the

cumulative sums of N(0,1) random variables. That is, if εt
i.i.d.
∼ N(0,1), then

a Brownian motion pseudo-proxy is defined as Xt ≡
∑t

j=1 εj =Xt−1 + εt.
White Noise and Brownian motion can be thought of as special cases of

AR1 pseudo-proxies. In fact, they are the extrema of AR1 processes: White
Noise is AR1 with the φ coefficient set to zero and Brownian motion is AR1
with the φ coefficient set to one.

Before discussing the results of these simulations, it is worth emphasizing
why this exercise is necessary. That is, why can’t one evaluate the model
using standard regression diagnostics (e.g., F -statistics, t-statistics, etc.)?
One cannot because of two problems mentioned above: (i) the p≫ n problem
and (ii) the fact that proxy and temperature autocorrelation causes spurious
correlation and therefore invalid model statistics (e.g., t-statistics). The first
problem has to be dealt with via dimensionality reduction; the second can
only be solved when the underlying processes are known (and then only in
special cases).

Given that we do not know the true underlying dynamics, the nonpara-
metric, prediction-based approach used here is valuable. We provide a vari-
ety of benchmark pseudo-proxy series and obtain holdout RMSE distribu-
tions. Since these pseudo-proxies are generated independently of the temper-
ature series, we know they cannot be truly predictive of it. Hence, the real
proxies—if they contain linear signal on temperatures—should outperform
our pseudo-proxies, at least with high probability.

For any given class of pseudo-proxy, we can estimate the probability that
a randomly generated pseudo-proxy sequence outperforms the true proxy
record for predicting temperatures in a given holdout block. A major focus
of our investigation is the sensitivity of this outperformance “p-value” to



A STATISTICAL ANALYSIS OF MULTIPLE TEMPERATURE PROXIES 17

Fig. 9. Cross-validated RMSE on 30-year holdout blocks for various models fit to proxies
and pseudo-proxies. The procedures used to generate the Proxy, Intercept, and ARMA
boxplots are discussed in Section 3.2. The procedures used to generate the White Noise,
AR1, and Brownian motion boxplots are discussed in Section 3.3. The procedure used to
generate the Grid Proxy boxplot is discussed in Section 3.6.

various factors. We proceed in two directions. We first consider the level
and variability in holdout RMSE for our various classes of pseudo-proxies
marginally over all 120 holdout blocks. Second, since these 120 holdout
blocks are highly correlated with one another, we study how the holdout
RMSE varies from block to block in Section 3.4.

We present our results in Figure 9, with the RMSE boxplot for the proxies
given first. As can be seen, the proxies have a slightly worse median RMSE
than the intercept-only model (i.e., the in-sample mean) but the distribu-
tion is narrower. On the other hand, the ARMA model is superior to both.
When the Lasso is used on White Noise pseudo-proxies, the performance
is similar to the intercept-only model because the Lasso is choosing a very
parsimonious model.

The proxies seem to outperform the AR1(0.25) and AR1(0.4) models,
with both a better median and a lower variance. While this is encourag-
ing, it is also raises a concern: AR1(0.25) and AR1(0.4) are the models
frequently used as “null benchmarks” in the climate science literature and
they seem to perform worse than both the intercept-only and White Noise
benchmarks. This suggests that climate scientists are using a particularly
weak null benchmark to test their models. That the null models may be too
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weak and the associated standard errors in papers such as Mann, Bradley
and Hughes (1998) are not wide enough has already been pointed out in the
climate literature [von Storch et al. (2004)]. While there was some contro-
versy surrounding the result of this paper [Wahl, Ritson and Amman (2006)],
its conclusions have been corroborated [von Storch and Zorita (2005), von
Storch et al. (2006), Lee, Zwiers and Tsao (2008), Christiansen, Schmith
and Thejll (2009)].

Finally, the empirical AR1 process and Brownian motion both substan-
tially outperform the proxies. They each have a lower average holdout RMSE
and lower variability than that achieved by the proxies. This is extremely
important since these two classes of time series are generated completely

independently of the temperature data. They have no long term predictive
ability, and they cannot be used to reconstruct historical temperatures. Yet,
they significantly outperform the proxies at 30-year holdout prediction!

In other words, our model performs better when using highly autocorre-
lated noise rather than proxies to “predict” temperature. The real proxies
are less predictive than our “fake” data. While the Lasso-generated recon-
structions using the proxies are highly statistically significant compared to
simple null models, they do not achieve statistical significance against so-
phisticated null models.

We are not the first to observe this effect. It was shown, in McIntyre
and McKitrick (2005a, 2005c), that random sequences with complex local
dependence structures can predict temperatures. Their approach has been
roundly dismissed in the climate science literature:

To generate “random” noise series, MM05c apply the full autoregressive struc-
ture of the real world proxy series. In this way, they in fact train their stochastic
engine with significant (if not dominant) low frequency climate signal rather
than purely nonclimatic noise and its persistence. [Emphasis in original]

Ammann and Wahl (2007)

Broadly, there are two components to any climate signal. The first compo-
nent is the local time dependence made manifest by the strong autocorrela-
tion structure observed in the temperature series itself. It is easily observed
that short term future temperatures can be predicted by estimates of the
local mean and its first derivatives [Green, Armstrong and Soon (2009)].
Hence, a procedure that fits sequences with complex local dependencies to
the instrumental temperature record will recover the ability of the temper-
ature record to self-predict in the short run.

The second component—long-term changes in the temperature series—
can, on the other hand, only be predicted by meaningful covariates. The
autocorrelation structure of the temperature series does not allow for self-
prediction in the long run. Thus, pseudo-proxies like ours, which inherit their
ability at short-term prediction by borrowing the dependence structure of
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the instrumental temperature series, have no more power to reconstruct
temperature than the instrumental record itself (which is entirely sensible
since these pseudo-proxies are generated independently of the temperature
series).

Ammann and Wahl (2007) claim that significance thresholds set by Monte
Carlo simulations that use pseudo-proxies containing “short term climate
signal” (i.e., complex time dependence structures) are invalid:

Such thresholds thus enhance the danger of committing Type II errors (inap-
propriate failure to reject a null hypothesis of no climatic information for a
reconstruction).

We agree that these thresholds decrease power. Still, these thresholds are
the correct way to preserve the significance level. The proxy record has to
be evaluated in terms of its innate ability to reconstruct historical temper-
atures (i.e., as opposed to its ability to “mimic” the local time dependence
structure of the temperature series). Ammann and Wahl (2007) wrongly at-
tribute reconstructive skill to the proxy record which is in fact attributable
to the temperature record itself. Thus, climate scientists are overoptimistic:
the 149-year instrumental record has significant local time dependence and
therefore far fewer independent degrees of freedom.

3.4. Interpolation versus extrapolation. In our analysis, we expanded our
set of holdout blocks to include all contiguous 30-year blocks. The benefits
of this are twofold. First, this expansion increases our sample size from two
(the front and back blocks) to 120 (because there are 118 possible interior
blocks). Second, by expanding the set of holdout blocks, we mitigate the po-
tential effects of data snooping since salient characteristics of the first and
last blocks are widely known. On the other hand, this expansion imposes
difficulties. The RMSEs of overlapping blocks are highly dependent. Fur-
thermore, since temperatures are autocorrelated, the RMSEs of neighboring
nonoverlapping blocks are also dependent. Thus, there is little new informa-
tion in each block.10 We explore this graphically by plotting the RMSE of
each holdout block against the first year of the block in Figure 10.

We begin our discussion by comparing RMSE of the Lasso model fitted
to the proxies to RMSE of the in-sample mean and the RMSE of the ARMA
model in upper left panel of Figure 10. As can be seen, the ARMA model
either dominates or is competitive on every holdout block. The proxies, on
the other hand, can match the performance of the ARMA model only on

10As noted in a previous footnote, we considered a variation of our procedure where we
maintained 30-year holdout blocks but only calculated the RMSE on the middle 20 years
of the block, thus reducing the dependence between overlapping and nearby blocks. All
qualitative conclusions remained the same.
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Fig. 10. Holdout RMSE by first year of holdout block. In all panels, the Lasso-selected
linear combination of the proxies is given in red. In the upper-left panel, the in-sample
mean is given in blue and the ARMA model in green. In the upper-right panel, the average
for the White Noise pseudo-proxy is given in black. In the middle-left panel, the average
for the AR1(0.25) pseudo-proxy is given in black. In the middle-right panel, the average
for the AR1(0.4) pseudo-proxy is given in black. In the lower-left panel, the average for
the Empirical AR1 pseudo-proxy is given in black. In the lower-right panel, the average for
the Brownian motion pseudo-proxy is given in black. Confidence intervals for the pseu-
do-proxies are given in gray and are formed by taking 100 samples of the pseudo-proxy
matrix for each holdout block.

the first 20 or so holdout blocks, but on other blocks, they perform quite a
bit worse.

More interesting is the examination of the performance of the pseudo-
proxies, as shown in the remaining five panels of Figure 10. In these graphs,
we compare the RMSE of the proxies on each holdout block to the RMSE
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of the pseudo-proxies. We also provide confidence intervals for the pseudo-
proxies at each block by simulating 100 draws of the pseudo-proxy matrix
and repeating our fitting procedure to each draw. As can be seen in the
upper-right panel, the proxies show statistically significant improvement over
White Noise for many of the early holdout blocks as well as many of the
later ones. However, there are blocks, particularly in the middle, where they
perform significantly worse.

When the AR1(0.25) and AR1(0.4) pseudo-proxies preferred by climate
scientists are used, the average RMSE on each is comparable to that given
by White Noise but the variation is considerably higher as shown by the
middle two panels of Figure 10. Hence, the proxies perform statistically
significantly better on very few holdout blocks, particularly those near the
beginning of the series and those near the end. This is a curious fact because
the “front” holdout block and the “back” holdout block are the only two
which climate scientists use to validate their models. Insofar as this front and
back performance is anomalous, they may be overconfident in their results.

Finally, we consider the AR1 Empirical and Brownian motion pseudo-
proxies in the lower two panels of Figure 10. For almost all holdout blocks,
these pseudo-proxies have an average RMSE that is as low or lower than
that of the proxies. Further, for no block is the performance of true proxies
statistically significantly better than that of either of these pseudo-proxies.
Hence, we cannot reject the null hypothesis that the true proxies “predict”
equivalently to highly correlated and/or nonstationary sequences of random
noise that are independent of temperature.

A little reflection is in order. By cross-validating on interior blocks, we
are able to greatly expand the validation test set. However, reconstructing
interior blocks is an interpolation of the training sequence and paleoclima-
tological reconstruction requires extrapolation as opposed to interpolation.
Pseudo-proxy reconstructions can only extrapolate a climate trend accu-
rately for a very short period and then only insofar as the local dependence
structure in the pseudo-proxies matches the local dependence structure in
the temperature series. That is, forecasts from randomly generated series
can extrapolate successfully only by chance and for very short periods.

On the other hand, Brownian motions and other pseudo-proxies with
strong local dependencies are quite suited to interpolation since their in-
sample forecasts are fitted to approximately match the the training sequence
datapoints that are adjacent to the initial and final points of a test block.
Nevertheless, true proxies also have strong local dependence structure since
they are temperature surrogates and therefore should similarly match these
datapoints of the training sequence. Furthermore, unlike pseudo-proxies,
true proxies are not independent of temperature (in fact, the scientific pre-
sumption is that they are predictive of it). Therefore, proxy interpolations
on interior holdout blocks should be expected to outperform pseudo-proxy
forecasts notwithstanding the above.
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Table 1

Percent of pseudo-proxies selected by the
Lasso

Pseudo-proxy Percent selected

White Noise 37.8%
AR1(0.25) 43.5%
AR1(0.4) 47.9%
Empirical AR1 53.0%
Brownian Motion 27.9%

3.5. Variable selection: True proxies versus pseudo-proxies. While the
use of noise variables such as the pseudo-proxies is not unknown in statistics,
such variables have typically been used to augment a matrix of covariates
rather than to replace it. For example, Wu, Boos and Stefanski (2007) aug-
ment a matrix of covariates with noise variables in order to tune variable
selection methodologies. Though that is not our focus, we make use of a
similar approach in order to assess the the degree of signal in the proxies.

We first augment the in-sample matrix of proxies with a matrix of pseudo-
proxies of the same size (i.e., replacing the 119× 1138 proxy matrix with a
matrix of size 119× 2276 which consists of the original proxies plus pseudo-
proxies). Then, we repeat the Lasso cross-validation described in Section 3.2,
calculate the percent of variables selected by the Lasso which are pseudo-
proxies, and average over all 120 possible blocks. If the signal in the proxies
dominates that in the pseudo-proxies, then this percent should be relatively
close to zero.

Table 1 shows this is far from the case. In general, the pseudo-proxies are
selected about as often as the true proxies. That is, the Lasso does not find
that the true proxies have substantially more signal than the pseudo-proxies.

3.6. Proxies and local temperatures. We performed an additional test
which accounts for the fact that proxies are local in nature (e.g., tree rings
in Montana) and therefore might be better predictors of local temperatures
than global temperatures. Climate scientists generally accept the notion of
“teleconnection” (i.e., that proxies local to one place can be predictive of
climate in another possibly distant place). Hence, we do not use a distance
restriction in this test. Rather, we perform the following procedure.

Again, let yt be the CRU Northern Hemisphere annual mean land tem-
perature where t indexes each year from 1850–1998 AD, and let X = {xtj}
be the centered and scaled matrix of 1138 proxies from 1850–1998 AD where
t indexes the year and j indexes each proxy. Further, let Z = {ztj} to be
the matrix of the 1732 centered and scaled local annual temperatures from
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1850–1998 AD where again t indexes the year and j indexes each local tem-
perature.

As before, we take a 30-year contiguous block and reserve it as a holdout
sample. Our procedure has two steps:

1. Using the 119 in-sample years, we perform ten repetitions of five-fold
cross-validation as described in Section 3.2. In this case, however, instead
of using the proxies X to predict y, we use the local temperatures Z. As
before, this procedure gives us an optimal value for the tuning parameter
λ̂ which we can use on all 119 observations of y and Z to obtain β̂Lasso.

2. Now, for each j such that β̂Lasso
j 6= 0, we create a Lasso model for z

·j . That
is, we perform ten repetitions of five-fold cross-validation as in Section 3.2
but usingX to predict z

·j . Again, this procedure gives us an optimal value

for the tuning parameter λ̂j which we can use on all 119 observations of

z
·j and X to obtain β̂Lasso,(j).

Similarly, we can predict on the holdout block using a two-stage proce-
dure. For each j such that β̂Lasso

j 6= 0, we apply β̂Lasso,(j) to X to obtain ẑ
·j

in the 30 holdout years. Then, we apply β̂Lasso to the collection of ẑ
·j in

order to obtain ŷt in the 30 holdout years. Finally, we calculate the RMSE
on the holdout block and repeat this procedure over all 120 possible holdout
blocks.

As in Section 3.2, this procedure uses the Lasso to mitigate the p ≫ n

problem. Furthermore, since the Lasso is unlikely to select correlated pre-
dictors, it also attenuates the problem of spatial correlation among the local
temperatures and proxies. But, this procedure has the advantage of relating
proxies to local temperatures, a feature which could be advantageous if these
relationships are more conspicuous and enduring than those between proxies
and the CRU global average temperature. The same is also potentially true
mutatis mutandis of the relationship between the local temperatures and
CRU.

The results of this test are given by the second boxplot in Figure 9. As
can be seen, this method seems to perform somewhat better than the pure
global method. However, it does not beat the empirical AR1 process or
Brownian motion. That is, random series that are independent of global
temperature are as effective or more effective than the proxies at predicting
global annual temperatures in the instrumental period. Again, the proxies
are not statistically significant when compared to sophisticated null models.

3.7. Discussion of model evaluation. We can think of four possible ex-
planatory factors for what we have observed. First, it is possible that the
proxies are in fact too weakly connected to global annual temperature to
offer a substantially predictive (as well as reconstructive) model over the
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majority of the instrumental period. This is not to suggest that proxies are
unable to detect large variations in global temperature (such as those that
distinguish our current climate from an ice age). Rather, we suggest it is
possible that natural proxies cannot reliably detect the small and largely
unpredictable changes in annual temperature that have been observed over
the majority of the instrumental period. In contrast, we have previously
shown that the proxy record has some ability to predict the final 30-year
block, where temperatures have increased most significantly, better than
chance would suggest.

A second explanation is that the Lasso might be a poor procedure to
apply to these data. This seems implausible both because the Lasso has
been used successfully in a variety of p ≫ n contexts and because we re-
peated the analyses in this section using modeling strategies other than the
Lasso and obtained the same general results. On the other hand, climate
scientists have basically used three different statistical approaches: (i) scal-
ing and averaging (so-called “Composite Plus Scale” or CPS) [NRC (2006)],
(ii) principal component regression [NRC (2006)], and (iii) “Errors in Vari-
ables” (EIV) regression [Schneider (2001), Mann et al. (2007)]. The EIV
approach is considered the most reliable and powerful. The approach treats
forecasting (or reconstruction) from a missing data perspective using the
Expectation–Maximization algorithm to “fill-in” blocks of missing values.
The EM core utilizes an EIV generalized linear regression which addresses
the p≫ n problem using regularization in the form of a ridge regression-like
total sum of squares constraint (this is called “RegEM” in the climate liter-
ature [Mann et al. (2007)]). All of these approaches are intrinsically linear,
like Lasso regression, although the iterative RegEM can produce nonlinear
functions of the covariates. Fundamentally, there are only theoretical perfor-
mance guarantees for i.i.d. observations, while our data is clearly correlated
across time. The EM algorithm in particular lacks a substantive literature
on accuracy and performance without specific assumptions on the nature of
missing data. Thus, it not obvious why the Lasso regression should be sub-
stantively worse than these methods. Nevertheless, in subsequent sections
we will study a variety of different and improved model variations to confirm
this.

A third explanation is that our class of competitive predictors (i.e., the
pseudo-proxies) may very well provide unjustifiably difficult benchmarks as
claimed by Ammann and Wahl (2007) and discussed in Section 3.3. Climate
scientists have calibrated their performance using either (i) weak AR1 pro-
cesses of the kind demonstrated above as pseudo-proxies or (ii) by adding
weak AR1 processes to local temperatures, other proxies, or the output
from global climate simulation models. In fact, we have shown that the the
proxy record outperforms the former. On the other hand, weak AR1 pro-
cesses underperform even white noise! Furthermore, it is hard to argue that a
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procedure is truly skillful if it cannot consistently outperform noise, no mat-
ter how artfully structured. In fact, Figure 6 reveals that the proxy series
contain very complicated and highly autocorrelated time series structures
which indicates that our complex pseudo-proxy competitors are not entirely
unreasonable.

Finally, perhaps the proxy signal can be enhanced by smoothing various
time series before modeling. Smoothing seems to be a standard approach for
the analysis of climate series and is accompanied by a large body of literature
[Mann (2004, 2008)]. Still, from a statistical perspective, smoothing time
series raises additional questions and problems. At the most basic level, one
has to figure out which series should be smoothed: temperatures, proxies, or
both. Or, perhaps, only the forecasts should be smoothed in order to reduce
the forecast variance. A further problem with smoothing procedures is that
there are many methods and associated tuning parameters and there are
no clear data-independent and hypothesis-independent methods of selecting
among the various options. The instrumental temperature record is also very
well known so there is no way to do this in a “blind” fashion. Furthermore,
smoothing data exacerbates all of the statistical significance issues already
present due to autocorrelation: two smoothed series will exhibit artificially
high correlations and both standard errors and p-values require corrections
(which are again only known under certain restrictive conditions).

4. Testing other predictive methods.

4.1. Cross-validated RMSE. In this section, we pursue alternative pro-
cedures, including regression approaches more directly similar to techniques
used by climate scientists. We shall see, working with a similar dataset,
that various fitting methods can have both (i) very similar contiguous 30-
year cross-validated instrumental period RMSE distributions and (ii) very
different historical backcasts.

Again, we use as our response the CRU Northern Hemisphere annual
mean land temperature from 1850–1998 AD and augment it with the 1732
local temperature series when required. However, since we are ultimately
interested in large-scale reconstructions, we limit ourselves in this section to
only those 93 proxies for which we have data going back over 1000 years.11

Hence, our in-sample dataset consists of the CRU global aggregate, the 1732
local temperatures, and the 93 proxies from 1850–1998 AD and we apply

11There are technically 95 proxies dating back this far but three of them (tiljan-
der 2003 darksum, tiljander 2003 lightsum, and tiljander 2003 thicknessmm) are highly
correlated with one another. Hence, we omit the latter two. Again, qualitatively, results
hold up whether one uses the reduced set of 93 or the full set of 95 proxies. However, using
the full set can cause numerical instability issues.
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Fig. 11. Cross-validated RMSE on 30-year holdout blocks for various model specifica-
tions: intercept only and regression on the first one, five, ten, and 20 principal components
of the proxies.

the cross-validation procedure discussed in Section 3.2 to it. We can then
examine backcasts on the 998–1849 AD period for which only the proxies are
available. We expect that our prediction accuracy during the instrumental
period will decay somewhat since our set of proxies is so much smaller. How-
ever, the problem of millennial reconstructions is much more interesting both
statistically and scientifically. It is well known and generally agreed that the
several hundred years before the industrial revolution were a comparatively
cool “Little Ice Age” [Matthes (1939), Lamb (1990)]. What happened in the
early Medieval period is much more controversial and uncertain [Ladurie
(1971), IPCC (2001)].

We now examine how well the proxies predict under alternative model
specifications. In the first set of studies, we examine RMSE distributions
using an intercept-only model and ordinary least squares regression on the
first one, five, ten, and 20 principal components calculated from the full
1001 × 93 proxy matrix. Our results are shown in Figure 11. As can be
seen, all of these methods perform comparably, with five and ten principal
component models perhaps performing slightly better than the others.

In a second set of validations, we consider various variable selection method-
ologies and apply them to both the raw proxies and the principal components
of the proxies. The methods considered are the Lasso and stepwise regres-
sion designed to optimize AIC and BIC, respectively. We plot our results
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Fig. 12. Cross-validated RMSE on 30-year holdout blocks for various model specifica-
tions: regression on the first ten principal components of the proxies, the Lasso applied
to the proxies and the principal components of the proxies, stepwise regression to maxi-
mize AIC applied to the proxies and the principal components of the proxies, and stepwise
regression to maximize BIC applied to the proxies and the principal components of the
proxies.

in Figure 12 and include the boxplot of the ten principal component model
from Figure 11 for easy reference. As can be seen, the stepwise models per-
form fairly similarly with one another. The Lasso performs slightly better

and predicts about as well as the ten principal component model.
As a final consideration, we employ a method similar to that used in the

original Mann, Bradley and Hughes (1998) paper. This method takes ac-
count of the fact that local proxies might be better predictors of local tem-

peratures than they are of global aggregate temperatures. For this method,
we again use the first p principal components of the proxy matrix but we
also use the first g principal components of the 149×1732 local temperature

matrix. We regress the CRU global aggregate on the g principal components
of local temperature matrix, and then we regress each of the g local tem-
perature principal components on the p proxy principal components. We
can then use the historical proxy principal components to backcast the lo-

cal temperature principal components thereby enabling us to backcast the
global average temperature.
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Fig. 13. Cross-validated RMSE on 30-year holdout blocks for various model specifica-
tions: regression on the first ten principal components of the proxies and various two-stage
models where global temperature is regressed on principal components of local temperatures
which are then regressed on principal components of proxies.

We plot our results in Figure 13 and again include the boxplot of ten
principal components from Figure 11 for easy reference. As before, there is
simply not that much variation in holdout RMSE across the various model
specifications. No method is a clear winner.

4.2. Temperature reconstructions. Each model discussed in Section 4.1
can form a historical backcast. This backcast is simply the model’s estimate
ŷk(xt) of the Northern Hemisphere average temperature in a year t calcu-
lated by inputing the proxy covariates xt in the same year. The model index
is k which varies over all 27 models from Section 4.1 (i.e., those featured
in Figures 11–13). We plot these backcasts in Figure 14 in gray and show
the CRU average in black. As can be seen, while these models all perform
similarly in terms of cross-validated RMSE, they have wildly different im-
plications about climate history.

According to some of them (e.g., the ten proxy principal component model
given in green or the two-stage model featuring five local temperature prin-
cipal components and five proxy principal components given in blue), the
recent run-up in temperatures is not that abnormal, and similarly high tem-
peratures would have been seen over the last millennium. Interestingly, the
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Fig. 14. Backcasts to 1000 AD from the various models considered in this section are
plotted in gray. CRU Northern Hemisphere annual mean land temperature is given by
the thin black line with a smoothed version given by the thick black line. Three forecasts
are featured: regression on one proxy principal component (red), regression on ten proxy
principal components (green), and the two-stage model featuring five local temperature
principal components and five proxy principal components (blue).

blue backcast seems to feature both a Medieval Warm Period and a Little
Ice Age whereas the green one shows only increasing temperatures going
back in time.

However, other backcasts (e.g., the single proxy principal component re-
gression featured in red) are in fact hockey sticks which correspond quite
well to backcasts such as those in Mann, Bradley and Hughes (1999). If they
are correct, modern temperatures are indeed comparatively quite alarming
since such temperatures are much warmer than what the backcasts indicate
was observed over the past millennium.

Figure 14 reveals an important concern: models that perform similarly
at predicting the instrumental temperature series (as revealed by Figures
11–13) tell very different stories about the past. Thus, insofar as one judges
models by cross-validated predictive ability, one seems to have no reason to
prefer the red backcast in Figure 14 to the green even though the former
suggests that recent temperatures are much warmer than those observed
over the past 1000 years while the latter suggests they are not.

A final point to note is that the backcasts plotted in Figure 14 are the
raw backcasts themselves with no accounting for backcast standard errors.
In the next section, we take on the problem of specifying a full probability
model which will allow us to provide accurate, pathwise standard errors.



30 B. B. MCSHANE AND A. J. WYNER

5. Bayesian reconstruction and validation.

5.1. Model specification. In the previous section, we showed that a va-
riety of different models perform fairly similarly in terms of cross-validated
RMSE while producing very different temperature reconstructions. In this
section, we focus and expand on the model which uses the first ten princi-
pal components of the proxy record to predict Northern Hemisphere CRU.
We chose this forecast for several reasons. First, it performed relatively well
compared to all of the others (see Figures 11–13). Second, PC regression has
a relatively long history in the science of paleoclimatological reconstructions
[Mann, Bradley and Hughes (1998, 1999), NRC (2006)]. Finally, when using
OLS regression, principal components up to and including the tenth were
statistically significant. While the t-statistics and their associated p-values
themselves are uninterpretable due to the complex time series and error
structures, these traditional benchmarks can serve as guideposts.

However, there is at least one serious problem with this model as it stands:
the residuals demonstrate significant autocorrelation not captured by the
autocorrelation in the proxies. Accordingly, we fit a variety of autoregressive
models to CRU time series. With an AR2 model, the residuals showed very
little autocorrelation.

So that we account for both parameter uncertainty as well as residual un-
certainty, we estimate our model using Bayesian procedures. Our likelihood
is given by

yt = β0 +
10
∑

i=1

βixt,i + β11yt+1 + β12yt+2 + εt,

εt ∼N(0, σ2).

In our equation, yt represents the CRU Northern Hemisphere annual land
temperature in year t and xt,i is the value of principal component i in year t.
We note that the subscripts on the right-hand side of the regression equation
employ pluses rather than the usual minuses because we are interested in
backcasts rather than forecasts. In addition to this, we use the very weakly
informative priors

~β ∼N(~0,1000 · I),

σ ∼Unif(0,100),

where ~β is the 13 dimensional vector (β0, β1, . . . , β12)
T , ~0 is a vector of 13

zeros, and I is the 13 dimensional identity matrix. This prior is sufficiently
noninformative that the posterior mean of ~β is, within rounding error, equal
to the maximum likelihood estimate. Furthermore, the prior on σ is effec-
tively noninformative as yt is always between ±1 and therefore no posterior
draw comes anywhere near the boundary of 100.
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It is important to consider how our model accounts for the perils of tem-
perature reconstruction discussed above. First and foremost, we deal with
the problem of weak signal by building a simple model (AR2 + PC10) in
order to avoid overfitting. Our fully Bayesian model, which accounts for pa-
rameter uncertainty, also helps attenuate some of the problems caused by
weak signal. Dimensionality reduction is dealt with via principal compo-
nents. PCs have two additional benefits. First, they are well-studied in the
climate science literature and are used in climate scientists’ reconstructions.
Second, the orthogonality of principal components will diminish the perni-
cious effects of spatial correlation among the proxies. Finally, we address the
temporal correlation of the temperature series with the AR2 component of
our model.

5.2. Comparison to other models. An approach that is broadly simi-
lar to the above has recently appeared in the climate literature [Li, Ny-
chka and Amman (2007)] for purposes similar to ours, namely, quantify-
ing the uncertainty of a reconstruction. In fact, Li, Nychka and Amman
(2007) is highly unusual in the climate literature in that its authors are
primarily statisticians. Using a dataset of 14 proxies from Mann, Bradley
and Hughes (1999), Li, Nychka and Amman (2007) confirms the findings
of Mann, Bradley and Hughes (1998, 1999) but attempts to take forecast
error, parameter uncertainty, and temporal correlation into account. They
provide toy data and code for their model here: http://www.image.ucar.
edu/~boli/research.html

Nevertheless, several important distinctions between their model and ours
exist. First, Li, Nychka and Amman (2007) make use of a dataset over ten
years old [Mann, Bradley and Hughes (1999)] which contains only 14 prox-
ies dating back to 1000 AD and has instrumental records dating 1850–1980
AD. On the other hand, we make use of the latest multi-proxy database
[Mann et al. (2008)] which contains 93 proxies dating back to 1000 AD and
has instrumental records dating 1850–1998 AD. Furthermore, Li, Nychka
and Amman (2007) assume an AR2 structure on the errors from the model
where we assume the model is AR2 with covariates. Finally, and perhaps
most importantly, Li, Nychka and Amman (2007) estimate their model via
generalized least squares and therefore use (i) the parametric bootstrap in or-
der to account for parameter estimation uncertainty and (ii) cross-validation
to account overfitting the in-sample period (i.e., to inflate their estimate of
the error variance σ). On the other hand, by estimating our model in a fully
Bayesian fashion, we can account for these within our probability model.
Thus, our procedure can be thought of as formalizing the approach of Li,
Nychka and Amman (2007) and it provides practically similar results when
applied to the same set of covariates (generalized least squares also produced

http://www.image.ucar.edu/~boli/research.html
http://www.image.ucar.edu/~boli/research.html
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practically indistinguishable forecasts and backcasts though obviously nar-
rower standard errors).

At the time of this manuscript’s submission, the same authors were work-
ing on a fully Bayesian model which deserves mention [subsequently pub-
lished as Li, Nychka and Amman (2010)]. In this paper, they integrate data
from three types of proxies measured at different timescales (tree rings,
boreholes, and pollen) as well as data from climate forcings (solar irradi-
ance, volcanism, and greenhouse gases) which are considered to be external
drivers of climate. Furthermore, they account for autocorrelated error in
both the proxies and forcings as well as autocorrelation in the deviations
of temperature from the model. While the methodology and use of forcing
data are certainly innovative, the focus of Li, Nychka and Amman (2010) is
not on reconstruction per se; rather, they are interested in validating their
modeling approach taking as “truth” the output of a high-resolution state-
of-the-art climate simulation [Amman et al. (2007)]. Consequently, all data
used in the paper is synthetic and they concentrate on methodological is-
sues, “defer[ring] any reconstructions based on actual observations and their
geophysical interpretation to a subsequent paper” [Li, Nychka and Amman
(2010)].

Finally, Tingley and Huybers (2010a, 2010b) have developed a hierarchi-
cal Bayesian model to reconstruct the full temperature field. They fit the
model to experimental datasets formed by “corrupting a number of the [tem-
perature] time series to mimic proxy observations” [Tingley and Huybers
(2010a)]. Using these datasets, they conduct what is in essence a frequentist
evaluation of their Bayesian model [Tingley and Huybers (2010a)] and then
compare its performance to that of the well-known RegEM algorithm [Tin-
gley and Huybers (2010b)]. Like Li, Nychka and Amman (2010), however,
they do not use their model to produce temperature reconstructions from
actual proxy observations.

5.3. Model reconstruction. We create a full temperature backcast by first
initializing our model with the CRU temperatures for 1999 AD and 2000
AD. We then perform a “one-step-behind” backcast, plugging these values
along with the ten principal component values for 1998 AD into the equation
yt = β0 +

∑10
i=1 βixt,i + β11yt+1 + β12yt+2 to get a backcasted value for 1998

AD (using the posterior mean of ~β as a plug-in estimator). Similarly, we
use the CRU temperature for 1999 AD, this backcasted value for 1998 AD,
and the ten principal component values for 1997 AD to get a backcasted
value for 1997 AD. Finally, we then iterate this process one year at a time,
using the two most recent backcasted values as well as the current principal
component values, to get a backcast for each of the last 1000 years.

We plot the in-sample portion of this backcast (1850–1998 AD) in Figure
15. Not surprisingly, the model tracks CRU reasonably well because it is
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Fig. 15. In-sample Backcast from Bayesian Model of Section 5. CRU Northern Hemi-
sphere annual mean land temperature is given by the thin black line and a smoothed version
is given by the thick black line. The backcast is given by the thin red line and a smoothed
version is given by the thick red line. The model is fit on 1850–1998 AD.

in-sample. However, despite the fact that the backcast is both in-sample
and initialized with the high true temperatures from 1999 AD and 2000
AD, it still cannot capture either the high level of or the sharp run-up in
temperatures of the 1990s: it is substantially biased low. That the model
cannot capture run-up even in-sample does not portend well for its ability
to capture similar levels and run-ups if they exist out-of-sample.

A benefit of our fully Bayesian model is that it allows us to assess the error
due to both (i) residual variance (i.e., εt) and (ii) parameter uncertainty.
Furthermore, we can do this in a fully pathwise fashion. To assess the error
due to residual variance, we use the one-step-behind backcasting procedure
outlined above with two exceptions. First, at each step, we draw an error
from a N(0, σ2) distribution and add it to our backcast. These errors then
propagate through the full path of backcast. Second, we perform the backcast
allowing σ to vary over our samples from the posterior distribution.

To assess the error due to the uncertainty in ~β, we perform the original
one-step-behind backcast [i.e., without drawing an error from the N(0, σ2)

distribution]. However, rather than using the posterior mean of ~β, we per-
form the backcast for each of our samples from the posterior distribution
of ~β.

Finally, to get a sense of the full uncertainty in our backcast, we can
combine both of the methods outlined above. That is, for each draw from
the posterior of ~β and σ, we perform the one-step-behind backcast drawing
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Fig. 16. Backcast from Bayesian Model of Section 5. CRU Northern Hemisphere annual
mean land temperature is given by the thin black line and a smoothed version is given by
the thick black line. The forecast is given by the thin red line and a smoothed version is
given by the thick red line. The model is fit on 1850–1998 AD and backcasts 998–1849 AD.
The cyan region indicates uncertainty due to εt, the green region indicates uncertainty due
to ~β, and the gray region indicates total uncertainty.

errors from the N(0, σ2) distribution. This gives one curve for each posterior
draw, each representing a draw of the full temperature series conditional on
the data and the model. Taken together, they form an approximation to the
full posterior distribution of the temperature series.

We decompose the uncertainty of our model’s backcast by plotting the
curves drawn using each of the methods outlined in the previous three para-
graphs in Figure 16. As can be seen, in the modern instrumental period the
residual variance (in cyan) dominates the uncertainty in the backcast. How-

ever, the variance due to ~β uncertainty (in green) propagates through time
and becomes the dominant portion of the overall error for earlier periods.
The primary conclusion is that failure to account for parameter uncertainty
results in overly confident model predictions.

As far as we can tell, no effort at paleoclimatological global temperature
reconstruction of the past 1000 years has used a fully Bayesian probability
model to incorporate parameter uncertainty into the backcast estimates [in
fact, the aforementioned Li, Nychka and Amman (2007) paper is the only
paper we know of that even begins to account for uncertainty in some of
the parameters; see Haslett et al. (2006) for a Bayesian model used for
reconstructing the local prehistoric climate in Glendalough, Ireland]. The
widely used approach in the climate literature is to estimate uncertainty
using residuals (usually from a holdout period). Climate scientist generally
report less accurate reconstructions in more distant time periods, but this



A STATISTICAL ANALYSIS OF MULTIPLE TEMPERATURE PROXIES 35

Fig. 17. This figure modifies Figure 3 from Mann et al. (2008). We take that figure and
superimpose the backcast from Bayesian model of Section 5. The backcast is given by the
thin yellow line, the smoothed backcast by a thick yellow line, and the backcast error in
gray.

is due to the fact that there are fewer proxies that extend further back into
time and therefore larger validation residuals.

5.4. Comparison to other reconstructions and posterior calculations. What
is most interesting is comparing our backcast to those from Mann et al.
(2008) as done in Figure 17. We see that our model gives a backcast which
is very similar to those in the literature, particularly from 1300 AD to the
present. In fact, our backcast very closely traces the Mann et al. (2008)
EIV land backcast, considered by climate scientists to be among the most
skilled. Though our model provides slightly warmer backcasts for the years
1000–1300 AD, we note it falls within or just outside the uncertainty bands
of the Mann et al. (2008) EIV land backcast even in that period. Hence, our
backcast matches their backcasts reasonably well.

The major difference between our model and those of climate scientists,
however, can be seen in the large width of our uncertainty bands. Because
they are pathwise and account for the uncertainty in the parameters (as
outlined in Section 5.3), they are much larger than those provided by climate
scientists. In fact, our uncertainty bands are so wide that they envelop all of
the other backcasts in the literature. Given their ample width, it is difficult
to say that recent warming is an extraordinary event compared to the last
1000 years. For example, according to our uncertainty bands, it is possible
that it was as warm in the year 1200 AD as it is today. In contrast, the
reconstructions produced in Mann et al. (2008) are completely pointwise.

Another advantage of our method is that it allows us to calculate poste-
rior probabilities of various scenarios of interest by simulation of alternative
sample paths. For example, 1998 is generally considered to be the warmest
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year on record in the Northern Hemisphere. Using our model, we calculate
that there is a 36% posterior probability that 1998 was the warmest year over
the past thousand. If we consider rolling decades, 1997–2006 is the warmest
on record; our model gives an 80% chance that it was the warmest in the
past 1000 years. Finally, if we look at rolling 30-year blocks, the posterior
probability that the last 30 years (again, the warmest on record) were the
warmest over the past thousand is 38%.

Similarly, we can look at posterior probabilities of the run-up in (or deriva-
tive of) temperatures in addition to the levels. For this purpose, we defined
the “derivative” as the difference between the value of the loess smooth of
the temperature series (or reconstruction series) in year t and year t − k.
For k = 10, k = 30, and k = 60, we estimate a zero posterior probability
that the past 1000 years contained run-ups larger than those we have ex-
perienced over the past ten, 30, and 60 years (again, the largest such run-
ups on record). This suggests that the temperature derivatives encountered
over recent history are unprecedented in the millennium. While this does
seem alarming, we should temper our alarm somewhat by considering again
Figure 15 and the fact that the proxies seem unable to capture the sharp
run-up in temperature of the 1990s. That is, our posterior probabilities are
based on derivatives from our model’s proxy-based reconstructions and we
are comparing these derivatives to derivatives of the actual temperature
series; insofar as the proxies cannot capture sharp run-ups, our model’s re-
constructions will not be able to either and therefore will tend to understate
the probability of such run-ups.

5.5. Model validation. Though our model gives forecasts and backcasts
that are broadly comparable to those provided by climate scientists, our
approach suggests that there is substantial uncertainty about the ability
of the model to fit and predict new data. Climate scientists estimate out-
of-sample uncertainty using only two holdout blocks: one at the beginning
of the instrumental period and one at the end. We pursue that strategy
here. First, we fit on 1880–1998 AD and attempt to backcast 1850–1879 AD.
Then, we fit on 1850–1968 AD and forecast 1969–1998 AD. These blocks are
arguably the most interesting and important because they are not “tied” at
two endpoints. Thus, they genuinely reflect the most important modeling
task: reconstruction.

Figure 18 illustrates that the model seems to perform reasonably well on
the first holdout block. Our reconstruction regresses partly back toward the
in-sample mean. Compared to the actual temperature series, it is biased a bit
upward. On the other hand, the model is far more inaccurate on the second
holdout block, the modern period. Our reconstruction, happily, does not
move toward the in-sample mean and even rises substantively at first. Still,
it seems there is simply not enough signal in the proxies to detect either the
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Fig. 18. Predictions from the Bayesian model of Section 5 when the first 30 years of
instrumental data are held out (top) and when the last 30 years of instrumental data are
held out (bottom). CRU is given in black and the model predictions in red. The raw data
and predictions are given by the thin lines and loess smooths are given by the thick lines.
Uncertainty bands are indicated by the gray region.

high levels of or the sharp run-up in temperature seen in the 1990s. This is
disturbing: if a model cannot predict the occurrence of a sharp run-up in an
out-of-sample block which is contiguous with the in-sample training set, then
it seems highly unlikely that it has power to detect such levels or run-ups in
the more distant past. It is even more discouraging when one recalls Figure
15: the model cannot capture the sharp run-up even in-sample. In sum, these
results suggest that the 93 sequences that comprise the 1000-year-old proxy
record simply lack power to detect a sharp increase in temperature.12

As mentioned earlier, scientists have collected a large body of evidence
which suggests that there was a Medieval Warm Period (MWP) at least in

12On the other hand, perhaps our model is unable to detect the high level of and
sharp run-up in recent temperatures because anthropogenic factors have, for example,
caused a regime change in the relation between temperatures and proxies. While this is
certainly a consistent line of reasoning, it is also fraught with peril for, once one admits the
possibility of regime changes in the instrumental period, it raises the question of whether
such changes exist elsewhere over the past 1000 years. Furthermore, it implies that up to
half of the already short instrumental record is corrupted by anthropogenic factors, thus
undermining paleoclimatology as a statistical enterprise.
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Table 2

Percent of time various null models outperform the Bayesian model of
Section 5

Pseudo-proxy First block p-value Last block p-value

White Noise 0.0% 0.0%
AR1(0.25) 0.1% 0.0%
AR1(0.4) 0.1% 0.0%
Empirical AR1 24.1% 20.6%
Brownian Motion 16.4% 32.2%

portions of the Northern Hemisphere. The MWP is believed to have occurred
c. 800–1300 AD (it was followed by the Little Ice Age). It is widely hoped
that multi-proxy models have the power to detect (i) how warm the Medieval
Warm Period was, (ii) how sharply temperatures increased during it, and
(iii) to compare these two features to the past decade’s high temperatures
and sharp run-up. Since our model cannot detect the recent temperature
change, detection of dramatic changes hundreds of years ago seems out of
the question.

This is not to say that the proxy record is unrelated to temperatures. We
can compare our model’s RMSE in these two holdout periods to various null
models which we know have no signal. That is, we can perform a test similar
to that of Section 3.4. On each holdout block, we generate a 149×93 matrix
of pseudo-proxies from each of the six null models known to be independent
of the temperature series. Then, analogously to our model, we take the
first ten principal components of these pseudo-proxies, regress the in-sample
temperature on the ten in-sample principal components, and compute the
RMSE on the holdout block. We perform this procedure 1000 times for each
holdout block and then calculate the percentage of time that the model fit
to the pseudo-proxies beats our model.

Our model, with an RMSE of 0.26 on the first holdout block and an RMSE
of 0.36 on the second handily outperforms the relatively unsophisticated
white noise and weak AR1 process pseudo-proxies (see Table 2). Again, this
is not surprising. These pseudo-proxies cannot capture the local dependence
in the instrumental record, so they regress sharply to the in-sample mean.
On the other hand, the Empirical AR1 processes and Brownian motion have
more complex local structure so they provide respectable competition to our
model. These models capture only the local dependence in the temperature
record: in the long term, forecasts based off the AR1 processes will slide
slowly back to the in-sample mean and forecasts based off Brownian motion
will wander aimlessly. Taken together, it follows that our model is at best
weakly significant relative to the Empirical AR1 process or Brownian motion
on either holdout block.
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In tandem, Figure 18 and Table 2 should make us very cautious about
using our model to extrapolate, even with wide standard errors. The second
panel of Figure 18 demonstrates that these standard errors are too narrow
even for very temporally short forecasts. While we are able to replicate the
significance tests in Mann, Bradley and Hughes (1998), our Table 2 shows
that our model does not pass “statistical significance” thresholds against
savvy null models. Ultimately, what these tests essentially show is that the
1000-year-old proxy record has little power given the limited temperature
record.

6. Conclusion. Research on multi-proxy temperature reconstructions of
the earth’s temperature is now entering its second decade. While the liter-
ature is large, there has been very little collaboration with university-level,
professional statisticians [Wegman, Scott and Said (2006), Wegman (2006)].
Our paper is an effort to apply some modern statistical methods to these
problems. While our results agree with the climate scientists findings in some
respects, our methods of estimating model uncertainty and accuracy are in
sharp disagreement.

On the one hand, we conclude unequivocally that the evidence for a “long-
handled” hockey stick (where the shaft of the hockey stick extends to the
year 1000 AD) is lacking in the data. The fundamental problem is that
there is a limited amount of proxy data which dates back to 1000 AD;
what is available is weakly predictive of global annual temperature. Our
backcasting methods, which track quite closely the methods applied most
recently in Mann (2008) to the same data, are unable to catch the sharp run
up in temperatures recorded in the 1990s, even in-sample. As can be seen
in Figure 15, our estimate of the run up in temperature in the 1990s has
a much smaller slope than the actual temperature series. Furthermore, the
lower frame of Figure 18 clearly reveals that the proxy model is not at all
able to track the high gradient segment. Consequently, the long flat handle
of the hockey stick is best understood to be a feature of regression and less
a reflection of our knowledge of the truth. Nevertheless, the temperatures
of the last few decades have been relatively warm compared to many of the
1000-year temperature curves sampled from the posterior distribution of our
model.

Our main contribution is our efforts to seriously grapple with the uncer-
tainty involved in paleoclimatological reconstructions. Regression of high-
dimensional time series is always a complex problem with many traps. In
our case, the particular challenges include (i) a short sequence of training
data, (ii) more predictors than observations, (iii) a very weak signal, and (iv)
response and predictor variables which are both strongly autocorrelated. The
final point is particularly troublesome: since the data is not easily modeled
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by a simple autoregressive process, it follows that the number of truly inde-
pendent observations (i.e., the effective sample size) may be just too small
for accurate reconstruction.

Climate scientists have greatly underestimated the uncertainty of proxy-
based reconstructions and hence have been overconfident in their models.
We have shown that time dependence in the temperature series is suffi-
ciently strong to permit complex sequences of random numbers to forecast
out-of-sample reasonably well fairly frequently (see Figures 9 and 10). Fur-
thermore, even proxy-based models with approximately the same amount of
reconstructive skill (Figures 11–13), produce strikingly dissimilar historical
backcasts (Figure 14); some of these look like hockey sticks but most do not.

Natural climate variability is not well understood and is probably quite
large. It is not clear that the proxies currently used to predict temperature
are even predictive of it at the scale of several decades let alone over many
centuries. Nonetheless, paleoclimatoligical reconstructions constitute only
one source of evidence in the AGW debate.

Our work stands entirely on the shoulders of those environmental sci-
entists who labored untold years to assemble the vast network of natural
proxies. Although we assume the reliability of their data for our purposes
here, there still remains a considerable number of outstanding questions
that can only be answered with a free and open inquiry and a great deal of
replication.
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SUPPLEMENTARY MATERIAL

Code repository for “A statistical analysis of multiple temperature prox-

ies: Are reconstructions of surface temperatures over the last 1000 years

reliable?” (DOI: 10.1214/10-AOAS398SUPP; .zip). This repository archives
all data and code used for “A statistical analysis of multiple temperature
proxies: Are reconstructions of surface temperatures over the last 1000 years
reliable?” In particular, it contains code to make all figures and tables fea-
tured in the paper.
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UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

_________________________________________ 

        ) 

COMPETITIVE ENTERPRISE INSTITUTE, ) 

FREEDOMWORKS, and THE SCIENCE AND     ) 

ENVIRONMENTAL POLICY PROJECT,   ) 

                                                     )   No. 10-1318 

        )   consolidated with: 

   Petitioners,    ) 10-1234 et al. 

        )    

   v.     )      

                           )  

UNITED STATES ENVIRONMENTAL  )               

PROTECTION AGENCY,                                       ) 

)                    

Respondent.    )  

_________________________________________) 
 

NONBINDING STATEMENT OF ISSUES 

 

 Petitioners hereby file this Nonbinding Statement of Issues in their challenge 

to the Environmental Protection Agency’s denial of their petition for 

reconsideration of EPA’s greenhouse gas decision (popularly known as its 

Endangerment ruling).  EPA’s denial is published at 75 Fed. Reg. 49,556 (Aug. 13, 

2010).  In addition to the issues designated by petitioners in the cases consolidated 

with this action, Petitioners CEI et al. intend to raise the following issues: 

 1.  Whether EPA’s dismissal of evidence relating to the destruction of raw 

climate data was arbitrary, capricious, or otherwise contrary to law; 
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 2. Whether EPA’s treatment of the “Climategate” documents and of other 

evidence which developed or came to light after its Endangerment decision is 

arbitrary, capricious, or otherwise contrary to law; 

 3. Whether EPA’s treatment of the “absurdity” issue as not being of central 

relevance is arbitrary, capricious, or otherwise contrary to law. 

 

Dated: November 17, 2010. 

 

     Respectfully submitted, 

     /s/ Hans Bader__________________________ 

     Sam Kazman 

     Hans Bader 

     COMPETITIVE ENTERPRISE INSTITUTE 

     1899 L Street, NW, 12
th

 Floor 

     Washington, D.C. 20036 

     (202) 331-2265 

     Counsel for Petitioners in No. 10-1318

USCA Case #10-1318      Document #1277914            Filed: 11/17/2010      Page 2 of 3



3 

CERTIFICATE OF SERVICE 

 

 

 I hereby certify that on this 17th day of November, 2010, a copy of the 

foregoing Non-Binding Statement of Issues was served electronically through the 

court’s CM/ECF system on all registered counsel and by first-class mail on counsel 

not registered as listed below: 

Christopher Gene King   Mark J. Bennett 

New York City Law Dept. 6-143 Office of the Attorney General 

100 Church Street    State of Hawaii, Dept. of Agriculture 

New York, NY 10007     425 Queen Street 

      Honolulu, HI 96813 

 

Kelvin Allen Brooks   Joseph P. Mikitish 

Office of the Attorney General  Office of the Attorney General 

State of New Hampshire   State of Arizona 

33 Capitol Street    1275 W. Washington St. 

Concord, NH 03301-6397  Phoenix, AZ 85007-2926 

 

Kimberly P. Massicotte 

Office of the Attorney General 

State of Connecticut 

55 Elm Street 

Hartford, CT 06106 

 

           /s/   Hans Bader                     
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 

__________________________________________ 
MICHAEL E. MANN, PH.D.,   ) Case No. 2012 CA 8263 
Pennsylvania State University   ) 
Department of Meteorology       ) Judge Natalia M. Combs Greene  
University Park, PA 16802,    ) 
       ) 
    Plaintiff,  ) Next Scheduled Event: 
 v.      ) Initial Status Conference Jan. 25,  
       ) 2013 
NATIONAL REVIEW, INC.    ) 
215 Lexington Avenue    ) 
New York, NY 10016,    ) 
       ) 
COMPETITIVE ENTERPRISE INSTITUTE, ) 
       ) 
- and -        ) 
       ) 
RAND SIMBERG,     ) 
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- and -       ) 
       ) 
MARK STEYN     ) 
c/o National Review, Inc.,    ) 
215 Lexington Avenue    ) 
New York, NY 10016,    ) 
       ) 
    Defendants.  ) 
       ) 

 
 

DEFENDANT MARK STEYN’S AND NATIONAL REVIEW’S SPECIAL MOTION TO 
DISMISS PURSUANT TO D.C. ANTI-SLAPP ACT (D.C. CODE § 16-5501 et seq.) AND 

RULE 12(B)(6) MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 
 

 Pursuant to the District of Columbia Anti-SLAPP Act of 2010, D.C. Code § 16-5501, et 

seq. (the “Act”), and Superior Court Rule 12(b)(6), and for the reasons stated in the 

accompanying Memorandum of Law, defendants National Review, Inc. and Mark Steyn hereby 

move to dismiss plaintiff’s Complaint with prejudice.  As required by the Act, defendants 

respectfully request that the Court stay this proceeding until this motion is decided.  See D.C. 

Code § 16-5502(c)(1). 

Filed
D.C. Superior Court
12/14/2012 11:41AM
Clerk of the Court
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Rule 12-I(a) Certification 

  The undersigned counsel certifies that he consulted with plaintiff’s counsel on December 

7, 2012, and plaintiff does not consent to the relief sought in this Motion.   

Request for Fees and Costs 

 The Act provides that “[t]he court may award a moving party who prevails, in whole or 

in part . . . the costs of litigation, including reasonable attorneys’ fees.”  D.C. Code § 16-

5504(a).  In the event they prevail “in whole or in part,” defendants respectfully request that the 

Court permit them to submit an application for attorneys’ fees and costs.  Id.  

Request for Hearing 

  D.C. Code § 16-5502(d) requires an “expedited hearing” on a special motion to dismiss 

filed pursuant to the Act.  Accordingly, and pursuant to D.C. Super. Ct. Civ. R. 12-I(f), 

Defendants respectfully request that the Court schedule an expedited hearing on this Motion.  

D.C. Code § 16-5502(d).   

Dated: December 14, 2012   ORAL HEARING REQUESTED  

      Respectfully submitted,  
 
      /s/ Shannen W. Coffin     
      Shannen W. Coffin (D.C. Bar No. 449197) 
      Chris Moeser (Pro Hac application pending) 
      1330 Connecticut Avenue, NW 
      Washington, DC 20036-1795 
      Telephone: (202) 429-6255 
      Facsimile: (202) 429-3902 
      Email: scoffin@steptoe.com 
       
      Counsel for Defendants National Review, Inc.  
      and Mark Steyn 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this 14th day of December 2012, I caused a copy of the foregoing 

Motion and Memorandum of Law in Support to be served by CaseFileXpress and by electronic 

mail upon the following: 

John B. Williams 
Bernard S. Grimm 
Catherine Rosato Reilly 
COZEN O’CONNOR 
1627 I Street, N.W. Suite 1100 
Washington, DC  20006 
 
Peter J. Fontaine 
COZEN O’CONNOR 
1900 Market Street 
Philadelphia, PA  19103 
 
Counsel for Plaintiff 

 
David B. Rivkin, Jr. 
Bruce D. Brown 
Mark I. Bailen 
Andrew M. Grossman 
BAKER HOSTETLER LLP  
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1050 Connecticut Avenue, NW 
Washington, DC 20036 
Counsel for Competitive Enterprise Institute  
And Rand Simberg 
 
        /s/ Shannen W. Coffin    
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Defendants National Review, Inc. and Mark Steyn (collectively, “National Review”) 

respectfully submit this Memorandum of Points and Authorities in support of their Special 

Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act, D.C. Code §16-5501 et seq., and 

Motion to Dismiss Pursuant to D.C. Super. Ct. Civ. R. 12(b)(6).   

PRELIMINARY STATEMENT 

Plaintiff Michael Mann – by his own account, a world-renowned climate scientist, see 

Compl. ¶¶ 13-17 – has filed this suit to squelch public criticism of his ideas.  Plaintiff is no 

stranger to the rough-and-tumble public debate over climate science and policy, branding critics 

of his scientific research “climate change deniers” (Compl. ¶¶ 19, 20) – a pejorative term that 

compares global warming skeptics to “Holocaust deniers.”  Yet Professor Mann apparently 

cannot stomach the dish that he so often serves – he seeks, by this action, to insulate his scientific 

theories from similar hyperbole in the robust public debate over global warming.  Under his 

erroneous view of the law, columnists, journalists and other participants in the discussion of 

critical public issues would be liable for damages for the “vehement, caustic, and sometimes 

unpleasantly sharp attacks” that often characterize that debate.  See Hustler Magazine v. Falwell, 

485 U.S. 46, 51 (1988).  Plaintiff’s claims are entirely inconsistent with “our national 

commitment to the principle that debate on public issues should be uninhibited, robust, and wide-

open.” New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).  Particularly in the context of 

the quest for scientific knowledge, “the remedy to be applied” for speech deemed offensive to 

the listener “is more speech, not enforced silence.”  See Whitney v. California, 274 U.S. 357, 377 

(1927) (Brandeis, J., concurring).   

In light of these core First Amendment principles, the District of Columbia has adopted 

the Anti-SLAPP Act of 2010, see D.C. Code § 16-5501 et seq. (attached at Tab A), to enhance “a 

defendant’s ability to fend off lawsuits filed by one side of a political or public policy debate 
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aimed to punish or prevent the expression of opposing points of view.”  Report on Bill 18-893, 

“Anti-SLAPP Act of 2010,” D.C. Council, Committee on Public Safety and the Judiciary (Nov. 

18, 2010) (attached at Tab B).  The statute provides that where defendants make a prima facie 

showing that the “claim at issue arises from an act in furtherance of the right of advocacy on 

issues of public interest,” a special motion to dismiss must be granted unless plaintiff meets his 

burden of demonstrating “that the claim is likely to succeed on the merits.”  D.C. Code § 16-

5502(b).   

Here, defendants easily satisfy their prima facie burden under the anti-SLAPP statute.  

Professor Mann is, by his own characterization, a public figure, “well known for his work 

regarding global warming,” and highly decorated in the scientific community.  See Compl. ¶¶ 

14-15.  That defendants’ commentary discussed Professor Mann is enough to satisfy their burden 

of demonstrating speech on an issue of public interest.  See D.C. Code § 16-5501 (defining 

“issue of public interest” to include “an issue related to . . . a public figure . . . .”).  Moreover, the 

subject matter of the speech at issue – Mann’s highly publicized scientific research regarding 

climate change and the subsequent controversy surrounding it – relates to issues of significant 

public interest.  Id. (“issue of public interest” also includes “an issue related to “environmental, 

economic or community well being . . . .”).  This is plainly the sort of suit to which the anti-

SLAPP statute applies. 

Dismissal is required here, since Mann is unlikely to succeed on the merits.  Mann’s 

claims against National Review and Steyn seek impermissible relief from protected speech.  

Much of the speech identified in the Complaint – such as defendant Steyn’s statement that Mann 

“is the very ringmaster of the tree-ring circus,” Compl. ¶ 60, or Mann’s suggestion that National 

Review has deemed his research “intellectually bogus,” id. ¶ 84 – is plainly hyperbolic opinion 

commentary, which, by its very nature, cannot be proved factually false.  See, e.g., Hustler, 485 
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U.S. at 56.  This commentary cannot form the basis of a libel claim, as it is absolutely protected 

under the First Amendment.  See also Gertz v. Robert Welch, Inc., 418 U.S. 323, 339 (1974) 

(“Under the First Amendment there is no such thing as a false idea.”).   

In a similar vein, Mann claims that, by describing his much-maligned “hockey stick” 

research as “fraudulent,” Steyn and National Review “falsely imput[e] to Dr. Mann academic 

corruption, fraud and deceit as well as the commission of a criminal offense.”  See, e.g., Compl. 

¶ 60.  But to the extent the commentary at issue related to plaintiff Mann at all, it involved 

criticism of his ideas, not aspersions directed at his character.  Criticism of plaintiff’s scientific 

theories is fair commentary on an issue of public importance.  See, e.g., Underwager v. Salter, 

22 F.3d 730, 736 (7th Cir. 1994); Dilworth v. Dudley, 75 F.3d 307, 310 (7th Cir. 1996).  

Especially when considering the context in which it arose – commentary appearing on an online 

blog often given to such colorful and pointed opinions – defendants’ speech is clearly the sort of 

rhetorical hyperbole protected by the First Amendment.  See, e.g., Greenbelt Coop. Publ’g Ass’n 

v. Bresler, 398 U.S. 6, 14-15 (1970) (public claims of “blackmail” not actionable when they arise 

in a context that makes clear they are not to be taken literally).   

Finally, plaintiff reserves much of his outrage for National Review’s republication of 

commentary that facetiously labeled Mann as the “Jerry Sandusky of climate science,” see 

Compl. ¶ 26, and argued that Penn State University similarly mishandled investigations of 

complaints of misconduct against its high-profile employees, Sandusky and Mann.  Even as 

originally published by co-defendants Rand Simberg and Competitive Enterprise Institute 

(“CEI”), the commentary at issue expressly disclaimed any literal comparison of Mann to 

Sandusky, the convicted sex offender formerly employed as a football coach by Penn State 

University.  See id. (“except instead of molesting children, he has molested and tortured 

data . . . .”).  And in republishing it in National Review Online blog post that questioned Penn 
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State’s investigation of allegations of misconduct against Professor Mann, defendant Steyn made 

clear that he disagreed with Mr. Simberg’s “metaphor,” expressing doubts that he would “have 

extended [it] all the way into the locker room showers with quite the zeal Mr. Simberg 

does . . . .”  Compl., Ex. B, at 1.  Defendants have little doubt that Professor Mann did not enjoy 

being compared in loose way to Jerry Sandusky, but the First Amendment jealously guards such 

metaphorical flourish.  See, e.g., Hustler, 485 U.S. at 56.  Because Mann cannot demonstrate that 

he is likely to succeed on the merits of his claims, the District’s Anti-SLAPP Act requires 

dismissal of his claims. 

For much the same reasons, plaintiff’s lawsuit should also be dismissed pursuant to 

Superior Court Rule 12(b)(6) for failure to state a claim upon which relief can be granted.  The 

First Amendment stands as an impediment to plaintiff’s lawsuit with or without the expedited 

procedures of the Anti-SLAPP Act.  Moreover, Professor Mann has failed to adequately plead 

facts demonstrating “actual malice,” which requires public figures, such as Mann, to demonstrate 

that defendants acted with knowledge of the falsity of their statements or reckless disregard for 

their truth.  After the Supreme Court’s decision in Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009), 

adopted by the D.C. Court of Appeals in Potomac Dev. Corp. v. District of Columbia, 28 A.3d 

531, 544 (D.C. 2011), Mann must do more than simply parrot the legal “actual malice” standard 

in his Complaint.  He must instead plead sufficient facts to demonstrate that he can satisfy this 

difficult legal standard at trial, which he has failed to do.  See, e.g., Mayfield v. Nat’l Ass’n for 

Stock Car Auto Racing, Inc., 674 F.3d 369, 377-78 (4th Cir. 2012).  Under the circumstances of 

the case, he cannot plead – and certainly is not likely to prove – actual malice.   

At bottom, this is a case brought by a disgruntled scientist who wishes to litigate a 

contentious scientific battle not suitable for judicial resolution, but properly belonging in the 

arena of public debate.  See Underwager, 22 F.3d at 736.  If the First Amendment means 
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anything, it must prevent a scientist who frequently engages in the very hyperbolic polemics for 

which he seeks recovery here – see generally, e.g., M. Mann, The Hockey Stick and the Climate 

Wars: Dispatches From the Front Lines at 249 (Columbia University Press 2012) (“Will we hold 

those who have funded or otherwise participated in the fraudulent denial of climate change 

similarly accountable – those individuals and groups that both made and took corporate payoffs 

for knowingly lying about the threat climate change posed to humanity . . . ?”) – from seeking 

money damages for sharp public criticism of his scientific theories.  Michael Mann has plenty of 

avenues to answer his critics in this important debate, but this Court is not one of them.  His 

Complaint should be dismissed. 

FACTUAL BACKGROUND 

I. PROFESSOR MICHAEL MANN AND GLOBAL WARMING RESEARCH 
CONTROVERSY 

A. Mann Has Thrust Himself into the Ongoing Debate Over Global Warming .  

Plaintiff is a professor of meteorology at The Pennsylvania State University (“Penn 

State”), one of the largest publicly-funded universities in the U.S.  See Compl. ¶¶ 2, 7, 13; see 

also Declaration of Shannen Coffin (“Coffin Decl.”), Exs. 1-2 (attached at Tab C).1  He also 

serves as director of the Earth System Science Center at Penn State.  Coffin Decl., Ex. 2 (Mann 

curriculum vitae).  

                                                 
1 As noted in the attached Declaration of Shannen W. Coffin, the documents attached to this 
Motion to Dismiss are either explicitly referenced in the Complaint or incorporated by hyperlink 
in the defendants’ commentary attached to the Complaint and the subject of this dispute.  The 
Court may consider information referenced in the Complaint and exhibits to the Complaint 
without converting a motion to dismiss to a motion for summary judgment.  See, e.g., Pisciotta v. 
Shearson Lehman Bros., 629 A.2d 520, 525 n.10 (D.C. 1993).  The Court may also take judicial 
notice of media articles and information available on the Internet.  See, e.g., Washington Post v. 
Robinson, 290 U.S. App. D.C. 116, 125, 935 F.2d 282, 291 (1991) (notice of article); Wilson v. 
Cox, 828 F. Supp. 2d 20, 25 n.1 (D.D.C. 2011) (judicial notice of website appropriate).  The 
documents that are hyperlinked in the blog posts identified in the Complaint are collected at 
Exhibits 2, 6-7, 9 and 11-20 to the Coffin Declaration.         
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Professor Mann has been a central figure in the worldwide debate over the causes of 

global warming and climate change.  As the Complaint asserts, Mann is “well known for his 

work regarding global warming and the so-called ‘Hockey Stick Graph.’”  Compl. ¶ 15.  

Plaintiff’s theories and research on global warming – which purport to identify long-term trends 

in global temperatures based, in large measure, on theoretical models involving temperature 

proxies, such as the analysis of tree growth rings – have been published widely by academic 

journals and news media outlets.  Id. ¶ 14.  Plaintiff has written numerous peer-reviewed papers 

and published two books, including his recent account of his involvement in the rancorous public 

debates on climate science, The Hockey Stick and the Climate Wars: Dispatches From the Front 

Lines, Columbia University Press (2012).  See Coffin Decl., Ex. 2.   

The Complaint alleges that Professor Mann has attracted broad international acclaim for 

his work on climate science, including acting as a “lead author” for a chapter of the United 

Nations’ International Panel on Climate Change (“IPCC”) Third Scientific Assessment Report, 

published in 2001.  Compl. ¶ 14.  In 2002, plaintiff was named as one of the fifty leading 

visionaries in science and technology by Scientific American, and he has received numerous 

other awards for his research.  Id.  

Plaintiff is known largely as a co-author of the “Hockey Stick Graph,” an illustration that 

first appeared in a 1998 research paper for the scientific journal, Nature, purporting to show a 

dramatic and historic increase in global temperatures in the late 20th century.  See Compl. ¶¶ 15-

16.  The graph – named for its iconic shape resembling a hockey stick – purported to represent 

modeling estimates of worldwide temperatures between 1000 and 2000 A.D., based, in large 

part, on the observed growth in various tree rings throughout the world.  The graph illustrates the 

authors’ theory of a gradual decline in temperatures from 1000 A.D. until about 1900 A.D., 

followed by a sharp increase in the late 20th century.  Id. ¶ 16.  Mann and his co-authors 



7 

concluded “the recent 20th century rise in global temperature is likely unprecedented,” and is 

linked to the simultaneous rise in carbon dioxide in the atmosphere caused by the burning of 

fossil fuels in the 20th century.  Id. ¶ 15.  The graph received international attention when a 

simplified version was featured on the front cover of the World Meteorological Organization’s 

1999 Statement of Status of Global Climate (“1999 WMO Report”).  See Coffin Decl., Ex. 5, at 

28-29.  The data represented in the graph were also referenced in the IPCC’s 2001 Third 

Assessment Report.  Id. 

Professor Mann claims that, “[a]s a result of this research, [he] and his colleagues were 

awarded the Nobel Peace Prize.”  Compl. ¶ 2.  See also id. ¶ 17 (“In 2007, Dr. Mann shared the 

Nobel Peace Prize with other IPCC authors for their work in climate change, including the 

development of the Hockey Stick Graph.”); Coffin Decl., Ex. 2 (same).  In fact, as the 2007 

Nobel Peace Prize award referenced in the Complaint itself demonstrates, Dr. Mann was not 

awarded the Nobel Prize; rather the 2007 award was jointly given to former Vice President Al 

Gore and the IPCC “for their efforts to build up and disseminate greater knowledge about man-

made climate change, and to lay the foundations for the measures that are needed to counteract 

such change.”  See Coffin Decl., Ex. 3.  Since Mann’s public claims of being a “Nobel prize 

recipient” (Compl. ¶ 5) surfaced, the IPCC has released a public statement clarifying that the 

Nobel Peace Prize “was awarded to the IPCC as an organization, and not to any individual 

associated with the IPCC.  Thus, it is incorrect to refer to any IPCC official, or scientist who 

worked on IPCC reports, as a Nobel laureate or Nobel Prize winner.”  See Coffin Decl., Ex. 4, 

at 1.  
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B. The Disclosure of the East Anglia Emails Stokes Debate Over Climate Science 
and Questions about Michael Mann’s Scientific “Trick.”  

Professor Mann’s penchant for puffery aside, there is little question that his work thrust 

him into the center of international debate and controversy.  In November 2009, approximately 

1000 emails were misappropriated from a server at the University of East Anglia’s Climate 

Research Unit (“CRU”) in Great Britain and published on the Internet.  Compl. ¶ 19.  The 

emails, which included correspondence between CRU scientists and Professor Mann about their 

climate research, “fuelled challenges to the work of CRU, to the reliability of climate science 

generally, and to the conclusions of [IPCC].”  Coffin Decl., Ex. 5, at 10.2   Although a number of 

the emails cast the CRU in a negative light, one in particular, a November 16, 1999 email from 

CRU scientist Phil Jones, sparked heated international criticism of Michael Mann and his 

Hockey Stick Graph.  Jones wrote to Professor Mann and two other scientists:  “I’ve just 

completed Mike’s Nature trick of adding in the real temps to each series for the last 20 years (i.e. 

from 1981 onwards) [and] from 1961 for Keith’s to hide the decline.”  Id. at 32 (emphasis 

added).  The “Mike” in Jones’ email is plaintiff Michael Mann.   

The disclosure of the “trick” email and other CRU emails led to a number of 

investigations of the CRU in Great Britain and of Mann in the United States.  Compl. ¶ 21.  The 

University of East Anglia conducted its own investigation of the emails and published its results 

in The Independent Climate Change Emails Review (the “East Anglia Report”).  See Coffin 

Decl., Ex. 5.  That report examined the “honesty, rigor, and openness with which the CRU 

scientists have acted,” but offered “no opinion on the validity of their scientific work.”  Id. at 10, 

                                                 
2 Plaintiff cites to the investigations by the University of East Anglia that followed from the 
public disclosure of these emails at Paragraph 21 of his Complaint.  The principal report of that 
investigation, The Independent Climate Change Emails Review (July 2010), is attached as Ex. 5 
to the Coffin Declaration.  Further explication of the allegations of plaintiff’s Complaint 
discussed herein is derived, in part, from that report, which is incorporated by plaintiff’s 
reference into the Complaint.  See discussion, supra at 5 n.1.   
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¶ 8.  Nor did it offer any opinion on Mann, who was not a part of CRU, but merely a collaborator 

with some of its scientists.  See generally Coffin Decl., Ex. 5.  The East Anglia Report generally 

found that the “rigour and honesty of the CRU scientists was not in doubt,” id. at 11, ¶ 13, but 

did not completely exonerate those scientists.  With respect to Jones’ email referencing Professor 

Mann’s “Nature trick,” the report acknowledged the ambiguity of the term “trick,” and that 

“opposing interpretations can be obtained from the same statement.”  Id. at 59, ¶ 24.3  It found 

that Jones’ use of the phrase “hide the decline” – a reference to the scientists’ presentation of 

instrumental data spliced with tree ring proxy data to deemphasize declining proxy temperature 

data after 1960 – demonstrated the “misleading” nature of the Hockey Stick Graph as portrayed 

on the cover of the 1999 WMO Report: 

Finding: In relation to “hide the decline” we find that, given its 
subsequent iconic significance . . . the figure supplied for the 
WMO Report was misleading in not describing that one of the 
series was truncated post 1960 for the figure, and in not being clear 
on the fact that proxy and instrumental data were spliced together.  
We do not find that it is misleading to curtail reconstructions at 
some point per se (italics in original), or to splice data, but we 
believe that both of these procedures should have been made plain 
– ideally in the figure but certainly clearly described in either the 
caption or the text.   

Id. at 59-60 (emphasis added).  

The East Anglia Report also concluded that Jones and other CRU scientists encouraged 

others – including plaintiff – to delete emails to circumvent Freedom of Information Act requests 

in the U.K. and U.S.  In a May 29, 2008 email, Jones urged Professor Mann to delete emails:  

                                                 
3 For instance, a leading critic of Professor Mann’s work, Stephen McIntyre, wrote to 

investigators that the “IPCC ‘trick’ was not a ‘clever’ mathematical method – it was merely the 
deletion of inconvenient data after 1960.”  Coffin Decl., Ex. 5, at 32.  Jones disputed that 
characterization, stating that the email was written in “haste” and “was not intended to imply any 
deception, simply the ‘best way of doing or dealing with something[.]’”  Id. at 32-33.   
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“Can you delete any emails you may have had with Keith re AR4?”  Id. at 92.  Similarly, in a 

February 2, 2005 email to plaintiff, Jones declared:  “The two MMs have been after the CRU 

station data for years.  If they ever hear there is a Freedom of Information Act now in the UK, I 

think I’ll delete the file rather than send to anyone.”  Id.  These actions and others led 

investigators to conclude that CRU scientists often refused to share scientific data with other 

scientists.  The report found that CRU scientists “may have gone out of their way to make life 

difficult on their critics” Id. at 33, and that “there has been a consistent pattern of failing to 

display the proper degree of openness.”  Id. at 11.   

The East Anglia Report concluded that the role of science and modes of expression for 

scientists have changed in the Internet age.  Id. at 15.  Critiques of academic and scientific 

research in the “blogosphere” tend to be “more vociferous, more polarised,” but are “a fact of 

life,” that would be “foolish to challenge.”  Id. at 15, 42.  The spillover of that debate from the 

pages of academic journals into more popular debate venues requires scientists to “communicate 

their work in ways the public can access and understand.”  Id. at 15.  

C. Penn State’s Investigation of Mann.   

In 2010, Penn State conducted its own investigation of Professor Mann amid the 

controversy created by the disclosure of the CRU emails.  See Compl. ¶ 21.  The investigation 

was conducted by an “Investigatory Committee” appointed by University administrators and 

comprised entirely of Penn State faculty members.  See Coffin Decl., Ex. 6.  The Committee 

members cleared their colleague of three of four substantive charges against him with only a 

cursory inquiry.  The Committee based its inquiry largely on its interview of Professor Mann 

himself and failed to interview any scientist who had been critical of Mann.  It subsequently 

conducted a broader examination of a single charge that Mann’s research deviated from accepted 

research norms.  Id. at 6.  As part of that investigation, the Committee interviewed one prominent 
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critic of Professor Mann, Massachusetts Institute of Technology Professor Richard Lindzen, who 

expressed dismay with the scope of the investigation and the Committee’s analysis of the East 

Anglia emails.  When told of the results of the cursory initial inquiry, Lindzen, a climatologist, 

remarked: “It’s thoroughly amazing.  I mean there are issues he explicitly stated in the emails.  

I’m wondering what’s going on?”  Id. at 13.   

A subsequent investigation of plaintiff’s work by the National Science Foundation 

(“NSF”) (see Compl., ¶¶ 21, 23), found the Penn State investigation so lacking in supporting 

evidence that the NSF could not fully rely on the results of that investigation.  See Coffin Decl., 

Ex 7, at 1-2.  With respect to Penn State’s cursory determination that plaintiff had not engaged in 

data falsification, as evidenced by the East Anglia emails, the NSF concluded that Penn State did 

not adequately review the allegation in its inquiry, especially in light of its failure to interview 

critics of plaintiff’s work.  Id. at 2.  While the NSF found no “direct evidence of research 

misconduct” by Mann, its investigation found “several concerns raised about the quality of the 

statistical analysis techniques that were used in the Subject’s research.”  Id. at 3. 

II. DEFENDANTS’ COMMENTARY ON THE PENN STATE SANDUSKY 
SCANDAL AND THE CURRENT CONTROVERSY 

A. Defendants National Review and Mark Steyn Are Opinion Commentators.   

Defendant National Review, founded by conservative intellectual icon William F. 

Buckley in 1955, is described as “America’s most widely read and influential magazine and 

website” offering “conservative news, commentary and opinion.”  Compl. ¶ 8.  National Review 

publishes its magazine bi-weekly, and also provides commentary through its website, National 

Review Online (www.nationalreview.com).  A central feature of National Review Online is its 

main blog, The Corner, on which a wide variety of contributors provide commentary on the 

gamut of public policy, political, and cultural topics.  Coffin Decl., Ex. 8.  First published in 
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2002, The Corner is described on National Review Online as “a web-leading source of real-time 

conservative opinion.”  Id.   

Defendant Mark Steyn is conservative columnist and commentator who writes a feature 

article for National Review magazine, writes feature commentary for National Review Online, 

and provides occasional and often more informal opinion commentary and analysis on The 

Corner on National Review Online.  See generally Compl. ¶ 11.4  

B. Defendant Steyn’s Commentary on Penn State’s Investigation of Mann 

Renewed attention to Penn State’s investigation of Professor Mann arose in the summer 

of 2012, when Penn State released the results of former FBI Director Louis Freeh’s report on the 

university’s handling of unrelated allegations of sexual abuse by a highly regarded former 

assistant football coach, Jerry Sandusky.  Sandusky, the long-time defensive coordinator and a 

top aide to legendary head football coach Joe Paterno, was convicted of multiple counts of sexual 

misconduct with minors.  See Coffin Decl., Ex. 9, Executive Summary and Findings of Report of 

the Special Investigative Counsel Regarding the Actions of The Pennsylvania State University 

Related to the Child Sexual Abuse Committed by Gerald A. Sandusky (the “Freeh Report”), at 13.  

When the allegations against Sandusky became public, Penn State appointed Freeh as an 

independent investigator to probe the University’s handling of the scandal.  Freeh’s report, 

released on July 12, 2012, found a “total and consistent disregard by the most senior leaders at 

Penn State for the safety and welfare of Sandusky’s child victims,” and a failure by university 

officials to properly investigate known allegations of misconduct when they arose.  Id. at 14.  

                                                 
4 Defendant Mark Steyn is a citizen of Canada and a resident of New Hampshire.  He denies that 
this Court may exercise personal jurisdiction over his internet commentary, since that 
commentary was not purposefully directed at the District of Columbia.  See, e.g., Calder v. 
Jones, 465 U.S. 783 (1984).  Nor is Mr. Steyn subject to general jurisdiction in the District of 
Columbia.  Solely to expedite this litigation as a matter of administrative convenience, however, 
he voluntarily submits to personal jurisdiction in this Court for the limited purpose of litigating 
these claims.   
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Freeh concluded that, “in order to avoid the consequences of bad publicity, the most powerful 

leaders at the University. . . repeatedly concealed critical facts relating to Sandusky’s child abuse 

from the authorities, the University’s Board of Trustees, the Penn State community, and the 

public at large.”  Id. at 16.  The Freeh report urged Penn State “to undertake a thorough and 

honest review of its culture[,]” which placed “[t]he avoidance of the consequences of bad 

publicity” above virtually every other value.  Id. at 16, 18. 

A few days after the release of the Freeh report, defendant Mark Steyn wrote an opinion 

piece, entitled “Football and Hockey,” published on The Corner on National Review Online, 

raising questions about Penn State’s prior investigation of Mann in light of the results of the 

Freeh report.  See Compl., Ex. B.; see also Coffin Decl., Ex. 10.  Steyn’s blog post opened by 

excerpting and linking to an earlier internet post written by defendant Rand Simberg for 

defendant CEI’s website OpenMarket.org, entitled “The Other Scandal in Unhappy Valley.”  In 

that earlier piece, republished in part by Steyn and National Review, Simberg had compared the 

Sandusky scandal with “another cover up and whitewash that occurred [at Penn State] two years 

ago.”  Id.  Simberg asked whether it was “time to revisit the Michael Mann affair” in light of the 

Freeh’s finding of a corrupt culture of leadership at Penn State.  Simberg then drew a comparison 

between Sandusky and Mann:  “Mann could be said to be the Jerry Sandusky of climate science, 

except that instead of molesting children, he has molested and tortured data in the service of 

politicized science that could have dire economic consequences for the nation and planet.”  Id.   

In republishing this commentary, Steyn distanced himself from Simberg’s hyperbolic 

comparison of Sandusky and Mann:  “Not sure I’d have extended that metaphor all the way into 

the locker-room showers with quite the zeal Mr. Simberg does . . . .”  Nevertheless, Steyn agreed 

that Simberg “has a point.”  Steyn continued:  “Michael Mann was the man behind the fraudulent 
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climate-change ‘hockey stick’ graph, the very ringmaster of the tree-ring circus.”  Id.  He noted 

similarities between Penn State’s handlings of allegations of misconduct by Mann and Sandusky: 

[W]hen the East Anglia emails came out, Penn State felt obliged to 
‘investigate’ Professor Mann.  Graham Spanier, the Penn State 
president forced to resign over Sandusky, was the same cove who 
investigated Mann.  And as with Sandusky and Paterno, the college 
declined to find one of its star names guilty of any wrongdoing. 

Id.   Steyn then closed his post by questioning Penn State’s similar handling of the two matters: 

If an institution is prepared to cover up systemic statutory rape of 
minors, what won’t it cover up? Whether or not he’s the ‘Jerry 
Sandusky of climate change,’ he remains the Michael Mann of 
climate change, in part because his ‘investigation’ by a deeply 
corrupt administration was a joke. 

Id.5   

C. National Review Rejects Plaintiff’s Demand for Retraction, and the Public Debate 
Over Climate Science Continues.  

Eight days after “Football and Hockey” appeared on The Corner, Mann demanded a 

retraction and an apology from what he deemed accusations of “academic fraud.”  Compl., ¶ 31; 

see Coffin Decl., Ex. 19.  National Review responded by letter on August 22, 2012 (see Coffin 
                                                 

5 The factual underpinnings of Steyn’s piece are fully set forth in the post and documents 
incorporated therein. Steyn’s post hyperlinked to Simberg’s article, which itself linked to the 
following documents available on the internet:  (1) Rand Simberg, “The Death of the Hockey 
Stick?,” May 17, 2012 (Coffin Decl., Ex. 11); (2) Rand Simberg, “Climategate: When Scientists 
Become Politicians,” Nov. 23, 2009 (Id., Ex. 12); (3) Steve McIntyre, “Mike Nature trick,” 
www.climateaudit.org (Id., Ex. 13); (4) Penn State’s internal investigative report on plaintiff (Id., 
Ex. 6); (5) the National Science Foundation Inspector General’s Closeout Memorandum 
analyzing Penn State’s investigation of plaintiff’s research (Id., Ex. 7); (6) Comments of Steve 
Milloy, publisher of Junkscience.com, on Penn State’s investigative report on plaintiff’s research 
(Id., Ex. 14); (7) Joe Romm, “Much-vindicated Michael Mann and Hockey Stick get final 
exoneration from Penn State – time for some major media apologies and retractions,” 
www.thinkprogress.org, July 1, 2010 (Id., Ex. 15); (8) Marc Morano, Comment on Penn State 
investigation of plaintiff, www.climatedepot.com, July 2, 2010 (Id., Ex. 16); (9) Mike Cronin, 
“Penn State University panel clears global-warming scholar,” www.triblive.com, July 2, 2010 
[Id., Ex. 17]; and (10) “NSF confirms results of Penn State investigation, exonerates Michael 
Mann of research misconduct,” www.scholarsandrogues.com (Id., Ex. 18).  All of these 
documents are incorporated by reference in the Complaint and the exhibits attached thereto.   
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Decl., Ex. 20), and in a National Review Online column by Editor Rich Lowry published on the 

same date.  See Compl. ¶ 32 & Ex. C; Coffin Decl., Ex. 21.  Lowry explained that Steyn’s prior 

post did not assert that Mann committed actual fraud in the literal sense; instead, “[i]n common 

polemical usage, “fraudulent” doesn’t mean honest-to-goodness criminal fraud.  It means 

intellectually bogus and wrong.”  Coffin Decl., Ex. 21. 

Plaintiff subsequently filed this suit on October 22, 2012, alleging libel and intentional 

infliction of emotional distress against defendants National Review and Mark Steyn, along with 

co-defendants CEI and Simberg.  Mann’s complaint asserts that defendants defamed him in their 

characterization of the Hockey Stick Graph as “fraudulent,” or “intellectually bogus,” and 

harmed his reputation and caused emotional harm by their alleged comparison of plaintiff Mann 

to Jerry Sandusky.  See generally Compl. Counts I-VI. 

ARGUMENT 

Defendants’ combined motion seeks to dismiss plaintiff’s claims both through the 

expedited procedures of the D.C. Anti-SLAPP Act and the more traditional standards of D.C. 

Super. Ct. Civ. R. 12(b)(6).  Under either route, plaintiff’s claims must be dismissed for the same 

reasons:  Defendants’ commentary is protected speech under the First Amendment, which 

precludes tort recovery of any kind relating to speech on issues of public interest.  

I. PLAINTIFF’S CLAIM SHOULD BE DISMISSED PURSUANT TO THE 
EXPEDITED PROCEDURES OF THE D.C. ANTI-SLAPP ACT.   

Professor Mann’s claims – seeking monetary damages for defendants’ public 

commentary regarding his highly publicized global warming research and the ensuing 

controversy surrounding it – present the very sort of “strategic lawsuit against public 

participation” targeted for early dismissal by the District of Columbia Anti-SLAPP Act of 2010 

(the “Act”).  See D.C. Code § 16-5501, et seq.  The Anti-SLAPP Act permits litigants defending 
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claims “arising from an act in furtherance of the right of advocacy on issues of public interest” to 

file a “special motion to dismiss” prior to discovery in a proceeding.  D.C. Code § 16-5502(a).6  

The Act creates a heavy burden for a plaintiff asserting tort claims, such as defamation or 

intentional infliction of emotional distress, based on defendants’ speech.  If defendants make a 

“prima facie showing that the claim at issue arises from an act in furtherance of the right of 

advocacy on issues of public interest, then the motion shall be granted unless the responding 

party demonstrates that the claim is likely to succeed on the merits . . . .”  D.C. Code § 16-

5502(b) (emphasis added).   

The Anti-SLAPP Act was designed to provide expedited dismissal of lawsuits “filed by 

one side of a political or public policy debate aimed to punish or prevent the expression of 

opposing points of view.”  See Tab. B, D.C. Council Comm. on Pub. Safety and the Judiciary 

Rpt. on Bill 18-893, at 1 (Nov. 18, 2010).  Following in the footsteps of dozens of states that 

have enacted similar statutes, id. at 2-3, the District of Columbia Council adopted its anti-SLAPP 

statute to prevent the “chilling effect” SLAPP lawsuits were having on public debate regarding 

issues of public interest: 

Such lawsuits . . . have been increasingly utilized over the past two 
decades as a means to muzzle speech or efforts to petition the 
government on issues of public interest.  Such cases are often 
without merit, but achieve their filer’s intention of punishing or 
preventing opposing points of view, resulting in a chilling effect on 
the exercise of constitutionally protected rights. 

Id. at 1.  The Act thus ensures that speakers “are not intimidated or prevented, because of abusive 

lawsuits, from engaging in political or public policy debates.”  Id. at 4.  The statute reinforced 

existing authority supporting the early dismissal of lawsuits that inhibit protected speech.  See, 

                                                 
6 The statute requires an “expedited hearing” on the special motion to dismiss, and generally 
directs the court to stay discovery until the special motion is decided.  See D.C. Code § 16-
5502(b), (d).   
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e.g., Guilford Transp. Indus., Inc. v. Wilner, 760 A.2d 580, 592 (D.C. 2000) (“[i]n the First 

Amendment area, summary procedures are even more essential”) (citation omitted).  

A. Plaintiff’s Lawsuit “Arises From an Act in Furtherance of the Right of 
Advocacy on Issues of Public Interest.”   

Defendants National Review and Mark Steyn easily satisfy their prima facie burden 

under the D.C. Anti-SLAPP Act.  In order meet that burden, defendants need only demonstrate 

that plaintiff’s lawsuit “arises from an act in furtherance of the right of advocacy on issues of 

public interest[.]”  D.C. Code § 16-5502(b).  Section 16-5501(1)(B) defines such an “act” to 

include any “expression or expressive conduct that involves . . .  communicating views to 

members of the public in connection with an issue of public interest.”   

Here, Professor Mann’s entire suit is predicated on statements made by Steyn and 

National Review on an internet site, National Review Online, which exists as a forum for public 

discussion of issues of public interest.  See Compl. ¶ 4 (describing National Review and National 

Review Online as “widely read and circulated” publications).  The Complaint itself asserts that 

the commentary at issue was “were widely published throughout the United States and 

elsewhere” and read by members of the public.  Compl. ¶¶  40-41.  As such, plaintiff’s claims 

clearly arise from “acts in furtherance of the right of advocacy.”  See Farah v. Esquire 

Magazine, Inc., 863 F. Supp. 2d 29, 37, 38 (D.D.C. 2012) (internal quotations and citations 

omitted) (applying D.C. anti-SLAPP law to internet blog post).7 

                                                 
7 For the same reason, defendants’ commentary also meets the statute’s alternative definition of 
“act[s] in furtherance of the right of advocacy on issues of public interest,” because it involves 
“written . . . statement[s] made . . . [i]n a place open to the public or a public forum in connection 
with an issue of public interest.”  D.C. Code §16-5501(1)(A)(ii).  See Farah, 863 F. Supp. 2d at 
38.  Courts have “uniformly held or, deeming the proposition obvious, simply assumed that 
internet venues to which members of the public have relatively easy access constitute a ‘public 
forum’ or a place ‘open to the public’” for purposes of an anti-SLAPP statute.  New.net, Inc. v. 
Lavasoft, 356 F. Supp. 2d 1090 (C.D. Cal. 2004) (interpreting California statute); see also Du 
Charme v. Int’l Bhd. of Elec. Workers, Local 45, 110 Cal. App. 4th 107 (2003).   
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Moreover, it cannot seriously be questioned that defendants’ commentary addressed “an 

issue of public interest.”  D.C. Code § 16-5501(1)(B)   “Issue of public interest” includes “an 

issue related to health or safety, environmental, economic or community well-being” or “a public 

figure.”  D.C. Code § 16-5501(3) (emphasis added).  The blog posts, which discuss Professor 

Mann’s research on climate change and global warming – and public investigations into alleged 

improprieties in connection with that research – address issues of “environmental” and 

“community well-being.”  Id.  They also express the authors’ opinion that the “politicized 

science” of climate change could have “dire economic consequences for the nation and planet.”  

Coffin Decl., Ex. 10, at 2.  By any measure, National Review’s commentary addresses subject 

matters that are of significant “public interest” within the meaning of the statute. 

The Act’s “public interest” definition is met for the independent reason that Professor 

Mann is a “public figure.”  See D.C. Code § 16-5501(3).  The court determines whether plaintiff 

is a public figure as a matter of law.  See Waldbaum v. Fairchild Publ’ns, Inc., 201 U.S. App. 

D.C. 301, 307, 627 F.2d 1287, 1293 n.12. (1980).  The Complaint all but concedes plaintiff’s 

public figure status, alleging that Professor Mann is “well known for his work regarding global 

warming and the so-called ‘Hockey Stick Graph.’”  Compl. ¶ 15.  Plaintiff served as “lead author 

on the Observed Climate Variability and Change chapter” of the IPCC’s Third Scientific 

Assessment Report in 2001, and was regaled as “one of the fifty leading visionaries in science 

and technology” by Scientific American in 2002.  Id. ¶ 14.  His work “has received considerable 

accolades within the scientific community,” and has been the subject of heated debate in both 

scientific and political circles.  Id. ¶¶ 17, 18.  Plaintiff has written extensively in both scientific 

and popular fora, including a book about his travails on the “front lines” of the global warming 

“wars.”  See Coffin Decl., Ex. 2 (citing M. Mann, The Hockey Stick and the Climate Wars: 

Dispatches From the Front Lines (2012)); see also Ex. 20 at 2.  Plaintiff even claims – though 
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quite erroneously – that the 2007 Nobel Peace Prize that was awarded to the IPCC was 

personally co-awarded to him along “with other IPCC authors for their work on climate change.” 

Compl. ¶ 17.   

 Plaintiff thus qualifies as a public figure because he has thrust himself into the 

international debate about climate change.  See, e.g., Gertz, 418 U.S. at 345 (“those classed as 

public figures have thrust themselves to the forefront of particular public controversies in order 

to influence the resolution of the issues involved.”); McBride v. Merrell Dow & Pharm. Inc., 230 

U.S. App. D.C. 403, 409, 717 F.2d 1460, 1466 (1983) (same).  In similar circumstances, courts 

have held scientists at the center of public debates on important scientific and political issues to 

be public figures.  See, e.g., Ruber v. Food Chemical News, Inc., 925 F.2d 703, 706 (4th Cir. 

1991) (scientist who injected himself into public debate over carcinogen in pesticide was public 

figure); Pauling v. Globe-Democrat Publishing Co., 362 F.2d 188, 197 (8th Cir. 1966) (then-

Judge Blackmun, holding Nobel laureate Linus Pauling was a public figure where he had 

“projected himself into the arena of public policy, public controversy, and ‘pressing public 

concern’”).  At a minimum, plaintiff is a “limited purpose public figure” because he has played a 

major role in a pre-existing public controversy and the alleged defamatory statements at issue 

here relate specifically to that controversy.  See Waldbaum, 201 U.S. App. D.C. at 311-12, 627 

F.2d at 1297-98; see also Hatfill v. The New York Times Co., 532 F.3d 312, 324-25 (4th Cir. 

2008) (scientist was limited purpose public figure as a result of frequent commentary on 

bioterrorism).  Defendants’ commentary discussed a public figure’s involvement in an issue of 

public concern, and they have met their prima facie burden of demonstrating the applicability of 

the anti-SLAPP statute. 
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B. Plaintiff Cannot Satisfy the Heavy Burden that His Lawsuit Is Likely to 
Succeed on the Merits.   

Because defendants have met their prima facie burden under the Anti-SLAPP Act, the 

burden shifts to Professor Mann, who must demonstrate that his claims are “likely to succeed on 

the merits.”  D.C. Code § 16-5502(b) (emphasis added).  Given the nature of this inquiry, courts 

interpreting anti-SLAPP statutes have held a plaintiff cannot merely rely on the allegations in the 

Complaint, but “must provide the court with sufficient evidence to determine” whether plaintiff 

is likely to prevail.  See Traditional Cat Ass’n v. Gilbreath, 13 Cal. Rptr. 3d 353, 357 (Cal. Ct. 

App. 2004) (citations and internal quotations omitted).  A court “can also consider defendant’s 

opposing evidence to determine whether it defeats a plaintiff’s case as a matter of law.”  Id.  

Although the court should not weigh the credibility or strength of competing evidence, “it should 

grant the motion if, as a matter of law, the defendant’s evidence supporting the motion defeats 

the plaintiff’s attempt to establish evidentiary support for the claim.”  Wilson v. Parker, Covert & 

Chidester, 50 P.3d 733, 739 (Cal. 2002). 

By requiring plaintiff to demonstrate that he is “likely” to succeed on the merits, the D.C. 

Act imposes a heavier burden on defamation plaintiffs than other anti-SLAPP jurisdictions.  

Compare D.C. Code § 16-5502(b) with Cal. Civ. Proc. Code § 425.16(b)(3) (requiring plaintiff 

to demonstrate “a probability that he or she will prevail on the claim”) (emphasis added); 

Browne v. McCain, 611 F. Supp. 2d 1062, 1069 (E.D. Cal. 2009) (California plaintiff need only 

demonstrate a legally sufficient claim and a “mere possibility” of success).  “Likely” means 

“having a high probability of occurring or being true.”  See Merriam-Webster Dictionary (online 

ed. 2011, available at http://www.merriam-webster.com/dictionary/likely); see also Clark v. 
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Moler, 418 A.2d 1039, 1043 (D.C. 1980) (describing “likely to succeed” as “strong” showing 

that is something more than simply demonstrating a meritorious defense).8   

Professor Mann cannot meet his burden here.  To prevail in a libel claim, plaintiff must 

prove that the statements identified in the Complaint are: (1) defamatory, (2) capable of being 

proven true or false, (3) of and concerning plaintiff, (4) false, and (5) made with the requisite 

degree of fault.  See Coles v. Wash. Free Weekly, 881 F. Supp. 26, 30 (D.D.C. 1995), aff’d, 319 

U.S. App. D.C. 215, 88 F.3d 1278 (1996); see also Blodgett v. The University Club, 930 A.2d 

210, 222 (D.C. 2007).  Because Professor Mann is unquestionably a public figure – and because 

the speech at issue relates to issues of public concern – he bears the burden of proving the falsity 

of all of the challenged statements made by the defendants.  See Philadelphia Newspapers, Inc. 

v. Hepps, 475 U.S. 767, 777 (1986); Moldea v. New York Times Co., 304 U.S. App. D.C. 406, 

411, 15 F.3d 1137, 1142 (1994) (“Moldea I”), modified on reh’g, 306 U.S. App. D.C. 1, 22 F.3d 

310 (1994) (“Moldea II”); Wilner, 760 A.2d at 595.   

Where, as here, allegations touch contentious issues of public concern, the Court should 

closely scrutinize the Complaint to ensure that debate on public issues remains “uninhibited, 

robust, and wide-open.”  New York Times, 376 U.S. at 270; Garrison v. Louisiana, 379 U.S. 64, 

74-75 (1964) (“For speech concerning public affairs is more than self-expression; it is the 

essence of self-government.”).  “The sort of robust political debate encouraged by the First 

Amendment” is “bound to produce speech that is critical of those . . . public figures who are 

intimately involved in the resolution of important public questions . . . .”  Hustler, 485 U.S. at 51 

(citations omitted).  District of Columbia courts have long recognized that early dismissal of 

                                                 
8 Given the Act’s remedial protections for First Amendment rights, it also “should be construed 
liberally in order to effectuate the purposes for which it was enacted.”  McCree v. McCree, 464 
A.2d 922, 928 (D.C. 1983); see also Hutchison Bros. Excavation Co. v. Dist. of Columbia, 278 
A.2d 318, 321 (D.C. 1971) (“a court should give a liberal interpretation to protective provisions 
while narrowly interpreting exceptions from such provisions”).   
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actions that inhibit this sort of protected speech is “essential.”  Wilner, 760 A.2d at 592, quoting 

Washington Post Co. v. Keogh, 125 U.S. App. D.C. 32, 35, 365 F.2d 965, 968 (1966).   

1. In Both Content and Context, Defendants’ Commentary Is Pure  
 Opinion and Does Not Assert Provably False Statements of Fact.   

Plaintiff’s claims fail here for the basic reason that the alleged defamatory remarks at 

issue are pure opinion, not capable of being proved false.  The First Amendment absolutely 

protects statements of opinion where those statements “cannot reasonably [be] interpreted as 

stating actual facts about an individual.”  Milkovich v. Lorain Journal Co., 497 U.S. 1, 19 (1990) 

(citation omitted); Weyrich v. The New Republic, Inc., 344 U.S. App. D.C. 245, 252, 235 F.3d 

617, 624 (2001).   

This principle applies with particular force in the context of a debate regarding scientific 

theories and ideas, since the very notion of “[s]cientific truth is elusive.”  Underwager, 22 F.3d  

735; see also Gertz, 418 U.S. 339.  As a general matter, then, “[s]cientific controversies must be 

settled by the methods of science rather than by the methods of litigation.”  Underwager, 22 F.3d 

at 736.  “More papers, more discussion, better data, and more satisfactory models – not larger 

awards of damages – mark the path toward superior understanding of the world around us.”  Id.  

See also Ezrailson v. Rohrich, 65 S.W.3d 373, 382 (Tex. Ct. App. 2001) (“Scientists 

continuously call into question and test hypotheses and theories; this questioning advances 

knowledge.”); Beckman v. Dunn, 419 A.2d 583 (Pa. Super. Ct. 1980) (“criticism of academic 

performance . . . necessarily includes subjective elements that render statements of the kind 

complained of here, akin to opinion”). 

Plaintiff asserts that National Review’s publication of “Football and Hockey” and the 

subsequent “Get Lost” column by Editor Rich Lowry would be understood by readers to assert 

that Professor Mann committed academic and/or criminal fraud.  Compl. ¶ 35.  Plaintiff’s 

characterization of the commentary cannot bear even the slightest of scrutiny.  In determining 
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whether language constitutes an actionable statement of fact or protected opinion or hyperbole, 

this Court must examine the content and context of the article or publication in which the 

statement was used.  See Moldea II, 306 U.S. App. D.C. at 4, 22 F.3d at 313; Weyrich, 344 U.S. 

App. D.C. at 252, 235 F.3d at 624.  That inquiry requires the court to examine the context in 

which the statement appeared, the specific language used, and the extent to which the language is 

verifiable.  See Ollman v. Evans, 242 U.S. App. D.C. 301, 310, 750 F.2d 970, 979 (1984) (en 

banc); Moldea II, 306 U.S. App. D.C. at 4, 22 F.3d at 313.  This determination is a question of 

law for the Court.  Kreuzer v. George Washington Univ., 896 A.2d 238, 248 (D.C. 2006) 

(“[W]hether a statement is capable of defamatory meaning is a question of law for the court to 

determine.”) (quotations and citations omitted); see also Klayman v. Segal, 783 A.2d 607, 612-

13 (D.C. 2001).  Here, in both content and context, the commentary at issue is protected speech. 

First, with respect to “Football and Hockey,” the language used by Mr. Steyn signals to a 

reasonable reader that Steyn is not literally alleging criminal activity or “academic fraud” against 

Professor Mann – or making any provably false assertions of fact.  See Wilner, 760 A.2d at 597.  

Instead, the post merely raises questions regarding the recent events at Penn State and, to the 

extent it addresses Mann at all, pokes fun at his scientific theories and Penn State’s investigation 

of his involvement in the East Anglia affair.  In reprinting Rand Simberg’s colorful comparison 

of Mann to Sandusky, Steyn cast doubt on the analogy and explicitly highlights to the reader the 

non-literal sense in which it was employed:  “Not sure I’d have extended that metaphor all the 

way into the locker-room showers with quite the zeal Mr. Simberg does, but he has a point.”  

Compl., Ex. B, at 1. (emphasis added).  Steyn’s description of Mann as “the very ringmaster of 

the tree-ring circus” smacks of exaggeration – a mere witticism.  It is difficult to imagine what 

provable fact – particularly, what defamatory fact – a reader might derive from such a statement.  

In short, the column’s “loose,” “imaginative” and “polemical” language clearly signals to readers 
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that it contains the author’s opinion and does not seek to convey provably false facts.  See 

Wilner, 760 A.2d at 597; Weyrich, 344 U.S. App. D.C. at 252, 235 F.3d at 624; Ollman, 242 U.S. 

App. D.C. at 318, 750 F.2d at 987 (noting Op-Ed column was written “to spark a more 

appropriate debate within academia”).   

The central point of the Steyn post was to raise questions about Penn State’s handling of 

investigations regarding its “star” employees: “If an institution is prepared to cover up systemic 

statutory rape of minors, what won’t it cover up?”  Compl., Ex. B, at 2.  Steyn’s use of this 

interrogatory style further “militates in favor of treating statements as opinion.”  Ollman, 242 

U.S. App. D.C. at 318, 750 F.2d at 987; see also Phantom Touring, Inc. v. Affiliated Publ’ns, 953 

F.2d 724, 729-730 (1st Cir. 1992) (question posed by columnist “was posed rhetorically” and 

“reasonably could be understood only as [the author’s] personal conclusion”).  Courts have 

repeatedly emphasized that use of interrogatory language necessarily invites readers to draw their 

own conclusions about an ambiguous subject.  See, e.g., Partington v. Bugliosi, 56 F.3d 1147, 

1157 (9th Cir. 1995); Chapin v. Knight-Ridder, Inc., 993 F.2d 1087, 1094 (4th Cir. 1993) 

(“inquiry itself, however embarrassing or unpleasant . . . is not an accusation”). 

Second, the subsequent internet column, “Get Lost,” in which Rich Lowry responds to 

Professor Mann’s threat of lawsuit, contains nothing remotely resembling a provably false 

factual assertion.  In Count V of the Complaint, plaintiff asserts that Lowry calls Professor 

Mann’s research “intellectually bogus,” and he claims that this statement is defamatory in that it 

“falsely imputes to Dr. Mann academic corruption, fraud and deceit as well as the commission of 

a criminal offense.”  Compl. ¶ 84.  But plaintiff is simply stretching to take offense. His 

characterization of Lowry’s comments is flatly refuted by the content of the column, attached as 

Ex. C to the Complaint, which explains that, “[i]n common polemical usage,” Mark Steyn’s 

previous use of the term “‘fraudulent’ doesn’t mean honest-to-goodness criminal fraud.  It means 
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intellectually bogus and wrong.”  Compl., Ex. C, at 1 (emphasis added).  Fairly read, the column 

doesn’t label Mann’s research anything at all, it merely explains that the prior Steyn post and 

explicitly disclaims any suggestion that Steyn had accused Mann of criminal fraud.   

At worst, what remains is a “polemic[al]” suggestion that Mann’s research and ideas are 

“intellectually bogus and wrong,” a claim that cannot serve as a basis for defamation.  See, e.g., 

Dilworth, 75 F.3d at 311 (“where one scholar calls another a ‘crank’ for having taken a position 

that the first scholar considers patently wrongheaded, the second does not have a remedy in 

defamation”).  In this scientific debate, there is little provable fact, only theory – a proposition to 

which even Mann must assent.  See Compl.¶ 15 (Mann’s papers concluded that “recent 20th 

century rise in global temperature is likely unprecedented in at least the past millennium”) 

(emphasis added).  A science as embryonic as climatology continues to evolve, to be debated and 

researched.  Mann’s research relates to estimates of temperatures that occurred hundreds or 

thousands of years ago, long before accurate measures were taken or records kept.  By its very 

nature, it cannot be proved definitively that his theories – or even harsh critiques of those 

theories – are false.  See, e.g., Underwager, 22 F.3d at 736; Klein v. Victor, 903 F. Supp. 1327, 

1334 (E.D. Mo. 1995) (“What one social scientist considers to be pseudo-scientific another could 

consider legitimate, but, in the context used here, neither can be tested or proven.”).   

Third, reinforcing their content, both Steyn’s post and Lowry’s column appeared in a 

context where the reasonable reader would clearly understand that the authors’ statements are 

purely opinion, and not actionable factual assertions.  See, e.g., Moldea II, 306 U.S. App. D.C. at 

4, 22 F.3d at 313.  Both posts appeared on National Review Online, which plaintiff alleges in the 

complaint is website for “conservative news, commentary and opinion.”  Compl. ¶ 4; see 

Weyrich, 344 U.S. App. D.C. at 253, 235 F.3d at 625 (recognizing The New Republic “is itself 

well-known to be a magazine of political commentary, a self-described ‘Weekly Journal of 
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Opinion’”).  Readers of Steyn’s piece on The Corner could click on a link called “About This 

Blog,” to learn that The Corner describes itself “as a web-leading source of real-time 

conservative opinion” from the serious to the silly – a “home for Volcano-Lancing news, 

congressional handicapping, arguments about American exceptionalism and updates on the 

Islamification of Europe.”  See Coffin Decl., Ex. 8, at 1-2. 

Readers expect strongly-worded, and often caustic, opinions in places, like the Op-Ed 

pages of newspapers and internet blogs, where political commentary can be found.  See Wilner, 

760 A.2d at 582-83.  From “the earliest days of the Republic,” opinion columnists, like Steyn, 

have stimulated debate and persuaded readers on public issues through the use of “sharp and 

biting” writings.  Ollman, 242 U.S. App. D.C. at 317, 750 F.3d at 986.  Readers of publications 

like National Review Online “expect that columnists will make strong statements, sometimes 

phrased in a polemical manner that would hardly be considered balanced or fair elsewhere . . . .”  

Id., 242 U.S. App. D.C. at 315, 317, 750 F.3d at 984, 986 (“[I]t is well understood that editorial 

writers and commentators frequently resort to the type of caustic bombast traditionally used in 

editorial writing to stimulate public reaction.”) (quotation marks omitted); Wilner, 760 A.2d at 

583 (citing Ollman).  In such instances, the very “settings of the speech in question makes their 

hyperbolic nature apparent.”  Moldea II, 306 U.S. App. D.C. at 5, 22 F.3d at 314.    

This is especially true given the inflammatory nature of the debate over the topic 

addressed in the Steyn blog post: Penn State’s investigation of Mann in light of highly publicized 

allegations of misconduct.  See, e.g., Lewis v. McTavish, 673 F. Supp. 608, 610 (D.D.C. 1987) 

(noting court should examine “broader social context” of statements).9  Mann’s role in the East 

                                                 
9 “Football and Hockey” appeared three days after the Freeh Report was released, documenting 
allegations that Penn State – one of the county’s largest public colleges – covered up child abuse 
accusations against Jerry Sandusky to protect the University’s football program and its legendary 
coach, Joe Paterno.  E.g., Coffin Decl., Ex 9.  The Sandusky scandal was the type of public 
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Anglia emails, which became the subject of numerous investigations by government 

organizations and universities throughout the world, sparked a fierce public debate about the 

science of global warming – a debate that the East Anglia Report called “vociferous” and 

“polarised.”  See Coffin Decl., Ex. 5, at 42.  As that report notes, the “blogosphere” allows “an 

opportunity for unmoderated comment to stand alongside peer reviewed publications; for 

presentations or lectures at learned conferences to be challenged without inhibition; and for 

highly personalized critiques of individuals and their work to be promulgated without 

hindrance.”  Id. at 15.  This reality “is a fact of life,” the report concluded, “and it would be 

foolish to challenge its existence.”  Id.   

Professor Mann’s own rhetoric – with talk of “climate change deniers,” see Compl. ¶¶ 

19-20, and his “dispatches from the front lines” of the “climate wars,” see Coffin Decl., Ex. 2 – 

indicates that he fully understands the use of polemics in the public debate over global warming.  

He cannot now claim that such hyperbolic rhetoric is fair only when it churns from his own 

keyboard.   

2. The Sandusky “Metaphor” and Description of the Hockey Stick  
 Graph as “Fraudulent” Are Protected Rhetorical Hyperbole.   

Against this backdrop, the particular statements challenged by plaintiff as defamatory are 

plainly protected rhetorical hyperbole.  The Supreme Court has repeatedly recognized immunity 

for such hyperbolic statements, observing that this protection “provides assurance that public 

debate will not suffer for lack of . . . ‘imaginative expression’ . . . which has traditionally added 

much to the discourse of the Nation.”  Milkovich, 497 U.S. at 20; see also Letter Carriers v. 

Austin, 418 U.S. 264 (1974); Greenbelt, 398 U.S. at 14-15; Dilworth, 75 F.3d at 309 (“rhetorical 

hyperbole” is “a well-recognized category of, as it were, privileged defamation”). 

                                                                                                                                                             
controversy that invited “caustic” criticism.  See Hustler, 485 U.S. at 51 (noting “[s]uch 
criticism, inevitably, will not always be reasoned or moderate”).   
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The Sandusky “Metaphor.”  Especially appearing in the context of a publication where 

readers expect strong and colorful opinions, Rand Simberg’s comparison of Mann to Sandusky – 

which, by its own terms, disclaims any literal comparison of the two – is clearly understood by 

readers as a “lusty and imaginative” expression of hyperbole.  See Letter Carriers, 418 U.S. at 

285-86 (union’s description of “scab” as a “traitor to his God, his country, his family and his 

class” was “merely rhetorical hyperbole”); Weyrich, 344 U.S. App. D.C. at 253, 235 F.3d at 625 

(holding that article’s description of plaintiff’s behavior as exhibiting “paranoia” “is rhetorical 

sophistry, not a verifiably false attribution in fact of a ‘debilitating mental condition’”).  

In republishing the comparison, Steyn explicitly labeled it a “metaphor,” questioned its 

propriety, and then completed the rhetorical point:  “Whether or not he’s the ‘Jerry Sandusky of 

climate change’, he remains the Michael Mann of climate change, in part because his 

‘investigation’ by a deeply corrupt administration was a joke.”  Coffin Decl., Ex. 10, at 2.  In this 

context, reasonable readers of The Corner would understand the Sandusky analogy – or what 

was left of it after Steyn’s piece – was used in a “metaphorical, exaggerated or even fantastic 

sense. . . .”  Thomas v. News World Commc’ns, 681 F. Supp. 55, 63-64 (D.D.C. 1988) (holding 

harsh description of plaintiffs as “garbage,” “bums,” or “pitiable lunatics” was absolutely 

protected by First Amendment).  Just as no reasonable person would assume that Professor Mann 

is engaged in a real shooting “war” when they read the title of his book, no reasonable person 

could conclude that Steyn (or Simberg, for that matter) labeled Mann a convicted child molester. 

The “Fraudulent” Hockey Stick Graph.  Defendants’ description of the Hockey Stick 

Graph as “fraudulent” is similarly rhetorical hyperbole.  Read in context, Steyn’s column cannot 

reasonably be construed to accuse plaintiff of academic fraud or a criminal act.  Indeed, the only 

place the words “academic fraud” or “criminal offense” appear is in the plaintiff’s Complaint.  

See Wilner, 760 A.2d at 601 (“Nothing in law or common sense supports saddling a libel 
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defendant with civil liability for a defamatory implication nowhere to be found in the published 

article itself.”).  In his piece, Lowry expressly disclaims any suggestion that plaintiff committed 

any criminal act.  See Compl., Ex. C.   

Notably, Steyn’s column does not label Mann himself as “fraudulent,” but only his 

research, i.e., the “fraudulent climate change ‘hockey-stick’ graph.”  Compl., Ex. B, at 1.  

Steyn’s characterization expressed his opinion that the graph itself is “fraudulent,” in the sense 

that it fails to prove what Mann suggests it proves – that temperatures in the late 1990s were the 

warmest on record in over a millennium.  The column is not an assault on Mann’s character, but 

on his body of scientific work.  But defamation does not lie where it is “not the character but the 

ideas of [a] scholar are attacked.”  Dilworth, 75 F.3d at 310 (emphasis added); see also Sinclair 

v. Tubesocktedd, 596 F. Supp. 2d 128, 133 (D.D.C. 2009) (finding no defamation in internet 

claims that plaintiff was “spreading lies” because claims were “less an attack on [plaintiff’s] 

general character and instead a dispute with the accuracy of a specific statement made by him”).    

Again, that Steyn is not charging fraud in the literal sense, but in a more popular, non-

legalistic sense, is clear from the surrounding context.  See Weyrich, 235 F.3d at 620 (article’s 

suggestion that plaintiff suffered from “paranoia” was “a popular, not clinical term, to embellish 

the author’s view of [plaintiff’s] political zealotry and intemperate nature”).  The next phrase in 

the same sentence, “the very ringmaster of the tree-ring circus,” clearly signals to readers that 

Steyn was writing in a “loose, figurative” sense.  See, e.g., Thomas, 681 F. Supp. at 64; Ollman, 

242 U.S. App. D.C. at 321, 750 F.3d at 990 (holding column questioning professor’s academic 

reputation was protected speech; “But here we deal with statements by well-known, nationally 

syndicated columnists on the Op-Ed Page of a newspaper, the well-recognized home of opinion 

and comment.”).  As in Kreuzer, where D.C. Court of Appeals held that an assertion that plaintiff 

was “inhaling,” was simply pejorative hyperbole, any reasonable reader coming across Steyn’s 
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writing here “would have been able to tell that no actual accusation of crime was intended.”  896 

A.2d at 248. 

Courts have frequently found more pointed invective to be protected hyperbole, even 

where it might be read, in a more literal sense, to suggest criminal or unethical conduct by the 

plaintiff.  In Greenbelt, for instance, the Supreme Court held a newspaper’s publication of an 

allegation that a developer was engaged in “blackmail” was simply a colorful description of his 

negotiating posture with a city.  398 U.S. at 14.  In Letter Carriers, the Court held that 

description of replacement workers as “‘traitor[s]’ cannot be construed as representations of 

fact.”  418 U.S. at 284.  The U.S. Court of Appeals for the Seventh Circuit has summed up the 

various cases:  

Among the terms or epithets that have been held . . . to be 
incapable of defaming because they are mere hyperbole rather than 
falsifiable assertions of discreditable fact are “scab,” “traitor,” 
“amoral,” “scam,” “fake,” “phony,” “a snake oil job,” “he’s 
dealing with a half deck,” and “lazy stupid, crap-shooting, chicken-
stealing idiot.”  

Dilworth, 75 F.3d at 310 (concluding that labeling engineer “crank” was non-actionable 

challenge to the validity of his mathematical ideas).    

Allegations of “lying” and “fraud” have fared no better where, as here, the context makes 

clear that the claims are simply rhetorical.  In Faltas v. The State, for instance, the court denied 

recovery against a newspaper for publishing letters to the editor that suggested plaintiff, a 

physician and professor at a state medical school, had “lie[d] to suit her agenda” and “present[ed] 

lies as truth” in a column presenting her “meta-analysis of homosexual behavior.”  928 F. Supp. 

637, 640-642 (D.S.C. 1996), aff’d, 155 F.3d 557 (4th Cir. 1998).  “[A]t worst, Riley’s letter can 

be interpreted that plaintiff manipulated or ignored statistics.  When it comes to ‘imaginative 

expression’ and ‘rhetorical hyperbole,’ few terms have enjoyed so frequent an association in the 

common culture as the terms ‘lie’ and ‘statistic.’” Id. at 649.    
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Similarly, in Phantom Touring, the U.S. Court of Appeals for the First Circuit found no 

defamation in published articles suggesting a musical-comedy version of “The Phantom of the 

Opera” was a “rip-off, a fraud, a scandal, snake-oil job” and deliberately deceived the public.  

Phantom Touring, 953 F.2d at 728 (“Not only is this commentary figurative and hyperbolic, but 

we also can imagine no objective evidence to disprove it.”).  And a publisher’s critique of a book 

on gambling techniques as “the # 1 fraud ever perpetrated upon the gambling reader” was 

similarly held to be protected hyperbole.  Stuart v. Gambling Times, Inc., 534 F. Supp. 170, 171 

(D. N.J. 1982); see also Beattie v. Fleet Nat’l Bank, 746 A.2d 717, 727 (R.I. 2000) (mortgage 

broker’s assessment of an appraisal as “fraudulent” held to be a non-actionable “vigorous 

epithet”).           

Plaintiff’s complaint must meet the same fate.  In the heated debate over the science of 

global warming and plaintiff’s role in controversies surrounding it, strong language and pointed 

criticism are to be expected.  Nothing in the language used by Mark Steyn and National Review 

can reasonably be read to accuse Professor Mann of anything more than intellectually suspect 

science.  Such debate is not only protected, it also is laudable and cannot serve as the basis of a 

tort claim in this Court.     

3. Defendants’ Commentary Is Protected by the Fair Comment  
 Privilege.    

Defendants’ commentary is also protected by the “fair comment” privilege, which 

protects opinions based on disclosed facts or those that are well known to the readers.  See 

Moldea I, 304 U.S. App. D.C. at 413-14, 15 F.3d at 1144-45.  The fair comment privilege applies 

to protect commentary from liability where “the reader understands that such supported opinions 

represent the writer’s interpretation of the facts presented, and [where] the reader is free to draw 

his or her own conclusions based upon those facts . . . .”  Id.; see also Chapin, 993 F.2d at 1093 

(when “the bases for the . . . conclusion are fully disclosed, no reasonable reader would consider 
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the term anything but the opinion of the author drawn from the circumstances related”); 

Partington, 56 F.3d at 1156-57.  

Here, Steyn asserted an opinion based on facts clearly identifiable from his commentary.  

The separate Simberg and Steyn internet posts cited in the Complaint contain hyperlinks to at 

least ten additional documents that lay out the details of the Sandusky child abuse scandal and 

the controversy over plaintiff’s scientific research.10  See Coffin Decl., Exs. 2, 5-7, 11-20.  These 

documents include: (1) investigative reports from universities and research organizations that 

examine the East Anglia emails controversy (see, e.g., Coffin Decl., Exs. 5-7); (2) critical 

analysis of plaintiff’s research methods by other scientists and commentators who found 

plaintiff’s methods led to distorted results (see, e.g., id., Exs. 5, 11, 13, 17); and (3) opinion 

pieces defending plaintiff’s research, as well as more critical opinion pieces that fault the 

conclusions of the investigations of plaintiff’s work (see, e.g., id., Exs. 11-18).   

As these sources make clear, defendants supplied relevant facts in exhaustive detail, 

allowing readers to evaluate the authors’ opinions and reach their own conclusions.  See Moldea 

I, 304 U.S. App. D.C. at 413-14, 15 F.3d at 1144-45.  For example, Steyn sharply questioned 

whether Penn State’s investigation of plaintiff’s research can be trusted in light of the Freeh 

Report’s conclusions about the University’s corrupt culture, including Freeh’s criticism of a 

Penn State leadership that “discouraged discussion and dissent.”  Coffin Decl., Ex. 9, at 16.  In 

doing so, he offered readers the opportunity to review facts in those reports, such as, inter alia, 

(1) findings that the Hockey Stick Graph was misleading as presented in the WMO Report (see 

                                                 
10 This court may consider hyperlinks when the subject matter of the Complaint is an electronic 
article that contains hyperlinks.  See Jankovic v. Int’l Crisis Grp., 389 U.S. App. D.C. 170, 174, 
593 F.3d 22, 26, (2010); Agora, Inc. v. Axxess, Inc., 90 F. Supp. 2d 697, 702 (D. Md. 2000) 
(dismissing defamation complaint based on facts provided in hyperlinks), aff’d, 11 F. App’x 99 
(4th Cir. 2001); see also Insyst, Ltd. v. Applied Materials, Inc., 88 Cal. Rptr. 3d 808 (Cal. Ct. 
App. 2009) (taking judicial notice of hyperlinked documents). 
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Coffin Decl., Ex. 5, at 59-60),  (2) the leaked emails that East Anglia investigators acknowledged 

could be interpreted different ways (id. at 59-60; see also Ex. 7, at 2-3), (3) the criticism of 

plaintiff’s work by other climate scientists, and (4) the Freeh report itself.  See Coffin Decl., Exs. 

5, 9, 11, 13, 17.  The links to the underlying source documents – including the investigative 

reports and even an opinion column from a liberal group that defended plaintiff – are all 

provided.  See e. g., Phantom Touring, 935 F.2d at 730 (noting author disclosed underlying facts 

and that “not everyone shared his artistic judgment” about theater production).  “Football and 

Hockey,” then, is nothing more than “supported opinions” that “represent the writer’s 

interpretation” of the facts presented.  Moldea I, 304 U.S. App. D.C. at 413-14, 15 F.3d at 1144-

45.  As such, the column is protected by the fair comment privilege.             

4. Plaintiff Is Unlikely to Succeed in Demonstrating Actual Malice by 
 Clear and Convincing Evidence. 

Professor Mann is also unlikely to succeed in meeting his burden of demonstrating fault.  

In cases involving a public figure, like Professor Mann, and issues of public concern, a 

defamation plaintiff must demonstrate that the challenged statements were made with “actual 

malice.”  New York Times, 376 U.S. at 279-80; Curtis Publ’g Co. v. Butts, 388 U.S. 130, 155 

(1967); Hepps, 475 U.S. at 777.  This burden does not mean, as it does under the common law, 

simple ill will, but requires much more.  Keogh, 125 U.S. App. D.C. at 34, 365 F.2d at 967.  As a 

public figure, Professor Mann must demonstrate facts suggesting that National Review and Steyn 

published their commentary with knowledge of its falsity or reckless disregard of its truth.  New 

York Times, 376 U.S. at 279-80; Curtis Publ’g, 388 U.S. at 155; Hepps, 475 U.S. at 777.  That is, 

plaintiff must present “sufficient evidence to permit the conclusion that the defendant in fact 

entertained serious doubts as to the truth of the publication.”  St. Amant v. Thompson, 390 U.S. 

727, 731 (1968) (emphasis added); see also Garrison, 379 U.S. at 74 (actual malice includes 

“only those false statements made with the high degree of awareness of their probable falsity”); 
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Beeton v. District of Columbia, 779 A.2d 918, 924 (D.C. 2001).  Plaintiff must present clear and 

convincing evidence of actual malice to meet his burden of proving fault.  See Beeton, 779 A.2d 

at 924.   

Here, Professor Mann is unlikely to meet his burden of demonstrating actual malice by 

clear and convincing evidence.  This is true even if the court construes Defendants’ commentary 

to accuse Mann, as he suggests, of “academic fraud.”  Plaintiff’s research and methodology have 

been the subject of a fierce international debate – with entire websites (see, e.g., 

www.climateaudit.org; www.wattsupwiththat.com) and books (see, e.g., A. Montford, The 

Hockey Stick Illusion: Climategate and the Corruption of Science (Independent Minds 2010)) 

devoted to demonstrating the falsity of plaintiff’s Hockey Stick Graph.11  Several of the exhibits 

attached to the Complaint and hyperlinked in the Simberg and Steyn posts at issue in this case 

recount this debate.  See, e.g., Coffin Decl., Ex. 11 (Simberg, “The Death of the Hockey 

Stick?”); Ex. 13 (McIntyre, “Mike’s Nature Trick”).    

Against this background, the Complaint seems to suggest that defendants must have 

known that Steyn’s commentary about Mann was false because plaintiff had been “cleared” by a 

number of investigations.  But the mere fact that some investigative bodies determined, based on 

their review (and in Penn State’s case, a cursory review), that Mann’s research was sound does 

not mean that the question is fairly removed from any public debate.  The NSF Inspector 

General, for instance, cast serious doubt on the thoroughness and reliability of Penn State’s 

Mann investigation.  See Coffin Decl., Ex. 7, at 1-2.  Other respected publications raised similar 

questions, with a senior editor for The Atlantic concluding that the Penn State investigation 

“would be difficult to parody” because “the case for the prosecution is never heard.  Mann is 

                                                 
11 Defendants do not attach as an exhibit any of the readily available, but lengthy books cited in 
this memorandum, but can provide them to the Court at its request.   
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asked if the allegations (well, one of them) are true, and says no. His record is swooned over. 

Verdict: case dismissed, with apologies that Mann has been put to such trouble.”  See Clive 

Crook, “Climategate and the Big Green Lie,” The Atlantic (July 14, 2010) (available at 

http://www.theatlantic.com/politics/archive/2010/07/climategate-and-the-big-green-lie/59709/). 

Indeed, in “exonerating” Mann, the Penn State committee relied, in part, on its conclusion that 

plaintiff is well regarded in the scientific community, citing in support the fact that “Dr. Mann’s 

work on the Third Assessment Report (2001) of the Intergovernmental Panel on Climate Change 

received recognition (along with several hundred other scientists) by being awarded the 2007 

Nobel Peace Prize.”  Coffin Decl, Ex. 6 at 18.  But as already noted, Mann was not awarded the 

Nobel Peace Prize – it went instead to the IPCC, and no individual contributor to that Committee 

can claim that his “work” received the award.  See Coffin Decl., Ex. 4.    In short, plenty of doubt 

remains after Penn State “cleared” its star researcher.   

Moreover, many of the same reports cited by Mann suggest that his conduct, along with 

that of CRU scientists and other colleagues, gave rise to legitimate questions of possible 

misconduct.  The East Anglia Report, for instance, finds that Professor Jones’ email, suggesting 

that “Mike’s Nature trick” would “hide the decline” in temperatures shown by more recent proxy 

tree ring data, was fairly subject to “different interpretations,” and cited as evidence Steven 

McIntyre’s submission that the “‘trick’ was not a ‘clever’ mathematical method – it was merely 

the deletion of inconvenient data after 1960.”  Coffin Decl., Ex. 5 at 32.  The report ultimately 

concluded, in light of Professor Jones “hide the decline” email, that the version of Mann’s 

Hockey Stick graph that appeared on the 1999 WMO Report was “misleading.”  Id. at 13, 60.  

The report also faulted the CRU scientists involved for deleting relevant emails and encouraging 

others to do so in order to avoid public disclosure of their methods to critics.  Id. at 33, 92. 
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Similarly, the NSF Inspector General report, discussed in detail in the Complaint, ¶ 23, 

concluded that the many of the leaked East Anglia emails “contained language which reasonably 

caused individuals, not subject to the communications, to suspect some impropriety on the part 

of the authors.”  Coffin Decl., Ex. 7, at 2-3.  That the NSF ultimately concluded that its research 

standards were not breached does not mean that the questions of impropriety are no longer 

subject to fair debate.  In fact, the NSF also concluded that there were several legitimate 

“concerns raised about the quality of the statistical analysis techniques that were used in the 

Subject’s research.”  Id. at 3. Those statistical techniques have been the subject of significant 

public criticism by skeptics such as Stephen McIntyre.  See, e.g., Coffin Decl., Ex. 13. 

Thus, without even considering sources beyond the documents incorporated by reference 

in the Complaint or linked in the Steyn and Simberg blog posts, there is significant evidence to 

support a good faith belief that Professor Mann’s research is “intellectually bogus” and that 

Mann engaged in some improper conduct in his research.  Professor Mann is thus unlikely to 

satisfy his burden of demonstrating by clear and convincing evidence that defendants knew of 

the falsity of their statements or entertained serious doubts about their truth.  Failing in his 

burden of proving fault, plaintiff’s claims must be dismissed.   

5. Plaintiff Is Unlikely to Succeed on His Claim for Intentional Infliction  
 of Emotional Distress.     

Plaintiff’s intentional infliction claim fails for same reasons as his libel claim.  Because 

plaintiff is a public figure and the speech at issue relates to an issue of public concern, his 

intentional infliction of emotional distress claim is subject to the same defenses and privileges as 

the libel allegations.  See Snyder v. Phelps, 131 S. Ct. 1207, 1219 (2011) (affirming dismissal of 

intentional infliction claim; noting even offensive speech on issue of public concern is “entitled 

to special protection under the First Amendment”); Hustler, 485 U.S. at 52-53; Washington v. 

Smith, 893 F. Supp. 60, 64-65 (D.D.C. 1995).  Plaintiff cannot do an “end run” around the 
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heightened First Amendment standards on defamation claims by alleging a related tort.  Smith, 

893 F. Supp. at 64-65; Moldea II, 306 U.S. App. D.C. at 10, 22 F.3d at 319.  Consequently, to 

prevail, plaintiff must prove “both that the statement was false and that the statement was made 

with the requisite level of culpability.”  Hustler, 485 U.S. at 52.  Because, as explained above, 

the speech at issue is not capable of being proved true or false (see discussion, supra, at 22-32) 

and plaintiff cannot demonstrate actual malice by clear and convincing evidence (see discussion, 

supra, at 33-36), his intentional infliction claim based on the Sandusky “metaphor” should be 

dismissed.  Id.; D.C. Code § 16-5502(a).  

II. THE COMPLAINT FAILS TO STATE A CLAIM UPON WHICH RELIEF CAN 
BE GRANTED BECAUSE IT DOES NOT ALLEGE THAT DEFENDANTS 
ACTED WITH FAULT.   

Defendants’ motion to dismiss under D.C. Super. Ct. Civ. R. 12(b)(6) rests on the same 

First Amendment grounds as its special motion to dismiss.  Even assuming the plaintiff’s 

allegations as true, and taking into account all of the documents incorporated by reference into 

the Complaint and its exhibits, the First Amendment forecloses plaintiff’s recovery for the 

protected speech targeted by the Complaint.  See cases cited, supra, n.1; see also Chamberlain v. 

Am. Honda Fin. Corp., 931 A.2d 1018, 1025 (D.C. 2007) (“Documents that a defendant attaches 

to a motion to dismiss are considered part of the pleadings if they are referred to in the plaintiff's 

complaint and are central to her claim.”).  Thus, for all of the reasons stated above, plaintiff’s 

claims must be dismissed for failure to state a claim under Rule 12(b)(6). 

Plaintiff’s complaint is especially deficient in its failure to allege facts to demonstrate 

defendants acted with actual malice.  A complaint should be dismissed pursuant to Rule 12(b)(6) 

if it does not allege facts sufficient “enough to raise a right to relief above the speculative level.”  

Bell Atl. Corp., v. Twombly, 550 U.S. 544, 555 (2007).  This demanding federal pleading 

standard has been adopted by the D.C. Court of Appeals.  See Potomac Dev. Corp., 28 A.3d at 
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543 (construing Rule 8(a) “consistent with Federal Rule 8(a) as interpreted by the Supreme Court 

of the United States”).  Under the Iqbal/Twombly pleading standard, a “formulaic recitation of 

the elements of a cause of action will not do.”  Twombly, 550 U.S. at 555.  Rather, the well-

pleaded factual allegations must have “facial plausibility” by including “factual content that 

allows the court to draw the reasonable inference that defendant is liable for the misconduct 

alleged.”  Iqbal, 556 U.S. at 678.   

Separate and apart from the question of whether plaintiff is likely to prevail on the merits, 

his claim must be dismissed because he has not adequately pled facts that, if proved true, would 

demonstrate actual malice by defendants.  As noted, this requires public figure libel plaintiffs to 

demonstrate that defendants made their statements “with the high degree of awareness of their 

probable falsity.”  Garrison, 379 U.S. at 74.   

Here, plaintiff’s Complaint merely recites the legal “actual malice” standard, asserting in 

several places that defendants’ statements were “made with reckless disregard for their truth or 

falsity or with knowledge of their falsity. . . .”  See Compl. ¶ 39; see also id. ¶¶ 38, 51-52, 63-64, 

75-76.  Simply parroting the legal standard in the Complaint is insufficient as a matter of law to 

plead actual malice.  See  Twombly, 550 U.S. at 555 (rejecting “labels and conclusions”).  As 

Iqbal holds, “the tenet that a court must accept as true all of the allegations contained in a 

complaint is inapplicable to legal conclusions.”  Iqbal, 556 U.S. at 678.  Accordingly, several 

courts applying Iqbal in libel actions have dismissed complaints relying on similar boilerplate.  

See, e.g., Mayfield, 674 F.3d at 378 (holding allegations were “conclusory”); Schatz v. 

Republican State Leadership Comm., 669 F.3d 50, 57-58 (1st Cir. 2012) (noting complaint failed 

to allege knowing falsity where alleged defamatory statements were “not out of line with” news 

accounts of dispute); Parisi v. Sinclair, 845 F. Supp. 2d 215, 218-19 (D.D.C. 2012) (dismissing 

case for failure to plead sufficient facts to support actual malice).  
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Nor, for the reasons explained above, could plaintiff demonstrate facts necessary to 

establish actual malice.  The very documents on which Professor Mann relies to suggest that he 

was “cleared” of any wrongdoing by numerous investigations raise as many questions about his 

science and methods as they answer.  See discussion, supra, at 33-36.  Nothing alleged in the 

Complaint, then, permits a reasonable inference to support plaintiff’s bald assertions of actual 

malice.  In these circumstances, as in other high profile debates, “[t]he public interest in 

‘uninhibited, robust and wide-open’ debate on public issues is best served by allowing free 

competition between proponents of conflicting accounts,” not by stifling those views.  Groden v. 

Random House, Inc., 1994 WL 455555, No. 94 Civ. 1074, at *9 (S.D.N.Y. Aug. 23, 1994), aff’d, 

61 F.3d 1045 (2d Cir. 1995).   

Conclusion 

For the foregoing reasons, the Complaint should be dismissed with prejudice. 

Dated: December 14, 2012 
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      /s/ Shannen W. Coffin     
      Shannen W. Coffin (D.C. Bar No. 449197) 
      Christopher Moeser (pro hac vice motion pending) 

1330 Connecticut Avenue, NW 
      Washington, DC 20036-1795 
      Telephone: (202) 429-6255 
      Facsimile: (202) 429-3902 
      Email: scoffin@steptoe.com 
       
      Counsel for Defendants National Review, Inc. &  
      Mark Steyn 
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MICHAEL E. MANN, PH.D.,   ) Case No. 2012 CA 8263 
Pennsylvania State University   ) 
Department of Meteorology       ) Judge Natalia M. Combs Greene  
University Park, PA 16802,    ) 
       ) 
    Plaintiff,  ) Next Scheduled Event: 
 v.      ) Initial Status Conference Jan. 25,  
       ) 2013 
NATIONAL REVIEW, INC.    ) 
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- and -       ) 
       ) 
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215 Lexington Avenue    ) 
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       ) 
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       ) 
 
 

Declaration of Shannen W. Coffin in Support of Special Motion to Dismiss 
Pursuant to D.C. Anti-SLAPP Act and Motion to Dismiss Pursuant to 

D.C. Super. Ct. R. 12(b)(6) of Defendants National Review, Inc. and Mark Steyn 
 

I, Shannen W. Coffin declare:  

1. I am a partner in the Washington, D.C. office of Steptoe & Johnson LLP.  I have 

been licensed to practice law in the District of Columbia since 1996 and am a member in good 

standing of the Bar of the District of Columbia.  I serve as lead counsel in this matter for 

Defendants National Review, Inc. and Mark Steyn (collectively, “Defendants” or “National 
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Review”).  I submit this Declaration in support of Defendants’ Special Motion to Dismiss 

Pursuant to the D.C. Anti-SLAPP Act and Motion to Dismiss Pursuant to D.C. Super. Ct. Civ. R. 

12(b)(6).  I have personal knowledge of the facts stated herein and, if called upon, I could and 

would testify competently to them.  

2. Attached hereto is as Exhibit 1 is a true and correct copy of “About Penn State,” a 

description of The Pennsylvania State University available on the Internet at   

http://www.psu.edu/ur/about/mission.html.   

3. Attached hereto as Exhibit 2 is a true and correct copy of Plaintiff Michael 

Mann’s official biography on Penn State’s website.  It is available on the Internet at  

http://ploneprod.met.psu.edu/people/mem45.  The biography is referenced and hyperlinked in the 

Internet article attached as Exhibit A to plaintiff’s Complaint.  Hyperlinks are indicated in the 

printed versions of the documents by underlined text.  This document is hyperlinked in the 

second paragraph of Exhibit A in underlined text reading “Professor of Meteorology at Penn 

State”.  

4. Attached hereto as Exhibit 3 is a true and correct copy of an excerpt from the 

Nobel Foundation’s website describing the recipients of the 2007 Nobel Peace Prize.  It is 

available on the Internet at http://www.nobelprize.org/nobel_prizes/peace/laureates/2007/, and is 

incorporated by reference in paragraph 5 of the Complaint.  

5. Attached hereto as Exhibit 4 is a true and correct copy of the statement from the 

United Nations’ International Panel on Climate Change concerning the 2007 Nobel Peace Prize.  

It is available on the Internet at www.ipcc.ch/pdf/nobel/Nobel_statement_final.pdf, and is 

incorporated by reference in paragraph 5 of the Complaint.    
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6. Attached hereto as Exhibit 5 is a true and correct copy of The Independent 

Climate Change E-mails Review, the University of East Anglia, July 2010 (the “East Anglia 

Report”).  The East Anglia Report is available at  http://www.cce-

review.org/pdf/FINAL%20REPORT.pdf.  The East Anglia Report is referenced in paragraph 21 

of the Complaint.    

7. Attached hereto as Exhibit 6 is a true and correct copy of Penn State’s June 4, 

2010 investigative report concerning plaintiff’s role in the East Anglia email messages 

controversy (the “Penn State Report”). The report is available at 

http://live.psu.edu/fullimg/userpics/10026/Final_Investigation_Report.pdf.  The Penn State 

Report is referenced in paragraph 21 of the Complaint.  The University’s press release 

announcing the release of the Penn State Report is referenced and hyperlinked in the fourth 

paragraph of Exhibit A to the Complaint in underlined text reading “declared him innocent of 

any wrongdoing”.  The Penn State Report is available for download at that hyperlink as a pdf 

file.   

8. Attached hereto as Exhibit 7 is a true and correct copy of the National Science 

Foundation Inspector General’s Closeout Memorandum analyzing Penn State’s investigation of 

plaintiff’s research.  The document is referenced in paragraph 21 of the Complaint. 

9. Attached hereto as Exhibit 8 is a true and correct copy of a description of 

National Review’s online blog, The Corner, which is published by National Review at 

www.nationalreview.com/corner. It is available on the Internet at 

http://www.nationalreview.com/corner/about.    
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10. Attached hereto as Exhibit 9 is a true and correct copy of the Executive Summary 

of the Report of the Special Investigative Counsel Regarding the Actions of The Pennsylvania 

State University Related to the Child Sexual Abuse Committed by Gerald A. Sandusky (the 

“Freeh Report”).  It is available online at http://thefreehreportonpsu.com/.  The Freeh Report is 

referenced in paragraph 25 of the Complaint.  It is hyperlinked and referenced in the first 

paragraph of the column attached as Exhibit B to the Complaint in underlined text reading “Penn 

State’s complicity in serial rape”.   

11. Attached hereto as Exhibit 10 is a true and correct copy of the following column 

published on the by National Review:  Mark Steyn, “Football and Hockey,” July 15, 2012.  

National Review published the column on its blog, The Corner, and available at 

http://www.nationalreview.com/corner/309442/football-and-hockey-mark-steyn.   The column is 

attached as Exhibit B to the Complaint.   

12. Attached hereto as Exhibit 11 is a true and correct copy of the following article 

published on the Internet:  Rand Simberg, “The Death of the Hockey Stick?” May 17, 2012, 

available at http://pjmedia.com/blog/the-death-of-the-hockey-stick/.  The article is referenced 

and hyperlinked in the Internet article attached as Exhibit A to Plaintiff’s Complaint.  The 

document is hyperlinked in the third paragraph of Exhibit A in underlined text reading “we’ve 

also learned”.    

13. Attached hereto as Exhibit 12 is a true and correct copy of the following Internet 

article:  Rand Simberg, “Climategate: When Scientists Become Politicians,” Nov. 23, 2009, 

available at http://pjmedia.com/blog/global-warminggate-the-science-is-unsettled/.  The article is 

referenced and hyperlinked in the third paragraph of the article attached as Exhibit A to the 
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Complaint in underlined text reading “shown to have been behaving in a most unscientific 

manner.”     

14. Attached hereto as Exhibit 13 is a true and correct copy of the following Internet 

article:  Steve McIntyre, “Mike’s Nature Trick,” Nov. 20, 2009, available at 

http://climateaudit.org/2009/11/20/mike%E2%80%99s-nature-trick/.  The article is referenced 

and hyperlinked in the third paragraph of the article attached as Exhibit A to the Complaint in 

underlined text reading “engaging in data manipulation”.   

15. Attached hereto as Exhibit 14 is a true and correct copy of the following Internet 

article:  Advocacy Link, “News: Milloy Comments on Penn State Scandal and Investigation of 

Michael Mann,” Feb. 2, 2010, available at http://www.advocacyink.com/posts/news-milloy-

comments-on-penn-state-scandal-and-investigation-of-michael-mann.  The article is referenced 

and hyperlinked in the eighth paragraph of the article attached as Exhibit A to the Complaint in 

underlined text reading “didn’t bother to interview anyone except Mann himself”.   

16.  Attached hereto as Exhibit 15 is a true and correct copy of the following Internet 

article:  Joe Romm, “Much-vindicated Michael Mann and Hockey Stick get final exoneration 

from Penn State – time for some major media apologies and retractions,” July 1, 2010, available 

at http://thinkprogress.org/climate/2010/07/01/206340/michael-mann-hockey-stick-exonerated-

penn-state/.  The article is referenced and hyperlinked in the eighth paragraph of the article 

attached as Exhibit A to the Complaint in underlined text reading “declared him exonerated”.   

17. Attached hereto as Exhibit 16 is a true and correct copy of the following Internet 

article: Marc Morano, “Penn state investigation cited Mann’s ‘level of success in proposing 

research and obtaining funding’ as some sort of proof that he was meeting the ‘highest 

standards,’” July 2, 2010, available at http://www.climatedepot.com/a/7182/Investigation-cited-
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Manns-level-of-success-in-proposing-research-and-obtaining-funding-as-some-sort-of-proof-

that-he-was-meeting-the-highest-standards.  The article is referenced and hyperlinked in the 

eighth paragraph of the article attached as Exhibit A to the Complaint in underlined text reading 

“called it a whitewash”.   

18. Attached hereto as Exhibit 17 is a true and correct copy of the following news 

article:  Mike Cronin, “Penn State University panel clears global-warming scholar,” TribLive,  

July 2, 2010, available at 

http://triblive.com/x/pittsburghtrib/news/regional/s_688634.html#axzz2E1Ybp8oD.  The article 

is referenced and hyperlinked in the twelfth paragraph of the article attached as Exhibit A to the 

Complaint in underlined text reading “weighed in”.   

19. Attached hereto as Exhibit 18 is a true and correct copy of the following Internet 

article:  “NSF confirms results of Penn State investigation, exonerates Michael Mann of research 

misconduct,” available at http://scholarsandrogues.com/2011/08/27/nsf-psu-mann-exonerated/.  

The article is referenced and hyperlinked in the fourteenth paragraph of the article attached as 

Exhibit A to the Complaint in underlined text reading “was also purported to exonerate him.”    

20. Attached hereto as Exhibit 19 is a true and correct copy of John B. Williams’ July 

20, 2012 letter to National Review.  The letter is referenced in paragraph 31 of the Complaint, 

and referenced and hyperlinked in the fourth paragraph of the column attached as Exhibit C to 

the Complaint in underlined text reading “a laughably threatening letter”.     

21. Attached hereto as Exhibit 20 is a true and correct copy of Bruce D. Brown’s 

August 22, 2012 letter to John B. Williams.  The letter is referenced in paragraph 32 of the 

Complaint, and referenced and hyperlinked in fifth paragraph of the column attached as Exhibit 

C to the Complaint in underlined text reading “our letter of response”. 
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22. Attached hereto as Exhibit 21 is a true and correct copy of the following Internet 

column:  Rich Lowry, “Get Lost,” August 22, 2012, available at 

http://www.nationalreview.com/articles/314680/get-lost-rich-lowry.  The column is attached as 

Exhibit C to the Complaint.   

23. Attached hereto as Exhibit 22 is the following Internet Column:  Clive Crook, 

“Climategate and the Big Green Lie,” The Atlantic (July 14, 2010), available at 

http://www.theatlantic.com/politics/archive/2010/07/climategate-and-the-big-green-lie/59709/. 

 

I declare under penalty of perjury that the foregoing is true and correct.   

EXECUTED this 14th day of December, 2012, in Washington, D.C. 

 

        /s/ Shannen W. Coffin    
       Shannen W. Coffin 
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CERTIFICATE OF SERVICE 

The undersigned does hereby certify that a copy of the foregoing Declaration was served by 

electronic means through CaseFileXpress filing system, concurrent with the filing of this 

pleading on this 14th day of December, 2012, to: 

John B. Williams 
Bernard S. Grimm 
Catherine Rosato Reilly 
COZEN O’CONNOR 
1627 I Street, N.W. Suite 1100 
Washington, DC  20006 
 
OF COUNSEL: 
Peter J. Fontaine 
COZEN O’CONNOR 
1900 Market Street 
Philadelphia, PA  19103 
 
Counsel for Plaintiff 
 
Bruce D. Brown 
Mark I. Bailen 
Andrew M. Grossman 
David B. Rivkin 
BAKER & HOSTETLER LLP 
Washington Square, Suite 1100 
1050 Connecticut Avenue, N.W. 
Washington DC  20036-5304 
 
Counsel for Competitive Enterprise Institute and Rand Simberg 
 
 
/s/ Shannen W. Coffin     
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PROPOSED ORDER 

Upon consideration of the Special Motion to Dismiss and Motion to Dismiss for 

Failure to State a Claim filed by Defendants National Review, Inc. and Mark Steyn, and 

good cause appearing therefore,  

IT IS HEREBY ORDERED that the motion is granted and the Complaint in this 

matter is dismissed with prejudice.   
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DATED this ___ day of ______________, 2013.    

      
Natalia M. Combs Green 

JUDGE 
(Signed in Chambers) 
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PROPOSED ORDER 

Upon consideration of the Special Motion to Dismiss and Motion to Dismiss for 

Failure to State a Claim filed by Defendants National Review, Inc. and Mark Steyn, and 

good cause appearing therefore,  

IT IS HEREBY ORDERED confirming the Initial Status Conference in this matter 

set for January 25, 2013. 
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IT IS FURTHER ORDERED, pursuant to D.C. Code § 16-5502(c)(1), that 

discovery in this matter is stayed until further notice from the Court.   

IT IS FURTHER ORDERED that, having agreed to discuss further briefing after 

service of this motion, the parties shall confer further on a schedule for plaintiff to submit 

a memorandum of points and authorities in opposition to this motion and for defendants 

to submit a reply memorandum.  The parties shall submit a proposed scheduling order on 

this motion as soon as possible. 

DATED this ___ day of ______________, 201__.    

      
Natalia M. Combs Green 

JUDGE 
(Signed in Chambers) 
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Plaintiff Michael E. Mann, Ph.D. (“Dr. Mann”) respectfully submits this Memorandum of 

Points and Authorities in Opposition to Defendants National Review and Mark Steyn’s Motion 

to Dismiss Pursuant to D.C. Anti-SLAPP Actand Motion to Dismiss Pursuant to D.C. Super. Ct. 

Civ. R. Rule 12(b)(6).

I. INTRODUCTION

Defendants1 assert that this case involves a scientific battle that is not suitable for judicial 

resolution.2  They are mistaken.  The issues in this case are simple, straight forward, and 

certainly capable of an effective judicial resolution.  This is not a referendum on global warming, 

or climate change, or even the accuracy of Dr. Mann’s conclusions.  This is a defamation case, 

no more and no less:  did Defendants defame Dr. Mann when they accused him of fraud?  As in 

any defamation case, the issues are limited: were the defendant’s statements true or false; did the 

defendant make a defamatory allegation of fact concerning the plaintiff; and did the defendant 

act with the requisite degree of fault?  Those are the essential questions in this case as well—and 

they do not involve the scientific battle over global warming.  

Here, there is no question that the assertions were false, and Defendants do not even 

attempt to argue that their statements about Dr. Mann were true.  They have accused him of 

“academic and scientific misconduct,” “data manipulation,” “molesting and torturing data,” and 

“corruption and disgrace”—all the while gloating in a disgraceful comparison to Jerry Sandusky,

                                               
1 “Defendants” refers to all defendants in this matter; “CEI Defendants” refers to defendants Rand Simberg and the 
Competitive Enterprise Institute and “NRO Defendants” refers to defendants Mark Steyn and the National Review. 

2 See, e.g., Memorandum of Points and Authorities in Support of Special Mission to Dismiss Pursuant to D.C. Anti-
SLAPP Act and Motion to Dismiss Pursuant to D.C. Super. Ct. Civ. R. 12(b)(6) of Defendants National Review and 
Mark Steyn (“NRO Mem.”) at 1; Memorandum of Points and Authorities in Support of Defendants Competitive 
Enterprise Institute and Rand Simberg’s Special Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act (“CEI 
Anti-SLAPP Mem.”) at 4 (stating that this case "is about the First Amendment's application to controversies of 
science.")



2

a convicted child molester who worked at the same institution that employs Dr. Mann.  And they 

made these statements knowing that Dr. Mann’s research has been reviewed repeatedly and 

replicated by other scientists, and that Dr. Mann has been repeatedly exonerated:  no fraud; no 

misconduct; no molestation; no corruption.  

Remarkably, Defendants choose not to inform this Court that one of the principal and 

most thorough inquiries in this regard, the 2010 investigation by the U.S. Environmental 

Protection Agency, was the result of a petition filed by Defendant CEI.  Defendants now take the 

position that their defamatory statements of 2012 were simply requesting an “investigation” and 

or “raising questions about Penn State’s handling of investigations.”3  Yet, at the same time, they 

fail to disclose that their 2010 request to the EPA for such an “investigation” resulted in the 

determination that their fraud allegations were a “myth.”  Similarly, they do not inform the Court 

that they appealed that EPA decision to the United States Court of Appeals for the District of 

Columbia Circuit, which upheld the EPA’s exhaustive determination that no fraud had been 

committed and that there was no basis for any allegations of “falsification” or “manipulation” of 

data. See Coalition for Responsible Regulation, Inc. v. EPA, 684 F.3d 102, 124-125 (D.C. Cir. 

2012).4 (As a legal matter, given CEI’s vigorous participation in the administrative and judicial 

proceeding involving these same allegations, they are collaterally estopped from asserting in this 

proceeding that Dr. Mann committed fraud or manipulated the data.)  Nor do any of the 

Defendants inform this Court—or their readers for that matter—of the many other inquiries by 

                                               
3 See CEI Anti-SLAPP Mem. at 51-53; NRO Mem. at 24.

4 In fact, in their framing of the issues for review by the D.C. Circuit, CEI asked the court to decide “[w]hether 
EPA’s Endangerment Finding violates the Clean Air Act and the Administrative Procedure Act, as well as the 
USCA Data Quality Act and applicable agency guidelines, because it arbitrarily relied on third-party research which 
it accepted uncritically despite mounting evidence that this research was based on incomplete, erroneous, and 
deliberately manipulated data. See Nonbinding Statement of Issues and Statement on Deferred Appendix of 
Competitive Enterprise Institute, et al., April 15, 2010, attached hereto as Exhibit 36.
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various organizations within the United Kingdom and the United States that reached the same 

conclusion.5

Rather than defending the falsity of their words, because they cannot, Defendants attempt 

to hide behind the “opinion defense’’—the last bastion of the apprehended liar.  They now say 

that their words are “protected speech” because they are “pure opinion and hyperbole” and 

cannot be construed, by any reasonable reader, to be assertions of fact.6  Not so, and the U.S. 

Supreme Court has been clear on this opinion defense.  Whether the defamatory statement 

appears in a news story, a newspaper column, an editorial, or Defendants’ “blogs,” the opinion 

defense does not apply if the statement is capable of objective verification, i.e., if the statement 

can be proven true or false.  Milkovich v. Lorain Journal Co., 497 U.S. 1, 20-21 (1990).  Here, 

this is an easy question.  Numerous academic institutions and government agencies have already 

successfully undertaken the task of attempting to verify precisely the same fraud allegations (and 

have rejected them).  And query: if Defendants (at least CEI) did not believe that the fraud 

allegations could be objectively verified, why did they call upon the EPA for that very 

investigation in 2010?  As Defendants well know, their fraud allegations, like all fraud 

                                               
5 See, e.g., United States Department of Commerce, Office of Inspector General, Detailed Results of Inquiry 
Responding to May 26, 2010, Request from Senator Inhofe, attached hereto as an enclosure to Exhibit 12; House of 
Commons Science and Technology Committee, “The disclosure of climate data from the Climatic Research Unit at 
the University of East Anglia,” (March 24, 2010), available at:
http://www.publications.parliament.uk/pa/cm200910/cmselect/cmsctech/387/387i.pdf, attached hereto as Exhibit 7, 
(“House of Commons Report”).; Government Response to the House of Commons Science and Technology 
Committee 8th Report of Session 2009-10: The disclosure of climate data from the Climatic Research Unit at the 
University of East Anglia Presented to Parliament by the Secretary of State for Energy and Climate Change by 
Command of Her Majesty (September 2010), available at http://www.decc.gov.uk/assets/decc/consultations/570-
gov-response-commons-science-tech-8th.pdf, attached hereto as Exhibit 8, (“Government Response to House of 
Commons Report”)..   While Defendants do address some of the inquiries into these issues, including those 
undertaken by Pennsylvania State University, the National Science Foundation, and the University of East Anglia, 
they obfuscate and misrepresent the findings of those panels, in an effort to suggest (erroneously) that those 
inquiries did not exonerate Dr. Mann of fraud or misconduct. See CEI Anti-SLAPP Mem. at 14-17; NRO Mem. at 8-
11.  All of the aforementioned inquiries are attached hereto as Exhibits 5 through 13.

6 See CEI Anti-SLAPP Mem. at 4.; NRO Mem. at 22. 

http://www.decc.gov.uk/assets/decc/consultations/570-gov-response-commons-science-tech-8th.pdf
http://www.decc.gov.uk/assets/decc/consultations/570-gov-response-commons-science-tech-8th.pdf
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allegations, are clearly capable of judicial resolution.  Fraud is an issue that this Court, like all 

courts, are routinely asked to resolve.

Defendants also make the lame assertion that they really did not intend to accuse Dr. 

Mann of fraud.  They now claim that they were just having some “hurly burly,” good ol’ boy, 

name-calling fun; and that, in any event, their readers (or at least their reasonable readers) did not 

construe their statements to be factual assertions of fraud.  These arguments are not only 

factually unsupported, they are flatly contradicted by the evidence.  Defendants’ own subsequent 

statements make it clear that they intended to—and did—accuse Dr. Mann of fraud.  In response 

to Dr. Mann’s request for a retraction, Defendant NRO published another article in which they 

said that they did not mean to accuse Dr. Mann of fraud in the “criminal” sense.7  We do not 

know exactly what that means, but whether they meant to accuse Dr. Mann of fraud in the 

“criminal sense,” or fraud in the “civil sense,” is meaningless in this case.  Both allegations are 

defamatory per se.  NRO then went on to state that its real purpose in publishing this article was 

to call Dr. Mann’s research “bogus,” which is another distinction without a difference:  “bogus” 

being a synonym for fraud.8  

Certainly Defendants’ “reasonable” readers did not have any difficulty understanding that 

the statements at issue in this case constituted specific allegations of fraud against Dr. Mann.  

Last month, NRO wrote an article asking for donations to help defray their legal costs in this 

case  (a rather ironic request, given that NRO had previously challenged Dr. Mann to file this 

lawsuit).  A sampling of these responses, as well as the responses of CEI’s readers, demonstrate 

                                               
7 See Rich Lowry, “Get Lost: My response to Michael Mann,” nationalreviewonline.com (August 22, 2012), 
available at http://www.nationalreview.com/articles/314680/get-lost-rich-lowry#. (“Get Lost: My Response to 
Michael Mann”), attached hereto as Exhibit 3.
8 See Dictionary.com, (listing “fraudulent” as a synonym for “bogus”), available at: 
http://dictionary.reference.com/browse/bogus?s=t.

http://www.nationalreview.com/articles/314680/get-lost-rich-lowry
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that Defendants’ readers clearly understood the specific nature of their fraud allegations against 

Dr. Mann.9  Similarly, commentators from the Columbia Journalism Review, the Union of 

Concerned Scientists, and Discovery Magazine’s blog were “aghast” at Defendants’ allegations

against Dr. Mann, describing them as “deplorable, if not unlawful,” “slimy,” “disgusting,” and 

“defamatory."10

Defendants’ secondary challenge to the Complaint is that it should be dismissed because 

it does not adequately plead the requisite degree of fault:  actual malice.  Defendants say that in 

order to prevail on his defamation claim, Dr. Mann must establish that Defendants made their 

defamatory statements with knowledge that those statements were false or that they were made 

with a reckless disregard of their falsity.  See Thomas v. News World Communications, 681 

F.Supp. 55, 65 (D.D.C. 1988) (citing New York Times v. Sullivan, 376 U.S. 254, 280 (1964)).  

And they also say that all of Dr. Mann’s allegations of actual malice are too conclusory, citing 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) and the case-law that decision has spawned in 

defamation cases.  But in this regard, Defendants point only to some of the malice allegations in 

the specific causes of action of the Complaint; they conveniently ignore the underlying factual 

allegations leading to the claims of actual malice—and these are the specific factual allegations 

upon which the conclusions of malice are based.  Defendants say nothing about how the 

Complaint sets forth, in painstaking detail, the series of investigations and subsequent 

                                               
9 The readers’ responses are set forth on p. 54-55 of this brief, and all are included in Exhibit 35.
10 See Curtis Brainard, “‘I don’t bluff’: Michael Mann’s lawyer says National Review must retract and apologize,” 
Columbia Journalism Review (July 25, 2012), available at:
http://www.cjr.org/the_observatory/michael_mann_national_review_m.php?page=2, attached hereto as Exhibit 14, 
(Brainard article”); Phil Plait, “Deniers, disgust, and defamation,” Discover, (July 23, 2012), available 
at:http://blogs.discovermagazine.com/badastronomy/2012/07/23/deniers-disgust-and-defamation/, attached hereto as 
Exhibit 15,  (“Discover article”); Michael Halpern, Union of Concerned Scientists, Ecowatch, (July 23, 2012), 
available at http://ecowatch.org/2012/think-tank-climate-scientist/, attached hereto as Exhibit 16, (“Ecowatch
article”).

http://ecowatch.org/2012/think-tank-climate-scientist/
http://www.cjr.org/the_observatory/michael_mann_national_review_m.php?page=2
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exonerations of Dr. Mann that “found that there was no evidence of any fraud, data falsification, 

or statistical manipulation or misconduct.”  See Compl. ¶ 24.  They say nothing about the 

allegations that Defendants had read and were aware of the conclusions of these investigations.  

Id.  They say nothing about the paragraph of the Complaint which describes that, after the litany 

of these reports and the falsity of their statements were specifically brought to their attention in

pre-litigation correspondence, they failed to even attempt to deny the accuracy of the reports, or 

the falsity of their statements.11  See Compl. ¶¶ 31-33.  

For the purposes of Defendants’ Rule 12(b)(6) motion, the Court must accept as true that 

Defendants had read those reports (as is required at the motion to dismiss stage), and that those 

reports exonerated Dr. Mann of fraud or misconduct of any kind, and that they knew about them, 

and that they have never (even given the opportunity) attempted to dispute them, or to dispute 

the falsity of their words.  The bottom line is that the Complaint provides a formidable litany of 

the underlying facts known to and understood by Defendants.  There is simply no way that 

anyone could have read those reports without developing an understanding that Dr. Mann’s work 

was not a fraud.  The evidence, as specifically pled in the Complaint, demonstrates 

overwhelmingly that Defendants knew that there was no fraud, and, at the very least, proves that 

Defendants acted with a reckless disregard for the truth or a “deliberate effort to avoid the truth.”  

Harte-Hanks Communications v. Connaughton, 491 U.S. 657, 684-685 (1989); see also, Schatz 

v. Republican State Leadership Committee, 669 F.3d 50, 58 (1st Cir. 2012) (citations and internal 

quotations omitted) (“[r]ecklessness amounting to actual malice may be found . . .  where the 

defendant deliberately ignores evidence that calls into question his published statements").  In 

                                               
11 See Letter from John B. Williams, Esq. to Jack Fowler (July 23, 2012) and Letter from John B. Williams, Esq. to 
Fred L. Smith, Jr. (August 21, 2012), attached hereto as Exhibit 17 (“Williams letter to Fowler”) and Exhibit 18 
(“Williams letter to Smith”).
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and of itself, Defendants’ purposeful avoidance of the very studies that have exonerated Dr. 

Mann demonstrates that they have no defense to the actual malice claim. See Schatz, 669 F.3d at 

58 (citing Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  

In any event, at this stage of the proceedings, Dr. Mann has certainly shown that his 

actual malice claim far exceeds his burden to show that it is “plausible” that Defendants acted 

with actual malice, which is all that is required at this stage of the proceedings and under Iqbal

and its progeny.  This is a case in which CEI specifically stated that its accusations against Dr. 

Mann were “inappropriate,” and then deleted them from their website.  Yet, NRO continues to 

publish these “inappropriate” comments.  Defendants know they acted improperly, and they 

know they defamed Dr. Mann.  If this Complaint cannot withstand a motion to dismiss, no 

defamation complaint can.   

It should also be noted that this is not the type of lawsuit the Anti-SLAPP statute was 

intended to deter. As courts in the District of Columbia have made clear, the purpose of anti-

SLAPP suits is to prevent large corporations from commencing meritless litigation to stifle the 

participation of less well financed individuals in the litigation process.  See Blumenthal v. 

Drudge, No. Civ.A. 97-1968, 2001 WL 587860, at *3 (D.D.C. Feb. 13, 2001).  As a result, 

courts were given an early mandate to halt a baseless suit to ensure that innocent defendants 

would not be unnecessarily burdened by the discovery process.  But here, not one of those 

factors apply.  Unlike a traditional SLAPP suit, there is no economic bullying by Dr. Mann, who 

certainly is not a “large private interest[] [aiming] to deter common citizens from exercising their 

political or legal right[s].” Id. (citation omitted). To the contrary, Defendants in this case are a 

well-financed organization funded by large industries and private foundations and a nationally 

circulated news magazine, which (at least in the case of NRO) have already raised hundreds of 
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thousands of dollars as a result of their efforts to publicize this lawsuit, ostensibly to finance this 

litigation.12  Nor has this suit had any effect whatsoever in stifling debate on this issue, and 

Defendants, particularly NRO, continue to take great delight in deriding Dr. Mann at every turn.  

They have publicly boasted that they are going to “kick” Dr. Mann’s “legal heinie,” and recently 

took out a full page advertisement in Penn State’s student newspaper ridiculing Dr. Mann —

simply to continue their malicious play.  As for the anti-SLAPP objective of trying to avoid 

discovery, NRO and its co-defendant Mark Steyn wrote pre-litigation articles begging Dr. Mann 

to bring this lawsuit so they could obtain and publish his correspondence and research in the 

discovery process.13

We do not argue that the anti-SLAPP law is inapplicable in this circumstance.  But this 

new statute should be interpreted judiciously and in light of its intended purpose, as set forth in

Blumenthal. It certainly should not be given the overbearing interpretation suggested by 

Defendants.  The showing at this stage is not the high burden that Defendants urge on this Court, 

but rather is akin to the summary judgment standard. Defendants argue that the Anti-SLAPP

statute places a “heavy” and “unique” burden on Dr. Mann, one that is “perhaps the strictest 

burden of any jurisdiction.”  CEI Anti-SLAPP Mem. at 34; NRO Mem. at 20.  But there is no 

support for this interpretation.  The District of Columbia statute was modeled after the California 

                                               
12 See CEI Staff, “Climate Scientist Sues CEI”, (October 26, 2012), available at http://cei.org/news-releases/climate-
scientist-sues-cei, attached hereto as Exhibit 19, (“Climate Scientist Sues CEI”); See “About Michael Mann’s 
lawsuit vs. CEI and National Review”, available at https://members.cei.org/mann, attached hereto as Exhibit 20, 
(“CEI: ‘About Michael Mann’s lawsuit’”); See Jack Fowler, We Need Your Help (December 10, 2012), available at 
http://www.nationalreview.com/articles/335221/we-need-your-help-jack-fowler, attached hereto as Exhibit 21, (“We 
Need Your Help”); See Jack Fowler, ‘Mann’ Up and Join Our Fight: The NR Legal-Defense Fund (December 18, 
2012), available at   http://www.nationalreview.com/corner/335960/mann-and-join-our-fight-nr-legal-defense-fund-
jack-fowler, attached hereto as Exhibit 22, (“Fowler: ‘Mann’ Up”). 

13 See Exhibit 3, Get Lost: My response to Michael Mann; Mark Steyn, “Stick it Where the Global Warming Don’t 
Shine,” steynonline.com (August 22, 2012), available at http://www.steynonline.com/5118/stick-it-where-the-
global-warming-dont-shine, attached hereto as Exhibit 23, (“Steyn: ‘Stick it’”). 
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statute.  The only semantic difference is that the District of Columbia statute requires a showing 

of a likelihood to succeed on the merits, whereas the California statute requires a probability of 

success.  But there is no legal or dictionary difference between these two standards.  And there is 

nothing in the District of Columbia legislative history suggesting a standard different from the 

California standard, which simply incorporates the summary judgment standard.  As such, a fair 

interpretation of the statute makes clear that the Court should address the motion as one for 

summary judgment, as the California courts have done.  As set forth below, Dr. Mann’s 

Complaint easily clears this hurdle.  In the alternative, should the Court believe that Dr. Mann 

requires additional evidence to support his claim, the Anti-SLAPP statute specifically provides 

for targeted discovery prior to any determination on the motion.14  D.C. Code § 16-5502(c)(2).  

II. FACTUAL BACKGROUND

Dr. Mann is a research scientist and academic known for his work regarding the 

paleoclimate – the study of the earth’s past before instrument temperature records.  A graduate of 

the University of California, Berkeley and Yale University, Dr. Mann is currently a 

Distinguished Professor of Meteorology at the Pennsylvania State University (“Penn State”) and 

was previously a faculty member at the University of Virginia.  

Contrary to Defendants’ assertions, Dr. Mann did not thrust himself into the climate 

“wars,” nor was he the aggressor in any ensuing “battle.”  CEI Anti-SLAPP Mem. at 1-3; NRO 

Mem. at 4-7. Rather, Dr. Mann became the target of climate change skeptics as a result of 

research he published in the late 1990’s, research that was later disseminated by the United 

                                               
14 Targeted discovery is particularly warranted in a case where actual malice is at issue.  See, e.g., Christian 
Research Institute v. Alnor, 148 Cal.App.4th 71, 93, 55 Cal. Rptr. 3d , 619 (2007) (“If evidence from which actual 
malice may be proven is not readily available, the nonmoving party may, on noticed motion and for good cause, 
request discovery”).
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Nations Intergovernmental Panel on Climate Change (“IPCC”).  Equally distorted is Defendants’ 

characterization of this dispute as the product of Dr. Mann’s supposed belief that Defendants, 

along with others who disagree with him, should not be able “to voice their opinions in [the] 

public debate” regarding “man-made global warming.”  CEI Anti-SLAPP Mem. at 5; see also, 

NRO Mem. at 1 (arguing that Dr. Mann filed this lawsuit to “squelch public criticism of his 

ideas”).  By Defendants’ telling, this lawsuit is an effort by Dr. Mann to stifle debate and to 

muzzle those who deny that global warming exists.  These assertions are nothing more than a 

smokescreen designed to divert from the real issues in the case.  They are nonsense and they are 

deceptively drafted.  The vitriol that Dr. Mann and other climate scientists face in the United 

States is sadly unique, so much so that foreign scientists have expressed concern about the 

“intimidation and about the state of America’s climate debate,”15 and the American Association 

for the Advancement of Science has issued a statement deploring the “extent and nature of 

personal attacks on climate scientists.”16  

Dr. Mann did not bring this lawsuit because Defendants do not accept the fact that global 

warming exists, or because they are vocal, or because they have criticized and disagreed with his 

work.  After all, Defendants and their ilk have criticized and disagreed with him for years; 

moreover, Dr. Mann works in the field of science, where criticism and disagreement are the 

norm.  The reason for this lawsuit has nothing to do with “squelching” public debate, as 

Defendants allege. Dr. Mann brought this lawsuit because he was wrongfully accused of 

                                               
15 See Katherine Bagley, “America Is Only Nation Where Climate Scientists Face Organized Harassment”, 
InsideClimate News, (September 10, 2012), available at: http://insideclimatenews.org/news/20120910/america-only-
nation-where-climate-scientists-face-organized-harassment.

16 Statement of the Board of Directors of the American Association for the Advancement of Science Regarding 
Personal Attacks on Climate Scientists, (June 28, 2011), available at:
http://www.aaas.org/news/releases/2011/media/0629board_statement.pdf.  The organization “vigorously oppose[d] 
attacks “that question [scientists] personal and professional integrity or threaten their safety based on displeasure 
with their scientific conclusions.”
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fraudulent conduct in his research and despicably compared to a child molester.  Even before this 

lawsuit was filed, CEI itself acknowledged that some of these accusations were “inappropriate,” 

and nowhere in over a hundred pages of briefing do any of Defendants assert that any of the 

challenged statements in this litigation were true.  Defendants’ accusations are indefensible, and 

Dr. Mann’s purpose in this lawsuit is to defend his reputation. 

A. The Hockey Stick Graph

While the defamation issue in this case does not hinge upon the history of climate science 

or the accuracy of Dr. Mann’s scientific conclusions, a summary of the controversies that led to 

this lawsuit is important to place Defendants’ accusations into context—and to belie any 

suggestion that any legitimate questions remain regarding Dr. Mann’s integrity.

1. MBH98 And MBH99

In 1998, Dr. Mann co-authored a peer-reviewed paper in Nature on the “paleoclimate” 

(i.e. the study of ancient climate). The study applied new statistical techniques in an attempt to 

reconstruct temperatures over past centuries from “proxy” indicators—natural archives that 

record past climatic conditions—which had been gathered and analyzed by other researchers in 

prior peer-reviewed studies.17 These proxy indicators include the growth rings of ancient trees 

and corals, sediment cores from ocean and lake bottoms, ice cores from glaciers, and cave 

sedimentation cores. The 1998 Nature paper (hereinafter “MBH98”18) concluded that “Northern 

Hemisphere mean annual temperatures for three of the past eight years [1990-1998] are warmer 

                                               
17 “Global-scale Temperature Patterns and Climate Forcing Over the Past Six Centuries” (“MBH98”), Nature, Vol. 
392 (6678), 779–787, (April 23, 1998), available athttp://www.geo.umass.edu/faculty/bradley/mann1998.pdf. 

18 MBH98 (and MBH99) were coauthored by Dr. Mann, Dr. Raymond Bradley of the University of Massachusetts, 
and Dr. Malcolm Hughes of the University of Arizona.  Accordingly, the papers are commonly referred to as 
“MBH98” and “MBH99.”
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than any other year since (at least) AD1400,” and that rising carbon dioxide concentrations is the 

primary “forcing” cause.

In 1999, Dr. Mann co-authored a second peer-reviewed paper in Geophysical Research 

Letters.19  MBH99 built upon MBH98 and concluded that the recent 20th century rise in global 

temperature is likely unprecedented in at least the past millennium, and correlates with a 

concomitant rise in atmospheric concentrations of carbon dioxide—primarily emitted by the 

combustion of fossil fuels.  Included in MBH99 was a graph depicting this 20th century rise in 

global temperature.  The graph came to be known as the “Hockey Stick,” due to its iconic 

shape—the “shaft” reflecting a long-term cooling trend from the so-called “Medieval Warm 

Period” (broadly speaking from 1050 AD to 1450 AD) through the “Little Ice Age” (broadly 

speaking from 1550 AD to 1900 AD), and the “blade” reflecting a dramatic upward temperature 

swing during the 20th century that culminates in anomalous late 20th century warmth.  

The key findings of MBH98 and MBH99—that Northern Hemispheric average 

temperatures for the most recent decades are probably the highest in at least 1000 years—

prompted a number of follow-up peer-reviewed studies. These studies not only replicated Dr. 

Mann’s work using the same data and methods, but independently validated and extended his 

conclusions using other techniques, and using newer and more extensive datasets.  Upwards of a 

dozen studies have been published in peer-reviewed journals replicating the findings of Dr. 

Mann and his research colleagues that recent hemispheric warmth is likely unprecedented as far 

                                               
19 Michael E. Mann, Raymond S. Bradley, and Malcolm K. Hughes, “Northern hemisphere temperatures during the 
past millennium: Inferences, uncertainties and limitations,” (“MBH99”), Geophysical Research Letters, Vol. 26:6, 
759-762 (March 15, 1999), available at http://www.geo.umass.edu/faculty/bradley/mann1999.pdf
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back as the past millennium, using a variety of  independent statistical techniques and/or types of 

proxy data and scientific information.20  

Significantly, in 2005 the U.S. House of Representatives commissioned the National 

Research Council of the National Academies of Science—originally chartered by President 

Abraham Lincoln to “investigate, examine, experiment, and report upon any subject of 

science”21—to assess the state of scientific efforts to reconstruct surface temperatures for the 

Earth over approximately the last 2,000 years.  The authors of the report, which included 

members of the National Academy and distinguished faculty of leading research universities and 

institutions with expertise in atmospheric science, climate, statistics and other relevant 

disciplines, concluded: 

The basic conclusion of Mann et al. (1998, 1999) . . . that the late 20th century 
warmth in the Northern Hemisphere was unprecedented during at least the last 
1,000 years . . . has subsequently been supported by an array of evidence …Based 

                                               
20 See, e.g., Jones PD, Briffa KR, Barnett TP, Tett SFB (1998) “High-resolution palaeoclimatic records for the last 
millennium: Interpretation, integration and comparison with general circulation model control-run 
temperatures,”Holocene 8:455–47; Crowley TJ, Lowery TS (2000) “How warm was the Medieval Warm Period? A 
comment on ‘Man-made versus natural climate change’,” Ambio 39:51–54; Briffa, K.R., T.J. Osborn, F.H. 
Schweingruber, I.C. Harris, P.D. Jones, S.G. Shiyatov, and E.A. Vaganov (2001) “Low-frequency temperature 
variations from a northern tree ring density network,” Journal of Geophysical Research 106(D3):2929-2941; Esper, 
J., E.R. Cook, and F.H. Schweingruber. 2002a. “Low-frequency signals in long tree-ring chronologies for 
reconstructing past temperature variability,” Science 295:2250-2253; Moberg, A., D.M. Sonechkin, K. Holmgren, 
N.M. Datsenko, and W. Karlen. 2005b. “Highly variable Northern Hemisphere temperatures reconstructed from 
low- and high-resolution proxy data,” Nature 433:613-617;.Oerlemans, J. 2005b. “Global Glacier Length 
Temperature Reconstruction,” IGBP PAGES/World Data Center for Paleoclimatology. Data Contribution Series 
#2005-059. NOAA/NCDC Paleoclimatology Program, Boulder, CO.; Hegerl, G.C., T.J. Crowley, W.T. Hyde, and 
D.J. Frame (2006) “Climate sensitivity constrained by temperature reconstructions over the past seven centuries.” 
Nature 440:1029-1032; D’Arrigo RD, Wilson R, Jacoby G (2006) “On the long-term context for 20th century 
warming.” J Geophys Res 111: D03103; M. N. Juckes et al. (2007) “Millennial Temperature Reconstruction 
Intercomparison and Evaluation,” Climate of the Past, 3: 591–609; Mann, ME, Zhihua Z., Hughes, MK, Bradley,
RS, Miller, SK, Rutherford, S. and Fenbiao N. (2008) “Proxy-based reconstructions of hemispheric and global 
surface temperature variations over the past two millennia,”Proceedings of the National Academy of Sciences 105 
(36) 13252-13257; D. S. Kaufman et al. (2009) “Recent Warming Reverses Long-Term Arctic Cooling,” Science , 
325: 1236; F. C. Ljungqvist (2010) “A New Reconstruction of Temperature Variability in the Extra-tropical 
Northern Hemisphere During the Last Two Millennia,” Geografi ska Annaler, 92 A: 339–351.

21 The National Academies, encompassing the National Academy of Science, National Academy of Engineering, 
Institute of Medicine, and National Research Council “are the nation’s pre-eminent source of high-quality, objective 
advice on science, engineering and health matters.”  See
http://www.nationalacademies.org/about/whatwedo/index.html
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on the analyses presented in the original papers by Mann et al. and this newer 
supporting evidence, the committee finds it plausible that the Northern 
Hemisphere was warmer during the last few decades of the 20th century than 
during any comparable period over the preceding millennium.22

2. IPCC’s Third Assessment Report -- 2001

In 2001, the IPCC23 published its Third Assessment Report, which prominently featured 

Dr. Mann and his colleagues’ work from MBH98 and MBH99.  The Third Assessment Report 

included the Hockey Stick graph.  The report summarized Dr. Mann’s work and the paleoclimate 

reconstruction work of other scientists, and the report included a graph demonstrating that 

several different reconstructions, not just those of Dr. Mann, showed modern warming to be 

unprecedented over the past millennium.  The Third Assessment Report also concluded that 

carbon dioxide concentrations in the global atmosphere were at their highest levels in the past 

420,000 years, principally due to fossil fuel combustion.

3. Criticism Of The Hockey Stick Graph

After the publication of the IPCC report in 2001, controversy over the Hockey Stick 

began to develop.  Certain publications criticized the conclusions of Dr. Mann and his 

colleagues, and those who opposed the concept of climate change (often backed by fossil fuel 

interests) began to use these publications in an attempt to discredit Dr. Mann and his colleagues.  

While each of these studies has been thoroughly debunked and discredited within the scientific 

                                               
22 The National Academies, “Surface Temperature Reconstructions for the Last 2,000 Years: Report in Brief,” 
(2006) available at http://dels.nas.edu/resources/static-assets/materials-based-on-reports/reports-in-
brief/Surface_Temps_final.pdf, attached hereto as Exhibit 24.

23 The IPCC is the leading international body for the assessment of climate change. It was established by the United 
Nations Environment Programme and the World Meteorological Organization in 1988 to provide the world with a 
clear scientific view on the current state of knowledge in climate change and its potential environmental and socio-
economic impacts. 
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community, they continue to be (ostensibly) relied upon in the attacks against Dr. Mann—

including by Defendants in their briefing in this case.  

For example, in 2003, mining consultant Stephen McIntyre and University of Guelph 

Economics Professor Ross McKitrick published a paper in Energy and Environment purporting

to demonstrate that the Hockey Stick Graph was an artifact of bad data.24 A later article by the 

same authors in the journal Geophysical Research Letters suggested that the “hockey stick” 

shape was an artifact of a faulty statistical approach.25  Subsequently, every peer-reviewed study 

that has examined McIntyre and McKitrick’s claims has found them to be inaccurate.26  

Nonetheless, Defendants continue to point to McIntyre and McKitrick’s work as evidence of 

“data errors” and faulty statistics underlying Dr. Mann’s work.  See CEI Anti-SLAPP Mem. at 9.  

But significantly, at no point have either McIntyre and McKitrick ever accused Dr. Mann of 

misconduct or fraud.

Similarly, in 2006, U.S. Congressmen Joe Barton and Ed Whitfield (both avowed climate 

change skeptics) requested Edward Wegman, a statistician from George Mason University, to 

investigate Dr. Mann’s research.  Dr. Wegman, like McIntyre and McKitrick, concluded that the 

                                               
24 Stephen McIntyre and Ross McKitrick, “Corrections to the Mann et al. [1998] Proxy Database and Northern 
Hemisphere Average Temperature Series,” Energy and Environment, 14 (2003): 751–771, available at: 
http://www.multi-science.co.uk/mcintyre-mckitrick.pdf

25 Stephen McIntyre and Ross McKitrick, “Hockey Sticks, Principal Components, and Spurious Significance,” 
Geophysical Research Letters, 32 (2005), available at: http://climateaudit.files.wordpress.com/2009/12/mcintyre-
grl-2005.pdf

26 See, e.g., E.R. Wahl and C.M. Amman, “Robustness of the Mann, Bradley, Hughes Reconstruction of Surface 
Temperatures: Examinations of Criticisms Based on the Nature and Processing of Proxy Climate Evidence,” 
Climactic Change, 85 (2007); 33-69, available at: 
http://www.cgd.ucar.edu/ccr/ammann/millennium/refs/Wahl_ClimChange2007.pdf; E.R. Wahl and C.M. Amman, 
“The Importance of the Geophysical Context in Statistical Evaluations of Climate Reconstruction Procedure,” 
Climactic Change, 85 (2007); 71-88, available at: 
http://www.cgd.ucar.edu/ccr/ammann/millennium/refs/Ammann_ClimChange2007.pdf. 
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statistical methodology underlying the Hockey Stick Graph was faulty.27 Subsequently, George 

Mason conducted a formal investigation into charges of plagiarism and misconduct related to the 

Wegman Report.28  While Dr. Wegman was not sanctioned for misconduct per se, he did receive 

a letter of reprimand due to plagiarism and his paper was retracted by its publisher, the journal 

Computational Statistics and Data Analysis.29  It was revealed that Dr. Wegman was provided 

with a significant amount of material for use in drafting its report from members of 

Representative Barton’s staff—further demonstrating that his report was neither impartial nor 

unbiased.30  And again, it should be noted that nowhere did Dr. Wegman, even in his discredited 

report, ever suggest that Dr. Mann or his colleagues had engaged in any misconduct.”31

B. Theft Of E-Mails From CRU

Unable to debunk Dr. Mann’s research based upon a legitimate review of his work or 

upon contrary peer reviewed science, Defendants and other climate change skeptics pounced 

upon the theft and publication of thousands of e-mails from the Climate Research Unit (“CRU”) 

at the University of East Anglia in the United Kingdom.  The CRU e-mails, some of which were 

exchanged between Dr. Mann and researchers at CRU, and as well as other climate change 

                                               
27 As discussed in Section II(c) infra, the National Academy of Sciences, the National Science Foundation, the EPA, 
and others have all specifically considered and rejected any and all claims of “manipulation” or “adopting a 
particular statistical methodology to get a particular result.

28 See Dan Vergano, “University investigating prominent climate science critic,” USA Today, (Oct. 8, 2010), 
available at; http://content.usatoday.com/communities/sciencefair/post/2010/10/wegman-plagiarism-investigation-
/1#.UOepghy2OhQ.

29 See Dan Vergano, “Climate study gets pulled after charges of plagiarism,” USA Today, (May 15, 2011), available 
at:
http://usatoday30.usatoday.com/weather/climate/globalwarming/2011-05-15-climate-study-plagiarism-
Wegman_n.htm.

30 See John R. Mashey, “Strange Scholarship in the Wegman Report (SSWR): A Façade for the Climate Anti-
Science PR Campaign”, available at: http://deepclimate.org/2010/09/26/strange-scholarship-wegmanreport/.

31 Edward J. Wegman, David W. Scott, Yasmin H. Said, Ad Hoc Committee Report on the ‘Hockey Stick’ Global 
Climate Reconstruction, Science and Public Policy Institute (2006) at 50, available at:
http://scienceandpublicpolicy.org/images/stories/papers/reprint/ad_hoc_report.pdf.
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research institutions, were stolen via a “sophisticated and carefully orchestrated attack on the 

CRU’s data files, carried out remotely via the internet.”32  The e-mails were then posted 

anonymously on the internet just a few weeks before the United Nation’s Global Climate Change 

Conference in Copenhagen, Denmark in December 2009, which the Norfolk Constabulary 

concluded was “timed to undermine the conference and to hinder global agreement on measures 

to limit the extent of temperature increase.33  A few of the more than one thousand CRU e-mails 

stolen from the University of East Anglia had been “cherry-picked” by climate change skeptics

(as described by the EPA34), taken out of context, and misrepresented to falsely imply 

impropriety and academic fraud on the part of the scientists involved, including Dr. Mann.  The

skeptics claimed that the CRU e-mails proved that anthropogenic climate change was a hoax 

perpetrated by scientists from across the globe colluding with government officials to reap 

financial benefits. The CRU e-mails led to the controversy now derisively referred to as 

“Climategate.” 

The most quoted e-mail, and one highlighted by Defendants in their briefs, is a November 

16, 1999 message from Phil Jones, the director of CRU, to Dr. Mann, Raymond Bradley, and 

Malcolm Hughes (all climate researchers) in which Jones writes: "I've just completed Mike's 

                                               
32 See Norfolk Constabulary, “Police Close UEA Investigation”, (July 18, 2012) available at 
http://www.norfolk.police.uk/newsevents/newsstories/2012/july/ueadatabreachinvestigation.aspx .  The Major 
Investigation Team at the Norfolk Constabulary (the police force for Norfolk County, England, the home of the 
University of East Anglia) concluded that the perpetrators used “methods common in unlawful internet activity to 
obstruct inquiries” and that there was no evidence “that anyone working at or associated with the University of East 
Anglia was involved in the crime.”

33 Norfolk Constabulary, “Operation Cabin – Closure of Investigation Report” (July 2012); available at 
http://www.norfolk.police.uk/newsandevents/newsstories/2012/july/ueadatabreachinvestigation/idoc.ashx?docid=67
ace43a-ed09-4bbb-a214-b0948d2c2992&version=-1 .

34 U.S. Environmental Protection Agency, Myths vs. Facts: Denial of Petitions for Reconsideration of the 
Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the Clean Air Act, 
available at http://www.epa.gov/climatechange/endangerment/myths-facts.html, attached hereto as Exhibit 25, 
(“EPA’s Myths vs. Facts”).
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[referring to Dr. Mann] Nature trick of adding in the real temps to each series for the last 

20 years (i.e., from 1981 onwards) and from 1961 for Keith's to hide the decline”.  Defendants, 

with no factual support, assert: (1) that the decline referenced by Professor Jones represents the 

“gulf between reconstructed temperature estimates (such as those made by Mann) and more 

recent instrumental temperature data;” (2) that the decline “undermines the case for recent global 

warming;” and (3) that “any attempt to hide [the decline] by use of a ‘trick “appear[s] (to say the 

least) suspicious.”  CEI Anti-SLAPP Mem. at 12-13; see also, NRO Mem. at 35 (arguing that 

Professor Jones’s e-mail raised “questions of possible misconduct”).  Defendants omit the 

alternative (and correct) interpretation of this e-mail, which is that scientists often use the term 

“trick” to refer to a common statistical method to deal with data sets.  This was a standard “trick” 

described openly in Nature and was hardly something that was secret or in any way nefarious.  

Further, the term “decline” does not refer to a decline in global temperatures, but rather a well-

documented, and certainly unhidden, divergence in tree ring density proxies after 1960.35 And 

there is simply no legitimate support for any different conclusion on these matters.  As 

Defendants further forget to inform the Court, Professor Jones’ e-mail was included in the 

material that was investigated and reviewed by each and every one of the academic and 

governmental entities that have considered the allegations of fraud and misconduct.  As 

discussed below, every organization, including the D.C. Circuit Court of Appeals and the EPA in 

CEI’s litigation with the EPA, has dismissed the skeptics’ hysteria surrounding this and any 

                                               
35  This well-documented “divergence” problem refers to an enigmatic decline in tree ring response to warming 
temperatures after 1960.  This decline was discussed and addressed in various publications and was therefore not 
hidden, but rather simply not used to infer temperatures after 1960.  See K.R. Briffa, F.H. Schweingruber, P.D. 
Jones, T.J. Osborn, S.G. Shiyatov, and E.A. Vaganov, “Reduced Sensitivity of Recent Tree-Growth to Temperature 
at High Northern Latitudes,” Nature, 391 (1998): 678-682; R. D’Arrigo et al.., “On the ‘Divergence Problem’ in 
Northern Forests: A Review of the Tree-Ring Evidence and Possible Causes,” Global and Planetary Change, 60 
(2008): 289-305. 



19

other e-mail and found no evidence of nefarious conduct by Dr. Mann or his colleagues.  See, 

infra, at p. 20-30. 

C. Dr. Mann Is Exonerated

Following the publication of the CRU e-mails, and the subsequent baseless charge that

these e-mails showed that global warming was a hoax, a number of climate change skeptics, 

including CEI, called for official inquiries into whether any of the researchers had committed 

fraud, or had improperly manipulated any data.  Their calls were heeded—two universities and 

six governmental agencies independently investigated the allegations of fraud and misconduct.  

And every one of these investigations concluded that there was no basis to the allegations of 

fraudulent conduct, data manipulation, or the like.  Moreover, most, if not all, of these reports

constitutes a public record or report and will therefore be admissible.  Goldsberry v. United 

States, 598 A.2d 376, 378 (D.C. 1991); Fed.R.Evid. 803(8).

1. University Of East Anglia

In April 2010, the University of East Anglia convened an international Scientific 

Assessment Panel, in consultation with the Royal Society of London for Improving Natural 

Knowledge,36 and chaired by Professor Ron Oxburgh.  The Report of the International Panel 

assessed the integrity of the research published by the CRU and found "no evidence of any 

deliberate scientific malpractice in any of the work of the Climatic Research Unit".37  Three 

months later, the University of East Anglia published the Independent Climate Change Email 

                                               
36 The Royal Society, chartered in 1662 by King Charles II, is the oldest learned society for science in existence 
today and is the national Academy of science in the UK.  Its fundamental purpose is to recognize, promote, and 
support excellence in science.  See http://royalsociety.org/about-us/.

37  Professor Ron Oxburgh FRS (Lord Oxburgh of Liverpool), et al., “Report of the International Panel set up by the 
University of East Anglia to examine the research of the Climatic Research Unit,” (April 12, 2010), available at 
http://thehill.com/images/stories/blogs/crureport.pdf, attached hereto as Exhibit 5.
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Review report, prepared under the oversight of Sir Muir Russell.  The report examined whether 

manipulation or suppression of data occurred and concluded that "the scientists’ rigor and 

honesty are not in doubt."38

In their brief, the NRO Defendants suggest that the University of East Anglia’s

investigation actually found that the hockey stick graph was “misleading.” See NRO Mem. at 9, 

35; .  This allegation is yet another example of Defendants’ attempts to obfuscate the evidence in 

this case.  The “misleading” comment made in this report had absolutely nothing to do with Dr. 

Mann, or with any graph prepared by him.  Rather, the report’s comment was directed at an 

overly simplified and artistic depiction of the hockey stick that was reproduced on the 

frontispiece of the World Meteorological Organization’s Statement on the Status of the Global 

Climate in 1999.39  Dr. Mann did not create this depiction, and the attempt to suggest that this 

report suggested an effort by Dr. Mann to mislead is disingenuous.  

2. The United Kingdom Parliament And The United Kingdom Department 
Of State

In March 2010, the United Kingdom’s House of Commons Science and Technology 

Committee published a report finding that the skeptics’ criticisms of the CRU were misplaced, 

and that its actions “were in line with common practice in the climate science community."  It 

also found that “there is no case to answer” with respect to accusations of dishonesty.40    On the 

allegation of attempting to corrupt the peer-review process, the committee stated: "The evidence 

that we have seen does not suggest that Professor Jones was trying to subvert the peer review 

                                               
38 Sir Muir Russell, et al., “The Independent Climate Change E-mails Review,” (July 2010), available at:  
http://www.cce-review.org/pdf/FINAL%20REPORT.pdf, attached hereto as Exhibit 6. 

39 Id. at 59-60.

40 See Exhibit 7, House of Commons Science and Technology Committee report.
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process. Academics should not be criticised for making informal comments on academic 

papers".  The committee further found that:

[I]nsofar as we have been able to consider accusations of dishonesty—for 
example, Professor Jones’s alleged attempt to “hide the decline”—we consider 
that there is no case to answer. Within our limited inquiry and the evidence we 
took, the scientific reputation of Professor Jones and CRU remains intact. We 
have found no reason in this unfortunate episode to challenge the scientific 
consensus as expressed by Professor Beddington, that “global warming is 
happening [and] that it is induced by human activity.41

Further, in September 2010, in response to the House of Commons Science and 

Technology Committee report, the Secretary of State for Energy and Climate Change “agree[d] 

with and welcome[d], the overall assessment of the Science and Technology Committee” and, 

echoing the conclusions of the University of East Anglia, noted:

the rigour and honesty of the scientists are not in doubt; that there is no evidence 
of bias in data selection; that there is no evidence of subversion of peer review 
and that allegations of misusing the Intergovernmental Panel in Climate Change 
(IPCC) process cannot be upheld. 42

Accordingly, as far as expressly determined by the government of the United Kingdom, there is 

no truth to any allegation of data manipulation, misconduct or fraud.

3. Pennsylvania State University

In February, 2010, as a result of communications it received from alumni, politicians, and 

others, that accused Dr. Mann of “manipulating data, destroying records and colluding to hamper 

the progress of scientific discourse,” Pennsylvania State University launched an inquiry into 

whether Dr. Mann had committed research misconduct.  Penn State subsequently released an 

Inquiry Report finding that "there exists no credible evidence that Dr. Mann had or has ever 

engaged in, or participated in, directly or indirectly, any actions with an intent to suppress or to 

                                               
41 Id. at 46.

42 Exhibit 8, Government Response to House of Commons Report.
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falsify data."43  Moreover, given the severity of the charges, the inquiry committee decided to 

empanel an investigatory committee to further consider these allegations against Dr. Mann.  In 

June, 2010, after having reviewed “all available evidence,” the university published its Final 

Investigation Report, confirming that “there was no substance to the allegations against [Dr. 

Mann].”44

4. United States Environmental Protection Agency

In February 2010, Defendants CEI, along with nine other coordinated Petitions for 

Reconsideration filed by various states, corporations, industry groups, and “free market” think 

tanks, petitioned the EPA to reconsider its Endangerment and Cause or Contribute Findings for 

Greenhouse Gases under Section 202(a) of the Clean Air Act.  A central argument by the 

petitioners was their contention that Dr. Mann and other scientists had distorted, concealed, and 

manipulated certain temperature data, which fundamentally called into question EPA’s 

endangerment finding. In their petition, CEI stated that Dr. Mann’s proxy data which was 

included in IPCC’s assessment report “was artfully truncated” so as to give the “false impression 

that the tree ring data agree with reported late 20th Century surface temperature data, when in fact 

they did not.”45  CEI went on to explicitly accuse Dr. Mann of “artful deceit” and “deliberate” 

“deception,” even attaching an exhibit to their petition titled “An Explanation of How Michael 

                                               
43

See RA-10 Inquiry Report: Concerning the Allegations of Research Misconduct Against Dr. Michael E. Mann, 
Department of Meteorology, College of Earth and Mineral Sciences, The Pennsylvania State University, (February 
3, 2010), available at: http://www.research.psu.edu/orp/documents/Findings_Mann_Inquiry.pdf, attached hereto as 
Exhibit 9.

44 See RA-10 Final Investigation Report Involving Dr. Michael E. Mann, (June 4, 2010), at 1, 19, available at: 
http://live.psu.edu/pdf/Final_Investigation_Report.pdf, attached hereto as Exhibit 10.

45 See Petition for Reconsideration of the International Nongovernmental Panel in Climate Change, the Science and 
Environmental Policy Project, and the Competitive Enterprise Institute, Endangerment and Cause  (February 12, 
2010), at 6, 7, available at http://cei.org/sites/default/files/1-Joint%20Petition%20for%20Reconsideration,%202-12-
10.pdf, attached hereto as Exhibit 26, (“CEI Petition for Reconsideration”). 

http://www.research.psu.edu/orp/documents/Findings_Mann_Inquiry.pdf
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Mann Hid the Decline.”46 In response, the EPA thoroughly investigated each and every e-mail 

and found that there was no evidence of data manipulation or fraud.47  

After considering CEI’s petition, the United States Environmental Protection Agency 

concluded that:

As EPA’s review and analysis shows, the petitioners routinely take these private 
e-mail communications out of context and assert they are ‘‘smoking gun’’ 
evidence of wrongdoing and scientific manipulation of data. EPA’s careful 
examination of the e-mails and their context shows that the petitioners’ claims are 
exaggerated, are often contradicted by other evidence, and are not a material or 
reliable basis to question the validity and credibility of the body of science 
underlying the Administrator’s Endangerment Finding or the Administrator’s 
decision process articulated in the Findings themselves Petitioners’ assumptions 
and subjective assertions regarding what the e-mails purport to show about the 
state of climate change science are clearly inadequate pieces of evidence to 
challenge the voluminous and well documented body of science that is the 
technical foundation of the Administrator’s Endangerment Finding. 

Inquiries from the UK House of Commons, Science and Technology Committee, 
the University of East Anglia, Oxburgh Panel, the Pennsylvania State University, 
and the University of East Anglia, Russell Panel, all entirely independent from 
EPA, have examined the issues and many of the same allegations brought forward 
by the petitioners as a result of the disclosure of the private CRU e-mails. These 
inquiries are now complete. Their conclusions are in line with EPA’s review and 
analysis of these same CRU e-mails. The inquiries have found no evidence of 
scientific misconduct or intentional data manipulation on the part of the climate 
researchers associated with the CRU e-mails. 

**********

[P]etitioners have routinely misunderstood or mischaracterized the scientific 
issues, drawn faulty scientific conclusions, resorted to hyperbole, impugned the 
ethics of climate scientists in general, characterized actions as “falsification” and 
“manipulation” with no basis or support, and placed an inordinate reliance on 
blogs, news stories, and literature that is often neither peer reviewed nor 
accurately summarized in their petitions.  Petitioners often “cherry-pick” language 
that creates the suggestion or appearance of impropriety, without looking deeper 

                                               
46 See id. at 6, 7, and 12, and Exhibit 26, p. 12.

47 See EPA’s Response to the Petitions to Reconsider the Endangerment and Cause or Contribute Finding for 
Greenhouse Gases Under Section 202(a) of the Clean Air Act, Volume 1: Climate Science and Data Issues Raised 
by Petitioners, attached hereto as Exhibit 11(a).
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into the issues or providing corroborating evidence that improper action actually 
occurred.48

Remarkably, and in what can only be characterized as a deliberate attempt to hide information 

from this Court, Defendants do not even bother to disclose the existence of the EPA inquiry, and 

in particular the fact that this inquiry was requested by CEI.  In any event, EPA categorically 

rejected the fraud allegations against Dr. Mann as a “myth”:

Myth: The University of East Anglia's Climatic Research Unit (CRU) emails 
prove that temperature data and trends were manipulated.  

Fact: Not true. Petitioners say that emails disclosed from CRU provide evidence 
of a conspiracy to manipulate data. The media coverage after the emails were 
released was based on email statements quoted out of context and on 
unsubstantiated theories of conspiracy. The CRU emails do not show either that 
the science is flawed or that the scientific process has been compromised. EPA 
carefully reviewed the CRU emails and found no indication of improper data 
manipulation or misrepresentation of results.

Myth: The jury is still out on climate change and CRU emails undermine the 
credibility of climate change science overall.  

Fact: Climate change is real and it is happening now. The U.S. Global Change 
Research Program, the National Academy of Sciences, and the Intergovernmental 
Panel on Climate Change (IPCC) have each independently concluded that 
warming of the climate system in recent decades is "unequivocal." This 
conclusion is not drawn from any one source of data but is based on multiple lines 
of evidence, including three worldwide temperature datasets showing nearly 
identical warming trends as well as numerous other independent indicators of 
global warming (e.g., rising sea levels, shrinking Arctic sea ice). Some people 
have "cherry-picked" a limited selection of CRU email statements to draw broad, 
unsubstantiated conclusions about the validity of all climate science.49

                                               
48 EPA’s Denial of the Petititons To Reconsider the Endangerment and Cause or Contribute Findings for 
Greenhouse Gases Under Section 202(a) of the Clean Air Act, Final Rule,  Fed. Reg. 75:156 (August 13, 2010) p. 
49556-49594, codified at 40 C.F.R. Chapter 1,  attached hereto as Exhibit 11.
49 Exhibit 25, EPA’s Myths vs. Facts
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Further, on June 2012, the United States Circuit Court of Appeals for the District of Columbia 

Circuit affirmed the EPA’s “Endangerment Finding” and the denial of ten petitions for 

reconsideration of that finding filed by, among others, CEI.  The court noted:

Petitioners maintain that EPA erred by denying all ten petitions for 
reconsideration of the Endangerment Finding. Those petitions asserted that 
internal e-mails and documents released from the University of East Anglia’s 
Climate Research Unit (CRU)—a contributor to one of the global temperature 
records and to the IPCC’s assessment report—undermined the scientific evidence 
supporting the Endangerment Finding by calling into question whether the IPCC 
scientists adhered to “best science practices.” EPA’s Denial of the Petitions To 
Reconsider the Endangerment and Cause or Contribute Findings for Greenhouse 
Gases Under Section 202(a) of the Clean Air Act (“Reconsideration Denial”), 75 
Fed. Reg. 49,556, 49,556–57 (Aug. 13, 2010). 

***********

On August 13, 2010, EPA issued a denial of the petitions for reconsideration 
accompanied by a 360-page response to petitions (RTP). Id. at 49,556. It 
determined that the petitions did not provide substantial support for the argument 
that the Endangerment Finding should be revised. According to EPA, the 
petitioners’ claims based on the CRU documents were exaggerated, contradicted 
by other evidence, and not a material or reliable basis for questioning the 
credibility of the body of science at issue; two of the factual inaccuracies alleged 
in the petitions were in fact mistakes, but both were “tangential and minor” and 
did not change the key IPCC conclusions; and the new scientific studies raised by 
some petitions were either already considered by EPA, misinterpreted or 
misrepresented by petitioners, or put forth without acknowledging other new 
studies. Id. at 49,557–58. 

**********

State Petitioners have not provided substantial support for their argument that the 
Endangerment Finding should be revised.

Coalition for Responsible Regulation Inc., 684 F.3d at 124-125.  

Again, the NRO Defendants do not even bother to mention the EPA’s review in their 

brief, or the D.C. Circuit Opinion, determinations their co-defendant CEI had specifically 

requested.
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5. United States Department Of Commerce

In February 2011, after a request from Senator James Inhofe, the Inspector General of the 

Department of Commerce conducted an independent review of the e-mails stolen from CRU.50  

The review was precipitated by the testimony of Dr. Jane Lubchenco, Under Secretary of 

Commerce for Oceans and Atmosphere and NOAA Administrator, at a hearing before the House 

Select Committee on Global Warming.  Specifically, Dr. Lubchenco testified that: 

The [CRU] emails really do nothing to undermine the very strong 
scientific consensus and the independent scientific analyses of 
thousands of scientists around the world that tell us that the earth is 
warming and that the warming is largely a result of human 
activities.51

In the course of its inquiry, the department examined all of the CRU e-mails, including the 

November 16, 1999 e-mail referenced above in which Professor Jones used the words “trick” 

and “hide the decline.”52  The department found "no evidence” of inappropriate manipulation of

data.53

6. National Science Foundation

Most recently, all of these same allegations were reviewed, once again, by the Inspector 

General of the National Science Foundation (“NSF”).  The NSF is an independent federal agency 

established to, among other things,  “promote the progress of science,” and “advance the national 

health, prosperity, and welfare.”  See National Science Foundation Act of 1950, Pub. L. No. 81-

507, 81st Congress (1950).  The NSF is the only federal agency “dedicated to the support of 

                                               
50 See Letter from Todd J. Zinser to The Honorable James M. Inhofe (February 18, 2011), available at 
http://www.oig.doc.gov/Pages/Response-to-Sen.-James-Inhofe's-Request-to-OIG-to-Examine-Issues-Related-to-
Internet-Posting-of-Email-Exchanges-Taken-from-.aspx, attached hereto as Exhibit 12 (“Zinser Letter to Inhofe”).

51 Id. at 1.

52 Detailed Results of Inquiry Responding to May 26, 2010, Request from Senator Inhofe, at 2-3, attached hereto as 
Enclosure to Exhibit 12, Zinser Letter to Inhofe.

53 Id.at 11-12.
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fundamental research and education in all scientific and engineering disciplines”54, and is 

essentially the final arbiter of scientific research in the United States.  The NSF’s Inspector 

General is further tasked with investigating fraud and other violations of laws and regulations.  

See 45 C.F.R. §§ 689.1-689.10 (2011).

In 2011, the NSF, after having been notified by Penn State of its own investigation, and 

presumably sensitive to the hue and cry of certain skeptics regarding Penn State’s failure to 

interview experts critical of Dr. Mann’s research, decided to initiate another investigation into 

the allegations related to research misconduct.55  In so doing, NSF performed its own 

independent review of all of the allegations and all of the evidence, and concluded the following:  

As a part of our investigation, we again fully reviewed all the reports and 
documentation the University provided to us, as well as a substantial amount of 
publically available documentation concerning both the Subject's research and 
parallel research conducted by his collaborators and other scientists in that 
particular field of research. As noted above, no specific allegation or evidence of 
data fabrication or falsification was made to the University; rather, the University 
developed its allegation of data falsification based on a reading of publicly 
released emails, many of which contained language that reasonably caused 
individuals, not party to the communications, to suspect some impropriety on the 
part of the authors. As part of our investigation, we attempted to determine if data 
fabrication or falsification may have occurred and interviewed the subject, critics, 
and disciplinary experts in coming to our conclusions.

Although the Subject's data is still available and still the focus of significant 
critical examination, no direct evidence has been presented that indicates the 

                                               
54 See “National Science Foundation History”, available at http://www.nsf.gov/about/history/.

55 See National Science Foundation, Office of Inspector General, Office of Investigations, “Closeout Memorandum, 
Case No. A09120086,” available at http://www.nsf.gov/oig/search/A09120086.pdf, attached hereto as Exhibit 13 
(“NSF Closeout Memorandum”). Defendants try to downplay the obvious significance of the National Science 
Foundation’s findings by claiming that NSF found “several concerns about the quality of the statistical analysis 
techniques that were used in Dr. Mann’s research.”  NRO Mem. at 11.  While the NSF may have noted that some 
concerns had been raised about Dr. Mean’s statistical analysis, the NSF ultimately concluded that “[t]here is no 
specific evidence that [Dr. Mann] falsified or fabricated any data and no evidence that his actions amount to research 
misconduct.” Id. at 3.  Fabrication is further defined as “making up data or results and recording or reporting them”; 
“falsification’ is defined as “manipulating research materials, equipment, or processes, or changing or omitting data 
or results such that research is not accurately represented in the research record.”  45 C.F.R. § 689.1(b)-(c).  
Accordingly, any suggestion that the NSF did not exonerate Dr. Mann of fraud is wholly without support.
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Subject fabricated the raw data he used for his research or falsified his results. 
Much of the current debate focuses on the viability of the statistical procedures he 
employed, the statistics used to confirm the accuracy of the results, and the degree 
to which one specific set of data impacts the statistical results. These concerns 
are all appropriate for scientific debate and to assist the research community in 
directing future research efforts to improve understanding in this field of research. 
Such scientific debate is ongoing but does not, in itself, constitute evidence of 
research misconduct. Lacking any direct evidence of research misconduct, as 
defined under the NSF Research Misconduct Regulation, we are closing this 
investigation with no further action. 56

This NSF inquiry was intended to, and did, close the book on the question of whether Dr. 

Mann and his colleagues had engaged in data manipulation, research misconduct, or fraud.  

NSF’s exoneration of Dr. Mann was widely reported in the national press, and Defendants

acknowledge that they were aware of its conclusions.57  

D. Defendants’ Attacks On Dr. Mann

While this entire fraud matter was (or should have been) put to rest by in the inquiries 

described above, Defendants saw another opportunity to dredge up their tired and outdated 

attacks against Dr. Mann in the wake of the wholly unrelated publication of the results of an 

investigation at Penn State conducted by Louis Freeh (the former director of the Federal Bureau 

of Investigation) regarding the university’s handling of the Jerry Sandusky child abuse scandal.  

Mr. Sandusky had been convicted of molesting ten young boys.  The Freeh Report concluded 

that senior officials at Penn State had shown “a total and consistent disregard” for the welfare of 

the children, had worked together to conceal Mr. Sandusky’s assaults, and had done so out of 

fear of bad publicity for the university. For the climate change skeptics, the Sandusky scandal 

                                               
56 NSF Closeout Memorandum at 3.

57 See, e.g., Douglas Fisher and The Daily Climate, Federal Investigators Clear Climate Scientist, Again (August 23, 
2011), Scientific American, available at http://www.scientificamerican.com/article.cfm?id=federal-investigators-
clear-climate-scientist-michael-mann, attached hereto as Exhibit 27; Associated Press, National Science Foundation 
Investigation Clears Climate Change Researcher (August 24, 2011), FoxNews, available at 
http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-
researcher/#ixzz2H53yISXF, attached hereto as Exhibit 28.

http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-researcher/#ixzz2H53yISXF
http://www.foxnews.com/scitech/2011/08/24/national-science-foundation-clears-climate-change-researcher/#ixzz2H53yISXF
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presented a new avenue to castigate Dr. Mann and impugn his reputation and integrity.  Based 

upon the supposed link that a different investigative panel of the university had cleared Mr. 

Sandusky of misconduct, Defendants baldly assert that the university also must have worked to 

conceal improper and fraudulent conduct on the part of Dr. Mann. While this comparison strains 

credulity, this was Defendants’ new “news peg”.

On July 13, 2012, an article authored by Defendant Rand Simberg entitled “The Other 

Scandal In Unhappy Valley” appeared on OpenMarket.org, a publication of CEI.58  Purporting to 

comment upon Penn State’s handling of the Sandusky scandal, Mr. Simberg hearkened his 

readers back to “another cover up and whitewash” that occurred at the university.  Mr. Simberg 

and CEI stated as follows:

perhaps it’s time that we revisit the Michael Mann affair, particularly given how 
much we’ve also learned about his and others’ hockey-stick deceptions since.  
Mann could be said to be the Jerry Sandusky of climate science, except for 
instead of molesting children, he has molested and tortured data in the service of 
politicized science that could have dire economic consequences for the nation and 
planet.59

Mr. Simberg and CEI went on to state that after the leaking of the CRU e-mails, 

                                               
58 Defendant CEI describes itself as “non-profit public policy organization dedicated to advancing the principles of 
limited government, free enterprise, and individual liberty” and touts itself as being “at the forefront of the political 
and scientific debate over global warming.”  CEI Anti-SLAPP Mem. at 10.  CEI has a history of demonizing and 
attempting to discredit scientists with whom it disagrees, particularly those scientists who have asserted a link 
between human conduct and the environment.  For example, CEI hosts the website RachelWasWrong.org, whose 
sole purpose is to cast aspersions on the late Rachel Carson, Presidential Medal of Freedom recipient, marine 
biologist and conservationist who authored the groundbreaking book Silent Spring, which documented the 
deleterious effects of DDT on the environment.  See http://www.RachelWasWrong.org.  Historically funded by 
fossil-fuel interests such as the Koch Brothers Industries and ExxonMobil, CEI has a track record of disseminating 
misinformation in attempting to convince the public that global warming is uncertain.   For example, in 2006 CEI 
launched an advertising campaign promoting carbon dioxide and arguing that global warming is not a concern. 
Citing Science magazine, CEI stated that carbon dioxide "is essential to life” and that the world’s glaciers  were 
"growing, not melting."   Science’s editors complained of this use of their research stating that the advertisement 
"misrepresents the conclusions of the two cited Science papers."  See FactCheck.org, “Scientist to CEI: You Used 
My Research to ‘Confuse and Mislead,” (May 26, 2006), available at: http://www.factcheck.org/misleading-
ads/scientist_to_cei_you_used_my_research.html

59 Rand Simberg, “The Other Scandal in Unhappy Valley,” (July 23, 2012), available at: 
http://www.openmarket.org/2012/07/13/the-other-scandal-in-unhappy-valley/, attached hereto as Exhibit 1. The 
amended version is attached as Exhibit 1(a).
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many of the luminaries of the “climate science” community were shown to have 
been behaving in a most unscientific manner.  Among them were Michael Mann, 
Professor of Meteorology at Penn State, whom the emails revealed had been 
engaging in data manipulation to keep the blade on his famous hockey-stick 
graph, which had become an icon for those determined to reduce human carbon 
emissions by any means necessary.

**********

Mann has become the posterboy of the corrupt and disgraced climate science echo 
chamber.  No university whitewash investigation will change that simple reality.

**********

We saw what the university administration was willing to do to cover up heinous 
crimes, and even let them continue, rather than expose them.  Should we suppose, 
in light of what we now know, they would do any less to hide academic and 
scientific misconduct, with so much at stake?

Id.

After this publication was released, the editors of Openmarket.org removed the sentence 

stating that “Mann could be said to be the Jerry Sandusky of climate science . . .,” stating that the 

sentence was “inappropriate.” See Exhibit 1(a).  

On July 15, 2012, an article entitled “Football and Hockey” appeared on National Review 

Online.60  The article, authored by Defendant Mark Steyn, commented on and extensively quoted 

from Mr. Simberg’s piece on Openmarket.org.  Mr. Steyn and NRO reproduced the following 

quote:

I’m referring to another cover up and whitewash that occurred [at Penn State] two 
years ago, before we learned how rotten and corrupt the culture at the university 

                                               
60 The National Review touts itself as an iconic and venerable conservative opinion leader.  See NRO Mem. at 11.  
While that may have been true at one time, in recent years the publication has appeared to change course.  So much 
so that Christopher T. Buckley, the son of the magazine’s founder, publicly disavowed and resigned from the 
magazine after receiving a “tsunami” of “hate mail” in the wake of his endorsement of Barack Obama for President, 
including an attack from an editor at the magazine deeming his support of Mr. Obama as “cretinous.”  Buckley was 
disappointed that his act of voicing a “reasoned argument for the opposition should result in acrimony and 
disavowal” and that he had been effectively “fatwahed . . . by the conservative movement.” See Christopher T. 
Buckley, Buckley Bows Out of National Review, The Daily Beast (October 14, 2008), available at 
http://www.thedailybeast.com/articles/2008/10/14/sorry-dad-i-was-fired.html, Exhibit 29.
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was.  But now that we know how bad it was, perhaps it’s time that we revisit the 
Michael Mann affair, particularly given how much we’ve also learned about his 
and others’ hockey-stick deceptions since.  Mann could be said to be the Jerry 
Sandusky of climate science, except that instead of molesting children, he has 
molested and tortured data in the service of politicized science that could have 
dire economic consequences for the nation and planet.61

Perhaps realizing the outrageousness of Mr. Simberg’s comparison of Dr. Mann to a convicted 

child molester, Mr. Steyn conceded: “Not sure I’d have extended that metaphor all the way into 

the locker-room showers with quite the zeal Mr. Simberg does, but he has a point.” Id.  Mr. 

Steyn and NRO went on to state that “Michael Mann was the man behind the fraudulent climate-

change ‘hockey-stick’ graph, the very ringmaster of the tree-ring circus.” Id.

Mr. Steyn and NRO also reproduced verbatim the defamatory statements of Mr. Simberg 

and CEI, even after CEI’s acknowledgment that they were inappropriate, and continue to stand 

by them.  The full quote from Mr. Simberg and CEI remains visible on National Review Online.

After the publication of the above statements, Dr. Mann demanded retractions and 

apologies from both NRO and CEI.62  Dr. Mann advised NRO and CEI that their allegations of 

misconduct and data manipulation were false and were clearly made with the knowledge that 

they were false.  Dr. Mann further stated that it was well known that there have been numerous 

investigations into the issue of academic fraud in the wake of the disclosure of the CRU e-mails, 

and that every one of these investigations has concluded that there is no basis to these allegations 

and no evidence of any misconduct or data manipulation.  

                                               
61 Mark Steyn, “Football and Hockey,” (July 15, 2012), available at: 
http://www.nationalreview.com/corner/309442/football-and-hockey-mark-steyn#, attached hereto as Exhibit 2.

62 See Exhibit 17, Williams letter to Fowler, and Exhibit 18, Williams letter to Smith.
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On August 22, NRO published a response from its editor Rich Lowry63 on National 

Review Online entitled “Get Lost.”64 NRO refused to apologize for or retract “Football and 

Hockey,” but tellingly did not deny the falsity of the defamatory statements, nor their knowledge 

of their falsity.  Rather, Mr. Lowry’s defense was that:

[i]n common polemical usage, ‘fraudulent’ doesn’t mean honest-to-goodness 
criminal fraud.  It means intellectually bogus and wrong.  I consider Mann’s 
prospective lawsuit fraudulent.  Uh-oh.  I guess he now has another reason to sue 
us. Id. 

As noted above, whether criminal fraud or civil fraud, the accusations against Dr. Mann are both 

defamatory per se.  And semantics aside, the allegation that Dr. Mann’s research was 

“intellectually bogus” is yet another allegation of academic fraud.65  CEI then again republished 

Mr. Lowry’s comments by linking to and adopting Mr. Lowry’s response and noting that NRO 

“expertly summed up the matter in a response by the editor.”66  

Defendants did not stop there. Their words and actions since Dr. Mann’s demand for a 

retraction and the filing of this lawsuit evidence an undisguised glee at the prospect of further 

humiliating Dr. Mann and in battling him in the court of law. In an initial effort to use this 

controversy to drum up funds, Mr. Lowry told his readers that if Dr. Mann filed a lawsuit, he and 

NRO:

will be doing more than fighting a nuisance lawsuit; we will be embarking on a 
journalistic project of great interest to us and our readers . . . we may eventually 

                                               
63 Mr. Lowry is no stranger to offensive commentary, having been roundly criticized in 2002 for having entertained 
the idea of “nuking” Mecca in retaliation for a terrorist attack on the United States.  See 
http://old.nationalreview.com/thecorner/2002_03_03_corner-archive.shtml. 

64 See Get Lost: My response to Michael Mann, Exhibit 3.

65 See Dictionary.com, (listing “fraudulent” as a synonym for “bogus”), available at: 
http://dictionary.reference.com/browse/bogus?s=t..

66 See Christine Hall, Penn State Climate Scientist Michael Mann Demands Apology From CEI (August 24, 2012), 
available at http://cei.org/news-releases/penn-state-climate-scientist-michael-mann-demands-apology-cei, attached 
hereto as Exhibit 4.
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even want to hire a dedicated reporter to comb through the materials and regularly 
post stories on Mann.  My advice to poor Michael is to go away and bother 
someone else. If he doesn’t have the good sense to do that, we look forward to 
teaching him a thing or two about the law and about how free debate works in a 
free country.  He’s going to go to great trouble and expense to embark on a losing 
cause that will expose more of his methods and maneuverings to the world. In 
short, he risks making an ass of himself. But that hasn’t stopped him before.67

Mark Steyn, in cheering on his co-defendants’ call to arms, told his own readers that he would 

“bet Michael Mann had never heard of [him] when he blew his gasket, and [he would] wager his 

high-priced counsel never bothered doing two minutes of Googling. If they had, they'd have 

known that once they start this thing they'd better be prepared to go the distance.”68  Defendants’ 

continued derision of Dr. Mann reached its zenith when the NRO editors took out a full page 

advertisement in Penn State’s student newspaper mocking Dr. Mann for his statements regarding 

the 2007 Nobel Peace Prize awarded to the IPCC.69  Defendants’ taunts have only grown more 

intense in the wake of the filing of this lawsuit—threatening to “kick Professor Mann’s legal 

heinie,”70 and to “stick Dr. Mann’s hockey stick where the global warming don’t shine”71—

rather emphatically putting the lie to Defendants’ assertions that Dr. Mann’s lawsuit is a threat to 

their First Amendment rights.

                                               
67 Get Lost: My response to Michael Mann, Exhibit 3.

68 Exhibit 23, Steyn: “Stick it” 

69 See Exhibit 30.  Specifically, Defendants deride Dr. Mann for “falsely” claiming to be a Nobel Prize recipient.  
Dr. Mann contributed to the Intergovernmental Panel on Climate Change (“IPCC”).  The IPCC was subsequently 
awarded the Nobel Peace Prize for 2007.  After the receipt of that award the IPCC sent certificates to scientists who 
had contributing substantially to the report congratulating them for “contributing to the award of the Nobel Peace 
Prize for 2007 to the IPCC.” A number of those scientists, including Dr. Mann, understood from this commendation 
that it was appropriate to state that they either "shared" or were a "co-recipient" of the award.  

70 See Exhibit 20, CEI: About Michael Mann’s lawsuit; Exhibit 21, We Need Your Help; Exhibit 22, Fowler: “Mann 
Up.

71 Mark Steyn, “Nobel Laureate Steyn Takes on National Review, (December 11, 2012), available at: 
http://www.nationalreview.com/corner/335320/nobel-laureate-steyn-takes-national-review-mark-steyn#.
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III. ARGUMENT

A. Dr. Mann’s Lawsuit Should Not Be Dismissed Pursuant To The District Of 
Columbia’s Anti-SLAPP Statute

1. This Is Not The Type Of Lawsuit The Anti-SLAPP Statute Was Meant To 
Protect Against

In a transparent attempt to couch themselves as the defenders of the First Amendment, 

the NRO  Defendants boldly assert that this lawsuit improperly “seek[s] monetary damages for 

defendants’ public commentary” and “present[s] the very sort of ‘strategic lawsuit against public 

participation’ targeted for early dismissal.”  NRO Mem. at 15.  Defendants further argue that Dr. 

Mann, in filing this lawsuit, does not seek to redress a legally cognizable wrong, but rather 

simply to “squelch public criticism of his ideas.”  NRO Mem. at 1.  Casting themselves as the 

champions of free debate on matters of public concern, Defendants represent to this Court that 

they have brought their motion to combat the “evil” that SLAPP suits represent.  Defendants’ 

characterization of this lawsuit and its supposed similarity to a classic SLAPP suit could not be 

more off the mark.

Dr. Mann’s Complaint is specific, well-pled, and replete with actionable facts—all 

compiled before discovery has even begun. This case is therefore entirely distinguishable from 

the type of action the District of Columbia had in mind when it enacted the D.C. Anti-SLAPP 

Act. As the D.C. District Court has described them, “ “SLAPP suits are often brought for 

‘purely political purposes’ in order to obtain ‘an economic advantage over the defendant, not to 

vindicate a legally cognizable right of the plaintiff.’” Blumenthal, 2001 WL 587860, at *3.  

[O]ne of the common characteristics of a SLAPP suit is its lack of merit. But lack 
of merit is not of concern to the plaintiff because the plaintiff does not expect to 
succeed in the lawsuit, only to tie up the defendant’s resources for a sufficient 
length of time to accomplish plaintiff’s underlying objective. As long as the 
defendant is forced to devote its time, energy and financial resources to 
combating the lawsuit its ability to combat the plaintiff in the political arena is 
substantially diminished… Thus, while SLAPP suits “masquerade as ordinary 
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lawsuits” the conceptual features which reveal them as SLAPPs are that they are 
generally meritless suits brought by large private interests to deter common 
citizens from exercising their political or legal right or to punish them for doing 
so. Because winning is not a SLAPP plaintiff’s primary motivation, defendants’ 
traditional safeguards against meritless actions, (suits for malicious prosecution 
and abuse of process, requests for sanctions) are inadequate to counter SLAPPs.

Id. (alterations in original)(citation omitted)

The District of Columbia Council’s Committee Report regarding the Anti-SLAPP Act

supports this view of SLAPPs. In commenting on the reasoning underlying the adoption of the 

D.C. Anti-SLAPP Act, the Committee Report points to certain previous SLAPP suits in the 

District of Columbia.72 As its primary example, the Report focuses on “the efforts of two 

Capitol Hill advocates that opposed the efforts of a certain developer.” Committee Report at 3.

According to the Report, “[w]hen the developer was unable to obtain a building permit, the 

developer sued the activists and the community organization alleging they ‘conducted meetings, 

prepared petition drives, wrote letters and made calls and visits to government officials, 

organized protests, organized the preparation and distribution of … signs and gave statements 

and interviews to various media.” Id.  The Committee noted that “[s]uch activism … was met 

with years of litigation and, but for the ACLU’s assistance, would have resulted in outlandish 

legal costs to defend.” Id. The Committee concluded: “Though the actions of these participants 

should have been protected, they, and any others who wished to express opposition to the 

project, were met with intimidation.” Id. at 3-4.  

This view of SLAPP suits as described in the Committee Report is exactly in line with 

the justification offered by the court in Blumenthal—and completely different from the case Dr. 

Mann has brought. Much like this case, the Court in Blumenthal reasoned that the suit “[bore] 

                                               
72 See Council of the District of Columbia Committee on Public Safety and the Judiciary Committee Report, 
November 18, 2010, (“Committee Report”) at 3, attached hereto as Exhibit 31.
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little resemblance” to a SLAPP action and concluded that it could not “characterize the suit as 

meritless … or conclude at this stage that plaintiffs have not been injured in their reputations or 

that ‘winning is not [their] primary motivation’, so far as it appears, they have brought this suit to 

‘vindicate a legally cognizable right.’” Blumenthal, 2001 WL 587860, at *4 (second alteration in 

original). Unlike a traditional SLAPP suit, there is no economic bullying here, and Dr. Mann is 

certainly not a “large private interest[] [aiming] to deter common citizens from exercising their 

political or legal right[s].” Id. at *3. To the contrary, Dr. Mann is a lone individual who is 

meritoriously seeking legal recourse for damage to his reputation after Defendants published 

false and misleading statements of fact about him to a national audience. Nor do Defendants 

show any signs of having their First Amendment rights “muzzled,” as their persistent post-

litigation articles evidence.73  In fact, both NRO and CEI have used this lawsuit as an opportunity 

to line their coffers, ostensibly to cover legal costs.  As noted, NRO has issued pleas to its

readers asking them to “[p]lease help National Review in its fight to kick Professor Mann’s legal 

heinie,” noting that the publication will “do whatever [it has] to do to find . . . Professor Mann 

thoroughly defeated, as he so richly deserves to be,” and boasting of raising over $100,000 from 

900 readers in one week “to counter Michael Mann, the non-Nobel Peace Prize-winning Penn 

State warming warrior.”74

2. Relevant Legal Standards

In bringing a Special Motion to Dismiss under the D.C. Anti-SLAPP statute, the movant 

has the initial burden of making a “prima facie showing that the claim at issue arises from an act 

in furtherance of the right of advocacy on issues of public interest.”  D.C. Code § 16-5502(b).  
                                               
73 Attached as Exhibit 34 is a sampling of Defendants’ statements regarding Dr. Mann subsequent to his demands 
for a retraction and apology.

74 See Exhibit 20, CEI: About Michael Mann’s lawsuit (soliciting donationsbased upon the filing of this lawsuit); 
Exhibit 21, We Need Your Help; Exhibit 22, Fowler: “Mann Up.
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The statute further defines an “issue of public interest” to include an issue related to a “public 

figure”.  D.C. Code § 16-5501(3).  Dr. Mann does not dispute that the Anti-SLAPP statute

applies here, as the Complaint “arises from an act in furtherance of the right of advocacy on 

issues of public interest.”  Assuming Defendants have met their burden under the statute, the 

burden then shifts to Dr. Mann to establish that his “claim is likely to succeed on the merits.”  

See D.C. Code § 16-5502(b).  If Dr. Mann meets that burden – which he easily can –

Defendants’ motion “shall be denied.”  Id.  

D.C. Courts have yet to consider the standard by which to judge whether a plaintiff has 

shown its claims are “likely to succeed on the merits.”  A sound interpretation of the statute, 

adopted in California (and which served as the model for the D.C. statute) is that the showing at 

this stage is not the high burden that Defendants urge on this Court, but rather is akin to the 

summary judgment standard. After all, the Anti-SLAPP statute was passed to protect against 

discovery necessitated by lawsuits that were ultimately found to be meritless.  The purpose was 

to provide the court with an early look at the merits of the case, in order to spare the defendants 

the expense of discovery if the case was not well-founded.  The law simply changes the timing 

on which a motion for summary disposition can be heard—it does not change the substantive law 

in a defamation case.  As such, if it appears at this early stage that the case can survive a motion 

for summary judgment by raising a triable issue, the case may proceed.    

This view is squarely based on jurisprudence from the California courts, and as noted, the 

D.C. statute was modeled after the California statute.  See Farah v. Esquire Mag., Inc., 863 F. 

Supp. 2d 29, 36 (D.D.C. 2012) (“The D.C. Anti-SLAPP Act intentionally follows ‘the lead of 

other jurisdictions.’”) (citing Rep. of the D.C. Comm. on Public Safety and the Judiciary on Bill 

18-893 (Nov. 19, 2010) at 4). There is nothing in the D.C. legislative history suggesting a 
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standard different from the California standard, which simply incorporates the summary 

judgment standard.  Pursuant to California law, once a defendant has established that the anti-

SLAPP statute applies, in order to avoid dismissal the plaintiff must establish “that there is a 

probability that the plaintiff will prevail on the claim.”  Cal. CCP. § 425.16 (2013).  The sole 

difference between the California statute and the D.C. statute is that California uses the term 

“probability the plaintiff will succeed on the merits,” whereas D.C. uses the term “likely to 

succeed on the merits.”  This is a distinction without a difference.  The dictionary defines 

“probability” as “likelihood”.75  And it also defines “likelihood” as “probability.”  Accordingly, 

the standard is the same and this Court can easily look to California law in order to establish Dr. 

Mann’s burden.

Under California law, “[t]o demonstrate a probability of prevailing on the merits” the 

plaintiff must show that the “evidence is sufficient to support a judgment in the plaintiff’s favor

as a matter of law, as on a motion for summary judgment.”  Hall v. Time Warner, Inc., 153

Cal.App.4th 1337, 1346, 63 Cal. Rptr. 3d 798, 804-805 (2007) (internal citations and quotations 

omitted); see also, Taus v. Loftus., 40 Cal. 4th 683, 714, 54 Cal. Rptr. 3d 775, 799 (2007) (“past 

cases interpreting [the anti-SLAPP statute] establish that the Legislature did not intend that a 

court, in ruling on a motion to strike under this statute, would weigh conflicting evidence to 

determine whether it is more probable than not that plaintiff will prevail on the claim, but rather 

intended to establish a summary-judgment-like procedure available at an early stage of litigation 

that poses a potential chilling effect on speech-related activities”).  In fact, California courts, in 

describing California’s anti-SLAPP act’s probability standard have, deemed it a determination of 

                                               
75 See “likelihood” Merriam Webster.com 2013 (defining likelihood as “probability”).  (January 9, 2013), available 
at http://www.merriam-webster.com/dictionary/likelihood; “probability” Merriam Webster.com 2013 (listing 
“likelihood” as a synonym for probability).  (January 9, 2013), available at http://www.merriam-
webster.com/dictionary/probability.
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whether the plaintiff can establish a “likelihood of success on the merits”—words identical to the 

wording in the D.C. statute. Mann v. Quality Old Time Service., Inc., 120 Cal.App.4th 90, 105, 

15 Cal. Rptr. 3d 215, 222 (2004); see also Aber v. Comstock, Case No. A134701, 2012 WL 

6621695, at *11 (Cal.App. 1 Dist. Dec. 18, 2012) (noting that plaintiff had to “show a likelihood 

of success on his claims” in responding to a SLAPP motion); Chodos v. Cole, 210 Cal. App.4th 

692, 706, 148 Cal. Rptr. 3d 451, 461 (2012) (describing the second prong of California’s anti-

SLAPP statute as “likelihood of success on the merits”); Wong v. Jing, 189 Cal.App.4th 1354, 

1368, 117 Cal. Rptr. 3d 747, 760 (2010) (describing plaintiff’s burden under California’s anti-

SLAPP statute as a requirement “[t]o show a likelihood of success”).  

Nonetheless, Defendants argue that Dr. Mann’s burden is “heavier” than other anti-

SLAPP jurisdictions.  See NRO Mem. at 20; CEI Anti-SLAPP Mem. at 34-35.  In support of 

their argument and in a pointed effort to avoid the summary judgment standard that has been 

established in other anti-SLAPP jurisdictions, Defendants point to one dictionary definition of

the term “likely” for the proposition that this term connotes a higher burden than “probability.”  

See, e.g. NRO Mem. at 20. This standard finds no support in the law, and is clearly at odds with 

the law set forth in other jurisdictions which have enacted Anti-SLAPP statutes.  This overly 

stringent standard—on a motion to dismiss, would unduly restrict any plaintiff’s right to assert a 

defamation case involving a matter of public interest. 

3. Dr. Mann Is Likely To Prevail On The Merits Of His Defamation Claims

To succeed on his defamation claims, Dr. Mann must demonstrate that:  (1) Defendants 

made false and defamatory statements about Dr. Mann; (2) Defendants published those 

statements without privilege to at least one third party; (3) Defendants’ possess the requisite fault 

in publishing those statements; and (4) either the statements were actionable as a matter of law
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(i.e., were defamatory per se, which is the case here), or that their publication caused Dr. Mann 

special damages.  See Williams v. District of Columbia, 9 A.3d 484, 91 (D.C. 2010); Beeton v. 

District of Columbia, 779 A.2d 918, 923 (D.C. 2001).  There is no dispute that a statement that 

tends to injure the plaintiff in his profession by indicating that he lacks knowledge, skill, honesty, 

character, and integrity constitutes defamation per se, and is actionable as a matter of law.  See 

Ingber v. Ross, 479 A.2d 1256, 1268 (D.C. 1984) (“Defendants’ statements were slander per se

because they imputed to Plaintiff “a lack of knowledge and skill in dentistry and a lack of 

honesty, character and integrity which tended to injure [plaintiff’s] reputation in the community 

and were calculated to cause harm to [plaintiff’s] reputation”) (citations omitted).  Defendants do 

not even contest the fact that their statements are defamatory per se.  

Assuming that Dr. Mann is a public figure, then to prevail on his defamation claim, he 

must also establish that Defendants made the defamatory statements with actual malice – i.e.

with knowledge that they were false or with reckless disregard as to their truth.  See Thomas, 681 

F.Supp. at 65 (citing New York Times v. Sullivan, 376 U.S. at 280).  Actual malice is established 

if it is shown that “the defendant in fact entertained serious doubts” as to the truth of the 

publication or acted “with a high degree of awareness of . . . . its probable falsity.”  See Oao Alfa 

Bank v. Center for Public Integrity, 387 F.Supp.2d 20 (D.D.C. 2005) (citing St. Amant v. 

Thompson, 390 U.S. 727, 731)).

In making an early assessment of Dr. Mann’s likelihood of prevailing on the merits, there 

is only one possible conclusion that this Court can reach:  Dr. Mann will prevail, as the 
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statements at issue are false and defamatory per se and Defendants made those statements with 

knowledge of their falsity or reckless disregard for their truth74.

Dr. Mann has brought suit for defamation per se based on the following four individual 

statements:

 Defendant Simberg’s statement, published by CEI on Openmarket.org, that Dr. Mann 
had engaged in “data manipulation,” “academic and scientific misconduct,” and was 
“the posterboy of the corrupt and disgraced climate science echo chamber.”  Compl. ¶
48.

 Defendant Steyn’s statement, published by NRO on National Review Online, that Dr. 
Mann “was the man behind the fraudulent climate-change ‘hockey-stick’ graph, the 
very ringmaster of the tree-ring circus.”  Compl. ¶ 60.

 Mr. Lowry’s statement, published by NRO on National Review Online, calling Dr. 
Mann’s research “intellectually bogus.”  Compl. ¶ 72.

 Defendant CEI’s press release, adopting and republishing the above statement by Mr. 
Lowry calling Dr. Mann’s research “intellectually bogus.”

Each of these allegations accuses Dr. Mann of fraud and dishonesty and each is false.  

Again, Defendants make no claim that the statements at issue are not false.  Nor could they.  

Rather, they hang their hats on the arguments that “much of the speech identified in the 

Complaint . . . is plainly hyperbolic opinion commentary” and that Dr. Mann has failed to plead 

actual malice with sufficient specificity.  

a. Defendants’ Statements About Dr. Mann Are Not Constitutionally 
Protected Opinion

As a threshold matter, the Supreme Court has eschewed any “artificial dichotomy between 

‘opinion’ and fact.” Milkovich, 497 U.S. at 19. Thus, “the Supreme Court’s decision in Milkovich

                                               
74 Dr. Mann believes that Defendants will concede that their statements were false (especially in light of the fact that 
they have not argued to the contrary in their briefs).  And, as set forth in his brief in opposition to CEI Defendants’ 
motions to dismiss, CEI Defendants will be collaterally estopped from asserting that their statements are true based 
upon their participation in the EPA proceedings and the subsequent appeal to the District of Columbia Circuit.
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made clear that the First Amendment gives no protection to an assertion sufficiently factual to be 

susceptible of being proved true or false.” Jankovic v. International Crisis Group, 593 F.3d 22, 27 

(D.C. Cir. 2010) (citations omitted); see also Gertz v. Robert Welch, Inc., 418 U.S. 323, 340 (1974) 

(“[T]here is no constitutional value in false statements of fact.”). As the D.C. Circuit further 

explained in Jankovic, “there is no wholesale exemption from liability in defamation for statements 

of ‘opinion.’  Instead, statements of opinion can be actionable if they imply a provably false fact, or 

rely upon stated facts that are provably false.” Moldea v. New York Times Co., 22 F.3d 310, 313

(D.C. 1994) (“Moldea II”). The key inquiry is whether a statement is capable of verification. 

Weyrich v. The New Republic, Inc., 235 F.3d 617, 624 (D.C. Cir. 2001). “In other words, even 

with a per se opinion, the question is whether the person has made an assertion that can reasonably 

be understood as implying provable facts.” White v. Fraternal Order of Police, 909 F.2d 512, 522

(D.C. Cir. 1990).  Accordingly, Defendants cannot defeat Dr. Mann’s claims with their asserted 

opinion defense, absent a showing that “it is clear [they] are expressing a subjective view, an 

interpretation, a theory, conjecture, surmise, or hyperbole, rather than claiming to being in 

possession of objectively verifiable facts.”  Washington v. Smith, 893 F. Supp. 60, 62 (D.D.C. 

1995), aff’d, 80 F.3d 555 (D.C. Cir. 1996) (citations omitted); see also, Partington v. Bugliosi, 

56 F.3d 1147, 1155 (9th Cir. 1995) (All authors, even those of generally subjective pieces like 

book reviews, “must attempt to avoid creating the impression that they are asserting objective 

facts rather than merely stating subjective opinions”). Here, the statements at issue contain 

verifiably false statements of fact.  

(1) Defendants Statements Are Verifiable

The statement that Dr. Mann "has molested and tortured data in the service of politicized 

science that could have dire economic consequences for the nation and the planet" is plainly 

factual and verifiable. Similarly, the statement that Dr. Mann “had been engaging in data 
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manipulation” can be proven false.  Thus, objective evidence could be assessed to determine 

whether Dr. Mann deliberately altered his data in order to fit his political agenda, by among other 

things, ignoring data that does not lead to a preordained result and/or manufacturing data out of 

whole cloth.  

Equally verifiable is the statement that Dr. Mann has become the posterboy of the corrupt 

and disgraced climate science.  The statement explicitly accuses Dr. Mann of corruption.  “[T]o 

falsely state that [plaintiff] is incompetent and corrupt . . . is to hold him up to disgrace and 

contempt . . . [and is] defamatory.”  Rinaldi v. Holt, Rinehart & Winston, Inc., 42 N.Y.2d 369, 

379, 366 N.E.2d 1299, 1305 (N.Y. 1977) (finding that defendants’ statements that a judge was 

“corrupt” would lead the “ordinary and average reader” to “understand the use of these words . . . 

as meaning that plaintiff had committed illegal and unethical actions” and that such statements 

are not constitutionally protected as opinion).  

Similarly verifiable are the allegations that Dr. Mann engaged in academic and scientific 

misconduct and fraud and that his research is intellectually bogus.76 Fraud has five essential 

elements: “(1) a false representation (2) in reference to material fact, (3) made with knowledge of 

its falsity, (4) with the intent to deceive, and (5) action is taken in reliance upon the 

representation.”  Bennett v. Kiggins, 377 A.2d 57, 59 (D.C. 1977).  Whether Dr. Mann engaged 

in fraud is verifiable, and is a matter that this Court and others routinely address and regarding 

which factual findings are made every day.  Defendants know this.  They know that six separate 

entities have considered and made objective findings as to whether Dr. Mann and his colleagues 

                                               
76 Defendants’ semantic parsing aside, bogus is a synonym for fraud and therefore this allegation is verifiable in 
much the same way as the explicit fraud allegations.  See Dictionary.com, (listing “fraudulent” as a synonym for 
“bogus”), available at: http://dictionary.reference.com/browse/bogus?s=t.
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engaged in misconduct or fraud.  In and of itself, this conduct shows that Defendants know that 

their fraud allegations are objectively verifiable (and false).

Defendants’ accusations of fraud in this case are strikingly similar to the accusations 

deemed factual (and therefore not constitutionally protected) by the Supreme Court in Milkovich.  

In that case, the defendant accused the plaintiff of lying during a hearing before the Ohio High 

School Athletic Association. Milkovich, 110 S. Ct. at 2697. The Court noted that “[t]he 

dispositive question” was “whether a reasonable fact finder could conclude that the statements in 

[defendant’s] column imply an assertion that [plaintiff] perjured himself in a judicial 

proceeding.”  Id. at 2707.77  The Court concluded “a determination whether [plaintiff] lied in this 

instance can be made on a core of objective evidence.”  Id.  Likewise, a determination of whether 

Dr. Mann committed fraud in relation to his development of the hockey-stick graph can be made 

on a core of objective evidence.  This Court, like any other fact finder litigating a case involving 

criminal or civil fraud, can hear and consider evidence as to whether Dr. Mann made any 

knowing and material misrepresentations in his research with the intent to deceive.  

As to the allegations of “misconduct,” Defendants cannot argue their way around this 

statement by claiming that it merely expresses an opinion about Penn State and not Dr. Mann.  

While the statement may include a criticism of Penn State, it clearly states that Dr. Mann, and 

not Penn State, is guilty of academic and scientific misconduct.  There can be no question that 

objective evidence could be assessed to show whether Dr. Mann engaged in academic and 

scientific misconduct.  In fact, this is the very same factual inquiry that the EPA, the NSF, the 

                                               
77 Perjury, like fraud, has readily identifiable elements: (1) an oath; (2) before a competent person or tribunal; (3) a 
false statement; (4) of material fact; and (5) knowledge of falsity.  See In re White, 11 A.3d 1226, 1273 (2011)
(citations omitted).   
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Commerce Department, the United Kingdom government, and Penn State engaged in when those 

entities independently investigated whether Dr. Mann had engaged in “research misconduct.”78  

Specifically, Penn State, after receiving numerous communications “accusing [Dr. Mann] 

of having engaged in acts . . . that included manipulating data, destroying records and colluding 

to hamper the progress of scientific discourse around the issue of anthropogenic global 

warming”, reviewed “all available evidence”79 and “determined that there was no substance to 

the allegations against [Dr. Mann].”80 Similarly, the National Science Foundation noted that 

“[t]o recommend a finding of research misconduct, the preponderance of the evidence must show 

that with culpable intent [Dr. Mann] committed an act that meets the definition of research 

misconduct” and concluded that “no direct evidence has been presented that indicates [Dr. 

Mann] fabricated the raw data he used for his research or falsified his result.”81 These 

investigations clearly belie Defendants’ specious argument that their accusations are not 

“capable of being proved false.”  NRO Mem. at 22.  

(2) The Context Of Defendants’ Statements Does Not Render 
Them Non-Actionable Opinion

Perhaps realizing the verifiability of their statements, Defendants focus predominantly on 

the “context” of their statements. NRO Mem. at 25-27.  While it is true that Milkovich did not 

abandon the principle of looking to the context in which the speech appears, Moldea II, 22 F.3d 

at 314, “an article’s political ‘context’ does not indiscriminately immunize every statement 

contained therein.”  Weyrich, 235 F.3d at 626.  Further, Milkovich specifically eschewed the 

                                               
78 See Exhibits 5 through 13.

79 Penn State’s review included interviewing seven witnesses, including Dr. Mann, and reviewing scores of 
documents and e-mails.  See Exhibit 10 at 6-7.

80 Id. at 1, 19.

81 Exhibit 13, NSF Closeout Memorandum at 3
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multifactor tests that several lower courts had utilized to categorize speech (and that Defendants 

rely upon in their briefs).  Snyder v. Phelps, 580 F.3d 206, 218-219 (4th Cir. 2009).82  As for 

those cases in which context has been a determinative factor for courts in the wake of Milkovich, 

they are limited to arenas where non-verifiable opinions are the norm—such as book reviews.  

See, e.g. Moldea II, 22 F.3d at 315.  For example, in Phantom Touring, Inc, after noting that “the 

connotation of deliberate deception is sufficiently factual to be proved true or false,” the court 

held that the context of the statement—a theater review—“rendered the language not reasonably 

interpreted as stating ‘actual facts.’”  Phantom Touring Inc.. v. Affiliated Publications, 953 F.2d 

724, 729 (1st Cir. 1992).

Here, the context of Defendants’ statements (to the extent they are relevant), is a far cry 

from the necessarily subjective theater of artistic commentary and review.  Defendants’ 

statements were published on websites that, to be sure, often offer opinion commentary.  But the 

fact that the statements appeared in a publication that often expresses opinions is hardly a 

liability shield.  See Moldea II, 22 F.3d at 314 (noting that [a]lthough the statements at issue in 

Milkovich appeared in an ‘opinion column’ in a newspaper sports section, the Court found no 

relevance in this fact . . . apparently because an accusation of perjury is not the sort of discourse 

that even arguably is the usual province of such columns”). The D. C. Circuit’s decision in

Weyrich is instructive in this regard.  In Weyrich, the defamatory statements appeared in The 

New Republic.  The New Republic, much like The National Review, is a well-known source of 

                                               
82 The court in Snyder considered whether the following signs displayed at the funeral for a Marine killed in Iraq and 
held that the following statements were not verifiable, and were thus constitutionally protected opinion:  “America is 
Doomed," "God Hates the USA/Thank God for 9/11," "Pope in Hell," "Fag Troops," "Semper Fi Fags," "Thank God 
for Dead Soldiers," "Don't Pray for the USA," "Thank God for IEDs," "Priests Rape Boys," and "God Hates Fags”.  
Snyder at 39-40.  Because the statements were “purely subjective opinion”, the court concluded that “a reasonable 
reader” would not interpret the signs as including verifiable facts about plaintiff or his son.  Id. at 40-41.  In contrast 
to the statements in Snyder, there can be no question that Defendants’ fraud accusations are verifiable and could 
be—and were—interpreted by reasonable readers as such.
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political commentary, and describes itself as a “Weekly Journal of Opinion.” Weyrich, 235 F.3d 

at 625. Although most of the article at issue in Weyrich contained hyperbolic commentary, the 

D.C. Circuit still found actionable factual assertions in the article, including that the subject of 

the article had “snapped,” was becoming “more and more isolated,” had surrounded himself with 

a “coterie of sycophants,” was “apoplectic,” and had “psychological problems.” Id. While these 

statements may have appeared in an opinion piece, because they were objectively verifiable, as 

are the statements at issue here, they did not constitute protected speech.  

(3) The “Supportable Interpretation” And “Fair Comment” 
Privileges Do Not Apply

Finally, the suggestion that Defendants’ statements are protected because they offer “fair 

comment” is absurd.  NRO Mem. at 31-33.  Defendants posit that because their statements are 

opinion based upon truthful facts disclosed to the reader, those statements qualify as “fair 

comment” on a matter of public concern.  These arguments, like all of Defendants’ opinion 

arguments, must fail. 

First, not a single one of the purportedly disclosed facts supports Defendants’ allegations 

of fraud or misconduct.  See NRO Exhibits 2, 5-7, 11-20.  In fact, many of the supposedly 

disclosed facts are: (1) authored by Defendant Simberg (NRO Exhibits 11); (2) related solely to 

Penn State’s investigation of Mr. Sandusky (NRO Exhibit 9); (3) provide mere biographical 

information regarding Dr. Mann (NRO Exhibit 2); and/or (4) pre-date the NSF’s exoneration of 

Dr. Mann.  Not a one sets forth a scintilla of evidence that would support the opinion that Dr. 

Mann is guilty of research misconduct or fraud. Thus, Defendants’ assertion that the they 

“supplied relevant facts in exhaustive detail, allowing readers to evaluate the authors’ opinions 

and reach their own conclusions” is simply without merit. NRO Mem. at 32  Moreover, as with 
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this Court, Defendants do not tell their readers about the EPA’s investigation and Defendants’ 

commentary on those investigations that they do disclose deliberately misleads their readers.  

Accordingly, Defendants’ readers certainly are not permitted “to draw their own conclusions.”  

Id.

Second, Defendants fail to appreciate that fair comment applies only to opinions, not 

misstatements of fact.  See Fisher v. Wash. Post Co., 212 A.2d 335, 337 (D.C. 1965). For the 

reasons stated above, Defendants’ statements are verifiable facts, not opinions.  But even if 

Defendants’ statements were opinions, the law “protects only opinions based on true facts, 

accurately disclosed.”  Jankovic, 593 F.3d at 28.  As the Supreme Court has made clear, “[e]ven

if the speaker states the facts upon which he bases his opinion, if those facts are incorrect or 

incomplete, or if his assessment of them is erroneous, the statement may still imply a false 

assertion of fact.”  Milkovich, 497 U.S. at 19.  The fair comment privilege does not protect 

statements that are false, or that are based on misstatements of fact.  See Fisher, 212 A.2d at 337 

(the fair comment privilege “goes only to opinions expressed by the writer and does not extend 

to misstatements of fact”); see also Phillips v. Evening Star Newspaper Co., 424 A.2d 78, 88 

(D.C. 1980) (“[The fair comment] privilege, however, has been restricted to extend protection 

only to opinion, not misstatements of fact.”); Jankovic, 593 F.3d at 29 (“a conclusion based on a 

misstatement of fact is not protected by the [fair comment] privilege”).  Fair comments are not 

actionable in defamation "because the reader understands that such supported opinions represent 

the writer's interpretation of the facts presented, and because the reader is free to draw his or her 

own conclusions based upon those facts . . . ." Moldea v. New York Times Co. (“Moldea I”), 15 

F.3d 1137, 1144 (D.C. Cir. 1994).  Here, Defendants’ statements do not offer an opinion 
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regarding Dr. Mann, they assert as a factual matter that Dr. Mann is guilty of academic 

misconduct and fraud.  

(4) Defendants’ Assertion That Their Statements Merely Raise 
Questions Does Not Shield Defendants From Liability

Defendants also claim that their statements are not actionable because they merely “raise 

questions about Penn State’s handling of investigations regarding its ‘star’ employees.” NRO

Mem. at 24.  But the D.C. Circuit rejected this argument long ago: “Where readers would 

understand a defamatory meaning, liability cannot be avoided merely because the publication is 

cast in the form of an opinion, belief, insinuation, or even question.” Afro-American Publishing 

Co. v. Jaffe, 366 F.2d 649, 655 (D.C. Cir. 1965).  In Defendants’ telling, the crux of Defendant 

Steyn’s post was really directed at Penn State’s investigation of Dr. Mann, and not Dr. Mann 

himself.  While Mr. Steyn’s post may include a question mark, there is nothing rhetorical about 

its accusations regarding Dr. Mann.  Although it is arguable whether Defendants were even

raising questions about Penn State’s investigation – a difficult argument to make considering that 

investigation is characterized as a “cover up and white wash” – it is clear that Defendants are not 

raising questions about Dr. Mann, but rather bluntly accusing him of misconduct and fraud.  

Defendants do not question whether Dr. Mann engaged in “data manipulation,” they 

directly posit that the CRU e-mails “revealed [he] had been engaging in data manipulation.”  Nor 

do they question whether Dr. Mann had engaged in “academic and scientific misconduct.” 

Rather they base their entire call for a “fresh, truly independent investigation” of Dr. Mann upon 

the premise that Penn State “covered up and whitewashed” its prior investigation in order to 

“hide academic and scientific misconduct” on the part of Dr. Mann.
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b. Defendants’ Statements Do Not Qualify As “Rhetorical 
Hyperbole”

Nor can the NRO Defendants skirt liability by arguing that their statements are nothing 

more than rhetorical hyperbole.  In defamation law, the phrase “rhetorical hyperbole” 

encompasses a variety of communications, including epithets, insults, and name-calling, which 

are protected against civil liability.  Robert D. Sack, Sack on Defamation: Libel, Slander, and 

Related Problems § 2.4.7 (4th ed. 2012). The statements at issue here are not mere name-calling, 

they are accusations of fraudulent conduct and dishonesty.  

As a preliminary matter, in an effort to shoehorn their statements into the definition of 

rhetorical hyperbole, the NRO Defendants assert that their statements are hyperbolic because “no 

reasonable person could conclude that Steyn (or Simberg, for that matter) labeled Mann a 

convicted child molester.” NRO Mem. at 28; CEI Anti-SLAPP Mem. at 55.  Unfortunately, 

Defendants fail to acknowledge that Dr. Mann is not bringing a defamation claim on the basis of 

the Sandusky comparison—that is a different claim, an intentional infliction of emotional 

distress.  Rather, Dr. Mann’s defamation claims are based upon defendants’ allegations of  

“fraud,” “academic and scientific misconduct,” “data manipulation,” “molesting and torturing 

data,” and “corruption and disgrace.”  Accordingly, whether a reasonable reader would have 

taken the Sandusky comparison as literal or metaphorical is beside the point.  

More important, Defendants’ assertion that the explicit allegation of fraud and 

misconduct “is similarly rhetorical hyperbole” does not withstand scrutiny.  84Defendants’ lies 

                                               
84 Nor can NRO Defendants escape liability by arguing that their statements are merely an assault on Dr. Mann’s 
“body of work”, not his “character.”  See, e.g., NRO Mem. at 29.   Defendants do not merely disagree with Dr. 
Mann's work, but rather they accuse it of being fraudulent, which explicitly incorporates an allegation that Dr. Mann 
engaged in fraud.  Accordingly, calling Dr. Mann’s work fraudulent is the same as calling Dr. Mann a fraud.   Nor is 
there, as Defendants suggest, any whole-sale protection for accusations made regarding an academic or scientist's 
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are written as statements of fact, not statements of opinion, and they were meant to be, and were, 

taken literally.83  Nonetheless, Defendants argue that “Steyn’s column cannot reasonably 

construed to accuse [Dr. Mann] of academic fraud or a criminal act.” NRO Mem. at 28; CEI 

Anti-SLAPP Mem. at 56.  But Defendants’ offer no support for their assertions about what their 

readers might think, and any assertion in that regard is sharply contradicted by the evidence 

discovered to date.  Commentators on OpenMarket.org (the CEI blog on which Mr. Simberg 

originally published his defamatory statements) immediately responded to Defendants’ 

allegations.  More recently, last month, NRO wrote an article to its readers pleading for 

donations to fund its defense.  A sampling of CEI’s and NRO’ readers’ responses is set forth 

below, and all are included in Exhibit 35.  These responses make clear that Defendants’ readers

did not have any trouble understanding the fact that they had specifically accused Dr. Mann of 

research fraud:  

From CEI’s readers:

 This is one of the most disgusting and amoral attempts to smear an honest and 
courageous scientist’s reputation that I have ever seen.  Dr. Mann has been 
cleared of any sort of wrongdoing whatsoever by 6 different investigations 
and his detractors have been shown to be complete liars.

                                                                                                                                                      
work.  The Seventh Circuit in Dilworth v. Dudley, a case cited by Defendants in support of their argument, makes
this clear.  Dilworth v. Dudley, 75 F.3d 307, 310 (7th Cir. 1995) (“We do not suggest that scholars can never 
maintain a suit for defamation…If a professor is falsely accused of plagiarism or sexual harassment or selling high 
grades or other serious misconduct, rather than of having unsound ideas, he has the same right to damages as any 
other victim of defamation); see also, Chandok v. Klessig, 648 F.Supp. 2d 449, 457 (N.D.N.Y. 2009) (rejecting 
defendant’s argument that statements were not concerning plaintiff but rather were concerning “results” or “data” 
obtained through plaintiff’s research and finding statements capable of defamatory meaning); Community for 
Creative Non-Violence v. Pierce, 814 F.2d 663, 671 (D.C. Cir. 1987) (statements regarding advocacy group’s 
publication of data regarding homelessness could be understood as allegations of intentional fabrication and fraud 
and therefore defamatory).  

83 The cases cited by Defendants in support of their rhetorical hyperbole argument are inapposite.  For example, in 
Greenbelt Coop. Publishing Assoc. v. Bresler, 613 F.3d 995 (10th Cir. 2010), the Supreme Court found a 
newspapers’ statements calling plaintiff’s proposal “blackmail” hyperbolic where the record was devoid of evidence 
that anyone believed plaintiff had been charged with a crime, and where plaintiff’s proposal was accurately and fully 
described in each article, along with the accurate statement that some people had referred to the proposal as 
blackmail at a town meeting); see also, Jenkins v. Snyder, 2001 WL 755818, at *5 (E.D. Va. Feb. 2, 2001) (finding 
statement that groundskeepers were “trying to kill the players with their crappy field” hyperbolic).
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 Falsely screaming “fraud” about one study done over a dozen years ago and 
ignoring the 11 other studies that confirm it reveals the accuser has no 
interests [sic] in the truth.

 Admit that Michael Mann isn’t guilty of any kind of fraud . . . [i]f you can’t 
do that much, or if you’re going to tell me that virtually all scientists are in on 
a global conspiracy to conceal the truth, without any evidence of such 
conspiracy, then you don’t deserve any kind of respect.

From NRO’s readers:

 NR flatly stated that Mann had written a fraudulent paper.  That is slander and 
for a scientist is pretty much the worst thing someone can be accused of. . . . 
not one scientific organization has supported the idea that Mann’s paper or 
graph were fraudulent . . . There have been numerous investigations of Mann 
and the Climategate emails, and not one of them has concluded that Mann did 
anything that was in any way fraudulent.  

 [E]ven if NRO is an opinion magazine, it is not permitted to make false 
statements and present them as facts especially when they damage another 
person’s reputation.  NRO didn’t imply that “Mann was a fraud in their 
opinion.”  They presented that particular statement as a fact (“Mann who was 
behind the fraudulent paper…”). 

 NR clearly [sic] says he published something that was fraudulent.  Mann (and 
almost every other scientist who knows anything about this issue) do not think 
it was fraudulent.  It is up to a court to decide whether accusing someone, a 
scientists, in particular, of fraud, when there is no supporting evidence of 
fraud, is libel or not.

 NRO published “Michael Mann was the man behind the fraudulent climate-
change hockey stick graph”.  They did this despite knowing fully well that 
numerous investigations had found no fraud.  The weak defense that NRO is 
now offering is that when they said “fraudulent”, they didn’t really mean it 
and were using “rhetorical hyperbole”.

Similarly, outside observers of Defendants’ accusations had no trouble understanding the 

accusatory nature of their allegations.  Immediately after Defendants’ initial salvo against Dr. 

Mann last summer, commentators from a number of highly regarded publications and 

organizations wrote that they were “aghast” at Defendants’ allegations regarding Dr. Mann—

describing them as “deplorable, if not unlawful,” “slimy,” “disgusting,” and “defamatory."  For 
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example, the Columbia Journalism Review, perhaps the most highly regarded media authority, 

stated that Mr. Steyn’s and NRO’s accusations of “academic fraud” “dredg[ed] up a discredited 

charge” and ignored “almost half a dozen investigations [that had] affirmed the integrity of 

Mann’s research.”84  The Columbia Journalism Review further commented that Dr. Mann has 

endured “witch hunts and death threats in order to defend his work” and that “the low to which 

Simberg and Steyn stooped is certainly deplorable, if not unlawful.”  Id.  Similarly, a blog hosted 

by the scientific publication Discover Magazine described the attacks as “slimy,” “disgusting,” 

and “defamatory."85  Further, the Union of Concerned Scientists, through its program manager, 

Michael Halpern, stated that it was “aghast” at these attacks, describing them as “disgusting,” 

“offensive,” and a “defamation of character.”86

c. Defendants Acted With Actual Malice

In addition to their assertion of the opinion defense, the NRO Defendants also argue that 

Dr. Mann is unlikely to demonstrate facts that the challenged statements were made with “actual 

malice.”  NRO Mem. at 33.  (Because the NRO Defendants advance a nearly identical argument 

in support of their motion to dismiss pursuant to Rule 12(b)(6), Dr. Mann addresses the actual 

malice issue both here and in Section III.B, infra.)  A party acts with actual malice when it 

deliberately ignores evidence that calls into question its published statements or when it 

encounters persuasive evidence that contradicts the published statement.  Harte-Hanks 

Communications, 491 U.S. at 685.  As set forth above, compelling (and admissible) evidence is 

already before this Court unequivocally demonstrating that Defendants knew that no fraud 

                                               
8684 See Exhibit 14, Brainard article.

85 See Exhibit 15, Discover article.

86 See Exhibit 16, Ecowatch article.
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existed, or at the very least deliberately ignored evidence that their accusations of fraud, 

misconduct, or data manipulation were false:

 The University of East Anglia assessed the integrity of the research published 
by the CRU and found "no evidence of any deliberate scientific malpractice in 
any of the work of the Climatic Research Unit".  Three months later, the 
University of East Anglia examined whether manipulation or suppression of 
data occurred and concluded that "the scientists’ rigor and honesty are not in 
doubt". 

 The United Kingdom’s House of Commons Science and Technology 
Committee found that with respect to accusations of dishonesty “there is no 
case to answer.”  

 The United Kingdom’s Secretary of State for Energy and Climate Change 
agreed, stating that “the rigour and honesty of the scientists are not in doubt.”

 Penn State found “no credible evidence that Dr. Mann had or has ever 
engaged in, or participated in, directly or indirectly, any actions with an intent 
to suppress of falsify data” and that there was “no substance” to the 
allegations against Dr. Mann.

 The EPA, in response to petitions filed by Defendants CEI, among others, 
concluded that there was no evidence of data manipulation or fraud.  This 
finding was later upheld by the D.C. Circuit.    

 The Inspector General of the Department of Commerce conducted an 
independent review of the emails stolen from CRU and found "no evidence” 
of inappropriate manipulation of data.

 The NSF found no evidence that Dr. Mann had engaged in data manipulation, 
research misconduct, or fraud.  

Defendants' assertions aside, the above inquiries did not "[give] rise to legitimate 

questions of possible misconduct."  NRO Mem. at 35.  And Defendants' efforts to 

mischaracterize the findings of those inquiries by suggesting that any of the above organizations 

had found Dr. Mann's work misleading, see NRO Mem. at 35-36, does not change that.  The 

inquiries were widely publicized, therefore the NRO Defendants—a prolific blogger (Steyn) and 

a news organization (NRO), cannot legitimately claim ignorance of their findings.    Aware of 
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the inquiries, there is no way that Defendants could conclude that Dr. Mann was guilty of fraud, 

misconduct, or data manipulation.89  And to the extent there is any doubt regarding Defendants' 

knowledge, this Court can grant targeted discovery on the question of actual malice.  D.C. Code 

§ 16-5502(c)(2); see also, Christian Research Institute, 148 Cal.App.4th at 93 (“If evidence from 

which actual malice may be proven is not readily available, the nonmoving party may, on 

noticed motion and for good cause, request discovery”).  

4. Dr. Mann Is Likely To Succeed On The Merits Of His Intentional 
Infliction Of Emotional Distress Claim

“‘To succeed on the claim of intentional infliction of emotional distress, a plaintiff must 

show (1) extreme and outrageous conduct on the part of the defendant which (2) intentionally or

recklessly (3) causes the plaintiff severe emotional distress.’” Minch v. District of Columbia, 952 

A.2d 929, 940 (D.C. 2008) (quoting District of Columbia v. Thompson, 570 A.2d 277, 289-90 

(D.C. 1990)).  

To meet the first element, a plaintiff must show that the alleged conduct is “so extreme in 

degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and 

utterly intolerable in a civilized community.” Kotsch v. District of Columbia, 924 A.2d 1040, 

1045-46 (D.C. 2007) (quoting Restatement (Second) of Torts § 46, cmt. D (1965)).  Defendants’ 

false statement that Dr. Mann was the “Jerry Sandusky of climate science” is unquestionably 

extreme and outrageous—and the public response to the comparison and the fact that the CEI 

Defendants promptly retracted those statements provide compelling evidence of the 

outrageousness of the comparison. And certainly, the comparison of Dr. Mann to a convicted 

                                               
89 Nor can Defendants point to “fierce international debate” regarding the Hockey Stick Graph to shield themselves 
from liability.  NRO Mem. at 34.  The fact that other individuals may disagree with Dr. Mann’s research is a far cry 
from accusing Dr. Mann of fraud.  Moreover, whether individuals not related to this lawsuit believe Dr. Mann is a 
fraud, or not, has no bearing on whether Defendants here acted with actual malice.
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child molester is far more offensive than the conduct at issue in many other emotional distress 

cases.  See, e.g. Muratore v. M/S Scotia Prince, 845 F.2d 347, 349-50, 352-53 (1st Cir. 1988) 

(court found extreme and outrageous conduct where photographer repeatedly took plaintiff's 

picture over her objection, doctored her photos with a gorilla face and displayed them to other 

passengers and made offensive comments to plaintiff); Moore v. Green, 431 F.2d 584, 591 (9th 

Cir. 1970) (question of whether five letters sent by attorney to former client containing “barrage 

of offensive and insulting remarks” were outrageous was “properly for the jury”); Kolegas v. 

Heftel Broadcasting Corp., 607 N.E.2d 201, 212 (Ill. 1992) (radio host’s statements that 

plaintiff’s family was hideous and deformed were extreme and outrageous giving rise to claim 

for emotional distress).

Dr. Mann also easily satisfies the second and third elements of his intentional infliction of 

emotional distress claim.  The Complaint asserts that Dr. Mann has suffered extreme emotional 

distress for many months as a result of Defendants’ statements, an assertion that is more than just 

plausible under the circumstances of the Sandusky matter.  The types of emotional distress 

required for an intentional infliction of emotional distress claim, are often far less.   See 

Restatement 2d Torts § 46 (1965) (the types of emotional distress required for an intentional 

infliction of emotional distress claim include “all highly unpleasant mental reactions, such as 

fright, horror, grief, shame, humiliation, embarrassment, anger, chagrin, disappointment, worry, 

and nausea”).  Finally, there is no question that the publishing of Defendants’ statements was the 

actual and proximate cause of Dr. Mann’s emotional distress.  Accordingly, Dr. Mann can 

establish a likelihood of prevailing on his intentional infliction of emotional distress claim.

B. Dr. Mann’s Lawsuit Should Not Be Dismissed Pursuant to Rule 12(b)(6)
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In addition to their motion to dismiss pursuant to the Anti-SLAPP statute, the NRO 

Defendants bring a separate motion to dismiss pursuant to Rule 12(b)(6).  By this motion, the 

NRO Defendants incorporate their argument that the statements in question are protected 

expressions of opinion and hyperbole and present the new argument that Dr. Mann failed to 

allege facts sufficient to prove actual malice.  See NRO Mem. at 37-39.  First, for all the reasons 

set forth above, the defamatory statements set forth in Dr. Mann’s complaint are verifiable, and 

are not protected as opinion, rhetorical hyperbole or supportable interpretation.  Second, NRO  

Defendants cannot reasonably challenge Dr. Mann’s Complaint because it specifically pleads

actual malice—and far beyond the “plausible” standard. 

1. Relevant Legal Standards

Defendants argue that Dr. Mann’s complaint is deficient under the Supreme Court’s 

rulings in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Iqbal for failing to plausibly 

allege that the NRO Defendants acted with actual malice.  See NRO Mem. at 37-38.  Twombly 

requires a plaintiff to allege facts in the complaint sufficient for a court to find it plausible that 

the plaintiff is entitled to relief.  550 U.S. at 556.  Iqbal affirms this standard, holding that 

“[w]hen there are well-pleaded factual allegations, a court should assume their veracity and then

determine whether they plausibly give rise to an entitlement to relief.”  Iqbal, 556 U.S. at 679

(emphasis added).  Accordingly, to overcome the NRO Defendants’ Motions to Dismiss pursuant 

to Rule 12(b)(6), Dr. Mann’s Complaint need only plead facts sufficient to show that a finding of 

actual malice is plausible.  A party acts with actual malice when it deliberately ignores evidence 

that calls into question its published statements or when it encounters persuasive evidence that 

contradicts the published statement.  Harte-Hanks Communications, 491 U.S. at 685; Schatz, 669 
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F.3d at 58; Levesque v. Doocy, 560 F.3d 82, 90 (1st Cir. 2009); McFarlane v. Sheridan Square 

Press, Inc., 91 F.3d 1501, 1511 (D.D.C. 1996).  

2. Dr. Mann Sufficiently Pled Facts Supporting A Plausible Finding That 
Defendants Acted With Actual Malice

Dr. Mann easily satisfies this standard, as he specifically pleads facts demonstrating that 

Defendants knew that no fraud existed, or at the very least deliberately ignored evidence that

their accusations of fraud, misconduct, or data manipulation were false. The Complaint details 

facts regarding the series of inquiries and subsequent exonerations of Dr. Mann that “found that 

there was no evidence of any fraud, data falsification, or statistical manipulation or misconduct.”  

See Compl. ¶ 24.   The Complaint further alleges that Defendants read and were aware of the 

conclusions of these inquiries and exonerations.87 Id.  Therefore, not only is it “plausible” that 

the NRO Defendants deliberately ignored evidence that called into question the truth of their 

statements, but the evidence already before this Court unequivocally demonstrates that the NRO 

Defendants knew there was no fraud or recklessly disregarded the evidence that there was no 

fraud, and deliberately avoided the fact that there was no fraud.  See Harte-Hanks 

Communications, 491 U.S. at 685; Schatz, 669 F.3d at 58.  There is simply no way anyone could 

have read the litany of inquiries regarding Dr. Mann without coming to the conclusion that Dr. 

Mann was not guilty of fraud, misconduct, or data manipulation.  See  NRO Mem. at 39 (stating

that the “numerous investigations raise as many questions about [Dr. Mann’s] science and 

methods as they answer”).  Rather, Defendants simply ignore all of Dr. Mann’s factual 

allegations detailing that every governmental and academic institution had exonerated Dr. Mann 

of fraud, that Defendants had read and were aware of those exonerations, that Defendants 

nevertheless proceeded to accuse Dr. Mann of the very conduct of which he had been 

                                               
87 Without any legal or factual support, the CEI Defendants argue that that allegation is “plainly conclusory.”  (See 
CEI 12(b)(6) Mem., at 12.)  That is simply not so.  That a person or entity read a document is unquestionably a 
factual statement, and one that can be proven true or false.



59

exonerated, and that, even given the opportunity, Defendants never retracted their statements or 

said that their statements were not false.  Accordingly, there can be no question that Dr. Mann 

has pled a plausible claim of actual malice.

C. Defendants’ Motion Is Frivolous And Dr. Mann Should Be Awarded 
Attorneys’ Fees And Costs

Section 5 of the D.C. Anti-SLAPP Act provides that the Court may award reasonable 

attorneys’ fees and costs to the responding party who prevails on a Special Motion to Dismiss if 

the Court deems that motion “is frivolous or is solely intended to cause delay.”  D.C. Code § 16-

5504.  Such is the case here.  As set forth above, it is abundantly clear that Defendants’ 

statements were false, that Defendants’ published those statements knowing that they were false, 

and that those statements are defamatory per se.  Dr. Mann has been exonerated of fraud and 

misconduct no less than eight separate times, and Defendants knew Dr. Mann had been 

exonerated.  Nonetheless they continue to publish their vicious libelous statements about Dr. 

Mann and have the temerity to cloak their lies in the protection of the First Amendment.  

Further, attorneys’ fees and costs are especially warranted in a case such as this where 

Defendants have deliberately misled the Court, mischaracterized the facts underlying the lawsuit, 

and, in particular, simply ignored highly material facts.  In an effort to deflect the Court’s 

attention from the plain import of their words, Defendants disingenuously argue—in the face of a 

litany of independent investigations—that the jury is still out on whether Dr. Mann committed 

fraud.  Adding to the frivolous nature of this motion, the NRO Defendants never disclose to the 

Court that their co-defendant CEI requested an EPA investigation, as well as an appeal to the 

D.C. Circuit.  They never acknowledge the findings of the other investigations.  To the extent 

they even address some of the investigations, they twist and misrepresent the findings of those 

panels.  And they repeatedly ignore the factual allegations of the Complaint upon which the 

allegations of malice are based.  Their transparent attempt to deflect this Court’s attention from 
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these facts is nothing more than a cynical ploy to both evade liability and to continue their attack 

on Dr. Mann. This motion is frivolous and was brought to delay these proceedings.  The Court

should grant Dr. Mann his costs and attorneys’ fees in responding to this motion.  

IV. CONCLUSION

The Motions filed by the NRO Defendants should be denied, and Dr. Mann should be 

awarded his costs and fees in responding to it.
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PRELIMINARY STATEMENT 

In the wake of plaintiff Michael Mann’s opposition brief, the legal and factual issues 

before the Court have narrowed significantly.  With respect to the legal issues, plaintiff not only 

concedes that the D.C. Anti-SLAPP Act of 2010 (the “Act”) applies to this case, but also does 

not dispute that Defendants National Review, Inc. and Mark Steyn (collectively, “National 

Review”) have met their prima facie burden under the Act.  See Plaintiff’s Response to Motion 

to Dismiss (“Pl.’s Resp.”) at 37 (“Dr. Mann does not dispute that the Anti-SLAPP statute applies 

here, as the Complaint ‘arises from an act in furtherance of the right of advocacy on issues of 

public interest.’”).  The burden thus shifts to Mann, and his claims must be dismissed unless he 

shows that he is “likely to succeed on the merits.”  D.C. Code § 16-5502(b).     

Plaintiff also winnows the factual basis for his defamation claims against National 

Review.  He makes two significant factual concessions in his opposition brief.  First, despite its 

appearance (in italics) in his Complaint under a heading entitled “The Defamatory Statements,” 

Mann now clarifies that the Jerry Sandusky metaphor – which originally appeared on 

Competitive Enterprise Institute’s (“CEI”) weblog OpenMarket.org and was republished (and 

criticized) by Mark Steyn on National Review Online – is not a factual basis for his defamation 

claims.  Pl.’s Resp. at 50.  Instead, the Sandusky metaphor relates only to Mann’s claim of 

intentional infliction of emotional distress.  Id.  As discussed here, that claim must certainly fail.  

Second, on page 41 of his opposition brief, Mann explicitly limits the statements that 

form the basis of his defamation claims to “four individual statements,” only two of which were 

even arguably made by National Review and Mark Steyn: 

• “Defendant Steyn’s statement, published by NRO on National Review Online, 
that Dr. Mann ‘was the man behind the fraudulent climate-change ‘hockey-stick’ 
graph, the very ringmaster of the tree-ring circus.’  Compl. ¶ 60.”   
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• National Review Editor Rich Lowry’s “statement published by NRO on National 
Review Online, calling Dr. Mann’s research ‘intellectually bogus.’  Compl. ¶ 72.”  
 

Despite Mann’s effort to paint National Review with the same broad brush as defendants Rand 

Simberg and CEI, the remaining statements identified by Mann as defamatory were never spoken 

or republished by National Review; thus, National Review cannot be held liable for CEI’s 

statements of “data manipulation,” “academic and scientific misconduct,” and that Mann was 

“the posterboy of the corrupt and disgraced climate science echo chamber.”  Pl.’s Resp. at 41. 

So narrowed by Mann, the two questions facing the Court with respect to National 

Review’s Motion to Dismiss are straightforward:   

• Intentional Infliction of Emotional Distress.  Whether Mann is likely to succeed on his 
intentional infliction of emotional distress claim based solely on National Review’s 
republication and explicit criticism of Simberg/CEI’s statement that “Mann could be said 
to be the Jerry Sandusky of climate science, except that instead of molesting children, he 
has molested and tortured data in the service of politicized science that could have dire 
economic consequences for the nation and planet.”  Compl., Ex. B. 
 

• Defamation. Whether Mann is likely to succeed on his defamation claims based on the 
two National Review statements he has alleged to be defamatory:  a) Mark Steyn’s 
statement that Mann “was the man behind the fraudulent climate-change ‘hockey-stick’ 
graph, the very ringmaster of the tree-ring circus,” see id.; and b) Rich Lowry’s 
subsequent explanation (quoted more fully here) that, “[i]n common polemical usage, 
‘fraudulent’ doesn’t mean honest-to-goodness criminal fraud.  It means intellectually 
bogus and wrong.”  Id., Ex. C.    

Because Mann has not met his burden of demonstrating that he is likely to succeed on the merits 

of either claim, his Complaint must be dismissed.  D.C. Code § 16-5502(b).   

 With respect to intentional infliction of emotional distress, Mann’s claim falters on the 

most fundamental legal requirement of the tort – that the conduct or speech at issue be 

“outrageous.”  See Minch v. District of Columbia, 952 A.2d 929 (D.C. 2008).  Even taken alone, 

defendant Simberg’s original use of the Sandusky metaphor is clearly not actionable under the 

First Amendment when measured against the offensive speech routinely found to be protected.  

See Snyder v. Phelps, 131 S. Ct. 1207 (2011) (protecting speech of picketers holding signs 
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stating “Semper Fi Fags” and “Thank God for Dead Soldiers” outside U.S. Marine’s funeral); 

Hustler Magazine v. Falwell, 485 U.S. 46 (1988) (holding depiction of Christian minister having 

sex with his mother in outhouse was protected speech).  But whatever the Court concludes about 

Simberg’s original use of the metaphor, National Review’s republication is not actionable 

because nothing in Steyn’s post is remotely outrageous.  In republishing Simberg’s statement, 

Mark Steyn explicitly distanced himself from the Sandusky metaphor, as plaintiff acknowledges.  

See Pl.’s Resp. at 31.  Awarding damages against National Review would effectively mean that a 

writer could never reprint and criticize another’s work without incurring liability for the very 

statements that he is criticizing.  Neither D.C. law nor the First Amendment requires such an 

absurd result, and Mann’s emotional distress claim fails.   

  Plaintiff similarly fails to show that he is likely to succeed on his defamation claims 

against National Review.  Those claims depend wholly upon Mann’s argument that National 

Review has accused him of  “criminal fraud,” “civil fraud,” or “academic fraud” – phrases that, 

again, appear nowhere in the National Review Online posts identified by Mann as purportedly 

defamatory.  Viewed in their full context as required by the First Amendment, the challenged 

statements cannot even be reasonably read to imply any such wrongdoing.  See Guilford Transp. 

Indus. v. Wilner, 760 A.2d 580, 583 n.1 (D.C. 2000); Ollman v. Evans, 242 U.S. App. D.C. 301, 

317, 750 F.2d 970, 986 (1984) (en banc).  They are the loose and figurative stylings of a well-

known humorist on a website equally well known for its provocative opinions and commentary 

on the issues of the day.  They are not defamatory as a matter of law. 

 Plaintiff aims much of his fire at Steyn’s statement that Mann is the “man behind the 

fraudulent climate-change ‘hockey-stick’ graph, the very ringmaster of the tree-ring circus,” 

arguing that this statement necessarily implies fraud in some formal, legalistic sense.  Employing 

a phrase that has discernible meaning perhaps only in children’s books, see Adam Rex, Tree 
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Ring Circus (Harcourt Children’s Books 2006), Steyn’s description of Mann as the “ringmaster 

of the tree-ring circus” signals to any reasonable reader a tongue-in-cheek comparison, meant to 

poke harmless fun.  Indeed, more than a month after threatening this suit, Mann himself used the 

phrase to describe his own research in a blog post he co-authored for a political website.  See M. 

Mann, G. Schmidt & E. Steig, “Tree Ring Circus: Paleoclimate Redux” (Sept. 2, 2012), available 

at http://thinkprogress.org (Supplemental Declaration of Shannen Coffin (“Supp. Coffin Decl.”), 

Ex. A).  He fails to explain how his own clever turn of a phrase necessarily becomes defamatory 

when employed by his critics. 

 Especially in this context, Steyn’s description of Mann’s hockey-stick graph as 

“fraudulent” is obviously not laden with the defamatory legal meaning that Mann would ascribe 

to it.  National Review did not accuse Mann of committing fraud in the criminal, civil, academic 

or any other legalistic sense, but simply employed classic rhetorical hyperbole to denote sharp 

disagreement with his research.  See, e.g., Weyrich v. The New Republic, Inc., 344 U.S. App. 

D.C. 245, 253, 235 F.3d 617, 625 (2001) (political magazine’s description of plaintiff as 

“paranoid” could not be understood in clinical sense).  Mann’s repeated use of the same term to 

describe his critics only reinforces the rhetorical nature of “fraud” charges in the oft-overheated 

climate change debate.  Indeed, several courts have found similar assertions of “fraud” to be non-

defamatory protected speech – decisions that Mann all but ignores in opposing National 

Review’s motion.  See NR Mem. at 30-31 (citing cases); see also discussion, infra, at 17 n.10.    

 Nor can Plaintiff demonstrate a likelihood of prevailing on his assertion that 

“intellectually bogus and wrong” is defamatory.  Remarkably, Mann argues that a statement in 

which Rich Lowry explicitly disclaims any intention to accuse him of fraud necessarily accuses 

him of fraud.  As signaled by Lowry’s reference to “polemical usage,” “intellectually bogus” in 

this context cannot reasonably be construed as anything other than a claim that Mann’s research 



 

5 

is unsound.  See Greenbelt Coop. Publ’g Ass’n v. Bresler, 398 U.S. 6, 14-15 (1970) (claims of 

“blackmail” not actionable in context that makes clear they are not to be taken literally).  That 

Lowry was not suggesting legal or academic fraud is underscored by his next sentence:  “I 

consider Mann’s prospective lawsuit fraudulent.”  Compl., Ex. C.  Especially in the context of a 

heated scientific debate, such statements are not capable of being proved true or false and are 

better left to the court of public opinion.  Underwager v. Salter, 22 F.3d 730, 736 (7th Cir. 1994).   

 Finally, although this Court may dismiss this case without reaching the issue, plaintiff – 

who does not dispute that he is a public figure – is not likely to carry his burden of demonstrating 

actual malice.  See OAO Alfa Bank v. Ctr. for Pub. Integrity, 387 F. Supp. 2d 20, 48 (D.D.C. 

2005) (burden of proving actual malice is “daunting”).  This is especially clear when National 

Review’s statements are understood in their proper context to allege that Mann’s hockey stick is 

simply wrong, since – whatever one believes about climate change – that question is widely 

contested by experts in the field and commentators alike, as evidenced by the exhaustive work of 

mathematician Stephen McIntyre and the economist Ross McKitrick. 

 But even if those statements are understood, as Mann would have it, to imply more 

serious wrongdoing, Mann cannot demonstrate (and has not adequately alleged) that National 

Review either knew of falsity of these statements or published them with reckless disregard for 

the truth.  Mann relies entirely on several investigations that, he asserts, “cleared” him of any 

wrongdoing.  But even a cursory review of the reports of those investigations demonstrate that 

Mann was at least aware of (if not complicit in) his colleagues’ efforts to “hide the decline” in 

more recent proxy temperature measurements in presenting Mann’s hockey stick graph and even 

forwarded an email encouraging another scientist to delete his own relevant emails in order to 

avoid public disclosure.  Based on those reports alone, a reasonable reader could infer that 

Mann’s research is suspect as a result of irregularities in his methods.   
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Judge Learned Hand succinctly stated the daunting burden faced by a libel plaintiff:   “It 

is indeed not true that all ridicule . . .  or all disagreeable comment . . . is actionable; a man must 

not be too thin-skinned or a self-important prig.”  Burton v. Crowell Publ’g. Co., 82 F.2d 154, 

155 (2d Cir. 1936).  But that is precisely the problem with Mann’s claims here.  Faced with 

sharp, satirical criticisms of his work, Mann has resorted to the courts, when his real remedy is 

on the pages of competing publications.  Plaintiff’s claims would deny defendants the “breathing 

space” protected by the First Amendment in order to “secure society’s interest in robust debate 

of controversies affecting the public well being.”  Moss v. Stockard, 580 A.2d 1011, 1032 n.37 

(D.C. 1990); see also Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 772 (1986).  For all 

of these reasons, National Review’s motion to dismiss must be granted. 

ARGUMENT 

I. PLAINTIFF CANNOT MEET HIS BURDEN OF SHOWING HE IS LIKELY TO 
SUCCEED ON THE MERITS OF HIS CLAIMS.   

Plaintiff concedes the D.C. Anti-SLAPP Act applies here, and does not contest that 

National Review has met its prima facie burden of demonstrating that the Complaint “arises 

from an act in furtherance of the right of advocacy on issues of public interest.”   Pl.’s Resp. at 

37; see id. at 8 (“We do not argue that the anti-SLAPP law is inapplicable in this 

circumstance.”).  Thus, the only legal issues remaining under the Act relate to plaintiff’s burden 

of demonstrating “that the claim is likely to succeed on the merits . . . .”  D.C. Code § 16-

5502(b); Farah v. Esquire Magazine, Inc., 863 F. Supp. 2d 29, 39 (D.D.C. 2012) (holding 

plaintiff failed to show he was likely to succeed on defamation claims). 1   

                                                 
1 Although ultimately conceding that the Act applies to his claims, Mann embarks on an 
extended detour contending that this is not the type of lawsuit that the Anti-SLAPP Act was 
meant to protect against, based solely on dicta in a case that interprets another state’s SLAPP 
law.  See Blumenthal v. Drudge, No. Civ.A. 97-1968, 2001 WL 587860 (D.D.C. Feb. 13, 2001) 
(holding anti-SLAPP motion untimely under California statute).  Plaintiff’s argument that the 
Act was not intended to apply to journalists and media organizations is ultimately mooted by his 
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Plaintiff asserts that the statute’s requirement that he demonstrate he is “likely to succeed 

on the merits” must be interpreted to have the same meaning as California’s statute, which 

requires only “a probability” that Plaintiff prevail on the claim.  See Cal. Civ. Proc. Code § 

425.16(b)(1).  But the D.C. statute uses different language than the California statute, and the 

ordinary meaning of “likely” is “having a high probability of occurring or being true.”  See 

Merriam-Webster Dictionary (online ed. 2011) (emphasis added); Loretero v. City of Henderson, 

No. 2:12-CV-1176, 2012 WL 6135646, at *3 (D. Nev. Dec. 10, 2012) (same).  Moreover, 

because of its remedial protections for First Amendment rights, the statute must “be construed 

liberally in order to effectuate” its purposes.  McCree v. McCree, 464 A.2d 922, 928 (D.C. 

1983).  Ultimately, however, whether the court applies the exacting “likel[ihood]” standard 

required by the D.C. statute’s plain language or a “probability” standard found elsewhere, the 

result is the same:  plaintiff cannot satisfy either burden, and his claims must be dismissed.   

II. PLAINTIFF CANNOT PREVAIL ON HIS INTENTIONAL INFLICTION OF 
EMOTIONAL DISTRESS CLAIM.   

Plaintiff now concedes that Simberg’s “Jerry Sandusky of Climate Change” statement is 

not defamatory, but relates only to his claim of intentional infliction of emotional distress.  See 

Pl.’s Resp. at 50.  But especially as republished by National Review, that “metaphor” (as 

described by Steyn) fails to meet the common law standards for intentional infliction. 

To recover for intentional infliction of emotional distress, plaintiff must show “extreme 

and outrageous conduct” that intentionally or recklessly causes plaintiff severe emotional 

                                                                                                                                                             
concession regarding the applicability of the statute to this case.  But it also is rebutted by the 
plain language of the statute, which protects any “expression or expressive conduct that involves 
. . . communicating views to members of the public in connection with an issue of public 
interest.”  D.C. Code § 16-5501(1)(B).  Accordingly, D.C. courts have applied the Act to suits 
brought against magazines and other large media defendants.  See, e.g., Farah, 863 F. Supp. 2d 
at 39; Lehan v. Fox Television Stations, Civil No. 2011 CA 004592 B (D.C. Sup. Ct. Nov. 30, 
2011).   
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distress.  See Minch, 952 A.2d at 940.  Plaintiff’s claim falters on the first of these requirements 

– extreme and outrageous conduct.2  Mann may recover only “if the recitation of the facts to an 

average member of the community would arouse his resentment against the actor, and lead him 

to exclaim ‘Outrageous!’”  Id (citation omitted); see also Pl.’s Resp. at 55 (conduct must be “so 

extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 

atrocious and utterly intolerable in a civilized community”).  Where outrageous speech is 

alleged, “[t]here is no occasion for the law to intervene in every case where someone’s feelings 

are hurt.  There must still be freedom to express an unflattering opinion. . . .”  Restatement 

(Second) of Torts § 46 cmt. d (1965).  Outrageousness is a question of the law for the court in the 

first instance.  Morton v. District of Columbia Hous. Auth., 720 F. Supp. 2d 1, 9 (D.D.C. 2010).   

Mann seeks to paint both sets of defendants with the same brush, arguing that 

“Defendants’ false statement that Dr. Mann was the ‘Jerry Sandusky of climate science’ is 

unquestionably extreme and outrageous.”  Pl.’s Resp. at 55.   The problem for plaintiff is that 

neither Mark Steyn nor National Review actually called Dr. Mann the “Jerry Sandusky of 

climate science” – only defendants Simberg and CEI did.  When republishing that statement, 

defendant Steyn explicitly disclaimed the allegedly distressing comparison: “Not sure I’d have 

extended that metaphor all the way into the locker-room showers with quite the zeal Mr. Simberg 

does, but he has a point.”  Compl., Ex. B.  Steyn’s column, written just after former FBI Director 

Louis Freeh released an investigative report finding that Penn State officials failed to adequately 

investigate the child abuse allegations against Sandusky, concluded:  “Whether or not he’s the 

                                                 
2 Mann also failed to plead with particularly or even attempt to prove that he suffered emotional 
distress.  See Aber v. Comstock, No. A134701, 2012 WL 6863235 (Cal. Ct. App. Dec. 18, 2012) 
(dismissing Complaint where Plaintiff pleaded no evidence of emotional distress).  He has 
offered no proof, apart from conclusory allegations, of his emotional distress. 
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‘Jerry Sandusky of climate change’, he remains the Michael Mann of climate change, in part 

because his ‘investigation’ by a deeply corrupt administration was a joke.”  Id (emphasis added).  

In short, the National Review defendants did nothing more than reprint another writer’s 

metaphor and criticize it, raising an eyebrow regarding its inflammatory aspects.  Faced with 

materially different statements from CEI and National Review, Mann concedes that National 

Review’s republication was a step removed from the original Simberg post:  “Perhaps realizing 

the outrageousness of Mr. Simberg’s comparison of Dr. Mann to a convicted child molester, Mr. 

Steyn conceded: ‘Not sure . . . .’”  Pl.’s Resp. at 31.  Although Steyn acknowledged that Simberg 

“has a point” about the similarities between Penn State’s investigations of its two “star names,” 

Compl., Ex. B, that does not transform his otherwise critical commentary into an endorsement of 

the Sandusky metaphor.  Thus, whatever one thinks of Simberg’s original Sandusky comparison 

(see National Review Mem. at 28), there is simply nothing outrageous or extreme about National 

Review’s republication and subsequent criticism of that comparison.  See, e.g., Minch, 952 A.2d 

at 941 (press release falsely accusing arrestee of murder was not extreme and outrageous).  To 

hold otherwise would stifle a writer’s ability to criticize commentary with which he disagrees.3 

Even if it satisfied common law standards, plaintiff’s claim fails because the First 

Amendment affords “special protection” to even outrageous speech regarding public figures and 

issues of public concern.  See Phelps, 131 S. Ct. at 1219; Citizen Publ’g Co. v. Miller, 115 P.3d 

107, 111 (Ariz. 2005) (“When speech is about a matter of public concern, state tort law alone 

                                                 
3 The cases cited by plaintiff that recognize liability involve conduct that is entirely 
distinguishable.  In Kolegas v. Heftel Broad. Corp., 607 N.E.2d 201 (Ill. 1992), disc jockeys 
cruelly berated a man on the radio and ridiculed the appearance of his wife and child who 
suffered from “Elephant Man” disease, stating that no one would marry the woman except under 
duress.  Similarly, in Muratore v. M/S Scotia Prince, Etc., cruise ship photographers repeatedly 
harassed a private citizen passenger throughout her cruise and posted doctored photos of her on 
the ship.  Moore v. Greene, 431 F.2d 584, 591 (9th Cir. 1970), involved a series of harassing and 
threatening letters over five years that included “remarks unbecoming a sane human being.” 
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cannot place the speech outside the protection of the First Amendment.”).  It “cannot be 

restricted simply because it is upsetting or arouses contempt.”  Phelps, 131 S. Ct. at 1219.  

Because plaintiff does not dispute that he is a public figure or that the subject matter of this 

lawsuit arises from an issue of public concern, he must show that the speech at issue is both (1) 

false, and (2) made with actual malice.  See Hustler, 485 U.S. at 56.   

Tellingly, plaintiff makes no attempt to satisfy these constitutional standards – nor can 

he.  Plaintiff cannot show that the Sandusky “metaphor” is false because it is simply not capable 

of being proved true or false, see Milkovich v. Lorain Journal Co., 497 U.S. 1, 19 (1990).  

Indeed, the Complaint fails even to allege that the statement is false.  See Compl. ¶¶ 95-101.  As 

Steyn correctly wrote, the Sandusky comparison is a “metaphor,” a common literary device used 

to criticize the veracity of Penn State’s investigations of both incidents and Mann’s body of 

scientific work.  See, e.g., Saenz v. Playboy Enterprises, Inc., 653 F. Supp. 552, 567 (N.D. Ill. 

1987) (“A reader of criticism expects rhetorical hyperbole and vivid metaphor, so the use of 

lively language is understood as hyperbole and metaphor, not as fact”), aff'd, 841 F.2d 1309 (7th 

Cir. 1988).  Especially given the context of commentary found on National Review’s The Corner 

– a blog described as “a web-leading source of real-time conservative opinion,” see Coffin Decl., 

Ex. 8, at 1-2 – the Sandusky comparison is clearly rhetorical hyperbole.  Greenbelt, 398 U.S. at 

14 (holding “vigorous epithet” was “no more than rhetorical hyperbole”).4  

If the First Amendment protects a depiction of a conservative Christian minister having 

sex with his mother in an outhouse, truly “outrageous” picket signs at the funeral of a Marine 

                                                 
4 Although he does not identify the statement among the four defamatory remarks challenged in 
the Complaint, see Pl.’s Resp. at 41, plaintiff does insist – apparently in support of his intentional 
infliction claim – that Simberg’s comment that Mann “molested and tortured” data is verifiably 
true or false.  Id. at 42.  Plaintiff offers no explanation for how he might be proved to have 
literally “molested” or “tortured” data.  Nor can he, since it is obviously rhetorical hyperbole, as 
explained by co-defendant CEI.  See CEI Mem. at 40-42, 46.    
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killed in action and a letter that encouraged the assassination of Muslims at a local mosque 

during the Iraq War, then a fortiori it protects the speech at issue here.  See Hustler, 485 U.S. at 

48; Phelps,131 S. Ct. at 1213 (picketers at Marine’s funeral carried signs reading, among other 

things, “God Hates the USA/Thank God for 9/11,” “Thank God for IEDs,” “God Hates Fags,” 

“Thank God for Dead Soldiers,” “You’re Going to Hell,” and “God Hates You”); Citizen Publ’g 

Co., 115 P.3d at 109.  Plaintiff’s intentional infliction claim must be dismissed.  

III. PLAINTIFF CANNOT PREVAIL ON HIS LIBEL CLAIMS. 

After plaintiff’s opposition brief, the defamation case against National Review and Mark 

Steyn has been narrowed to two specific statements, identified by Mann in his brief.  See Pl.’s 

Resp. at 41.  Mann cites as defamatory Steyn’s statement that Mann “‘was the man behind the 

fraudulent climate-change ‘hockey-stick’ graph, the very ringmaster of the tree-ring circus,’” as 

well as Rich Lowry’s subsequent statement that “fraudulent” does not mean “honest-to-goodness 

criminal fraud,” but rather, “intellectually bogus and wrong.” 

Plaintiff also seeks to hold National Review liable for certain other statements made by 

Simberg and CEI – in particular, their allegations of “data manipulation” “academic and 

scientific misconduct,” and that Mann was “the posterboy of the corrupt and disgraced climate 

science echo chamber.”  Pl.’s Resp. at 41.  But none of those statements were ever made by or 

even republished by National Review.  Id. (describing “Defendant Simberg’s statement”).  

Instead, National Review and Steyn reprinted only three sentences of Simberg’s original column, 

which relate wholly to the Jerry Sandusky metaphor (see Compl., Ex. B).5  Since plaintiff has 

                                                 
5 The only language actually quoted on National Review Online from the Simberg piece was:  
“I’m referring to another cover up and whitewash that occurred there two years ago, before we 
learned how rotten and corrupt the culture at the university was.  But now that we know how bad 
it was, perhaps it’s time that we revisit the Michael Mann affair, particularly given how much 
we’ve also learned about his and others’ hockey-stick deceptions since.  Mann could be said to 
be the Jerry Sandusky of climate science, except that instead of molesting children, he has 
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disclaimed any intention of relying on that metaphor to support his libel claims, the republication 

of those three sentences cannot serve as the basis of that claim.  The fact that Steyn and National 

Review provided a link to the original Simberg blog post as a courtesy to their readers does not 

render National Review liable for the contents of the original post.  The mere act of linking to an 

internet article does not constitute republication of the article’s defamatory contents.  See In re 

Philadelphia Newspapers, LLC, 690 F.3d 161, 175 (3d Cir. 2012); Salyer v. S. Poverty Law Ctr., 

Inc., 701 F. Supp. 2d 912, 916 (W.D. Ky. 2009).  Apart from quoting – and explicitly criticizing 

– the Sandusky comparison, National Review did nothing to suggest any endorsement of the 

remaining allegedly defamatory remarks published elsewhere, and its liability must rest on the 

two narrow statements identified by Mann.   

A. “The Man Behind the Fraudulent Climate ‘Hockey-Stick’ Graph, the Very 
Ringmaster of the Tree-Ring Circus”  

Plaintiff’s defamation claim based on Mark Steyn’s limited commentary – that Mann was 

the “man behind the fraudulent climate ‘hockey stick’ graph, the very ringmaster of the tree-ring 

circus” – must fail.  This statement is absolutely protected as rhetorical hyperbole, non-

actionable opinion and fair comment.  Plaintiff argues that the statement necessarily connotes 

fraud in some vague, legalistic sense – referring variously to “criminal,” “civil” or “academic” 

fraud.  But read in proper context, National Review and Steyn have not accused Dr. Mann of any 

sort of fraudulent conduct.  Instead, in referring to Mann’s hockey-stick graph as “fraudulent,” 

National Review has simply expressed strong disagreement with what that graph purports to 

portray, which cannot serve as the basis of a defamation claim.  See Kreuzer v. George 

Washington Univ., 896 A.2d 238, 248 (D.C. 2006) (comment that plaintiff was “inhaling” not 

actionable because reasonable reader would have determined no accusation of crime was 

                                                                                                                                                             
molested and tortured data in the service of politicized science that could have dire economic 
consequences for the nation and planet.”  Compl., Ex. B.   
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intended). 

Mann’s argument ignores not only the basic teaching of First Amendment law, but 

numerous cases rejecting precisely the same argument that calling someone or something a 

“fraud” is necessarily actionable.  First, Mann seeks to dismiss long-established precedent 

requiring a careful examination of the specific content and context of a statement to determine 

whether it is defamatory.6  Id.  That inquiry requires the court to examine the context in which 

the statement appeared, the specific language used, and the extent to which the language is 

verifiable.  See Ollman, 242 U.S. App. D.C. at 310, 750 F.2d at 979; Moldea v. New York Times 

Co., 306 U.S. App. D.C. 1, 4, 22 F.3d 310, 313 (1994) (“Moldea II”); Wilner, 760 A.2d at 582-

83 (noting Ollman analysis applies to Op-Ed columns).  See National Review Mem. at 22-27.     

Mann argues that the “cases in which context has been a determinative factor for 

courts . . . are limited to arenas where non-verifiable opinions are the norm,”  Pl.’s Resp. at 46, 

and suggests, without support, that those “arenas” are limited to book reviews and theater 

criticism.  But the D.C. Court of Appeals has rejected this distinction, concluding an “Op-Ed 

column in a trade newspaper is indistinguishable from a book review” for purposes of 

defamation analysis.  Wilner, 760 A.2d at 603.  Mann himself acknowledges the D.C. Circuit’s 

decision in Weyrich, which put great weight on the fact that The New Republic magazine – a 

liberal counterpart to National Review – was a well-known source of hyperbolic political opinion 

in concluding that its description of a political figure as “paranoid” was non-actionable.  Pl.’s 

Resp. at 46-47.  Accordingly, plaintiff’s acknowledgement that “Defendants’ statements were 

published on websites that, to be sure, often offer opinion commentary,” id. at 46, weighs heavily 

                                                 
6 Plaintiff’s citation of anonymous web comments posted on The Corner in response to the blog 
posts in order to discern the meaning of National Review’s statements do not assist this Court’s 
task.  See Pl.’s Resp. at 52.  Defamatory meaning is determined using an “average or common 
mind” standard, not the subjective views of anonymous commenters.  Wilner, 760 A.2d at 594. 
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against his defamation claims, since Weyrich affords significant leeway to commentary in that 

setting.7 

While giving lip service to context, Mann largely ignores the actual content and context 

of the statements at issue here.  That Mark Steyn – a noted conservative satirist – was engaging 

in rhetorical hyperbole is apparent not only from the fact that his commentary appears on a 

website known for pointed commentary, but also from the very sentence attacked by Mann as 

defamatory.  The second half of that sentence – “the very ringmaster of the tree-ring circus” – 

indicates on its face that Steyn employs “loose” and “imaginative” language not capable of being 

read literally.  See Letter Carriers v. Austin, 418 U.S. 264, 284 (1974); Ollman, 242 U.S. App. 

D.C. at 313, 750 F.2d at 982 (Op-Ed columns make statements in a “metaphorical, exaggerated 

or even fantastic sense”).  Mann never describes what precisely is defamatory about this phrase.  

Nor could he, since it is hard to imagine how it could be proved that Mann is a “ringmaster” of a 

“tree ring circus.”  It is paradigmatic hyperbole. 

Incredibly, Dr. Mann himself has used the very same phrase to describe his own work.  A 

recent article, co-authored by Mann shortly before he filed suit but not disclosed in his 

Complaint or his opposition brief, is entitled “Tree Ring Circus: Paleoclimate Redux.”  See 

Supp. Coffin Decl., Ex A (published Sept. 2, 2012).  Mann and his co-authors use this colorful – 

and harmless – metaphor to describe challenges facing scientists who rely on tree-ring 

temperature proxy data in their research.  Id.  It strains credulity to now claim that the same 

phrase is necessarily defamatory when used by a critic to describe the same research. 

For the same reason, the phrase “fraudulent hockey-stick graph” is not defamatory.  In 

                                                 
7 Rather than actually examining context, Mann offers the strawman argument that 
commentary’s appearance in an opinion magazine is “hardly a liability shield.”  While there is no 
absolute immunity for such commentary, Weyrich and similar cases indicate that such context is 
critical in determining whether assertions made in such opinion magazines are protected speech.  
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the context of the heated political debate over global warming, charges and countercharges of 

“fraud” and “lies” are commonplace and are not to be read literally to allege criminal or other 

legal wrongdoing.  See Hustler, 485 U.S. at 51 (noting “vehement, caustic, and sometimes 

unpleasantly sharp attacks” that characterize debate on public figures and issues of public 

import).  In that vein, Steyn uses the phrase “fraudulent hockey-stick graph” to “express his 

strong disagreement” with Mann’s tree-ring research and the sweeping global warming 

conclusions Mann draws from that research.  See Letter Carriers, 418 U.S. at 284.  

This hyperbolic sense of the term “fraudulent” is something that Mann fully understands, 

since he has repeatedly accused his critics of “fraudulent denial” of climate change.  In the 

epilogue to his book, he asks:  “Will we hold those who have funded or otherwise participated in 

the fraudulent denial of climate change similarly accountable – those individuals and groups who 

both made and took corporate payoffs for knowingly lying about the threat of climate change 

posed to humanity, those who willfully have led the public and policy makers astray, and those 

politicians and media figures who have sought to intimidate climate scientists using McCarthyite 

tactics?”  M. Mann, The Hockey Stick and the Climate Wars:  Dispatches from the Front Lines, 

at 249 (Columbia Univ. Press 2012 (emphasis added) (excerpted at Supp. Coffin Decl., Ex. B); 

see also Eric Kancler, “The Man Behind the Hockey Stick,” MotherJones.com (April 17, 2005) 

(attached as Ex. C to Supp. Coffin Decl.) (Mann states, “As it plays out in the peer-reviewed 

literature, it will soon be evident that many of claims made by the contrarians were fraudulent.”). 

These are pretty strong words, but hardly the stuff of defamation.  In opposing this motion, Mann 

does not even acknowledge, let alone justify, his own use of the “fraud” charge as part of the 

rough-and-tumble debate over climate change.   

The two cases highlighted by plaintiff – Milkovich and Weyrich – only reinforce the 

rhetorical nature of Steyn’s statement.  Milkovich found that allegations of perjury were not 
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immunized from defamation liability simply because they were found in a sports column.  But 

the column at issue there, entitled “Maple beat the law with a big lie,” contained concrete and 

specific factual allegations that a wrestling coach committed perjury in a judicial proceeding 

stemming from a fight at a wrestling meet.  Milkovich, 497 U.S. at 4-5.  The columnist asserted 

that he was in a “unique” position to make these allegations because he had both seen the fight at 

the wrestling meet and witnessed the subsequent hearings.  Id.8  Milkovich’s contemporaneous 

eyewitness account of alleged perjury is a far cry from Steyn’s tongue-in-cheek characterization 

of Mann’s more-than-decade-old research.    

Similarly, in Weyrich, the D.C. Circuit rejected a libel challenge to a New Republic 

column’s allegation that plaintiff, a well-known political figure, “began to suffer bouts of 

pessimism and paranoia” following the 1981 election, and attributed to him a “debilitating 

psychological condition.”  344 U.S. App. D.C. at 252, 235 F.3d at 624.  “The article’s single 

reference to ‘paranoia’ is certainly pejorative, but the author deploys it in its popular, not clinical, 

sense to describe and criticize what he sees as ‘early symptoms of the nervous breakdown that 

afflicts conservatives today.’”  Id.  Viewed in the context of an opinion piece in a popular 

political magazine, “the term ‘paranoia’ animates the author’s critique of what he sees as 

appellant’s (and other conservatives’) unwavering and, ultimately, self-defeating political 

dogmatism.”  Id. at 253, 235 F.3d at 625; see also Klayman v. Segal, 783 A.2d 607, 617-618 

(D.C. 2001) (holding that article could not be read by reasonable reader to accuse plaintiff of 

insensitivity to the murder of innocent children given context) (citing Weyrich, 344 U.S. App. 
                                                 
8 Though holding these particular statements to be defamatory, the Court noted that “a statement 
of opinion relating to matters of public concern which does not contain a provably false factual 
connotation will receive full constitutional protection.”  Milkovich, 497 U.S. at 20.  Milkovich 
thus required the same contextual analysis that plaintiff largely ignores, concluding that “[t]his 
provides assurance that public debate will not suffer for lack of ‘imaginative expression’ or the 
‘rhetorical hyperbole’ which has traditionally added much to the discourse of our Nation.”  Id.  
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D.C. at 253, 235 F.3d at 625).   

Mann largely ignores Weyrich’s central holding, focusing instead on the fact that the 

court remanded to the district court to consider whether certain other statements might support a 

defamation charge.  But those other statements, like those found actionable in Milkovich, were 

verifiable, factual “anecdotes,” including “historical vignettes which, alone and in concert, offer 

the reader a glimpse of appellant's ‘famous temper.’”  Weyrich, 344 U.S. App. D.C. at 254, 235 

F.3d at 626; see also id. at 255, 235 F.3d at 627 (identifying as potentially defamatory specific 

incidents and anecdotes, including that plaintiff “snapped,” erupted in a “volcano of screaming,” 

“frothed at the mouth,” and dispatched a letter” questioning the recipient’s loyalty and fitness for 

marriage).  They stood in stark contrast to the “caricatures” of Weyrich’s “paranoia” held to be 

protected.   

Here, National Review did not accuse plaintiff of any specific, verifiable act.  Instead, as 

with The New Republic’s hyperbolic accusation of “paranoia,” Steyn merely used a term that has 

legal meaning in other contexts in “its popular, not clinical sense to describe and criticize” 

Mann’s scientific conclusions.  Id. at 252, 235 F.3d at 624.9  As in Weyrich, Steyn’s description 

of Mann’s hockey-stick graph as “fraudulent” is not defamatory.  Plaintiff all but ignores the 

significant weight of authority holding that similar uses of the term “fraudulent” or related 

allegations of false statements are rhetorical hyperbole when viewed in proper context.  See, e.g., 

Faltas v. The State, 928 F. Supp. 637, 640-42 (D.S.C. 1996), aff’d, 155 F. 3d 557 (4th Cir. 1998) 

(dismissing claims where statements alleged professor “lie[d] to suit her agenda” and 

                                                 
9 Plaintiff’s citation to the five elements of fraud reveals the folly of his argument.  No 
reasonable reader could conclude, for instance, that National Review was asserting that any 
“action was taken” by anyone “in reliance upon [Mann’s] representation.”  Pl.’s Resp. at 43. 
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“present[ed] lies as truth”).10 

Courts routinely hold that similar criticism of scientific or academic theories – even in 

caustic terms – is protected speech.  See Underwager, 22 F.3d at 736 (“Scientific controversies 

must be resolved by the methods of science rather than by the methods of litigation.”); Arthur v. 

Offit, No. 01:09-cv-1398, 2010 WL 883745, at *5 (E.D. Va. March 10, 2010) (holding statement 

that opponent of vaccination “lies” was not actionable; context of remark in “emotionally 

charged debate” about important public issue over which plaintiff and defendant had opposing 

views “plainly signals to readers that they should expect emphatic language on both sides”); 

Reuber v. Food Chemical News, 925 F.2d 703, 717 (4th Cir. 1991) (“In the hurly-burly of 

political and scientific debate, truth or falsity is often not instantly ascertainable.”).   

Finally, the speech is protected by the fair comment privilege, which protects opinions 

based on disclosed facts or those that are well known to readers.  See Moldea v. New York Times 

Co., 304 U.S. App. D.C. 406, 416-14, 15 F.3d 1137, 1144-45 (1994) (“Moldea I”).  Contrary to 

plaintiff’s assertions, the bases for National Review’s conclusions are fully disclosed in the links 

to Simberg’s post, which Steyn hyperlinked in his blog post.  Indeed, many of the linked articles 

defended plaintiff’s research vigorously, and noted that Mann had been cleared of any 

wrongdoing in several investigations.  See Coffin Decl., Exs. 15, 17-18. 11  Reasonable readers 

                                                 
10 See also cases cited in National Review Mem. at 30-31; Art of Living Found. v. Does, No. 10-
CV-05022, 2011 WL 2441898, at * 7 (N.D. Cal. 2011) (in context of statements “made on 
obviously critical blogs . . . with heated discussion and criticism of” plaintiffs, allegations of 
“embezzle[ment]” “fraud” and “abuse” were rhetorical hyperbole, not actionable fact); Nicosia v. 
De Rooy, 72 F. Supp. 2d 1093, 1104 (N.D. Cal. 1999) (in context of heated debate on the 
Internet, “statements accusing [plaintiff] of being a ‘fraud,’ a ‘criminal’ and acting illegally are 
rhetorical hyperbole”); Wood v. Del Giorno, 974 So. 2d 95, 100 (La. Ct. App. 2007) (“remarks 
that [plaintiff] is a fraud and a liar cannot be understood to convey to the average listener that 
[plaintiff] is a person lacking moral character or untruthful in his business practices”). 
11 Plaintiff complains that many of the links provided in the Simberg piece “pre-date the NSF’s 
exoneration of Dr. Mann,” but the documents linked to in the Simberg piece include commentary 
friendly to Mann that discusses his many purported “exonerations,” including reports by Penn 
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visiting The Corner would thus recognize Steyn’s blog post as his opinion and commentary on 

Simberg’s post and its linked articles – and be free to draw their own conclusions about the 

soundness of Mann’s hockey stick.  See Chapin v. Knight-Ridder, Inc., 993 F.2d 1087, 1093 (4th 

Cir. 1993); Partington v. Bugliosi, 56 F.3d 1147, 1152-53 (9th Cir. 1995). 

B. “Intellectually Bogus and Wrong” 

Plaintiff’s claim that Rich Lowry’s use of the phrase “intellectually bogus” is defamatory 

is perhaps the most nonsensical of his allegations.  Indeed, read as a whole, Lowry’s “Get Lost” 

explicitly undercuts plaintiff’s claims.  Far from accusing plaintiff of any specific acts of fraud, 

Lowry actually disclaimed any intention of doing so:  “In common polemical usage, ‘fraudulent’ 

doesn’t mean honest-to-goodness criminal fraud.  It means intellectually bogus and wrong.”  

Compl., Ex. C (emphasis added).  Lowry illustrates the satirical sense in which he (and Steyn) 

uses the terms “fraudulent” and “intellectually bogus” in the next sentences:  “I consider Mann’s 

prospective lawsuit fraudulent.  Uh-oh.  I guess he now has another reason to sue us.”  Id.  

Ignoring this larger context, Mann contends that “bogus” is a “synonym for fraud.”   Pl.’s 

Resp. at 43 n.76.  Plaintiff thus asks this Court to disregard Lowry’s explicit disclaimer of 

“honest-to-goodness criminal fraud,” because he has found an online dictionary definition that 

lists “fraudulent” as one of many synonyms for “bogus.”  The same website dictionary 

(Dictionary.com) actually defines “bogus” as “not genuine; counterfeit; spurious; sham.”  In 

other words, as Lowry himself explains, Steyn and National Review have done little more than 

accuse Mann of spurious and disingenuous research results.  Though “bogus” may, read in 

extremis, connote actual “honest-to-goodness criminal fraud,” it clearly cannot in “polemical 

usage,” where the very post that uses the term explicitly disclaims any intention to do so.  See 

                                                                                                                                                             
State, the National Academy of Sciences and even a sympathetic summary of the NSF IG’s 
report. See, e.g., Coffin Decl., Exs. 15, 17-18.   
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Wilner, 760 A.2d at 583 (“Readers expect that columnists will make strong statements, 

sometimes phrased in a polemical manner that would be hardly considered balanced or fair 

elsewhere in the newspaper.”) (citation omitted).   

As courts have long held, whether Mann’s science is “intellectually bogus and wrong” or 

“fraudulent” is the sort of debate best sorted out in the court of public opinion.  See Hustler, 485 

U.S. at 51 (“one of the prerogatives of American citizenship is the right to criticize public men 

and measures”) (citation omitted); Underwager, 22 F.3d at 736 (“More papers, more discussion, 

better data and more satisfactory models – not larger awards of damages – mark the path” toward 

resolving scientific disputes.”).  “Some part of the burden for demonstrating falsity surely lies 

with the opposing public figures in a public controversy – a demonstration better made on the 

field of polemical battle than in a defamation suit.”  Reuber, 925 F.2d at 717.   

C. Plaintiff Cannot Demonstrate Actual Malice.     

Even if plaintiff somehow demonstrates that the challenged statements are defamatory, he 

is unlikely to succeed in demonstrating actual malice by “clear and convincing evidence.”  See 

Beeton v. District of Columbia, 779 A.2d 918, 924 (D.C. 2001).  Mann must show that National 

Review published its commentary with knowledge of falsity or reckless disregard of truth.  New 

York Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964); Hepps, 475 U.S. at 777; St. Amant v. 

Thompson, 390 U.S. 727, 731 (1968); see also Garrison v. Louisiana, 379 U.S. 64, 74 (1964) 

(actual malice includes “only those false statements made with the high degree of awareness of 

their probable falsity”).  

Plaintiff fails to demonstrate actual malice for the simple reason that National Review’s 

criticism is aimed at the soundness of his scientific theories – theories that are themselves 

incapable of being proved with any degree of certainty.  Plaintiff’s “hockey-stick graph” purports 

to illustrate global temperature changes as far back as 1000 years, despite the fact that accurate 
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instrumental measurements are available for only about 150 years.  By plaintiff’s own telling, 

there is a great deal of uncertainty in his conclusions.  See Compl. ¶ 15 (“the recent 20th century 

rise in global temperatures is likely unprecedented . . . .”) (emphasis added).  In criticizing these 

theories, National Review has simply stuck its oar in the tumultuous waters of a scientific debate 

that, at least at this embryonic stage of “climate change” science, has no clear right and wrong. 

Accordingly, all of the investigations cited by Mann regarding his research conduct are 

beside the point, since none of those investigations focused on his underlying scientific 

conclusions.  See, e.g., Coffin Decl., Ex. 5, at 10 (noting East Anglia Report offered “no opinion 

on the validity of their scientific work”).  None of the studies even examined whether Mann’s 

scientific theories, including his statistical methods and data selection, are valid, and the NSF 

Inspector General noted “several concerns raised about the quality of the statistical analysis 

techniques that were used in the Subject’s research.”  Coffin Decl., Ex. 7 at 3. 

Plaintiff seeks to use this motion as a vehicle for a definitive adjudication that his 

methods and conclusions are sound.  In that vein, he argues that the most prominent (and 

thorough) published critics of his work, Stephen McIntyre and Ross McKitrick, have been 

“thoroughly debunked and discredited within the scientific community.”  Pl.’s Resp. at 14-15.  

Indeed, plaintiff suggests that no one could rely in good faith on McIntyre’s and McKitrick’s 

repudiation of Mann’s work, arguing that “every peer-reviewed study that has examined 

McIntyre and McKitrick’s claims has found them to be inaccurate.”  Id. at 15.  Even if it could 

do so, this Court need not attempt settle this scientific debate.  It suffices now, however, to note 

that plaintiff’s claim is flatly incorrect.  

Indeed, the National Academy of Sciences report cited by Mann (see Pl.’s Mem. at 13-

14), in fact upheld a number of key points of McIntyre and McKitrick’s work – relating to the 

proper use of statistics to validate research results and determine the uncertainty of paleoclimate 
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reconstructions – and explicitly based a number of its conclusions on their work.  Mann 

highlights the Committee’s finding that that his conclusions about the unprecedented nature of 

late 20th Century warming as compared to the prior 1,000 years were “plausible” – hardly a 

ringing endorsement.  Id. He omits the Committee’s further qualifications that “substantial 

uncertainties currently present in the quantitative assessment of large scale surface temperature 

changes prior to about A.D. 1600 lower our confidence in this conclusion compared to the high 

level of confidence we place in the Little Ice Age cooling and the 20th century warming.”  Pl.’s. 

Ex. 24 at 3 (emphasis added).  And “[e]ven less confidence can be placed in the original 

conclusions by Mann et al. (1999) that ‘the 1990’s are likely the warmest decade, and 1998 the 

warmest year, in at least a millennium’ because the uncertainties inherent in temperature 

reconstructions for individual years and decades are larger than those for longer time periods, 

and because not all of the available proxies record temperature information on such short 

timescales.”  Id. (emphasis added). 

Other peer-reviewed studies have concluded, similarly to McIntyre and McKitrick, that 

the proxy reconstructions of Mann and his colleagues “do not predict temperature significantly 

better than random series generated independently of temperature.”  See B. McShayne and A. 

Wyner, “A Statistical Analysis of Multiple Temperature Proxies:  Are Reconstructions of 

Surface Temperatures over the Last 1000 Years Reliable?,” Annals of Applied Statistics, Vol. 5, 

No. 1, 5–44 (2011) (attached as Ex. D to Supp. Coffin Decl.).  McShane and Wyner concluded, 

in a 2011 peer-reviewed study in the Annals of Applied Statistics, that: “[T]he evidence for a 

‘long-handled’ hockey stick (where the shaft of the hockey stick extends to the year 1000 AD) is 

lacking in the data. The fundamental problem is that there is a limited amount of proxy data 

which dates back to 1000 AD; what is available is weakly predictive of global annual 

temperature.”  Id. at 41.  Consequently, “the long flat handle of the hockey stick is best 
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understood to be a feature of regression” – that is, dependent upon the particular statistical 

methodology being used – “and less a reflection of our knowledge of the truth.”  Id.  In short, 

“climate scientists have greatly underestimated the uncertainty of proxy-based reconstructions 

and hence have been overconfident in their models.”  Id. (emphasis added). 

Plaintiff cannot demonstrate actual malice where scientists continue to critique his theory 

and the scientific (and statistical) debate is ongoing.  See Faltas, 928 F. Supp. at 649; Offit, 2010 

WL 883745, at *6 (plaintiff theories about dangers of vaccines “are academic questions that are 

not the sort of thing that courts or juries resolve in the context of a defamation action.”).  With 

the science as unsettled as it is, lay commentators, such as Mark Steyn, are entitled to embrace 

one side of the debate while still claiming the protection of the First Amendment. 

Even if the language and context of the statements is ignored and National Review’s 

statements are read, as plaintiff would have it, to accuse Mann of specific misconduct, he still 

cannot demonstrate actual malice.12  See, e.g., CACI Premier Tech., Inc. v. Rhodes, 536 F.3d 280 

(4th Cir. 2008) (radio talk show host did not speak with actual malice in accusing government 

contractor of misrepresentations, torture and rape at Abu Ghraib prison).  A publisher may adopt 

                                                 
12 Plaintiff argues that “calling Dr. Mann’s work fraudulent is the same as calling Dr. Mann a 
fraud.”  Pl.’s Resp. at 50 n. 84.  If National Review, in fact, had the burden of demonstrating that 
Dr. Mann were a fraud, then surely his repeated false representations – often in connection with 
for-profit pursuits – that he is a “Nobel prize recipient,” would do the trick.  See Compl. ¶¶ 2, 5, 
17; see also Coffin Decl. Ex. 2 (Penn State biography: “He shared the Nobel Peace Prize with 
other IPCC authors in 2007.”); Supp. Coffin Decl., Ex. B (biography on Mann’s book jacket, 
noting: “In 2007, he jointly received the Nobel Peace prize along with other scientists who 
participated in the Intergovernmental Panel on Climate Change.”).  Mann sheepishly admits that 
he thought “it was appropriate to state that [he] either ‘shared’ or [was] a ‘co-recipient’ of the 
award,” Pl.’s Resp. at 33 n. 69.  Since Mann field this suit, both the Nobel Committee and the 
U.N.’s Intergovernmental Panel on Climate Change have emphatically denied that Mann, or any 
other participant in the IPCC process, shared in the Nobel Prize that was actually awarded to the 
IPCC.  See National Review Mem. at 7; CEI Mem. at 8 n.19.  But as recently as January 19, 
2013, Mann was still making public appearances that used promotional materials touting him as 
“winner of the Nobel Peace Prize, shared with other members” of the IPCC.  See 2013 Sports 
Turf Managers Association Conference Agenda, reprinted at http://www.stmaconference-
digital.com/stma/24annualconf#pg4. 
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“one of a number of possible rational interpretations of [sources] that [contain] ambiguities 

without creating a jury issue of actual malice.”  Id. at 296 (citations and quotations omitted).  

Although Plaintiff relies on the several investigative reports that he claims conclusively show he 

committed no misconduct, there are enough facts in many of those reports upon which 

reasonable minds could differ.  Id.   

For example, the East Anglia Report recognized the ambiguity of the term “trick” in the 

infamous “Nature trick” email and concluded that “opposing interpretations can be obtained 

from the same statement.”  Coffin Decl., Ex. 5, at 59 (“I’ve just completed Mike’s Nature trick 

of adding in the real temps to each series for the last 20 years (i.e. from 1981 onwards) and from 

1961 for Keith’s to hide the decline.”); see also NSF IG Report at 2-3 (acknowledging that East 

Anglia emails “reasonably caused individuals, not party to the communications, to suspect some 

impropriety on the part of the authors”) (Coffin Decl., Ex. 7, at 2-3). 

Plaintiff downplays his role in the version of the hockey-stick graph that appears on the 

front cover of the 1999 World Meteorological Organization report on climate change, which the 

East Anglia report deemed “misleading” in light of the “hide the decline” email.  See Ex. 5 at 59-

60.  But Mann does not disclose that the WMO graph, which is the subject of Phil Jones’ email 

to Dr. Mann (see Coffin Decl., Ex. 13), presented Mann’s hockey stick data along with the work 

by Phil Jones and Keith Briffa.13  When East Anglia’s Phil Jones referred to “Mike’s Nature 

trick” to “hide the decline” in the graph’s presentation in an email to Mann, a reader could 

                                                 
13 Contrary to plaintiff’s assertions, National Review accurately characterized the WMO Report 
version of the graph as “a simplified version” of the hockey-stick graph.  See National Review 
Mem. at 7.  A copy of that graphic (which has apparently been removed from WMO’s website) 
is available at Coffin Decl., Ex. 13 at 2.  For the convenience of the Court, defendants attach a 
larger version of the graphic as Ex. E to the Supp. Coffin Decl., attached to this brief. 
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reasonably infer Mann’s complicity in that graph’s “misleading” presentation.14  Plaintiff has 

conceded that the “decline” that Professor Jones sought to “hide” referred to what he has called 

“bad tree ring data.”  See Supp. Coffin Decl., Ex. G; see also Pl.’s Resp. at 18 n.35 (decline 

refers to “well documented” “divergence in tree ring density proxies after 1960” – i.e., proxy 

data that does not correlate with instrumental measurements).  Given Mann’s own account, it is 

entirely plausible to conclude, as numerous Mann critics have done, that Mann and his 

colleagues threw out bad data when it did not fit their hypotheses.  See, e.g., Coffin Decl., Ex. 

13; Supp. Coffin Decl., Ex. F. 15 

Mann offers what he considers to be an innocent explanation for the “hide the decline” 

email, arguing that Dr. Jones’ reference to “Mike’s Nature trick” refers somehow to “a common 

statistical method to deal with data sets.”  Pl.’s Resp. at 18.  Mann’s explanation may make sense 

to him, but given its facial implausibility, it does not bind his critics to accept it at face value.  

Nor does the fact that several investigations of Mann’s involvement in the East Anglia emails 

                                                 
14 Stephen McIntyre has asserted that Phil Jones used a “trick” to “hide the decline” evident in 
proxy data from Keith Briffa’s research (that mirrored the method used in the IPCC chapter that 
Mann for which Mann the lead author) – namely, deleting the post-1960 proxy data, which had 
the effect of making the graphic presentation of the Briffa data appear more consistent with that 
presented by Mann and Jones.  See Supp. Coffin Decl., Ex. F (Stephen McIntyre, “IPCC and 
‘The Trick,’” climateaudit.org (Dec. 10, 2009).  Thus, the finished product graphically 
represented three separate studies to appear remarkably consistent, when in fact Briffa’s study 
showed dramatic declines in tree-ring proxy data after 1960 (suggesting a lack of correlation 
between proxy data and measured instrumental data). 
15 Similarly, the Oxburgh report, cited by Mann (Pl.’s Resp. at 19) as evidence of his 
“exoneration,” examined only the conduct of East Anglia Climate Research Unit scientists, not 
Mann.  Nonetheless, the panel concluded that it was “regrettable” that tree-ring proxy 
reconstructions “by the IPCC and others” neglected to emphasize “the discrepancy between 
instrumental and tree-based proxy reconstructions of temperature during the late 20th century.”  
See Pl.’s Resp., Ex. 5 at 5 ¶ 7.  Prof. David Hand, the head of the Royal Statistical Society and a 
member of the panel, subsequently singled out Michael Mann’s research for criticism, noting 
that Mann’s used “inappropriate methods” that “exaggerated the size of the blade at the end of 
the hockey stick.”  See Supp. Coffin Decl., Ex. H.  The panel, though not Prof. Hand, later 
clarified that its report had not charged any scientists with being “deliberately misleading” in 
their analyses.  
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accept rather uncritically Mann’s explanations mean that his critics could not reach a different 

conclusion based on their own review of the underlying evidence.  Indeed, Penn State cleared 

Mann on three of the four charges against him, including the charge that he suppressed or 

falsified data in his research, based principally on the investigative committee’s interview with 

Mann himself.  This led Richard Lindzen, a climatologist at the Massachusetts Institute of 

Technology, to remark:  “It’s thoroughly amazing.  I mean there are issues he explicitly stated in 

the emails.  I’m wondering what’s going on?”  Coffin Decl., Ex. 6 at 2-5, 13. 

The East Anglia Report also accused climate scientists of destroying records and refusing 

to share data with other scientists.  In a May 28, 2008 email, Jones urged Plaintiff to delete 

emails and to email another scientist “and get him to do the same?”  Coffin Decl., Ex. 5 at 92.  

While Mann apparently did not delete any of his own emails, a subsequent investigation by the 

Department of Commerce Inspector General confirmed that Mann complied with Jones’ request 

to email another colleague to request that he destroy documents and that that colleague did, in 

fact, delete emails in response.  See Pl.’s Ex. 12 at 5.  Despite Plaintiff’s subsequent efforts to 

downplay his role in destruction of public records, he was at least complicit in this malfeasance 

by forwarding Jones’ request to his colleague.  In that vein, the East Anglia Report accused CRU 

scientists of “failing to display the proper degree of openness” and going “out of their way to 

make life difficult on their critics[.]”  Coffin Decl., Ex. 5 at 11, 33. 

At bottom, even assuming that National Review and Steyn actually accused Mann of 

improper conduct in his research or “academic fraud,” there are ample facts in the record to 

support a good faith conclusion that Mann did, in fact, do so.  This Court need not determine, at 

this stage of the litigation, whether the “fraud” allegations are true (something that Defendants 

would likely argue if this case proceeded to discovery and trial), but the ambiguities in the record 

clearly defeat any suggestion that that National Review harbored “serious doubts” about its 
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commentary.  St. Amant, 390 U.S. at 731.  As such, Plaintiff cannot demonstrate actual malice.  

Rhodes, 536 F.3d at 296.16 

IV. EVEN IF PLAINTIFF PREVAILS ON THIS MOTION, THE COURT SHOULD 
DENY HIS REQUEST FOR ATTORNEYS’ FEES 

Despite conceding that the Act applies to National Review’s commentary, plaintiff argues 

he is entitled to attorneys’ fees because National Review’s ant-SLAPP motion is “frivolous.”  

D.C. Code § 16-5504(b).  Plaintiff’s request for fees is specious.  Whatever “frivolous” may 

mean under the Act, it cannot include situations where plaintiff concedes not only the 

applicability of the Anti-SLAPP act, but that Defendants have satisfied their prima facie burden.  

Given the significant First Amendment issues presented by National Review’s motion, it is far 

from “frivolous.”  Because plaintiff has conceded the Act applies to his claims, his request for 

fees should be rejected in the unlikely event that he prevails.   

CONCLUSION 

For the foregoing reasons, the Complaint should be dismissed with prejudice. 

Dated: February 1, 2013   Respectfully submitted, 

      /s/ Shannen W. Coffin     
      Shannen W. Coffin (D.C. Bar No. 449197) 
      Chris Moeser (Pro Hac Vice) 

1330 Connecticut Avenue, NW 
      Washington, DC 20036-1795 
      Telephone: (202) 429-6255 
      Facsimile: (202) 429-3902 
      Email: scoffin@steptoe.com 
       
      Counsel for Defendants National Review, Inc. &  
      Mark Steyn 

                                                 
16For similar reasons, as explained in National Review’s Motion (at 37-39), plaintiff’s 
conclusory allegations of “actual malice” fail to satisfy the pleading requirements of D.C. Super. 
Ct. Civ. R. 12(B)(6).  In light of significant questions raised in the reports referenced in 
Plaintiff’s Complaint, he has not pled facts to support a determination that defendants harbored 
serious doubts about the truth of their statements, even if read in the most negative light.   
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1. I am a partner in the Washington, D.C. office of Steptoe & Johnson LLP.  I have 

been licensed to practice law in the District of Columbia since 1996 and am a member in good 

standing of the Bar of the District of Columbia.  I serve as lead counsel in this matter for 

Defendants National Review, Inc. and Mark Steyn (collectively, “Defendants” or “National 
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Motion to Dismiss Pursuant to the D.C. Anti-SLAPP Act and Motion to Dismiss Pursuant to 
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Michael E. Mann, Gavin Schmidt, and Eric Steig, “Tree Ring Circus: Paleoclimate Redux,” 
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3. Attached hereto as Exhibit B is a true and correct copy of an excerpt from the 

following book: Michael E. Mann, The Hockey Stick and the Climate Wars (Columbia Univ. 

Press 2012).   
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Eric Kancler, “The Man Behind the Hockey Stick,” Mother Jones, April 17, 2005, available on 
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Climate Change.  A smaller version of the graph was included at page 2 of Exhibit 13 of the 
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