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Panel Description: 
Federal Rule of Civil Procedure 45 and its state rule equivalents provide a mechanism to obtain discovery from non-parties. This is particularly important in eDiscovery, as it is common for relevant electronically stored information (ESI) to be held by non-parties. Although the Rule has been amended several times and is generally interpreted and applied in harmony with the broader rules of discovery, it is not as explicit in terms of negotiation and cooperation as Rules 26 and 34. This means that parties and non-parties must work with the Court on a case-by-case basis to address issues of scope, proportionality, form of production, burdens, and cost shifting. And because this method of discovery involves non-parties who often have little or no stake in the outcome, their privacy and security concerns are at the forefront. What options are available to requesting parties, responding non-parties, and the Court to protect a non-party’s heightened privacy and confidentiality interests when served with a Rule 45 subpoena?
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Presenter
Presentation Notes
Do not do a lengthy introduction of the panelists—just name and organization for each.

* * * * *

Robert Keeling III
Sidley Austin�
Robert is a partner at Sidley Austin. His practice includes a special focus on electronic discovery matters. He represents both plaintiffs and defendants in complex civil litigation throughout the nation and conducts internal investigations in the U.S. and throughout the world. Robert is experienced with technology-assisted review and predictive coding applications that can enable clients to significantly reduce e-discovery costs while maintaining the defensibility of the review. Robert has conducted several continuing legal education programs on e-discovery. He has also lectured at Vanderbilt University Law School and Fordham University School of Law on discovery issues.

Meghan Landrum
Google�
Meghan is the Director and Head of Discovery for Google, and supports Google’s team of attorneys, project managers, paralegals and operations team members. She leads Google’s discovery efforts worldwide, designing and implementing defensible processes for managing information governance, proportional discovery and the reduction of discovery related costs. Meghan is responsible for developing processes, aligning staff and implementing technologies that drive efficiencies and best practices for Google’s discovery efforts. She sets strategies and priorities and ensures that Google’s discovery team continues to scale with the company’s growth by focusing on discovery policy/case law and operational efficiency. Prior to joining Google, she was a partner in commercial litigation for Reed Smith LLP, where she focused on commercial litigation, product liability litigation and discovery analysis and technology. Meghan is a graduate of UC Berkeley School of Law and a graduate of UCLA, where she majored in political science, with a specialization in business administration and Mario Kart.

Meghan A. Podolny
Hunton Andrews Kurth LLP�
Meghan’s practice focuses on complex commercial litigation, information governance and eDiscovery issues, and internal investigations. She is counsel in the firm’s litigation practice and a central member of the Information Governance & eDiscovery group providing state-of-the-art data management and eDiscovery advice and services to a wide variety of corporate clients. Her experience includes developing enterprise-level information governance best practices and working with clients on the development of tailored protocols to streamline a company’s discovery preparation and response to control costs associated with electronic information and meet its desired risk level. Meghan frequently serves as eDiscovery counsel to advises and lead massive discovery response plans, often in response to internal investigations, governmental subpoenas or other requests. She regularly leads presentations advising clients and lawyers alike on preservation obligations and strategies, predictive coding, and cross-border discovery issues. Meghan is also a frequent speaker and writer on a number of issues related to electronic discovery, data preservation, privilege waiver, and employee communication privacy concerns.

Matthew Prewitt
Schiff Hardin LLP�
Matt is a trial lawyer with a national practice in trade secrets litigation, disputes arising from the theft or destruction of electronic data, breach of restrictive covenants, and related claims for unfair competition and business torts. As lead trial counsel, Matt has obtained injunctive relief in expedited proceedings in more than a dozen states and has won case-terminating sanctions for destruction of electronic data in multiple suits. In addition to his trial practice, Matt frequently counsels clients on issues of data protection and employee mobility. Matt is the chair of Schiff Hardin’s Cybersecurity and Data Privacy Team, co-chair of the firm’s Trade Secrets and Employee Mobility Team, and a member of the firm’s e-Discovery Committee. Matt is a Certified Information Privacy Professional (CIPP/US) and member of the International Association of Privacy Professionals. He is an adjunct professor of law at Chicago-Kent College of Law. Matt is a graduate of the University of Chicago Law School.

Hon. Lisa Margaret Smith
U.S. District Court, Southern District of New York�
When she was appointed in 1995, Judge Smith was an Assistant U.S. Attorney for the Southern District of New York. She had previously served as an ADA in Brooklyn and an Assistant Attorney General for the State of New York in Albany. Judge Smith earned her J.D. degree from Duke University School of Law. She is on the Boards of Editors of the Federal Courts Law Review, and the Federal Bar Council Quarterly. Judge Smith is a member and a Vice President of the Westchester Women’s Bar Association. She is active in the Federal Bar Association, the Federal Magistrate Judges Association and the Federal Bar Council. Judge Smith is an adjunct professor of Evidence and Civil Procedure, and teaches Federal Courts, at the Elisabeth Haus School of Law at Pace University.





The 2015 Amendments & Non-parties

 2015 Amendments the Federal Rules of Civil Procedure
 Rule 26(b)(1)
 Rule 37(e)
 Rule 34
 Rule 45 … unchanged

3The Sedona Conference Institute  March 7-8, 2019
© 2019, The Sedona Conference



Privacy, Proportionality & Non-party 
Discovery
Revised Rule 26(b)(1): “... [P]roportional to the needs of the 
case, considering the importance of
 the issues at stake in the action,
 the amount in controversy,
 the parties’ relative access to relevant information,
 the parties’ resources,
 the importance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery 

outweighs its likely benefit.”
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Nuts & Bolts of Non-party Discovery

 Non-Party Preservation
 Protective and 502(d) Orders
 Data Security
 Redaction
 Cost Shifting
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Final Thoughts
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