
 

 

Classification: Public 

March 24, 2021 
 
Directed to:  Complainant, Retail, Health Care and Service Employees Union, 

CLAC Local 301 - Robyn Haarsma 

RE: A duty of fair representation complaint brought by the Complainant 
affecting the Retail, Health Care and Service Employees Union, 
CLAC Local 301 – Board File No. GE-08373 

 
[1] The Complainant alleges the Retail, Health Care and Service 
Employees Union, CLAC Local 301 (the “Union”) breached its duty of fair 
representation pursuant to section 153 of the Labour Relations Code (the 
“Code”) in its handling of his termination by Entrust Adult Inc. (the “Employer”). 
 
[2] In accordance with the Board’s usual practice, the materials filed by the 
parties were forwarded to a panel of the Board (Schick, Bish, Schuster) to 
determine whether there were grounds for summary dismissal of the complaint 
or whether it should be sent to a hearing. For the purposes of this review, we 
rely on the allegations of fact that are agreed or uncontested. Where material 
facts are in dispute, for the purposes of this review, we rely on the 
Complainant’s version of events. 
 
[3] Having reviewed the materials presented by the parties, we conclude 
the complaint should be summarily dismissed pursuant to section 16(4)(e) as 
without merit. Our reasons follow. 

Background 

[4] The Complainant was employed by the Employer for 11 years with a 
clean disciplinary record. He worked as a Community Support Worker at an 
Employer facility, which from the record is some form of group living facility for 
disabled persons. 
 
[5] In mid to late April of 2020, the Employer implemented a COVID-19 
heath screening policy and staff/client questionnaire for all employees, clients 
and visitors of the Employer’s facility. The policy required staff to take the 
temperature of all staff and visitors daily upon entering or re-entering the facility. 
Further, staff were required to “[c]omplete the COVID-19 Staff/Visitor 
Questionnaire daily upon entering or re-entering the [facility]”. The results of the 
temperature check and Questionnaire were to be documented on a tracking 
sheet, and uploaded once daily. Specific guidance in the policy stated: 

Fill out the following questionnaire each time staff or visitors 
enter or re-enter the [facility]. Record whether or not the 
questionnaire has been completed in the COVID-19 Health 
Screening Tracking Sheet (yes/no). 

COVID-19 Staff and Visitor Questionnaire
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1. Do you have any of the below symptoms: 

 Fever (38.0 C or higher)    YES NO 

 Cough      YES NO 

 Shortness of Breath / Difficulty Breathing YES NO 

 Sore Throat     YES NO 

 Runny Nose     YES NO 

 Feeling unwell / Fatigued    YES NO 

 Nausea / Vomiting / Diarrhea   YES NO 
 

2. Have you, or anyone in your household travelled 
outside of Canada in the last 14 days?   YES NO 
 

3. Have you, or anyone in your household been in 
contact in the last 14 days with someone who is 
being investigated or confirmed to be a case of 
COVID-19?      YES NO 

[6] The COVID-19 Health Screening Tracking Sheet states it will be used “to keep track of 
whether staff and clients PASS or FAIL the Health Screening … A FAIL is when the temperature 
screening revealed a temperature of 38 C or higher for staff/visitors or 37.8 C or higher for 
clients OR the individual answered YES to one or more questions on the COVID-19 Staff or 
Client Questionnaire” [Emphasis in original]. The tracking sheet goes on to state: 

Did any staff FAIL health screening? If so, take the following action: 

 The staff member MUST NOT be permitted to enter the home. 

 The staff member must be instructed to leave immediately. If the staff 
member used public transit, Entrust will send the staff member home via 
taxi with a mask. 

 Contact your Manager to inform them and have the shift replaced. 

 The staff member must begin to self-isolate at home and complete the 
online self-assessment for Healthcare Workers … 

[7] The Complainant was aware of this screening and on occasion was the employee filling 
in the Tracking Sheet. 
 
[8] The Complainant was booked off on vacation from Sunday, May 3, 2020 at 9:00 am until 
Wednesday, May 13, 2020 at 9:00 am. He went on a vacation to the United States. In the 
course of the Union’s subsequent investigation, he told the Union he did not disclose to his 
Employer that he was going to the United States, and that it was his personal and private 
business where he chooses to go on vacation. He returned on May 12, 2020 through the 
Edmonton International Airport. The Complainant states that upon his return he had no 
symptoms of COVID-19. He says on his return through customs no one told him of any 
requirement to self-isolate for 14 days. 
 
[9] The Complainant then went back to work. 
 
[10] The Employer produced to the Union two Tracking Sheets purporting to show the 
Complainant attending for night shift work at 10:00 pm on May 13, 2020 and at 9:58 pm on May 
14, 2020. Each of these sheets record a passing temperature for the Complainant, and each 
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record the Complainant as having completed the Questionnaire and a “PASS” for the health 
screening. 
 
[11] The Complainant denies having answered the questions on the Questionnaire on these 
occasions. He says it was routine for staff to pre-fill the Tracking Sheet, just waiting for the 
temperature to be input, and for the questions not to be asked. He says had done that for other 
employees and they had done it for him.  
 
[12] Therefore, the Complainant states he did not “lie” or “fail to disclose” his international 
travel, because he was not actually asked the question. 
 
[13] In fact, in his reply, the Complainant denies attending at work for a shift beginning on 
May 13 whatsoever, stating “I did not work on May 13, 2020”. He says his vacation approval 
shows he was on vacation on that day. He uses this to reinforce his claim the sheets are pre-
filled. Of course, his vacation approval form is not as clear as he suggests: it says he was on 
vacation until 9:00 a.m. on May 13, which would not be inconsistent with availability to work the 
night shift beginning later on May 13. Importantly, the Board notes this suggestion that one of 
the Tracking Sheet forms is actually a total fabrication of his attendance – including what would 
be a “fake” temperature – was apparently not raised in the Union’s subsequent Appeal Hearing 
(discussed below) regarding the Complainant’s grievance. The Union’s record of that hearing 
records that these Tracking Sheets were referred to, and the Complainant is noted as explaining 
that he did attend those days but making his argument that the forms were pre-filled and that he 
was not asked the screening questions. 
 
[14] That said, even if the Board assumes for the purpose of this summary dismissal 
consideration that the Complainant did only attend for the night-shift beginning on May 14, the 
fact is undisputed that he did attend at work, having travelled outside Canada within 14 days, 
and his explanation for his attendance despite that travel is that no one asked him the screening 
question. 
 
[15] On May 17, 2020, the Complainant began to feel unwell. He informed the Employer he 
would not be coming to work. He booked the next available COVID-19 testing spot on May 19, 
2020. Around 8:45 pm that night, he was informed by Alberta Health Services (“AHS”) he had 
tested positive for COVID-19. He had provided AHS with his employment information and 
understood AHS would be contacting the Employer, so he did not contact the Employer himself. 
AHS contacted the Employer at 9:54 pm on May 19, and revealed the Complainant had tested 
positive. The Employer contacted the Complainant that evening, and the Complainant confirmed 
he has tested positive. He did not reveal his travel to the United States to his Employer at that 
time. 
 
[16] The next day, May 20, 2020, a nurse from the COVID response team told the Employer 
that the Complainant had told AHS about recent international travel. 
 
[17] On May 27, 2020, the Employer terminated the Complainant. The termination document 
states: 

Description of Violation:  

… Failure to Disclose Positive Test & Out of Country Travel 
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Decision Taken/Comments: 

[The Complainant] will be terminated with just cause for not disclosing his out of 
country travel to Entrust and failing to self isolate for 14 days. 

[The Complainant] willfully put the health and safety of Entrust clients and staff at 
risk by his actions. These actions breach the essential and inherent trust that is 
implied in our employment relationships and cannot be repaired. 

[18] On June 2, 2020, the Union commenced filed a first step grievance of the Complainant’s 
termination. The Employer denied the grievance at Step 1 and asked for a meeting. On June 9, 
2020, a Grievance Meeting was held between the Employer, the Union and the Complainant. 
The Union inquired in that meeting whether there was any way the Complainant could re-
establish trust with the Employer, and the Employer noted six instances in which it believed the 
Complainant could, and should, have been forthcoming with the information that he had 
travelled outside of Canada. In the end, the Employer continued to assert its termination was 
justified and reasonable. 
 
[19] On June 17, 2020, the Union’s Grievance Review Panel was convened and concluded 
the grievance would not be successful if brought before an arbitrator. On June 19, 2020, the 
Union made one final attempt, based upon the long service of the Complainant, to convince the 
Employer to reinstate the Complainant with a time-served suspension and subject to a last 
chance agreement. That attempt was again unsuccessful. Thus, on June 23, 2020, the Union 
advised the Complainant there was nothing more the Union could do and, on July 15, 2020, it 
formally withdrew the grievance. The Union’s rationale for its decision is outlined in its July 15 
letter. 
 
[20] The Complainant then sought a review of that decision to the Union’s Appeal process. 
The Complainant had an opportunity to make submissions in writing and orally concerning why 
he believed the Union’s decision had been inappropriate. The Union considered those 
submissions and dismissed the appeal for reasons provided in writing. 
 
[21] In his complaint to the Board, the Complainant alleges the Union breached its duty of fair 
representation by failing to advance his grievance, taking issue with the Union’s basis for its 
decision. 

Analysis 

[22] The law surrounding the duty of fair representation under section 153 is well established. 
The Board’s role is to examine and decide whether the Union represented the employee fairly – 
that is without discrimination, arbitrariness, bad faith or serious negligence. This Board’s 
decision in Reid v. United Steelworkers of America Local Union No. 7226, [2000] Alta. L.R.B.R. 
LD-064 (at para. 3) summarizes some of the key principles underlying the duty of fair 
representation:  

 The Union need not take every grievance to arbitration. It need not take a 
grievance to arbitration just because the grievor asks the Union to do so. The 
Union is entitled to assess the merits of the grievance, the chances of 
success at arbitration, the costs of the arbitration process and other factors 
when deciding whether or not to advance a grievance to arbitration. 

 The Board focuses its examination on the Union's conduct and 
considerations while the Union represented the employee and in making its 
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decision, rather than on the merits of the grievance, which is the question an 
arbitrator would answer. 

 The Union is entitled to make a wrong decision, as long as it fairly and 
reasonably investigates the grievance and comes to an informed decision. 

 The Union must give the employee a fair opportunity to present the 
employee's own case to the Union and to provide input on the results of the 
Union's investigation. 

 The Union should communicate fairly with the employee about all aspects of 
its representation. Communication with the employee can play a significant 
role in representation, but the Union need not take direction from the 
employee or answer all questions to the employee's satisfaction, nor must it 
act within the employee's time limits. 

 A Union does not breach its duty of fair representation just because it 
reaches a conclusion with which the employee does not agree. 

 
[23] The Board’s Information Bulletin #18 provides a good outline of the issues to be 
addressed in reviewing a Union’s conduct with respect to the duty of fair representation.  The 
most relevant portions of Information Bulletin #18 for this complaint are: 

 
Unions Must Avoid Ill Will 
Decisions must not be motivated by ill will. Union officers must not let personal 
feelings influence whether or how to pursue a grievance. Decisions influenced by 
personal hostility, revenge or dishonesty may violate the Code. 
… 

Unions Must Not Discriminate 
A union must fairly represent all employees in a bargaining unit. This means a 
union must not discriminate on the basis of union membership and factors such 
as, race, religion, sex or age should not influence the way a union handles a 
grievance. Each member should receive individual treatment. Favouritism and 
prejudice should play no part in grievance handling. Unions should consider only 
relevant and lawful matters when deciding whether or not to file or continue 
grievances. 
… 
Unions Must Not be Arbitrary 
In deciding whether or not to pursue a grievance, a union must avoid arbitrary, 
capricious, discriminatory or wrongful conduct. It must not act in bad faith.   
 
It is arbitrary to give only superficial attention to the facts or matters in issue. It is 
arbitrary to decide without concern for the employee’s needs and interests.  … 
 
It is arbitrary not to investigate. 
 
A union should thoroughly investigate all of the facts and evaluate the probable 
outcome of arbitration before deciding to abandon or settle a grievance. This 
includes a review of the merits of the grievance and of arbitration decisions for 
similar grievances. … 
 
The Board will uphold the union’s decision if it concludes that the union: 

 investigated the grievance and obtained full details of the case, including the 
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employee’s side of the story; 

 put its mind to the merits of the claim; and 

 made a reasoned judgment about the disposition of the grievance. 
… 
Union’s Right to Consider Other Factors 
A union can consider legitimate factors other than the grievor’s interests. For 
example, the union may have promised the employer that it would not advance a 
particular interpretation of the contract. Or the union may be concerned that a 
victory would have an adverse effect on the other employees in the unit.  … 

[24] The Complainant disagrees with the Union’s decision not to advance his grievance 
further. He suggests the Union has simply sided with the Employer’s explanation for his 
termination. He argues he has been targeted for dismissal by the Employer because of his 
seniority, race and concerns he has about the Union, and there was not just cause for dismissal. 
 
[25] The question here is whether the Union made a reasoned judgment as to the lack of 
chance of success of the Complainant’s grievance. The question is not whether the 
Complainant or the Board agree with that decision. The question is whether the Union put its 
mind to the merits of the claim and took a reasoned position. 
 
[26] The Union investigated the circumstances of the Complainant’s dismissal. One 
uncontestable fact is clear: the Complainant attended for work on at least one shift when he 
knew the Employer was screening employees for whether they had been outside of Canada 
within the last 14 days. He understood the Employer had a policy each employee was to be 
asked that question before entering work, and that any employee who had been outside 
Canada in the last 14 days was not to be allowed to enter the building. And, despite having 
been outside Canada, the Complainant attended anyway. His excuse is that he “wasn’t asked 
the question”. Not surprisingly, particularly given the stage of the COVID-19 pandemic and the 
vulnerability of populations in communal living settings, the Employer considered that to be a 
serious breach of its trust for the Complainant. Given his knowledge of the Employer’s policies 
and what questions needed to be answered before entering the building, his actions were a lie 
of omission.  
 
[27] The Union’s eventual decision that the Complainant’s actions were so serious that there 
would be no chance of success at arbitration is a reasonable one. The Complainant presented 
to the Union his excuses for his actions and his alternative explanations for the Employer’s 
action. It is entirely reasonable for the Union to have found none of these would be successful 
before an arbitrator in light of the uncontested fact above. We note the Union’s decision did take 
into account the long-service of the Complainant, and that it did argue that potential mitigating 
factor to the Employer, without success. 
 
[28] The Complainant argues various minor deficiencies, including the Employer’s reference 
to a “failure to disclose positive test” (when it is clear the Employer quickly became aware of the 
positive test shortly after the Complainant did, via AHS, as the Complainant had understood 
would happen) and inaccuracies in the dates contained in the Union’s correspondence going to 
that issue. However, it is clear to the Board that issue was tangential to the Employer’s primary 
impetus for the termination: the non-disclosure and lie by omission concerning the international 
travel. The Union was reasonably focused on that issue, and it reasonably concluded that fact 
would be fatal to the grievance in arbitration.     
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[29] In the end, the Board finds the Union’s representation of the Complainant was without 
discrimination, arbitrariness, bad faith or serious negligence. It is clear to the Board that the 
Complainant’s loss of employment and the Union’s decision not to grieve was not based upon 
any of the factors the Complainant wishes to blame for his situation, but result from his own ill-
considered attempt to ignore important screening policies, lying by omission to his Employer, 
and putting others at risk. 
 
[30] Accordingly, the complainant is summarily dismissed as without merit pursuant to 
section 16(4)(e). 

 
Jeremy D. Schick, Vice-Chair 
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