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ISSUE  -   PRODUCTION REQUIREMENTS  IN A LOSS TRANSFER  DISPUTE 

[1] In the context of a loss transfer dispute pursuant to s. 275 of the Insurance Act,  

R.S.O. 1990, c. I.8, the issue before me involves the production obligations of the insurer 

seeking indemnity. 

 

PROCEEDINGS 

[2] This motion for productions proceeded on the basis of Document briefs, Books of 

Authority and written submissions. 
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ORDER SOUGHT 

 

[3] The Respondent Chartis seeks: 

 

1.        An Examination Under Oath of the file handler(s)/adjuster(s) who handled and 
ultimately settled the claim on a full and final basis, specifically Anna Klein and 
Melanie McLean (who assumed carriage of the Unifund file after March 2018);  
 

2. Production of the following: 

(a) the job titles, general description of duties and CVs (should CVs exist) for 

each of Anna Klein (file handler), Melinda McLean (file handler),  Christine 

Hunger, Laurel Cutting, Neil Ferguson, Jeff McComb, Anna Machel (all 

members of the First Loss Review Team – December 23, 2015, at p.26 and 

November 6, 2015, at p.144 of the redacted log notes), Maria Jolly (p.104), 

Neil Ferguson (SIU), members of the Large Loss Review Committee (July 6, 

2016, at p.170), Ganesh Sathananthan (p.238), Vivian Lam (at pp.238-240), 

Anna Arabia (at p.272, 273), and Terri Urman (at p.272, 273).   

 

(b) an unredacted copy of the adjuster log notes from all adjusters involved in 

the handling of the subject accident benefits claim, including log notes since 

August 24, 2018. 

 

(c) copies of the Disposition Review by Melanie McLean of April 3, 2018, and 

File Transfer Summary of April 18, 2018 (at pp.261-264 of redacted log 

notes). 

 

(d) all unredacted records, worksheets, notes (written or electronic) from any 

Unifund supervisors, managers, members of and/or the First Party Loss 

Review Committees and Large Loss Committees involved in the claimant’s AB 

file. 

 

(e) all written records produced by any Unifund employee involved in the 

claimant's AB file. 

 

(f) any and all internal communications (e-mail or otherwise) of Unifund 

employees involved in the handling of the claimant's AB file, if not already 

produced. 

 

(g) any and all “disposition plans” prepared by Unifund and “review reports” 

and/or any similar plans/reports. 

 

(h) copy of all annuity reports generated by McKellar Structured Settlements Inc. 

(at p.196 of the redacted log notes) and any other structured brokerage 

company that provided an annuity report at the request of Unifund in respect 
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of the claimant, including any instructions to the annuity company, verbal, 

written and/or electronic. 

 

(i) copy of the transcript of the examination under oath of the claimant 

conducted on May 8, 2014. 

 

(j) all reports, calculations and summaries compiled to assist in reaching their 

decisions in regard to the full and final settlement of the claimant’s claim 

including, but not limited to, catastrophic impairment determination. 

 

(k) the legal opinion obtained by Unifund and relied upon in reaching their 

decision on the issue of catastrophic impairment and the full and final 

settlement of the claimant’s claim herein.  

 

(l) a copy of all LAT pleadings. 

 

(m) a specific breakdown of how each of the settlement amounts were reached. 

 

3. To provide a sworn Affidavit of Documents, listing in Schedule B those documents 

Unifund is refusing to produce along with the reasons for the refusal.  

 

FACTS 

[4] Unifund Insurance Company (“Unifund”) has brought a claim pursuant to Section 275 

of the Insurance Act, R.S.O. 1990, c.I.8 and Section 9 of Regulation 644 (loss transfer 

provisions) for indemnification from Chartis Insurance Company of Canada (“Chartis”) for 

accident benefits payments made to Matthew Asiedu, born July 14, 1988, (“claimant”). The 

claimant was driving a Unifund insured motor vehicle when he was involved in a collision on 

September 20, 2013, with a tractor trailer insured by Chartis. 

 

[5] The claimant Matthew Asiedu sustained multiple orthopaedic injuries and an alleged 

traumatic brain injury. The primary issue in the accident benefits claim was whether the 

claimant suffered a psychosis and/or schizophrenia as a result of, or materially contributed 

to, by reason of his involvement in the subject motor vehicle accident. 

 

[6] Matthew Asiedu presented his accident benefits claim to Unifund, which commenced 

paying benefits. The claimant eventually brought a claim in tort against the driver and owner 

of the tractor trailer insured by Chartis. At the same time, he was being paid accident benefits 

by Unifund.   

 

[7] Over the course of the accident benefits claim, Unifund submitted the following 

Requests for Indemnification and Chartis paid as noted in the table below:   

 



 4 

    

 

 

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

  

 

 

 

 

 

 

 

 

 

 

[8] It would appear from this that the Respondent Chartis paid the first 10 loss transfer 

indemnity requests, so the primary issue in this dispute is the “reasonableness” of the 

eleventh indemnity request which involved a lump sum settlement of some $630,000 to 

resolve the accident benefits claim of Matthew Asiedu on a full and final basis. It would 

appear from the materials provided that Chartis takes issue with Unifund’s assessment of the 

CAT risk and the amounts paid for income replacement benefits, medical/rehabilitation 

benefits and attendant care benefits in the face of the medical documentation available at 

that time. 

 

RFI DATE PERIOD 

COVERED 

TOTAL 

AMOUNT 

AMOUNT 

PAID 

1.  Unknown Unknown $355.08 $355.08 

2.  Nov 27/2014 June 26 to Oct 

28/2014 

$10,327.79 $10,327.79 

3. April 21/2015   $7,534.53 $7,534.53 

4.  Sept 14/2015 April 19 to Sept  

11/2015 

$48,269.72 $48,269.72 

5.  Dec 16/ 2015 Sept 12 to Dec 

15/2015 

$4,329.73 $4,329.73 

6.  April 21/2016 Dec 16/2015 to  

April 18/2016 

$2,912.86 $2,912.86 

7.  Aug 11,2016 April 19 to Aug 

10/2016 

$20,618.33 $20,618.33 

8.  Dec 15/2016 Aug 11 to Dec 

13/2016 

$8,8.91.45 $8,8.91.45 

9.  April 21/2017 Dec 14/2016 to  

April 17/2017 

$1,047.27 $1,047.27 

10. Feb 2/2018 April 17/2017 to  

Feb 2/2018 

$499.22 $499.22 

11. April 10/2019 

(received April 

22/2019) 

April 22/2019) 

Feb 2/2018 to  

March 12/2019 

$620,000.00 

(Revised to 

$630,000.00) 
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[9] A global mediation in tort and AB was agreed upon which took place on February 7, 

2019, at which time the claimant settled his claim for accident benefits in the sum of 

$630,000.00, subject to a capacity assessment. The settlement was broken down as follows: 

 

 $174,000.00 Paid to Claimant 

  $406,000.00 Structured 

  $50,000.00 Paid for outstanding treatment costs 

 

[10] Of this sum, the following was paid under each heading: 

 

  $430,000.00 Medical Benefits 

  $50,000.00 Paid for incurred expenses and benefits 

  $150,000.00 Income Replacement Benefits 

 

[11] For the global mediation, the claimant filed one mediation brief in respect of both his 

tort and accident benefits claims, but the tort defendant insured by Chartis does not appear 

to have been privy to the settlement negotiations with respect to the accident benefits claim 

as between the claimant and Unifund. Although the accident benefits claim settled at the 

global mediation, the tort claim did not. The tort claim was settled subsequently in the sum of 

$80,000.00, plus a share of the costs of the global mediation, with a release also executed 

on March 11, 2019.   

 

[12] The loss transfer Arbitration was commenced by Unifund on January 6, 2020 when 

Chartis failed to respond to the final indemnity request, which involved the full and final 

accident benefits settlement at the global mediation. I am advised that the issues to be 

determined in this loss transfer dispute include liability, the reasonableness of Unifund’s 

acceptance that the claimant sustained a catastrophic impairment, and the reasonableness 

of the payments made by Unifund to the claimant, specifically the full and final settlement 

reached on February 7, 2019 at a global mediation held in conjunction with the tort action. 

 

[13] Unifund claims that it has produced a copy of the non-privileged portions of their 

Accident Benefits file and log notes. Chartis claims that it has received 46 pdf’s comprising 

6051 pages, but that the index now produced in this loss transfer proceeding does not 

coincide with the order in the pdf’s and is missing documents referred to in the index such as 

the LAT application, First Party Loss Committee files, SIU files, legal opinions and file 

transfer summary. 

 

 

 

ANALYSIS AND FINDINGS 

 

[14] The primary issue in the loss transfer dispute before me involves the issue of the 

quantum of indemnity that Unifund might be able to recover from Chartis. The materials 

provided to me indicate that Chartis is challenging the “reasonableness” of the lump sum 
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settlement made at a global mediation which took place on February 7, 2019, after having 

paid the initial 10 indemnity requests. 

 

[15] The specific issues being dealt with by way of motion involve the documentary 

productions to be made, entitlement to Examination Under Oath of various claims handlers 

and the requirement to provide a sworn Affidavit of Documents. 

 

[16] The jurisprudence with respect to these issues in the context of a loss transfer or 

priority dispute where “reasonableness of payments” is in issue, has given rise to some 

general legal principles to be applied in such circumstances. I agree with Arbitrator Samis, as 

stated in Royal and SunAlliance v. Wawanesa (April 17, 2012), that the test to be applied for 

disputed productions in a loss transfer proceeding is “relevance”. If a document is not 

protected by some privilege and it is relevant to an issue between the parties, then it should 

be produced. I also agree with the findings of Arbitrator Novick in the decisions in Portage La 

Prairie Mutual Insurance Company v. Royal and SunAlliance Insurance Company of Canada 

(February 13, 2017) and Wawanesa v. Zurich (January 25, 2019), where it was stated that 

any documents or notes in the Applicant’s file that can reasonably be expected to illuminate 

claims handling decisions and disclose criteria applied or disregarded in the adjusting of the 

file should be produced, as without such disclosure there would be no reasonable way in 

which the second insurer would be able to determine if the file handling, investigation and 

payments made by the first insurer were reasonable. In Unifund Assurance v. Travelers 

Insurance Company (Arbitrator Bialkowski – April 13, 2020), the Arbitrator ordered 

production of the non-privileged portions of the accident benefits file, a payment summary, 

medicals and documentation in its possession as well as Settlement Disclosure Notice, but 

found that reserve information and communications with re-insurers beyond reasonable 

production. In that same decision, the Arbitrator found that the Respondent was entitled to 

examine a representative of the insurer which paid the accident benefits so as to explore 

what was paid under each heading, the documentation and information in the possession of 

the paying insurer at the time the payment was made and what was considered and relied 

upon in making the decision to pay such benefits. 

 

[17] I am in agreement with the legal principles set out in the jurisprudence above, but 

also find that consideration must be given to the costs involved in responding to requests that 

are excessive, unreasonable or overreaching. In addition, as indicated in Unifund (supra), the 

extent of production allowed should not be unlimited and an insurer’s general settlement and 

reserve strategy ought to be protected, as disclosure of same would negatively impact the 

ability to engage with claimants, their legal representatives, and other insurers in litigation 

matters. Each case must be decided on its own facts as to whether payments made in that 

particular case were reasonable. 

 

[18] Before dealing with the individual production requests of Chartis, I will deal firstly with 

the general request of a full copy of the subject AB file. Unifund claims that it has produced a 

copy of the non-privileged portions of their Accident Benefits file and log notes. Chartis 

claims that it has received 46 pdf’s comprising 6051 pages, but that the index now produced 
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in this loss transfer proceeding does not coincide with the order in the pdf’s and is missing 

documents referred to in the index such as the LAT application, First Party Loss Committee 

files, SIU files, legal opinions and file transfer summary. The contents of the underlying AB 

file are clearly relevant, subject to privilege, and ought be produced. Not only should the 

contents be produced, but they ought to be produced in a form where both counsel in a loss 

transfer dispute can easily refer to any document contained therein. In this case, Unifund has 

prepared an index and I cannot help but think that counsel for Unifund has the file organized 

in accordance with the index either electronically or by way of hard copy. The non-privileged 

portions of the subject AB file should be produced in this organized fashion, either 

electronically or by way of hard copy, much the same as a joint document brief would be. 

 

[19] In the analysis of the production requests herein, it is most important to note that the 

first 10 indemnity requests were paid and it is only the final request which encompassed the 

payments made in the period from February 2, 2018 until the full and final settlement 

reached at the joint tort and AB mediation on February 7, 2019, which appears to be in issue 

with respect to the quantum dispute. 

 

[20] In the paragraphs to follow, I will deal with each of the items requested by Chartis. 

 

1.        An Examination Under Oath of the file handler(s)/adjuster(s) who handled and 

ultimately settled the claim on a full and final basis, specifically Anna Klein and 

Melanie McLean (who assumed carriage of the Unifund file after March 2018).  

 

 On the basis of the reasoning set out in Unifund (supra), I find that Chartis is 

entitled to Examination Under Oath of either Anna Klein or Melanie Mclean. I 

do not believe the facts before me warrant an examination of more than one 

representative. Chartis is to choose the representative it wishes to examine. 

Should Unifund prefer to produce both for examination to avoid a potential 

long list of undertakings, they are at liberty to do so. I am of the view that the 

Respondent in a loss transfer quantum dispute should only be entitled to 

examine one and only one representative barring special circumstances. It 

would be unreasonable to order an Examination Under Oath of each adjuster 

having been involved in the claims handling. 

 
 
2. Production of the following: 

(a) The job titles, general description of duties and CVs (should CVs exist) for 

each of Anna Klein (file handler), Melinda McLean (file handler), Christine 

Hunger, Laurel Cutting, Neil Ferguson, Jeff McComb, Anna Machel (all 

members of the First Loss Review Team – December 23, 2015, at p.26 and 

November 6, 2015, at p.144 of the redacted log notes), Maria Jolly (p.104), 

Neil Ferguson (SIU), members of the Large Loss Review Committee (July 6, 

2016, at p.170), Ganesh Sathananthan (p.238), Vivian Lam (at pp.238-240), 

Anna Arabia (at p.272, 273), and Terri Urman (at p.272, 273).   
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On the basis of the specific facts of this case, I find that Unifund provide the 

job title of each of the individuals who was involved with the handling of the 

accident benefits claim beyond February 2, 2018, which is the date of the last 

paid indemnity request. The real issue in the case before me involves what 

happened beyond that date leading up to the lump sum full and final 

settlement on February 7, 2019. I am of the view that the costs involved in 

providing the additional information sought outweigh the probative value of 

that being sought and therefore unreasonable in the circumstances of this 

case. 

 

(b) An unredacted copy of the adjuster log notes from all adjusters involved in the 

handling of the subject accident benefits claim, including log notes since 

August 24, 2018. 

 

Unifund claims that it has already produced the non-privileged portions of the 

accident benefits file and adjusters log notes. Chartis claims that the log notes 

produced do not extend through the period of time when the settlement 

decision was made. Chartis claims that log notes have not been produced 

beyond August 24, 2018. I am of the view that Unifund must provide the non-

privileged portions of all log notes of adjusters involved and an explanation as 

to the nature of the privilege being maintained over any redacted portions of 

the file and log notes beyond August 28, 2018. Should Chartis remain 

unsatisfied with the explanation for privilege and should counsel agree, then I 

am prepared to review the unredacted log notes and the claim for privilege 

and rule as to that which ought be produced. If the parties are not prepared to 

proceed in this fashion, then the narrow issue of production of the redacted 

portions ought be referred to another arbitrator for a ruling, with that arbitrator 

having the discretion to award costs of such exercise. 

 

(c) Copies of the Disposition Review by Melanie McLean of April 3, 2018, and File 

Transfer Summary of April 18, 2018 (at pp.261-264 of redacted log notes). 

 

I cannot help but think that these documents may contain information assisting 

the Respondent in determining that considered by Unifund in reaching the 

final settlement. I therefore find that the non-privileged portions of those 

documents be produced. Unifund must provide an explanation as to the 

nature of the privilege being maintained over any of the redacted portions of 

such productions. 

 

(d) All unredacted records, worksheets, notes (written or electronic) from any 

Unifund supervisors, managers, members of and/or the First Party Loss Review 

Committees and Large Loss Committees involved in the claimant’s AB file. 

 

It is unclear to me on the basis of the materials provided as to the existence of 

such documents not already produced. However, to the extent they do exist, I 
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am of the view that the non-privileged portions of any such document 

prepared after February 2, 2018 be produced. Unifund must provide an 

explanation as to the nature of the privilege being maintained over any of the 

redacted portions of such productions. 

 

(e) All written records produced by any Unifund employee involved in the 

claimant's AB file. 

 

It is unclear to me on the basis of the materials provided as to the existence of 

such documents not already produced. However, to the extent they do exist, I 

am of the view that the non-privileged portions of any such document 

prepared after February 2, 2018 be produced. Unifund must provide an 

explanation as to the nature of the privilege being maintained over any of the 

redacted portions of such productions. 

 

(f) Any and all internal communications (e-mail or otherwise) of Unifund 

employees involved in the handling of the claimant's AB file, if not already 

produced. 

 

It is unclear to me on the basis of the materials provided as to the existence of 

such documents not already produced. One would think that any relevant 

internal communications would have made its way to the accident benefits file 

itself or the adjusters’ log notes. Given the costs considerations earlier 

mentioned, I find it to be unreasonable to require each person involved with 

this file to search their e-mail history to ensure that each communication is 

found in the file. In my view, such a requirement would be excessive. To the 

extent that any such communications after February 2, 2018 are contained in 

the AB file, they ought be produced subject to privilege. 

 

(g) Any and all “disposition plans” prepared by Unifund and “review reports” 

and/or any similar plans/reports. 

 

It is unclear to me on the basis of the materials provided as to the existence of 

such documents not already produced. However, to the extend they do exist, I 

am of the view that the non-privileged portions of any such document 

prepared after February 2, 2018 be produced. Unifund must provide an 

explanation as to the nature of the privilege being maintained over any of the 

redacted portions. 

 

(h) Copy of all annuity reports generated by McKellar Structured Settlements Inc. 

(at p.196 of the redacted log notes) and any other structured brokerage 

company that provided an annuity report at the request of Unifund in respect of 

the claimant, including any instructions to the annuity company, verbal, written 

and/or electronic. 
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Annuity quotes are a useful tool used in the negotiations of a full and final 

settlement of an accident benefits claim, as they provide the claims examiner 

with an idea as to the exposure with respect to each head of claim against 

which the risk of a claimant’s success is weighed. I am satisfied that their 

production would be helpful in assessing the reasonableness of the settlement 

amount. Unifund claims that these documents have already been produced. 

To the extent that structure quotes and communication with the structure 

company are in the possession of Unifund and not already produced, I find 

that they ought to be produced. 

 

(i) Copy of the transcript of the Examination Under Oath of the claimant conducted 

on May 8, 2014. 

 

Unifund claims that the transcript was never ordered and therefore not in the 

possession of Unifund. Unifund further claims that Chartis had already 

satisfied indemnity requests to the date of the Examination Under Oath. I 

cannot help but think that the Examination Under Oath may contain 

information and in particular medical information, that may assist in assessing 

the reasonableness of the ultimate settlement. I am of the view that Unifund 

assist Chartis in its attempts to obtain such transcript by providing authority for 

its release by the Official Examiner and that a copy of any such transcript 

obtained be provided to Unifund. 

 

(j) All reports, calculations and summaries compiled to assist in reaching their 

decisions in regard to the full and final settlement of the claimant’s claim 

including, but not limited to, catastrophic impairment determination. 

 

It is unclear to me on the basis of the materials provided as to the existence of 

such documents not already produced. However, to the extent they do exist, I 

am of the view that the non-privileged portions of any such document 

prepared after February 2, 2018 be produced. Unifund must provide an 

explanation as to the nature of the privilege being maintained over any of the 

redacted portions. 

 

(k) The legal opinion obtained by Unifund and relied upon in reaching their 

decision on the issue of catastrophic impairment and the full and final 

settlement of the claimant’s claim herein.  

 

Chartis claims that there exists legal precedent for the production of legal 

opinions relied upon by a party. 

In the loss transfer dispute in Portage (supra), the Respondent sought 

production of the communication between the adjuster and her counsel in 
the course of negotiating the settlement. Arbitrator Novick reviewed the case 
law applicable and in particular, the decision of Justice Perrell in Creative 
Career Systems Inc. v. Ontario, 2012 ONSC, 649,  and stated: 
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 “the mere fact that a party has disclosed that legal advice was 
obtained does not result in privilege over these communications being 
waived. However, if the party puts its “state of mind” in issue, 
meaning that it claims that the actions it took were based on advice 
received from their solicitor, it will be deemed to have waive privilege 
over such communications.” 

 
 This notion was expanded upon in ING Insurance Co. of Canada v. Insurance 

Corp. of British Columbia, 2012 CarswellOnt 17690, where Arbitrator Novick 

explicitly stated that if a party is attempting to defend a decision made and 

asserts that they acted as a result of legal advice received, the solicitor-client 

privilege attaching to the document is impliedly waived, because they have put 

their state of mind in issue and that state of mind was dependent upon legal 

advice received. 

 
In the case before me, counsel for Unifund had indicated that there is no 

evidence at the moment that Unifund relied on any legal opinion in the 

settlement of the claimant’s accident benefits claim. If that is the case, then 

the document is protected by solicitor and client privilege. However, should 

the Unifund representative on her Examination Under Oath ordered above, 

indicate that a legal opinion was relied upon in any way with respect to the 

payment of any of the disputed benefits, then the protection of the privilege 

has been waived and the legal opinions identified ought to be produced. If the 

evidence indicates that legal opinion was not relied upon in the conclusion of 

the AB settlement, any such opinions cannot later be used in the loss transfer 

quantum dispute to support a claim that payments made were reasonable. 

 

(l) A copy of all LAT pleadings. 

 

Unifund claims that all LAT pleadings have already been provided. To the 

extent that they exist and have not been provided, I order their production. 

 

(m) A specific breakdown of how each of the settlement amounts were reached. 

 

Unifund has already provided a copy of the Settlement Disclosure Notice 

which provides a breakdown of the amount paid under each head of benefit 

claimed. The basis for the payment of each amount will likely be forthcoming 

on the Examination Under Oath of the Unifund representative. In the event 

that the parties decide not to proceed with an Examination Under Oath of a 

Unifund representative, I order that Unifund provide an explanation as to the 

rationale for the basis of the payments made on the settlement of February 7, 

2019. 
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3. To provide a sworn Affidavit of Documents, listing in Schedule B those documents 

Unifund is refusing to produce along with the reasons for the refusal.  

 

 In most lost transfer and priority disputes, a sworn Affidavit of Documents is not 

required as it is a time-consuming and costly exercise. Counsel generally 

advise as to the existence or non-existence of requested documents and 

provide an explanation as to documents that they claim not produced by way 

of a claim for privilege, or portions of documents that they claim are protected 

by privilege. The nature of the privilege claimed is then identified. If counsel 

are not prepared to proceed in this fashion on the basis that documentary 

production in this case is simply too contentious, I then order that Unifund 

provide a sworn Affidavit of Documents listing in Schedule B those documents 

or portions of documents that Unifund is refusing to produce along with the 

reasons for the refusal. 

 

ORDER 
 

[21] On the basis of the findings aforesaid, I hereby order: 

1.   That Unifund produce for an Examination Under Oath either Anna 

Klein or Melanie McLean, as selected by Chartis to deal with the 

issues in dispute; 

2. That Unifund produce the documents as ordered in the paragraphs set 

out above dealing with documentary production, namely items 2 (a) 

through 2 (m); 

 3. That, if requested, Unifund provide a sworn Affidavit of Documents 

listing in Schedule B those documents or portions of such documents 

Unifund is refusing to produce along with the reasons for the refusal; 

4. That given what I consider to be split success on the issues in dispute, 

that there be no Order as to costs and that each party pay half of the 

Arbitrator’s costs of this motion. 

 

 

DATED at TORONTO this 14th ) 

day of January, 2021.   ) ______________________________________ 
      KENNETH J. BIALKOWSKI 
      Arbitrator 


