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Katherine Willett 

“A good gerontologist to know” 

April 23, 1954 to April 6, 2018 

 

On behalf of the Dementia Justice Society of Canada, I would like to dedicate the Housing 

Vulnerability Project to Katherine Willett, who passed away on April 6, 2018 at St. Paul’s Hospital 

in Vancouver, British Columbia, after a lengthy battle with cancer. Ms. Willett, who modestly 

described herself as “a good gerontologist to know,” was a tremendously knowledgeable and 

enthusiastic expert in family and friend caregiver issues, as well as seniors housing.  

Her caregiver handbook, written for the United Way of the Lower Mainland, provides a 

comprehensive overview of the housing options available to local seniors. Ms. Willett first 

introduced me to this remarkable resource several years ago over coffee in Vancouver’s West 

End, and to this day I continue to consult it regularly and share it with others so they too can 

benefit from its extensive and accessible information. It is referenced in Part 2 of this report. 

Ms. Willett’s passing was a deep loss to the gerontological community in British Columbia and 

beyond. Her contributions to seniors and their caregivers will not be forgotten.  

 
Heather Pope, BA (Hons.), LLB, LLM 
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Executive Summary 
 

Canada’s criminal justice system is among the best in the world, but it is not keeping pace with 

the ageing population, particularly as it relates to criminal defendants with dementia. This must 

change. Entering the criminal justice system can have many collateral civil consequences for 

British Columbians with dementia. This report examines one of the most fundamental difficulties: 

housing vulnerability. For justice-involved dementia patients, it can be challenging to access 

appropriate housing, whether in assisted living, residential care or the larger community. As such, 

we make 30 recommendations which, if implemented, have a reasonable chance of improving 

the housing security of criminal defendants with dementia who enter the criminal justice system. 

Given the multiple systems and stakeholders involved, solutions to the housing 

vulnerability challenge will take coordinated efforts and cooperation among many players. It is a 

complex problem, but the foundation is strong. In this spirit, we make two kinds of 

recommendations that taken together have a reasonable chance of contributing to meaningful 

change. First, we make high-level recommendations that could help foster the political will to 

consider and implement the necessary reforms. Second, we make specific legal and policy 

recommendations on a range of issues that impact housing vulnerability. For instance, we 

recommend that the Parliament of Canada reform s 672.851 of the Criminal Code to ensure that 

permanently unfit accused persons with dementia who under existing law and policy pose a 

significant threat to public safety do not languish indefinitely in the criminal justice system. We 

also recommend that federal lawmakers reform s 717 of the Criminal Code to ensure that in 
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appropriate circumstances persons with dementia are not excluded from accessing alternative 

measures due to compromised capacity. At the provincial level, we recommend that the 

Legislative Assembly of British Columbia amend s 37 of the Mental Health Act to strengthen the 

civil liberty protections of involuntary patients on leave in assisted living and residential care. We 

also recommend that the Government of British Columbia develop a policy on temporary leaves 

of absence due to involvement with the criminal justice system. For stronger protection, we 

recommend that provincial lawmakers codify the policy in legislation.  

Our recommendations are aimed at fostering fair and consistent legal and policy 

responses that meet the housing needs of criminal defendants with dementia in British Columbia. 

Since British Columbia is well-placed to be one of the leaders in this frontier area of justice, it is 

our hope that improvements in the province could become examples for other jurisdictions.  

 There is an emerging awareness and willingness to acknowledge that some of the 

behavioural symptoms associated with dementia (e.g., aggression, disinhibition, hypersexuality) 

can bring people into conflict with the justice system. In some cases, violence and inappropriate 

behaviour can be unfortunate by-products of the condition. Indeed, there is a growing body of 

research on the relationship between new-onset criminal behaviour and the condition. 

 Across Canada, there are over 500,000 people with dementia. By 2031, this number is 

projected to reach 937,000. In British Columbia alone, there are about 62,000 persons with the 

disease. By 2024, this number is estimated to reach 87,000. Among Indigenous people in Canada, 

dementia rates are estimated to be higher than the general population. Indigenous people may 

also be experiencing the onset of dementia at a younger age than the non-Indigenous population. 

For people aged 60 and older with an intellectual disability, the incidence of dementia for some 

groups is estimated to be up to five times higher than older adults in the general population. 

 To be sure, while the involvement of persons with dementia in the criminal justice system 

has been recognized as an issue, it is important to state that most people with the condition do 

not have contact with it. If they do, they are more likely to be the victims rather than the 

perpetrators of crime. But this statistical reality does not diminish the importance of addressing 

the needs of the small subset of persons with dementia who are accused or convicted of crimes. 
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Thus, our current approach to demographics can be summarised as: At the macrolevel, our 

population is statistically insignificant, but at the individual level, the human cost is profound. 

 There is a strong foundation of existing initiatives that consider the experiences of 

persons with dementia in the criminal justice system. In general terms, the activities can be 

divided into two categories: prevention and corrections. Prevention initiatives aim to reduce the 

likelihood that dementia patients will enter the justice system in the first place. At the other end 

of the continuum, corrections initiatives aim to improve prison conditions, foster access to 

compassionate release and facilitate community re-integration of older inmates. On the whole, 

corrections initiatives focus on post-conviction; they mainly address the experiences of older 

persons, including those with dementia, who have been found guilty and sentenced to prison. A 

main focus has been on ageing offenders who committed violent, sexual or other predatory 

offences, usually when younger, and have now completed a long prison sentence or are being 

released on parole. There is also attention on the challenges of historical sex offences, especially 

involving elderly accused who have dementia at the time of prosecution. 

 In contrast, this report mainly focuses on individuals who have dementia at the time of 

the offence. It is chiefly concerned with the post-arrest experiences of persons with dementia, 

up to the commencement of a sentence. In other words, it focuses on the interlude between 

prevention efforts failing and prison terms starting. From a legal and policy perspective, this shifts 

different issues to the forefront. Most notably, it raises considerations about police and 

prosecutorial discretion, including arrest and charging policies in cases of suspected domestic 

violence; the practical consequences of no-contact orders; chronically unfit accused who exhibit 

responsive behaviours; the civil liberties of mental health patients; the suitability of specialized 

mental health courts for persons with dementia; capacity and consent to diversion and 

alternative measures; as well as mandatory minimums and potential reforms such as codification 

of the diminished responsibility defence. It also raises considerations about the laws and policies 

governing temporary absences from long-term care. We call these “justice leaves of absence.” 

 There is an emerging foundation of existing initiatives that focus on criminal defendants 

who have dementia at the time of the offence. This is particularly true in Ontario and Manitoba.  

There is also some good work being done in British Columbia. Most fundamentally, there is an 
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existing framework of strong laws and policies that, with some modifications, can likely improve 

the housing security of British Columbians with dementia who enter the criminal justice system.  

 If a criminal defendant with dementia is a current assisted living or care home resident, 

an absence following an arrest or charge could jeopardize their housing. British Columbia appears 

to have no clear law, policy or standard contractual terms governing these situations. The 

Community Care and Assisted Living Act and the Hospital Act as well as their regulations appear 

to be silent on temporary absences. On the policy side, the provincial Ministry of Health’s Home 

and Community Care Policy Manual addresses temporary absences from publicly-funded beds 

due to various circumstances such as hospitalization. It does not specifically address absences 

due to criminal justice system involvement. There also appears to be no temporary justice leaves 

of absence provisions in the standard admission agreements for subsidized beds. 

 As such, this report examines the existing legal and policy framework in British Columbia 

that can make it difficult for persons with dementia to access appropriate living arrangements 

once they have entered the criminal justice system and recommends changes that could 

reasonably be expected to strengthen their housing security.  

 The report is divided into four parts. Part 1: It’s About Justice discusses the political and 

advocacy context of addressing dementia and its intersection with the justice system. Part 2: The 

Housing Continuum provides an overview of the housing options for British Columbian seniors. It 

also addresses the indefinite custody cycle of dementia patients who are chronically unfit to 

stand trial, as well as the civil liberties of mental health patients. Part 3: Ageing-in-Place discusses 

the unintended consequences of ageing-in-place policies. A key concern is domestic violence. 

Part 4: Long-Term Care discusses an inquest in Manitoba that recommended the province 

improve coordination between health, justice and correctional departments in situations 

involving an accused with dementia. This part also addresses temporary justice leaves of absence. 

It also discusses mandatory minimums with a focus on the fixed penalties for murder and 

considers the diminished responsibility defence as an alternative in dementia-homicide cases. 
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Recommendations:  
 
The Dementia Justice Society of Canada makes the following recommendations: 

 
 The Parliament of Canada amend subsection 4(3) of the National Strategy for Alzheimer’s 

Disease and Other Dementias Act to expand the Advisory Board’s role to matters beyond the 
health sector, including access to justice. 
 

 The Parliament of Canada amend subsection 4(4) of the National Strategy for Alzheimer’s 
Disease and Other Dementias Act to expand the Advisory Board’s sectoral representation to 
the justice community.  
 

 The federal Minister of Health appoint a justice sector representative to the Ministerial 
Advisory Board on Dementia.   
 

 The Government of Canada expand the prioritized principle lens of the Dementia Community 
Investment Fund to matters beyond health equity, including access to justice. 
 

 The Alzheimer Society of Canada launch a positive national campaign to raise awareness and 
reduce stigma about dementia and its impact on men. 
 

 The Government of Canada revise the Dementia Community Investment Fund purpose 
statement, principles and objectives to recognize the disease’s impact on men. 
 

 Law schools and justice institutes (e.g., police and corrections academies) develop and 
enhance their dementia and criminal behaviour curricula. 

 
 The Canadian Bar Association (B.C. Branch) Elder Law and Criminal Justice Sections develop 

and enhance their programming on dementia and criminal behaviour. 
 

 The National Judicial Institute develop and enhance its programming on dementia and 
criminal behaviour. 

 
 Schools of medicine, nursing and allied health professions develop and enhance their 

dementia and criminal behaviour curricula. 
 

 The Governments of Canada and British Columbia jointly commission a study to estimate the 
number of persons with dementia throughout the criminal justice system in the province.  
 

 The federal Minister of Seniors establish an advisory council to lead a national dialogue on 
whether long-term care should be an insured service under the Canada Health Act. 
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 The Parliament of Canada reform s 672.851 of the Criminal Code to ensure that permanently 
unfit accused persons with dementia who under current law and policy “pose a significant 
threat to the safety of the public” do not languish indefinitely in the criminal justice system.  
 

 The Legislative Assembly of British Columbia replace the deemed consent model in s 31 of 
the Mental Health Act with a constitutional approach. 
 

 The Legislative Assembly of British Columbia amend s 32 of the Mental Health Act to protect 
involuntary patients from discipline. 
 

 The Legislative Assembly of British Columbia amend s 37 of the Mental Health Act to ensure 
the civil liberty protections in the Residential Care Regulation apply to involuntary patients 
on leave in facilities governed by the Community Care and Assisted Living Act and the Hospital 
Act. 
 

 The Government of British Columbia develop a provincial strategy to address the unintended 
consequences of ageing-in-place, including the possible increase in domestic violence. 
 

 The Alzheimer Society of B.C. and the RCMP “E” Division (or a municipal police force) run a 
pilot project like Safe Pathways with the aim of reducing the likelihood that persons with 
dementia will enter the criminal justice system due to responsive behaviours. 
 

 The RCMP “E” Division and local police forces in British Columbia update their procedural 
manuals to address incidents in which the aggressor has or is suspected of having dementia. 
 

 The Government of British Columbia update its Charge Assessment Guidelines (CHA 1) and 
Alternative Measures for Adult Offenders (ALT 1) to address the special circumstances of 
criminal defendants with dementia, including for those charged with serious crimes such as 
murder. 
 

 The Provincial Court of British Columbia assess whether its specialized courts are meeting the 
needs of criminal defendants with dementia, and if not, develop a new or modified approach.  
 

 The Government of British Columbia commission a law reform study on substitute and 
supported decision-making for persons with dementia in the criminal justice system, with a 
focus on capacity/consent to diversion and alternative measures. 
 

 The Parliament of Canada amend s 717 of the Criminal Code to ensure, when appropriate, 
that persons with dementia are not excluded from accessing alternative measures due to 
compromised capacity.    

 

 The Government of British Columbia develop no-contact order guidelines, with an emphasis 
on rapid housing access, for police and the judiciary in cases where the criminal defendant 
has or is suspected of having dementia. 
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 The Government of British Columbia establish a provincial task force to develop an 

implementation and monitoring plan for the Frank Alexander Inquest recommendations, 
modified as needed for provincial context. Specifically, to improve the housing security of 
criminal defendants with dementia: 
 

Special care units 

▪ Substantially increase the number of residential care beds dedicated to persons with 

dementia who exhibit violent or aggressive behaviour. 

▪ Increase the number of special care units to address the needs of persons with 

dementia who exhibit violent or aggressive behaviour. 

 

Home care 

▪ Enhance follow-up procedures for prospective home care clients with dementia who 

decline services either on their own or through an alternate decision-maker.  

 

Correctional facilities 

▪ Develop a health/justice protocol on housing accused persons with dementia. 

▪ Coordinate privacy laws with the need for timely access to vital information. 

 

Residential care 

▪ Establish an expert panel or roster of specialized assessors whose purpose is to 

facilitate the expediated placement of criminal defendants with dementia with violent 

or aggressive behaviours in the most appropriate care home setting.  

▪ Develop a funding protocol for care homes housing a criminal defendant with 

dementia. 

 

Police services 

▪ Enhance training on dementia and criminal behaviour. 

 
 The Government of British Columbia revise the Temporary Absences policy in Chapters 5.B.2 

(Assisted Living) and 6 (Residential Care) of the Home and Community Care Policy Manual to 
account for leaves of absence due to involvement with the criminal justice system (justice 
leaves of absence).  
 

 The Legislative Assembly of British Columbia incorporate a leaves of absence provision into 
the Community Care and Assisted Living Act and the Hospital Act or their regulations, 
including for absences due to involvement with the criminal justice system (justice leaves of 
absence). 
 



 

ix 
 

 The Government of British Columbia, in consultation with the private sector, incorporate a 
justice leaves of absence clause into standard assisted living and residential care admission 
contracts for subsidized units. 
 

 Courts in British Columbia and Canada consider importing the diminished responsibility 
defence into common law in accordance with the principles of fundamental justice in section 
7 of the Canadian Charter of Rights and Freedoms.  
 

 The Parliament of Canada consider codifying the diminished responsibility defence into the 
Criminal Code. 
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Introduction 
 

“He does not know where he can live.”1 
 

R v McPherson, 2013 BCPC 250 
Chilliwack, British Columbia 

 

On February 11, 2011, 60-year-old assisted living resident Richard McPherson entered his 

girlfriend’s bedroom and hit her in the face as she stood in front of the television. The woman, 

who was in her mid-70s and had arthritis and diabetes, did not want Mr. McPherson to become 

more violent, “so she agreed in essence to have sex with him.”2 The couple, who lived at the 

same assisted living home in Chilliwack, British Columbia, had been in a relationship for about 10 

months. The woman had never seen him behave like that in the past. While she did not suffer 

any physical injuries from the incident, the attack left her “fairly shaken.”3   

That night, Mr. McPherson also punched and sexually assaulted a female care aide. The 

27-year-old woman testified that his punches felt like a thousand-pound brick hitting the back of 

her head. He also threw her across the hallway. Mr. McPherson also repeatedly punched a 64-

year-old male security guard in the face, which caused the worker to drop against the wall and 

slide down to the floor. The man was left with multiple facial factures. 

About 15 minutes after the violent attacks, police arrived and took Mr. McPherson into 

custody. At the station, Mr. McPherson told the officer that he had consensual sex with his 

girlfriend and had hit her once. He then said that he did not remember hitting anyone or having 

sex. He acknowledged that he had used crack cocaine and marijuana before the incident. The 

investigating officer thought that Mr. McPherson was “showing signs perhaps of early onset 

dementia or Alzheimer’s.”4 He was released on bail. 

Shortly thereafter, a warrant for his arrest was issued because he did not comply with his 

reporting conditions. His bail supervisor found him to be “unsupervisable.”5 As a result, Mr. 

                                                           
1 R v McPherson, 2013 BCPC 250 at para 51 [Young J] [McPherson]. 
2 Ibid at para 10. 
3 Ibid. 
4 Ibid at para 40. 
5 Ibid at para 78. 
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McPherson was re-arrested and put in jail. He was held in the jail’s medical wing, where he stayed 

throughout pre-trial custody. This was for about two years. While in jail, he broke his hip. He also 

suffered from seizures, possibly as a result of falling off his bunk.  

Mr. McPherson was found guilty of two counts of assault; two counts of sexual assault; 

and one count of assault causing bodily harm. His sentencing hearing took place over three days  

in October 2012 and March 2013. During this time, he remained in jail. 

The issue at sentencing was the length of time to be imposed. The Crown sought a four-

year federal sentence6 in addition to DNA and sex offender registration orders. Mr. McPherson’s 

lawyer invited the Court to impose probation not further time in jail. In particular, the defence 

sought a provincial sentence—essentially time served, as he had already been in custody for two 

years and 12 days. A period of probation7 could potentially facilitate Mr. McPherson’s attendance 

at a mental health facility on an outpatient basis. A program in Surrey, British Columbia, provided 

tertiary care for people who cannot live unassisted in the community.  

Mr. McPherson’s lawyer acknowledged that four years was not unfit and that the federal 

parole system may be able to link him to the Surrey program. However, the tertiary care program 

was not prepared to take Mr. McPherson without the approval of the local health authority.8 At 

the time of sentencing, that approval had not been obtained. Approval required the preparation 

of reports and a referral to management. The judge noted that this would take time but could 

potentially be part of a release plan by the National Parole Board (now the Parole Board of 

Canada)9 following a period of incarceration. 

For the sentencing hearing, two psychological reports were prepared. In the first report, 

the psychologist stated that Mr. McPherson “needs placement in a facility capable of dealing with 

                                                           
6 Sentences for two years or more are usually served in a federal penitentiary. Sentences less than two years are 
usually served in a provincial prison: Criminal Code, RSC 1985, c C-46, s 743.1. 
7 Probation is a court disposition that allows an offender to live in the community under supervision. It is typically 
used instead of or sometimes in addition to a prison term. In contrast, parole is a conditional release that allows an 
offender to live in the community under supervision for the remainder of their sentence. It follows a period of 
imprisonment and can only be granted by a parole board. 
8 In this case, Fraser Health Authority. 
9 Throughout most of the country, the Parole Board of Canada decides whether provincial and federal offenders 
should be released on parole. The Corrections and Conditional Release Act, SC 1992, c 20 [CCRA] authorizes 
provinces to establish their own parole boards, but at this time, British Columbia does not have one. The British 
Columbia parole board was dissolved in 2007, and responsibility for parole decisions for provincial offenders 
transferred to the federal parole board: Miscellaneous Statutes Amendment Act, 2007, SBC 2007, c 8, ss 14 & 58. 
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individuals suffering from dementia who pose some risk for violence and other inappropriate 

conduct. It might be difficult to find such a facility but placement in any alternative resource 

would substantially increase risk for violence.”10 The psychologist opined that he might be socially 

isolated with few close relationships and that he probably had limited social skills. His thought 

processes also involved a great deal of confusion and he had difficulty concentrating. 

A second psychological report considered Mr. McPherson’s prior criminal record, which 

included assault causing bodily harm in 1979. The psychologist did not change his opinion that 

Mr. McPherson should reside in a facility that could cope with his specialized needs. 

However, the judge lamented that “defence counsel has not provided any alternative 

realistic living arrangement for him. It simply at this time does not exist apart from the tertiary 

care facility which requires approval by [the local health authority], which approval I have been 

advised cannot be obtained prior to the sentencing.”11 The judge concluded that the Court was 

left with no realistic option other than keeping Mr. McPherson in custody: 

I am not satisfied that Mr. McPherson can serve the sentence in the community 

on a probation order. He requires a secure placement in which to live and such 

placement has not been proposed other than a possible tertiary care facility in 

Surrey which may or may not take him once his sentence is concluded. Also, he is 

not in a position to comply with reporting to a probation officer in a regular 

fashion and is not likely to benefit from any programming offered in the 

community.12 

The Court’s hands were tied. With no suitable community placement available, the judge 

sentenced Mr. McPherson to a global net sentence of 23 months and 18 days in jail.13  

                                                           
10 McPherson, supra note 1 at para 71 [Dr. Stangeland]. 
11 Ibid at para 95 [Young J]. Given Mr. McPherson’s profound cognitive difficulties, defence counsel did not seek to 
pursue the preparation of a Gladue report, despite Mr. McPherson’s Aboriginal background: ibid at para 94. A 
Gladue pre-sentencing report aims to “give the judge a complete picture of the Aboriginal person before the court. 
The report has details about their Aboriginal background and the circumstances that brought them to court”: Legal 
Services Society, Gladue Report Guide (March 2018) at ii.   
12 McPherson, ibid at para 110. 
13 Mr. McPherson received 15 months for the sexual assault of his girlfriend, reduced to two months and 18 days 
for time served. Since the assault of his girlfriend arose out of the same incident as the sexual assault, the court 
entered a stay of proceedings with respect to the assault of his girlfriend. He also received 15 months consecutive 
for the assault of the care aide, reduced to three further months consecutive for time served; 15 months 
concurrent for the sexual assault of the care aide, reduced to three months concurrent for time served; and 18 
months consecutive for assaulting the security guard. The judge also imposed two ancillary orders: authorization 
to take bodily substances for the purposes of forensic DNA analysis and a lifetime weapons ban. 

http://www.bcrb.bc.ca/Gladue-Report-Guide-eng.pdf
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Dementia: the new frontier of criminal justice 

Canada’s criminal justice system is among the best in the world,14 but it is not keeping pace with 

the ageing population, particularly as it relates to criminal defendants with dementia. This must 

change. Entering the criminal justice system can have many collateral civil consequences for 

British Columbians with dementia. This report examines one of the most fundamental difficulties: 

housing vulnerability. For justice-involved dementia patients, it can be challenging to access 

appropriate housing, whether in assisted living, residential care or the larger community. As such, 

we make 30 recommendations which, if implemented, have a reasonable chance of improving 

the housing security of criminal defendants with dementia who enter the criminal justice system. 

There is an emerging awareness and willingness to acknowledge that some of the 

behavioural symptoms associated with dementia (e.g., aggression, disinhibition, hypersexuality) 

can bring people into conflict with the justice system.15 In some cases violence and inappropriate 

behaviour can be unfortunate by-products of the condition.16 Indeed, there is a growing body of 

research on the relationship between new-onset criminal behaviour and the condition.17 In other 

cases, individuals may be career criminals who develop dementia and continue their offending 

behaviour throughout the progression of the disease. Others may experience the onset of 

dementia post-conviction, including while incarcerated or on parole.  

 Across Canada, there are over 500,000 people with dementia.18 By 2031, this number is 

projected to reach 937,000.19 In British Columbia alone, there are about 62,000 people with the 

disease.20 By 2024, this number is estimated to reach 87,000.21 Among Indigenous people in 

Canada, dementia rates are estimated to be higher than the general population.22 They may also 

                                                           
14 See e.g. R v El Kadri, 2011 ONCJ 177 [Schnall J]. 
15 The issue is not new: see e.g. Rob Stein, “Legal System Struggles with Dementia Patients” The Washington Post 
(28 July 2003). 
16 R v Dunsford, 2011 SKQB 114 at para 56. 
17 See e.g. Madeleine Liljegren et al, “Criminal Behavior in Frontotemporal Dementia and Alzheimer Disease” 
(March 2015) 72:3 JAMA Neurol 295. 
18 Alzheimer Society of Canada, “Latest information and statistics” (29 June 2018). 
19 Ibid. 
20 B.C. Ministry of Health, Provincial Guide to Dementia Care in British Columbia: Achievements and Next Steps 
(May 2016) at 5 [B.C. Ministry of Health, Provincial Guide]. 
21 Ibid. 
22 See generally Kristen M Jacklin, Jennifer D Walker & Marjory Shawande, “The Emergence of Dementia as a 
Health Concern Among First Nations Populations in Alberta, Canada” (Jan/Feb 2013) 104:1 Can J Pub Health e39 at 

https://www.washingtonpost.com/archive/politics/2003/07/28/legal-system-struggles-with-dementia-patients/abbc8ac7-e8b2-4bb2-b49b-3e41d54fc52f/?noredirect=on&utm_term=.38422dd55571
https://alzheimer.ca/en/Home/Get-involved/Advocacy/Latest-info-stats
http://www.health.gov.bc.ca/library/publications/year/2016/bc-dementia-care-guide.pdf
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be experiencing the onset of dementia at a younger age than the non-Indigenous population.23 

For people aged 60 and older with an intellectual disability, the incidence of dementia for some 

groups is estimated to be up to five times higher than older adults in the general population.24 

 To be sure, while the involvement of persons with dementia in the criminal justice system 

has been recognized as an issue, it is important to state that most people with the condition do 

not have contact with it. If they do, they are more likely to be the victims rather than the 

perpetrators of crime. But this statistical reality does not diminish the importance of addressing 

the needs of the small subset of persons with dementia who are accused or convicted of crimes.  

 

An emerging foundation 

There is a strong foundation of existing initiatives that consider the experiences of persons with 

dementia in the criminal justice system. In general terms, the activities can be divided into two 

categories: prevention and corrections. Prevention initiatives aim to reduce the likelihood that 

dementia patients will enter the justice system in the first place. A key goal of these programs is 

improving how law enforcement interact with persons with dementia who are exhibiting 

responsive behaviours. The focus is mainly on wandering,25 which can bring persons with 

dementia into conflict with the criminal law (e.g., trespassing). There are also training and 

support initiatives that aim to help care providers better manage responsive behaviours; these 

programs have the collateral potential of reducing the likelihood that dementia patients will 

become involved with the criminal justice system. In Canada, some prevention examples include: 

 

                                                           
e42; Laura A Warren et al, “Prevalence and incidence of dementia among indigenous populations: a systematic 
review” (Dec 2015) 27:12 Intl Psychgeriatrics 1959; Julia Petrasek MacDonald, Valerie Ward & Regine Halseth, 
Alzheimer’s Disease and Related Dementias in Indigenous Populations in Canada: Prevalence and Risk Factors 
(National Collaborating Centre for Aboriginal Health, 2018) at 9. 
23 See generally ibid. 
24 See e.g. A Strydom et al, “Incidence of dementia in older adults with intellectual disabilities” (June 2013) 34:6 
Res Dev Disabil 1881. 
25 More information about dementia and wandering is available on the Alzheimer Society of B.C. website. 

https://www.ccnsa-nccah.ca/docs/emerging/RPT-Alzheimer-Dementia-MacDonald-Ward-Halseth-EN.pdf
https://alzheimer.ca/en/bc/Living-with-dementia/Caring-for-someone/Understanding-symptoms/Wandering


 

6 
 

» In 2015, the Alzheimer Society of B.C. and the Vancouver Police Department released a 

public information video on recognizing and assisting persons with dementia who may be 

lost or when their safety may be at risk.26  

» The British Columbia Ministry of Health and local health authorities have provided 

dementia care training to health care professionals in residential care through 

P.I.E.C.E.S.™, which is a non-pharmacological behavioural support programming and 

assessment tool that helps care providers respond to dementia symptoms with the most 

effective, least restrictive intervention.27 

» In Ontario, Safe Pathways was a joint initiative between the Alzheimer Society Waterloo 

Wellington and the Guelph Police Service. Launched in 2015, the program aimed to 

reduce the likelihood that people with dementia would enter the criminal justice system 

due to responsive behaviours.28 Safe Pathways is discussed in Part 3: Ageing-in-Place. 

 
Another prevention example comes from England, where PJ Care Ltd. partnered with Thames 

Valley Police to train officers about dementia. Under the program, which was launched after a 

farmer with Alzheimer’s disease was shot and tasered by police, officers spend time at a care 

home for persons with dementia and other neurological conditions. “We hope that by opening 

their eyes to the way these conditions can manifest themselves physically and mentally, it will 

help these officers in their everyday duties when they come across a situation with a person that 

may well be suffering from a mental illness or neurological condition,” a PJ Care official said.29 It 

was reported that officers had a positive experience and put their new knowledge to practice.   

 At the other end of the criminal justice system continuum, there are age-related 

corrections initiatives that aim to improve prison conditions,30 foster access to compassionate 

                                                           
26 Alzheimer Society of B.C. & Vancouver Police Department, Eye Watch: Dementia Awareness (8 June 2015) 
[Video]. 
27 B.C. Ministry of Health, Provincial Guide, supra note 20 at 20. More information about P.I.E.C.E.S.™ is available 
on the program’s website. 
28 Alzheimer Society Waterloo Wellington, Safe Pathways. 
29 Rachel Baker, “PJ Care homes helps trainee police officers ‘to acquire knowledge in dealing with people with 
neurological conditions’” Care Home UK (20 September 2012). 
30 For example, a program at California Men’s Colony is one of two prisons in the state where prisoners with severe 
cognitive impairments including dementia reside. A Special Needs Program for Inmates with Dementia was created 
so inmates with dementia have visual aids in their living space and flashcards to help manage stressors. Inmates 
without mental health issues (known as the “gold coats”) also help care for inmates living with dementia: Bettina 

https://youtu.be/r5ymYJJXIHE
http://pieceslearning.com/
https://alzheimer.ca/en/ww/Safe-Pathways
https://www.carehome.co.uk/news/article.cfm/id/1558042/pj-care-home-helps-trainee-police-officers-to-acquire-knowledge-in-dealing-with-people-with-neurological-difficulties
https://www.carehome.co.uk/news/article.cfm/id/1558042/pj-care-home-helps-trainee-police-officers-to-acquire-knowledge-in-dealing-with-people-with-neurological-difficulties
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release31 and facilitate the community re-integration of older and ailing inmates. 32 Some address 

dementia as a distinct concern. In Canada, most older offender initiatives are occurring at the 

federal level. There are both policy and frontline activities. Some domestic examples include: 

 
» Correctional Service Canada is developing a strategy for older federal offenders.33 

                                                           
Hodel & Heriberto G Sánchez, “The Special Needs Program for Inmate-Patients with Dementia (SNPID): A 
psychosocial program provided in the prison system” (2012) 12:5 Dementia 654 at 655. See also Mary T Harrison, 
“True Grit: An Innovative Program for Elderly Inmates” (December 2006) 68:7 Corrections Today 46 at 47-48. 
31 See e.g. Office of the Correctional Investigator, Annual Report of the Office of the Correctional Investigator 2017-
2018 (28 June 2018) (“I recommend that, in cases of terminal illness where death is reasonably foreseen, there 
should be proactive and coordinated case management between CSC and the Parole Board of Canada to facilitate 
safe and compassionate community release in the timeliest manner possible”). 
32 For example, a program in New Orleans called Project for Older Prisoners (POP) assists inmates over age 55 
obtain early release from prison. Inmates become eligible when they demonstrate a minimal risk of re-offending 
and have served an average sentence for their offence: Jeff Yates & William Gillespie, “The Elderly and Prison 
Policy” (2000) 11:2 J Aging & Social Policy 167 at 172. Another example is the San Francisco Reentry Guide For 
Older Adults Returning to the San Francisco Community. Launched in 2014, this comprehensive and user-friendly 
guide was created to help inmates aged 50 and older reintegrate into the community upon release. It provides ex-
prisoners information on aging and disability resources, shelter and permanent housing options, medical services, 
geriatric mental health services, counselling, benefit reactivation, obtaining IDs, food and medication, receiving 
help from their probation officer, and tips for staying active and healthy: University of California San Francisco, San 
Francisco Reentry Guide For Older Adults Returning to the San Francisco Community, 2014-15 ed (2014).  
33 Standing Senate Committee on Human Rights, Evidence, 42nd Parl, 1st Sess (8 February 2017) (Ivan Zinger, 
Correctional Investigator of Canada) [Zinger, Evidence]: 

Senator Ataullahjan: Last year, the Correctional Service Canada accepted your recommendation 
to develop and implement a strategy for older offenders, which is scheduled to be completed in 
2017-18 fiscal year. 
What were some of the key elements that you recommended and what did you recommend 
would be included in the strategy? Could you share some of that with us? 
Mr. Zinger: This is definitely an issue around which we have grave concern. It is not a new issue. 
In terms of the emergence of the aging population growing, this issue was raised back in 2000. At 
that time, the Correctional Service of Canada publicly announced it would develop a strategy for 
aging offenders. It actually put in place a branch specializing in older offenders. Shortly 
thereafter, this initiative was set aside. It was very unfortunate, because since then, that 
segment of the population has grown dramatically. 
I am pleased to hear that the service will finally put in place such a strategy. There are many 
aspects of that strategy that will be important. 

Correctional Service Canada’s attention on older offenders is not new: see e.g. Correctional Service Canada, 
Research Branch, “Managing Older Offenders: Where Do We Stand?” (May 1998). As of January 2019, Correctional 
Service Canada’s older offender strategy has not been released. Disclosure: Dementia Justice director Heather 
(Campbell) Pope sits on Correctional Service Canada’s Health Care Advisory Committee for its older offender 
strategy. 

http://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20172018-eng.aspx
http://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20172018-eng.aspx
http://www.tideswellucsf.org/wp-content/uploads/2014/09/SF-REENTRY-GUIDE.pdf
http://www.tideswellucsf.org/wp-content/uploads/2014/09/SF-REENTRY-GUIDE.pdf
https://sencanada.ca/en/Content/Sen/Committee/421/RIDR/53054-e
https://www.csc-scc.gc.ca/research/092/r70_e.pdf
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» The Office of the Correctional Investigator of Canada and the Canadian Human Rights 

Commission are conducting a joint investigation into the systemic discrimination of 

ageing and elderly federal offenders.34 

» The Standing Senate Committee on Human Rights (Canada) is examining the human rights 

of prisoners in the correctional system, with an emphasis on federal prisons and 

vulnerable groups including inmates with mental health concerns.35 

» In Peterborough, Ontario, Haley House is a 10-bedroom transition home for elderly and 

palliative federal offenders on parole. Open for approximately two years, the house is 

mainly funded by Correctional Service Canada and run by Peterborough Reintegration 

Services, a non-profit agency: “[Haley House] is basically one of only two that I’m aware 

of [across Canada] that caters to this inmate population. And, to me, it represents the 

future of corrections,” said Ivan Zinger, Correctional Investigator of Canada.36 

 
Some foreign examples include: 

» In 2014, Dementia Australia (previously known as Alzheimer’s Australia) made 

recommendations to enhance the quality of life for prisoners with dementia37 and 

developed a training video for correctional officers and other prison staff.38 

» In the United Kingdom, the Prisons & Probation Ombudsman has explored fatal incidents 

of prisoners with dementia and in 2016 called for a “properly resourced national strategy 

                                                           
34 Office of the Correctional Investigator of Canada & Canadian Human Rights Commission, Joint News Release, 
“Meeting the special needs of aging and elderly federal offenders” (14 February 2018). [Aging and Dying in Prison: 
An Investigation into the Experiences of Older Individuals in Federal Custody (28 February 2019). 
35 The final report of the Standing Senate Committee on Human Rights was originally scheduled for no later than 
31 October 2017. This has been extended twice. In October 2018, the date was extended to 30 September 2019. In 
February 2019, the committee released an interim report. It does not include recommendations for the federal 
government; instead, the interim report “identifies gaps the committee will endeavour to fill as it prepares its final 
report. In particular, the committee will aim to obtain more information on marginalized and vulnerable groups, 
international standards, solitary confinement, access to justice as well as rehabilitation and reintegration.” The 
interim report mentions older offenders but not dementia: Standing Senate Committee on Human Rights, Interim 
Report, “Study on the Human Rights of Federally-Sentenced Persons: The Most Basic Human Right is to be Treated 
as a Human Being (1 February 2017 – 26 March 2018)” (February 2019) (Chair: Hon Wanda Elaine Thomas Bernard) 
at 6-7, 9 & 28-30. 
36 Ivan Zinger quoted in Debbie Pacheco, “‘There isn’t anywhere to go’: Ontario halfway house for aging inmates 
addressing gap in prison system” CBC Radio: Out in the Open (30 September 2018). 
37 Dementia Australia New South Wales, Dementia in Prison, Discussion Paper #9 (March 2014). 
38 In June 2018, the “Is It Dementia” training videos were removed from the website due to licensing requirements 
and hosting costs. More information is available on the Dementia Australia website. 

https://www.chrc-ccdp.gc.ca/eng/content/joint-news-release-meeting-special-needs-aging-and-elderly-federal-offenders
http://www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20190228-eng.pdf
http://www.oci-bec.gc.ca/cnt/rpt/pdf/oth-aut/oth-aut20190228-eng.pdf
https://sencanada.ca/content/sen/committee/421/RIDR/Reports/RIDR_Report_Prisioners_e.pdf
https://sencanada.ca/content/sen/committee/421/RIDR/Reports/RIDR_Report_Prisioners_e.pdf
https://www.cbc.ca/radio/outintheopen/there-isn-t-anywhere-to-go-ontario-halfway-house-for-aging-inmates-addressing-gap-in-prison-system-1.4838918
https://www.cbc.ca/radio/outintheopen/there-isn-t-anywhere-to-go-ontario-halfway-house-for-aging-inmates-addressing-gap-in-prison-system-1.4838918
https://www.dementia.org.au/files/20140423-NSW-REP-DementiaInPrison.pdf
https://www.dementia.org.au/resources/is-it-dementia


 

9 
 

for its rapidly growing population of older prisoners, to guide its staff in their management 

of age-related conditions such as dementia.”39  

» HM Prison Whatton in Nottinghamshire, England used the Dementia Friends program to 

raise awareness among staff and inmates.40 Dementia Friends delivers basic education 

about dementia and its symptoms. It has enhanced the successful detection of dementia 

symptoms among prisoners. Since implementing the program, the referral rate of inmates 

to health care services has significantly increased. 

 
On the whole, corrections initiatives focus on post-conviction; they mainly address the 

experiences of older persons, including those with dementia, who have been found guilty and 

sentenced to prison. As the prison population ages, an increasing number of activities focus on 

improving ageing offenders’ access to appropriate housing and health care services in the 

community, including palliative and end-of-life care. In this context, the main focus has largely 

been on ageing offenders who have committed violent, sexual or other predatory offences, 

usually when younger, and have now completed a long prison sentence or are being released on 

parole. Their criminal history can make it very difficult to appropriately house them, especially if 

they are ill and need to be in a nursing home—a setting with staff and vulnerable residents who 

must be kept safe. There is also attention on the challenges of historical sex offences, especially 

involving elderly accused who have dementia at the time of prosecution. 

 In contrast, this report mainly focuses on individuals who have dementia at the time of 

the offence. It is concerned with the post-arrest experiences of persons with dementia, up to the 

commencement of a sentence. In other words, it focuses on the interlude between prevention 

efforts failing and prison terms starting. From a legal and policy perspective, this shifts different 

issues to the forefront. Most notably, it raises considerations about police and prosecutorial 

discretion, including arrest and charging policies in cases of suspected domestic violence; the 

practical consequences of no-contact orders; chronically unfit accused who exhibit responsive 

behaviours; the civil liberties of mental health patients; the suitability of specialized mental 

                                                           
39 Prisons & Probation Ombudsman (UK), Learning lessons bulletin, “Fatal incidents investigations” Issue 11 (July 
2016) at 1. 
40 Alzheimer Society (UK), “Prison Inreach: Dementia support provision” at 10. 

http://www.ppo.gov.uk/app/uploads/2016/07/PPO-Learning-Lessons-Bulletins_fatal-incident-investigations_issue-11_Dementia_WEB_Final.pdf
http://www.londonscn.nhs.uk/wp-content/uploads/2017/03/dem-prisons-1503171.pdf
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health courts for persons with dementia; capacity and consent to diversion and alternative 

measures; as well as mandatory minimums and potential reforms such as codification of the 

diminished responsibility defence. It also raises considerations about the laws and policies 

governing temporary absences from long-term care. We call these “justice leaves of absence.” 

 There is an emerging foundation of existing initiatives that focus on criminal defendants 

who have dementia at the time of the offence. In particular, there is a growing body of medical 

and social science research exploring the relationship between dementia and criminal offending. 

Three notable examples include Dr. Mario Mendez’s studies on criminal violations by persons 

with frontotemporal dementia (United States);41 Professor Colleen Berryessa’s criminology 

research on behavioural variant frontotemporal dementia, criminal responsibility and sentencing 

(United States);42 and Dr. Madeleine Liljegren’s work on new on-set criminal behaviour in 

frontotemporal dementia,43 as well as her recent doctoral paper on the prevalence of criminal 

behaviour among persons with different types of dementia (United States and Sweden).44 To a 

lesser degree, there is some research by legal scholars,45 as well as educational efforts by elder 

law lawyers that discuss the intersection of dementia and the criminal justice system.46 

 Within Canada, the most activity on the plight of criminal defendants with dementia 

appears to be in Ontario. Manitoba is also active on the issue. Some domestic examples include: 

 

                                                           
41 See e.g. Mario F Mendez, “The Unique Predisposition to Criminal Violations in Frontotemporal Dementia” (2010) 
38:3 J Am Acad Psychiatry Law 318. 
42 Colleen M Berryessa, “Behavioral and neural impairments of frontotemporal dementia: Potential implications for 
criminal responsibility and sentencing” (2016) 46 Intl J L & Psychiatry 1. 
43 Liljegren et al, supra note 17. 
44 Madeleine Liljegren, “Dementia with criminal or socially inappropriate behavior: prevalence and consequence” 
Doctoral Dissertation, Lund University, Faculty of Medicine (October 2018) at 38. 
45 See e.g. Michael Perlin & Joel Dvoskin. “AIDS-Related Dementia and Competency to Stand Trial: A Potential 
Abuse of the Forensic Mental Health System?” (1990) 18:4 Bull Am Acad Psychiatry Law 349; Australian Neurolaw 
Database Project & Agency and Moral Cognition Network, Dementia in the Courtroom Workshop (14 October 
2016); Heather (Campbell) Pope, “The Vulnerable Killer: Homicidal Behaviour by Persons with Dementia” (Abstract 
for Dementia: A New Frontier in Criminal Justice, Law and Society Association Annual Meeting 2018). There is also 
literature on neuroimaging evidence in the courtroom that mentions dementia: see e.g. Jennifer Chandler, “The 
use of neuroscientific evidence in Canadian criminal proceedings” (2015) 2:3 J L & Biosciences 550 [Chandler, 
“Neuroscientific]; Lyn M Gaudet & Gary E Marchant, “Under the Radar: Neuroimaging Evidence in the Criminal 
Courtroom” (2016) 64 Drake L Rev 577 at 587-88. 
46 See e.g. Judith Wahl, “When Worlds Collide: Unravelling the issues when individuals living with dementia 
intersect with the criminal justice system” Advocacy Centre for the Elderly (2014). 

https://www.ncbi.nlm.nih.gov/pubmed/?term=Liljegren%20M%5BAuthor%5D&cauthor=true&cauthor_uid=25559744
https://europepmc.org/articles/pmc3139561
https://www.ncbi.nlm.nih.gov/pubmed/27039661
https://www.ncbi.nlm.nih.gov/pubmed/27039661
http://portal.research.lu.se/portal/files/51899820/Madeleine_Liljegren_webb.pdf
https://digitalcommons.nyls.edu/cgi/viewcontent.cgi?article=2034&context=fac_articles_chapters
https://digitalcommons.nyls.edu/cgi/viewcontent.cgi?article=2034&context=fac_articles_chapters
https://www.mq.edu.au/__data/assets/pdf_file/0009/208188/FlyerDementiaFinal.pdf
https://ww2.aievolution.com/lsa1801/index.cfm?do=abs.viewAbs&abs=7013
https://apps.sjhc.london.on.ca/sites/default/files/GeriatricSymposium/geriatric_symposium_presentation_dementia_and_criminal_justice.pptx
https://apps.sjhc.london.on.ca/sites/default/files/GeriatricSymposium/geriatric_symposium_presentation_dementia_and_criminal_justice.pptx
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» In 2013, the Alzheimer Society of Ontario explored the intersection of dementia and 

police, with a focus on law enforcement strategies; driving; wandering; and responsive 

behaviours. Through a dialogue with key informants, two overarching themes emerged: 

(i) the importance of proactive intervention and (ii) the problem of ambiguity and 

inconsistences in approach depending on the location of the incident, the law 

enforcement division and the specific officer or other worker assigned to intervene.47 

» In Ontario, the Kingston Police piloted a cognitive screen called the Short Orientation 

Memory Concentration Test (SOMCT) to help officers increase their ability to detect 

dementia. The voluntary screen was seven quick questions and took a few minutes. 

Officers were able to obtain valid and reliable results, comparable to those obtained by 

an experienced clinician.48  

» In 2015, the Advocacy Centre for the Elderly in Toronto, Ontario made submissions to 

Legal Aid Ontario regarding its development of a domestic violence strategy: “Many of 

ACE’s clients have experienced or provide care to someone who has cognitive deficits 

which may result in behavioural issues or aggression. Any domestic violence strategy must 

take into account the needs of this marginalized population.”49 

» In 2018, the Human Services & Justice Coordinating Committee (Ontario) presented a 

webinar on dementia and the criminal justice system. The presentation provided an 

“overview of the ways in which people with dementia come into contact with the law and 

issues they may face in navigating the system.”50  

» In 2018, the Ontario Bar Association hosted a program entitled Decisional Capacity: A 

Cross-Disciplinary Examination and it included a session on capacity to commit a crime 

and elder law issues in the criminal process.51 

                                                           
47 Corinne Alstrom, “Dementia and Policing: Developing Best Practices for Law Enforcement” Policy Backgrounder 
(January 2013).  
48 Lindy Kilik, “The Police – Community Dementia Screening Project for At-Risk Seniors” (Slides).  
49 Advocacy Centre for the Elderly, Letter to Legal Aid Ontario, Re: Consultation on Development of a Domestic 
Violence Strategy (21 September 2015) at 2. 
50 Human Services & Justice Coordinating Committee, Webinar Series, “Dementia and the Justice System” (21 June 
2018). 
51 Apple Newton-Smith, “Capacity to Commit a Crime and Elder Law Issues in the Criminal Process” at Ontario Bar 
Association, Decisional Capacity: A Cross-Disciplinary Examination (February 2018). 

https://www.slideshare.net/CorinneAlstrom/writing-sample-adrd-and-policing-policy-backgrounder
https://shrtn.on.ca/sites/default/files/book-type-resource-files/advanced_Police_Community_Dementia_Screening_Project.pdf
http://www.advocacycentreelderly.org/appimages/file/Ltr%20re%20LAO%20Domestic%20Violence%20Strategy%2021Sep2015.pdf
http://www.advocacycentreelderly.org/appimages/file/Ltr%20re%20LAO%20Domestic%20Violence%20Strategy%2021Sep2015.pdf
http://hsjcc.on.ca/dementia-and-the-justice-system/
https://cbaapps.org/OBA_Store/Details.aspx?DirectPubId=5535
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» In 2014, the Provincial Court of Manitoba held an inquest into the death of Frank 

Alexander, who was killed in 2011 by fellow care home resident Joseph McLeod. At the 

time of the incident, Mr. McLeod was 70-year-old and had Alzheimer’s disease. In 2015, 

Judge Michel Chartier issued 23 recommendations related to behavioural units; home 

care; correctional facilities; personal care homes; and police services.52 In response to 

Judge Chartier’s recommendations, the Manitoba Minister of Health created a Provincial 

Implementation Team to provide leadership on the development and implementation of 

specific action statements. The inquest is discussed in Part 4: Long-Term Care. 

 
There is also some good groundwork in British Columbia: in 2013, for instance, the B.C. Care 

Providers Association hosted a panel entitled, “Resident-to-Resident Abuse in Long Term Care: 

When Your Loved One is the Aggressor.”53 The Hon. Suzanne Anton, British Columbia’s then-

Minister of Justice and Attorney General delivered opening remarks. The expert panel was 

comprised of forensic psychologist Barry Cooper; criminal defence lawyer Patti Stark; Marnie 

Stickley, a social worker with the Vancouver Police Department’s elder abuse unit; and 

gerontology professor emerita Gloria Gutman.54 The Alzheimer Society of B.C. has also 

demonstrated leadership in this field, including through its partnership with the Vancouver Police 

Department in making a public information video on recognizing and assisting persons with 

dementia who may be lost or when their safety may be at risk.55  

 There are also several senior and law-related agencies in the province whose expertise 

and advocacy combine to make British Columbia a strong hub of elder and mental health law 

research and reform. Some of these agencies include the Canadian Centre for Elder Law, which 

in partnership with the Alzheimer Society of B.C. is completing a project on the law, policy and 

                                                           
52 The Provincial Court of Manitoba, Report on Inquest and Recommendations of Judge Michel Chartier (26 May 
2015) at para 266 [Manitoba, Frank Alexander Inquest Report]. 
53 B.C. Care Providers Association, “Resident-to-Resident Abuse in Long Term Care: When Your Loved One is the 
Aggressor” Care to Chat Speaker Series (Vancouver, B.C., 7 November 2013). Disclosure: Heather (Campbell) Pope 
was the B.C. Care Providers Association’s director of policy and research at the time. 
54 B.C. Care Providers Association, News Release, “Senior on Senior Abuse: What Do You Do When Your Loved One 
is the Aggressor” (11 September 2013). 
55 See supra note 26. 

http://www.manitobacourts.mb.ca/site/assets/files/1051/frank_alexander_inquest_final.pdf
https://bccare.ca/2013/10/loved-one-aggressor/
https://bccare.ca/2013/10/loved-one-aggressor/
http://www.bccare.ca/wp-content/uploads/Care-to-Chat-series-press-release-Sept-2013.pdf
http://www.bccare.ca/wp-content/uploads/Care-to-Chat-series-press-release-Sept-2013.pdf
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practice of health care consent in the context of aging and dementia;56 Seniors First BC;57 and the 

Community Legal Assistance Society (Mental Health Law Program).58   

 Regarding health and dementia care, British Columbia is also home to the National 

Collaborating Centre for Aboriginal Health, which in 2018 published its report, Alzheimer’s 

Disease and Related Dementias in Indigenous Populations in Canada: Prevalence and Risk 

Factors.59 The Centre for Research on Personhood in Dementia is also in the province.60 It is “an 

interdisciplinary team of practice-based and applied researchers who are committed to 

improving understanding and support for people living with dementia, their families and 

communities.”61 Similarly the Canadian Consortium on Neurodegeneration on Aging, which is 

comprised of over 350 clinicians and researchers across Canada, has members located in British 

Columbia, including two neurology professors who are on the consortium’s ethical, legal and 

social issues group.62 Notably University of Ottawa Law Professor Jennifer Chandler is also part 

of the pan-Canadian consortium. Professor Chandler is internationally recognized for her work 

on the law and ethics of brain sciences, including its implications for criminal law.63  

 As such, like its pioneering reforms on supported decision-making, British Columbia is 

well-placed to be one of the provincial and international leaders in this frontier area of justice. 

There is a constellation of stakeholders that combined with the required political can likely help 

turbocharge the discussion on improving the plight of criminal defendants with dementia. Most 

fundamentally, there is an existing framework of strong laws and policies that, with some 

modifications, can reasonably be expected to improve the housing security of British Columbians 

who have dementia at the time of their alleged offence.  

                                                           
56 Canadian Centre for Elder Law and Alzheimer Society of B.C., Project Overview, “Health Care Consent, Aging and 
Dementia: Mapping Law and Practice in British Columbia.” [Conservations About Care (February 2019)]. Disclosure: 
Heather (Campbell) Pope articled at the B.C. Law Institute / Canadian Centre for Elder Law. The position was 
funded by The Law Foundation of B.C.’s Public Interest Articling Fellowship.  
57 Seniors First BC (formerly known as the B.C. Centre for Elder Advocacy & Support [BCCEAS]). Disclosure: Heather 
(Campbell) Pope was as lawyer at the BCCEAS Elder Law Clinic. 
58 Community Legal Assistance Society, “CLAS Programs.” 
59 Supra note 22. 
60 University of British Columbia, Centre for Research on Personhood in Dementia. 
61 Ibid. 
62 Canadian Consortium on Neurodegeneration on Aging, “Researchers of the Canadian Consortium on 
Neurodegeneration on Aging.” 
63 University of Ottawa, Faculty of Law – Common Law Section, “Jennifer Chandler.” See Chandler, 
“Neuroscientific,” supra note 45. 

https://www.bcli.org/project/health-care-consent-aging-and-dementia-mapping-law-and-practice-in-british-columbia
https://www.bcli.org/project/health-care-consent-aging-and-dementia-mapping-law-and-practice-in-british-columbia
https://www.bcli.org/wordpress/wp-content/uploads/2019/02/HCC_report-Final_Feb-26-2019.pdf
http://www.clasbc.net/
http://crpd.ubc.ca/
http://ccna-ccnv.ca/wp-content/uploads/2018/12/CCNA_Members_Dec12_2018.pdf
http://ccna-ccnv.ca/wp-content/uploads/2018/12/CCNA_Members_Dec12_2018.pdf
https://commonlaw.uottawa.ca/en/people/chandler-jennifer
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Housing vulnerability 

Entering the criminal justice system can have many collateral civil consequences for British 

Columbians with dementia. This report looks at one of the most fundamental difficulties: housing 

vulnerability. For justice-involved dementia patients, it can be challenging to secure or maintain 

appropriate housing, whether in assisted living, residential care or the larger community.

 Many shelters do not have the capacity to care for an old, sick and mentally impaired 

aggressor. And while the justice system is making improvements to dementia and end-of-life care 

for older persons in custody,64 prison and forensic psychiatric wards remain unsuitable and 

potentially dangerous environments for persons with dementia. Recall, for example, that Mr. 

McPherson, the 60-year-old with dementia who was jailed after assaulting his girlfriend and staff 

members at an assisted living home in Chilliwack, broke his hip while in the correctional 

institution’s medical wing. He also suffered seizures, possibly because he fell off his prison bunk. 

If a criminal defendant with dementia is a current assisted living or care home resident, 

an absence following an arrest or charge could jeopardize their housing. Not only have some care 

homes shown a reluctance to house justice-involved residents, but as it stands, British Columbia 

appears to have no clear law, policy or standard contractual terms governing these situations.  

The Community Care and Assisted Living Act65 and the Hospital Act66 as well as their 

regulations67 appear to be silent on absences. On the policy side, the British Columbia Ministry 

of Health’s Home and Community Care Policy Manual68 addresses temporary leaves of absence 

from publicly subsidized (but not private-pay) units due to various circumstances such as 

hospitalization but it is silent on how an absence due to involvement with the criminal justice 

system is handled (see Appendix E: Justice Leaves of Absence). There also appears to be no 

temporary justice leaves of absences provisions in the standard admission agreements for 

subsidized beds, based on documents we received from Island Health through an access to 

information request (see Appendix F: Admission Agreements). 

                                                           
64 For example, Correctional Service Canada is developing a strategy for older federal offenders. 
65 SBC 2002, c 75 [CCALA]. 
66 RSBC 1996, c 200. 
67 Residential Care Regulation, BC Reg 96/2009; Patients’ Bill of Rights Regulation, BC Reg 37/2010. 
68 B.C. Ministry of Health, Home and Community Care Policy Manual. 

https://www2.gov.bc.ca/gov/content/health/accessing-health-care/home-community-care/accountability/policy-and-standards/home-and-community-care-policy-manual
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 In other cases, some care homes might decline to admit older offenders with dementia 

who are on probation in the community, or who have been released from prison after completing 

a sentence or after being placed on parole. This resistance might be particularly strong if the 

person has a criminal background involving a historical sex offence or violent crime. 

To be sure, care homes are not the villain in these scenarios. Their reluctance to house 

justice-involved individuals is understandable, especially in cases of sexual assault or violence. 

Protecting their staff and keeping other residents safe must be top priorities. Funding, insurance 

and other practical considerations must also be considered.69 Solutions will require more than 

simply urging care homes to house members of this vulnerable population: successful measures 

will require collaborative efforts that prioritize public safety and address the needs and interests 

of defendants as well as care providers. Without solutions that work for care homes, it is unlikely 

that the housing vulnerability of criminal defendants with dementia will be substantially 

improved. Current residents might remain at risk of losing their housing following an arrest or 

charge, and others might not be admitted at all. This could leave them with nowhere to live. 

 

A shared responsibility 

Improving the housing security of criminal defendants with dementia will take cooperation 

among many stakeholders, including multiple levels of government. In Canada, as a result of the 

constitutional division of powers, the federal government is responsible for criminal law reform 

(e.g., making changes to the Criminal Code).70 Administering the criminal justice system is a 

shared responsibility between the federal and provincial governments.71 Responsibility for 

corrections is also a shared responsibility between them. The federal government is responsible 

for administering sentences of two years or more and for supervising federal offenders on 

parole.72 Provincial governments are responsible for administering sentences of less than two 

years and for supervising provincial offenders placed on probation.73  

                                                           
69 See generally Community Living BC, Multi Disordered Discharge Policy (on file with Dementia Justice). 
70 The Constitution Act, 1867, 30 & 31 Vict, c 3, s 91(27) [Constitution 1867]. 
71 Ibid, s 92(14). 
72 Ibid, s 91(28); CCRA, supra note 9, s 16. 
73 Constitution 1867, ibid, s 92(6); CCRA, ibid, s 16. 



 

16 
 

Addressing the housing vulnerability challenge also involves the (mental) health care 

system, which is another shared responsibility between the federal and provincial 

governments.74 The federal government’s role includes establishing national standards under the 

Canada Health Act75 for provincial health insurance plans; funding provincial health care services; 

and supporting the delivery of health care services to specific groups, such as First Nations living 

on reserve, Inuit, eligible veterans, and inmates in federal penitentiaries.76 Provincial 

governments are responsible for the administration of their health insurance plans and the 

delivery of health care services to their residents.77 This includes individuals incarcerated in 

provincial institutions and those serving their sentence in the community.  

Provinces also enact mental health legislation.78 These laws govern the provision of 

psychiatric admission and treatment of mental health patients who meet certain legislative 

criteria. In some cases, justice-involved individuals with mental disorders including dementia may 

fall under provincial mental health legislation. Thus, in situations involving mentally disordered 

criminal defendants, the mental health and criminal justice systems can crossover. As such, 

supporting the needs of these individuals often requires inter-jurisdictional cooperation. 

In addition to the criminal justice and (mental) health care systems, solutions to the 

housing vulnerability problem also involve the seniors care system (e.g., long-term care). It is also 

                                                           
74 Territorial governments have a delegated role to play. Section 4 of The Constitution Act, 1871, 34 & 35 Vict, c 28 
(UK) gives the federal government jurisdiction over territories; however, it has “delegated extensive powers” to 
them including over most matters falling within provincial jurisdiction under s 92 of the Constitution 1867: Martha 
Jackman, “Constitutional Jurisdiction Over Health in Canada” (2000) 8 Health L J 95 at 116. As this report focuses 
on the statutory framework in British Columbia, we have limited our discussion on territorial responsibilities. 
75 RSC 1985, c C-6. 
76 The Constitution, supra note 70, does not expressly assign health as an enumerated head of power to either 
level of government: “‘[H]ealth’ is not a matter which is subject to specific constitutional assignment but instead is 
an amorphous topic which can be addressed by valid federal or provincial legislation, depending in the 
circumstances of each case on the nature of scope of the health problem in question” (Schneider v The Queen, 
[1982] 2 SCR 112 at 142). As such, the federal government has relied primarily (but not exclusively) on its spending 
power, inferred from ss 91(1A) (public debt and property), 91(3) (taxation) and 106 (appropriation), as grounds for 
its actions in relation to health: Jackman, supra note 74 at 96-97.  
77 Constitution 1867, ibid, ss 92(7) (hospitals and asylums), (13) (property and civil rights), & (16) (matters of local 
or private nature). See Jackman, ibid at 110. 
78 Like health in general, mental health is not specifically identified as an enumerated head of power in the 
Constitution 1867. As such, ss 92(7) (hospitals and asylums), (13) (property and civil rights) and (16) (matters of 
local or private nature) of the Constitution 1867 have generally been interpreted as grounds for provincial action in 
relation to mental health: Martha Butler & Karin Phillips, Parliamentary Information and Research Service, Legal 
and Social Affairs Division, “Current Issues in Mental Health in Canada: The Federal Role in Mental Health” 
Parliament of Canada Publication No. 2013-76-E (15 August 2013) at 1. 

https://lop.parl.ca/staticfiles/PublicWebsite/Home/ResearchPublications/InBriefs/PDF/2013-76-e.pdf
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a shared responsibility among all orders of government. The federal government invests in 

housing infrastructure. It also has direct responsibility for particular senior populations, including 

eligible veterans, inmates in federal penitentiaries, First Nations living on reserve and Inuit.  

Given the dementia rates among Indigenous peoples and the population’s 

overrepresentation in the justice system,79 addressing the unique needs of Indigenous criminal 

defendants with the disease merits significant attention. As Norma Rabbitskin, Senior Health 

Nurse, Sturgeon Lake First Nation Health Centre explains, “It’s not the traditional way to place a 

[First Nations] family member in a nursing home.”80 There is a need for housing solutions that 

are culturally-appropriate for both rural and urban Indigenous people with dementia.81  

While the federal government has significant influence on the long-term care system 

because of its financial involvement, the delivery of seniors care in Canada is primarily the 

responsibility of provinces. Municipal governments also have varying degrees of responsibility.82 

In Ontario, for example, legislation requires that certain municipalities establish and maintain a 

long-term care home.83 Even in jurisdictions like British Columbia that do not have such a 

legislative requirement, in practice, local governments still have an active role to play in 

improving the housing security of justice-involved seniors with dementia. Examples include 

fostering age- and dementia-friendly communities.84 

Across Canada, the seniors care system also intersects with the private sector. In British 

Columbia, both for-profit companies and non-profit agencies play a key role in the delivery of 

seniors housing throughout the province, particularly for assisted living and residential care. Thus 

in addition to government-run care homes, the province also has many facilities that are owned 

                                                           
79 See e.g. Karen Beattie, Valerie Boudreau & Meneka Raguparan, Representation of Aboriginal People in the 
Canadian Criminal Justice System (Department of Justice Canada, March 2014). 
80 Cited in Standing Senate Committee on Social Affairs, Science and Technology, Dementia in Canada: A National 
Strategy for Dementia-friendly communities (November 2016) at 40. 
81 See generally Ontario Centres for Learning Research and Innovation in Long-Term Care, Ontario Caring Advisory 
Circle, “About the Project” (6 April 2018). The advisory circle guides the identification and development of 
culturally appropriate resources to support Indigenous residents in long-term care. 
82 Municipalities are creatures of provincial statute: Constitution 1867, supra note 70, s 92(8). “Accordingly, they 
can only exercise those powers which are explicitly conferred upon them by a provincial statute” (R v Greenbaum, 
[1993] 1 SCR 674 at 687). 
83 Long-Term Care Homes Act, 2007, SO 2007, c 8, s 119(1). 
84 See e.g. Union of BC Municipalities, Funding Programs, Local Government Program Services, “Age-friendly 
Communities.” 

http://publications.gc.ca/collections/collection_2018/jus/J4-55-2014-eng.pdf
http://publications.gc.ca/collections/collection_2018/jus/J4-55-2014-eng.pdf
http://publications.gc.ca/collections/collection_2016/sen/yc17-0/YC17-0-421-6-eng.pdf
http://publications.gc.ca/collections/collection_2016/sen/yc17-0/YC17-0-421-6-eng.pdf
https://clri-ltc.ca/resource/supporting-indigenous-culture-in-long-term-care/
https://www.ubcm.ca/EN/main/funding/lgps/age-friendly-communities.html
https://www.ubcm.ca/EN/main/funding/lgps/age-friendly-communities.html
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and operated by for-profit and non-profit entities. These homes can be a mix of private-pay and 

publicly-subsidized beds. For instance, the Kiwanis Pavilion on Vancouver Island is a non-profit 

care home with 122 beds; of these, 116 are government-subsidized and six are private-pay.85    

Given the multiple systems and stakeholders involved, solutions to the housing 

vulnerability challenge will take coordinated efforts and cooperation among many players. It is a 

complex problem, but the foundation is strong. In this spirit, we make two kinds of 

recommendations which taken together have a reasonable chance of contributing to meaningful 

change. First, we make high-level recommendations that could help foster the political will to 

consider and implement the necessary reforms. Second, we make specific legal and policy 

recommendations on a range of issues that impact housing vulnerability. For instance, we 

recommend that the Parliament of Canada reform s 672.851 of the Criminal Code to ensure that 

permanently unfit accused persons with dementia who under existing law and policy pose a 

significant threat to public safety do not languish indefinitely in the criminal justice system. We 

also recommend that federal lawmakers reform s 717 of the Criminal Code to ensure that in 

appropriate circumstances persons with dementia are not excluded from accessing alternative 

measures due to compromised capacity. At the provincial level, we recommend that the 

Legislative Assembly of British Columbia amend s 37 of the Mental Health Act to strengthen the 

civil liberty protections of involuntary patients on leave in assisted living and residential care. We 

also recommend that the Government of British Columbia develop a policy on temporary leaves 

of absence due to involvement with the criminal justice system. For stronger protection, we 

recommend that provincial lawmakers codify the policy in legislation.  

Our recommendations are aimed at fostering fair and consistent legal and policy 

responses that meet the housing needs of criminal defendants with dementia in British Columbia. 

It is our hope that improvements in the province could become examples for other jurisdictions. 

 

                                                           
85 The Kiwanis Pavilion, About Us, “Facility and Services.” 

http://www.kiwanispavilion.ca/about-us/our-facility/


 

19 
 

Notes on terminology 

At times, this report uses controversial terms. Therefore, in this section, we pause to explain why 

such imperfect language is found in this document. In particular, we address the use of the 

following terms: suffering; dementia patient; responsive behaviours; facility; mentally 

disordered; and seniors. We also address the debate surrounding the word “dementia” itself.  

“Suffering” is a controversial word in dementia advocacy. Among the differing views, the 

weight of opinion is that the term should not be used. Others concede that using the word 

“suffering” may be appropriate in limited circumstances such as when describing someone in the 

late stage of the disease. But on a whole, the dominant view is that persons with dementia should 

not be referred to as sufferers or as people who are suffering. We respect this position. However, 

in the context of the criminal justice system, and particularly in the context of advocating for 

justice-involved dementia patients, we suggest that it might be an appropriate approach to 

emphasize the suffering of persons with dementia who are experiencing the often-harsh and 

unsuitable conditions of the criminal justice system. While we do not claim to speak on these 

individuals’ behalf, it is our view that drawing attention to their potential suffering is the right 

thing to do. It is our hope that readers understand our contextualized use of the term. 

Similarly, the phrase “dementia patient” evokes controversy. Like the word “suffering,” 

the dominant view is that in most contexts people with dementia should not be referred to as 

patients. There is a sense that this word and its underlying philosophy de-autonomizes 

individuals, essentially reducing them to ill and passive users of the health care system. We 

understand the resistance to the phrase. Indeed, as we argued in our April 2017 submission on 

Bill C-233, An Act respecting a national strategy for Alzheimer’s disease and other dementias86 

(now the National Strategy for Alzheimer’s Disease and Other Dementias Act87), a person with 

dementia is more than a patient; they are rights-bearing subjects that participate in all aspects 

of society including the criminal justice system.88 Thus for us, the “dementia patient” is infused 

                                                           
86 1st Sess, 42nd Parl, 2016 (assented to 22 June 2017, SC 2017, c 19). 
87 SC 2017, c 19 [National Dementia Strategy Act]. 
88 Dementia Justice Society of Canada, “Submission to the Senate Standing Committee on Social Affairs, Science 
and Technology,” Bill C-233: An Act respecting a national strategy for Alzheimer’s disease and other dementias 
(April 2017) [Dementia Justice, “Submission: Bill C-233”]. 

https://sencanada.ca/content/sen/committee/421/SOCI/Briefs/SOCI_C-233_Brief_DementiaJustice_e.pdf
https://sencanada.ca/content/sen/committee/421/SOCI/Briefs/SOCI_C-233_Brief_DementiaJustice_e.pdf
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with full humanity. We use it as a neutral and descriptive shorthand. It also helps to “de-

criminalize” persons with dementia who enter the justice system due to responsive behaviours.89 

In this report we use the modern phrase “responsive behaviours,” which has recently 

faced controversary. We acknowledge the debate, but at this time, we have decided to continue 

using the modern yet imperfect phrase because in our view it has a neutral and respectful tone.90 

In its 2012 dementia best practices guide for managing behavioural and psychological 

symptoms, the British Columbia Ministry of Health provides a brief history of the phrase’s 

evolution.91 The government explains that while dementia-related behaviours have traditionally 

been described as problematic, disturbing and difficult, this negative wording ends up 

characterizing “the behaviours from the point of view and experience of the person trying to 

manage it, without a positive focus on the person.”92 The Ministry further observes: 

Such terminology is being replaced with the more neutral, person-centred term 
“responsive behaviours” in recognition that most, but not all, behaviour is a 
response to a cue or trigger experienced by the person with dementia. Today, 
behaviours expressed by persons with dementia are being recognized as a form 
of communication rather than as random, unpredictable or meaningless events 
that arise from disease. It is helpful to view behaviours as the person’s best 
attempt to respond to their current situation and communicate their unmet 
needs.93 
 

                                                           
89 For a discussion on the criminalization of persons with mental illness generally, see e.g. M Borzecki & JS 
Wormith, “The Criminalization of Psychiatrically Ill People: A Review with a Canadian Perspective” (January 1986) 
10:4 Psychiatric J U Ottawa 241. We use the phrase “criminal defendants with dementia who enter the criminal 
justice system due to responsive behaviours,” but there may be some cases in which an accused’s dementia 
symptoms are not a material or relevant factor for criminal responsibility. This is a complex issue that falls outside 
the scope of this report. However, the presence of dementia could still be considered at sentencing and at other 
stages of the criminal justice process. This can impact access to housing. Therefore, we acknowledge that it is more 
precise to describe our population of concern as “criminal defendants who have dementia at the time of the 
alleged offence.” This phrase does not exclude accused persons whose dementia symptoms were immaterial to or 
unassociated with the commission of their alleged crime.  
90 See Stephen J. Morse, “Mental Disorder and Criminal Law” (2011) 101:3 J Crim L & Criminology 885 at 885, fn 2: 

Despite these considerations, I will also refer to the behavior that justifies the label of mental 
disorder as “crazy behavior.” This locution betokens no disrespect towards sufferers. For legal 
purposes, it is simply the most descriptive and neutral and least question-begging term that  
can be used. See Stephen J. Morse, Crazy Behavior, Morals and Science: An Analysis of  
Mental Health Law, 51 S.CAL.L.REV. 527, 547–54 (1978). 

91 B.C. Ministry of Health, “Best Practice Guideline for Accommodating and Managing Behavioural and 
Psychological Symptoms of Dementia in Residential Care: A Person-Centred Interdisciplinary Approach” (25 
October 2012). 
92 Ibid at 7. 
93 Ibid. 

http://www.health.gov.bc.ca/library/publications/year/2012/bpsd-guideline.pdf
http://www.health.gov.bc.ca/library/publications/year/2012/bpsd-guideline.pdf


 

21 
 

And while outside the jurisdictional scope of this report, it is notable that Ontario has 

incorporated this modern and more respectful person-centred language into its long-term care 

regulations. Section 1 of regulation defines “responsive behaviours” as “behaviours that often 

indicate, (a) an unmet need in a person, whether cognitive, physical, emotional, social, 

environmental or other, or (b) a response to circumstances within the social or physical 

environment that may be frustrating, frightening or confusing to a person”.94 Among other 

things, the regulation also states that every licenced long-term care home must ensure that the 

following items are developed to meet the needs of residents with responsive behaviours: 

written approaches to care, including identification of triggers that may result in responsive 

behaviours; written strategies to prevent, minimize or respond to responsive behaviours; 

resident monitoring and internal reporting protocols; and referral protocols for residents needing 

specialized resources.95 We also note that in its recent person-centred language initiative, 

Behavioural Supports Ontario took a critical look at its language and communications, and 

notably, throughout the document, use of the phrase “responsive behaviours” is uncontested.96  

Further, we sometimes use the word “facility.” This is a cringeworthy term. We hesitate 

to use it, but at times we do so because it is the language found in some legislation including 

British Columbia’s Community Care and Assisted Living Act97 and Mental Health Act.98 

We also use the phrase “mentally disordered.” Again, we do so with caution. We 

acknowledge that such wording may carry stigma; indeed, we are sensitive to the triple stigma 

associated with criminal offending, dementia, and ageing. We are also cognizant of the fact that 

the modern preference is to use person-centred descriptions such as “persons with a mental 

disorder” or “criminal defendants with a mental disorder.”99 With this in mind, we strive to use 

                                                           
94 General, O Reg 79/10, s (1)(“responsive behaviours”). 
95 Ibid, s 53(1). 
96 Behavioural Supports Ontario, “Behavioural Supports Ontario Person-Centred Language Initiative: Report” 
(October 2018). 
97 CCALA, supra note 65. 
98 RSBC 1996, c 288. 
99 See e.g. British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 36th Parl, 3rd Sess, Vol 12 
No 11 (29 July 1998) at 10683 (V Anderson) (in considering amendments to the B.C. Mental Health Act, the 
opposition member expressed a preference for “person with a mental disorder” rather than “mentally disordered 
person”). See also Morse, supra note 90 at 885, fn 2: 

I use the term “people with mental disorder” advisedly. Although it is more cumbersome than 
the term “the mentally disordered,” it is the preferred, more respectful way of referring to such 

http://www.behaviouralsupportsontario.ca/Content/Pledge/BSO_Person-Centred_Language_Initiative_Report%20_October_2018.pdf
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this more respectful language as much as possible but at times we use the outdated language 

found in some jurisprudence and legislation.100  

At times we use the word “seniors.” This term has fallen out of fashion in some advocacy 

and academic circles, but some older adults and their allies have reclaimed the word, hoping to 

contribute to its de-stigmatization. It is viewed as a positive label. We use it in this spirit. 

The word “senior” also remains firmly entrenched in government parlance. In 2014, for 

example, the British Columbia government named the province’s first Seniors Advocate.101 Other 

provincial governments have also appointed advocates for seniors.102 Most recently, the federal 

government appointed a Minister of Seniors.103 We also note that other national organizations 

such as the Canadian Medical Association104 and CARP (formerly the Canadian Association of 

Retired Persons),105 as well as prominent industry leaders, such as Dr. Samir Sinha, Director of 

Geriatrics of Mount Sinai and the University Health Network Hospitals in Toronto,106 are calling 

for a national seniors strategy. It can be a useful descriptor in government-facing work. 

To be sure, the word “senior” is rife with definitional problems. There is no general 

agreement on the age at which a person becomes one. While “senior” is traditionally associated 

with those aged 65 and over, some populations like prisoners and the homeless may be physically 

older than their chronological age, and thus, the strict age marker does not make sense in many 

situations. Therefore, in such cases, a younger age is often used to denote a senior. For instance, 

in Canada and many other Western jurisdictions, age 50 is commonly used to denote an ageing 

                                                           
people because it avoids treating them as equivalent to their disorder. For a more specific 
example, it is preferable to refer to a “person with schizophrenia” rather than a “schizophrenic.” 
I recognize that it is common to refer to people with physical disease in the essentializing form, 
such as a “diabetic” rather than a “person with diabetes.” Nevertheless, because as the next 
Part describes, mental disorder is diagnosed behaviorally rather than mechanistically, the 
essentializing locution carries the risk of undermining respect for the sufferer’s personhood and 
of stigmatizing the person unduly. 

100 See e.g. Mental Health Act, RSNWT (Nu) 1988, c M-10, ss 1(“hospital”) & 60(2). 
101 See Seniors Advocate Act, SBC 2013, c 15. 
102 See e.g. Office of the Alberta Seniors Advocate. 
103 On July 18, 2018, Prime Minister Justin Trudeau appointed Hamilton West-Ancaster-Dundas Member of 
Parliament Filomena Tassi as Minister of Seniors. The Prime Minister’s expectations are outlined in a mandate 
letter dated 28 August 2018. 
104 Canadian Medical Association, Health Advocacy, Explore Focus Issues, “Seniors Care.” 
105 CARP, “CARP Launches National Policy Platform in Lead Up to Federal Election: Calls on All Parties to Support a 
National Seniors Strategy” (9 October 2018). 
106 NationalSeniorsStrategy.ca, About Us, “Meet Our Team.” 

https://seniorsadvocateab.ca/
https://pm.gc.ca/eng/minister-seniors-mandate-letter-august-28-2018
https://pm.gc.ca/eng/minister-seniors-mandate-letter-august-28-2018
https://www.cma.ca/seniors-care
http://www.carp.ca/2018/10/05/faces/
http://www.carp.ca/2018/10/05/faces/
http://nationalseniorsstrategy.ca/about-us/
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or older offender. This is because the weight of the literature suggests that the natural ageing 

process can be accelerated by as much as 10 years or more among incarcerated individuals—

although there is an emerging line of data-based research that challenges this assumption.107 

Nevertheless, for our purposes at least, it makes sense to include persons under age 65 when 

discussing the senior/older offender population.  

Even among the general population, age 65 is in essence an arbitrary dividing line that 

has no substantive or meaningful biological basis. That is, age 65 is simply a convenient and 

objective chronological marker that has traditionally been used to denote pension eligibility. 

From a biological perspective, it is “scientifically empty.”108 Indeed, the British Columbia Seniors 

Advocate Act recognizes the arbitrary and difficult nature of using a chronological marker like age 

65 to denote a senior. The Act not only defines “senior” as a resident of British Columbia aged 65 

years or older, but also those less than age 65 who receive seniors’ services (which are defined 

as “prescribed programs, services or systems of support in relation to health care, personal care, 

housing, transportation or income support that are used by or associated with seniors”).109 

 Therefore, in this report, and unless the context suggests otherwise, we do not use the 

word “senior” to strictly refer to individuals aged 65 and older. We use it in a colloquial or 

informal manner to describe persons who may be experiencing age-related changes or hardships 

like dementia. To be sure, the needs of younger and older dementia populations merit separate 

consideration. However, for our general discussion purposes, this flexible and inclusive definition 

is important: in Canada, there are 16,000 people under age 65 who are living with the disease.110  

                                                           
107 See e.g. Fiona G Kouyoumdjian et al, “Do people who experience incarceration age more quickly? Exploratory 
analyses using retrospective cohort data on mortality from Ontario, Canada” (2017) 12:4 PLoS One e0175837: 

A commonly advanced assertion in research, clinical and policy settings is that people who 
experience incarceration age at a faster rate compared to the general population, and specifically 
that the physiological age of prisoners is 10 to 15 years greater than their chronological age. The 
meaning of this claim is unclear, as accelerated aging could imply looking older or having 
morbidity or mortality indices expected of older persons. Irrespective of the operational 
definition, there is a lack of evidence regarding whether people who experience incarceration 
age more quickly than those who do not experience incarceration [footnotes omitted]. 

108 Bryan S Green, Gerontology and the Construction of Old Age (New Brunswick, NJ: Transaction Publishers, 2009) 
at 158. 
109 Supra note 101, ss 1(“senior”) & (“seniors’ services”). 
110 Alzheimer Society of Canada, About Dementia, “Dementia numbers in Canada” [Alzheimer Society of Canada, 
“Dementia numbers”]. 

https://alzheimer.ca/en/Home/About-dementia/What-is-dementia/Dementia-numbers
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Finally, in this report, we retain the word “dementia” despite its reclassification as “major 

neurocognitive disorder” (major NCD) in the fifth and most recent edition of the Diagnostic and 

Statistical Manual of Mental Disorders (DSM-5).111 We do so for two principal reasons. First, in 

the DSM-5, the definition of “major NCD” is “somewhat broader than the term dementia” in that 

it includes DSM-IV diagnoses like “amnestic disorder” that “would now be diagnosed as major 

NCD due to another medical condition and for which the term dementia would not be used.”112 

Second, like the editorial decision in the DSM-5, we continue to use the term dementia for 

continuity and in recognition of the fact that it “may be used in settings where physicians and 

patients are accustomed to this term.”113 It is also commonly used in case law. 

 

What is dementia? 

Types of dementia 

The word “dementia” is often used interchangeably with “Alzheimer’s disease,” but there is a 

difference. Dementia is an umbrella term used to describe a number of different brain illnesses.  

Alzheimer’s disease is one type of dementia. It is also the most common, accounting for about 

60 to 80 percent of all dementia cases.114 Some other types of dementia include vascular 

dementia; Lewy body dementia; frontotemporal dementia (FTD); and Creutzfeldt-Jakob disease. 

It is also possible to have mixed dementia, meaning that a person has a combination of 

dementias, such as Alzheimer’s disease and vascular dementia. Thus, in short, if someone has 

been diagnosed with dementia, it doesn’t necessarily mean that they have Alzheimer’s disease.  

 

Conditions associated with dementia 

There are also many chronic or permanent conditions associated with dementia. For example, 

the following rare conditions can lead to dementia: corticobasal degeneration; Huntington’s 

disease; multiple sclerosis; Niemann-Pick disease type C; normal pressure hydrocephalus; 

                                                           
111 (Arlington: American Psychiatric Association, 2013) [DSM-5]. 
112 Ibid at 591.  
113 Ibid. 
114 See e.g. ibid at 612. 
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Parkinson’s disease; posterior cortical atrophy; progressive supranuclear palsy; traumatic brain 

injury; and Wernicke-Korsakoff syndrome.115 Down syndrome is also linked to dementia, 

specifically Alzheimer’s disease.116 Some estimates suggest that 50 percent or more of people 

with Down syndrome will develop Alzheimer’s as they age and often start to show signs of the 

disease at a younger age than the general population, usually in their 50s and 60s.117  

In other cases, some conditions can cause dementia-like symptoms, and with the right 

treatment, can possibly be reversed. These common causes include depression; medication side 

effects; drug misuse; vitamin B-12 deficiency; head trauma such as a concussion; thyroid 

problems; inflections; heart disease; brain tumours; and environmental toxins.118 Excessive 

alcohol misuse can also lead to symptoms of dementia.119 If identified early enough, alcohol-

related dementia may resolve with treatment and if the person abstains from drinking.  

 

Responsive behaviours 

The behavioural and psychological symptoms of dementia (BPSD), or the responsive behaviours 

associated with dementia, are one of the disease’s most challenging and distressing aspects for 

both patients and their caregivers. BPSD is an umbrella term that refers to “a heterogeneous 

group of non-cognitive symptoms and behaviours that occur in people with dementia.”120 While 

there are differences among the dementias, these behavioural and psychological symptoms 

generally include but are not limited to: agitation and restlessness; repetitive statements and 

questions; elation; verbal outbursts, including swearing and screaming; physical aggression, such 

as grabbing and slapping others; wandering and exit-seeking; social and sexual disinhibition, 

including unwanted sexual advances; public urination; anxiety and depression; apathy; and 

delusions and hallucinations. It is estimated that up to 90 percent of people with dementia 

experience at least one BPSD over the course of the disease.121 

                                                           
115 Alzheimer Society of Canada, About Dementia, “Rarer forms of dementia.” 
116 Alzheimer Society of Canada, About Dementia, “Down syndrome.” 
117 National Institute on Aging, Health Information, “Alzheimer’s Disease in People with Down Syndrome.” 
118 Alzheimer Society of Canada, About Dementia, “Reversible dementias.” 
119 Ibid. 
120 Brian Lawlor, Editorial, “Managing behavioural and psychological symptoms in dementia” (December 2002) 
181:6 Brit J Pscyhiatry 463 at 463. 
121 See e.g. J Cerejeira, L Lagarto & EB Mukaetova-Ladinska, “Behavioral and Psychological Symptoms of Dementia” 
(2012) 3 Front Neurol 73.  

https://alzheimer.ca/en/Home/About-dementia/Dementias/Rarer-forms-of-dementia
https://alzheimer.ca/en/Home/About-dementia/Dementias/Down-syndrome
https://www.nia.nih.gov/health/alzheimers-disease-people-down-syndrome
https://alzheimer.ca/en/Home/About-dementia/Dementias/Reversible-dementias
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Responsive behaviours can trigger a criminal justice response. Police may be called, and 

in some cases charges may be laid. Depending on the circumstances, including the severity of the 

person’s mental condition, charges could be stayed. If prosecution proceeds, the accused might 

be found unfit to stand trial or not criminally responsible on account of mental disorder. In other 

cases, criminal defendants with dementia may be found guilty and sentenced, including to a 

lengthy period of incarceration in which they are “unlikely to ever be released from prison”.122  

Once in jail, pre-existing responsive behaviours are likely to continue or worsen. Others 

may develop dementia symptoms for the first-time post-conviction. These behaviours may result 

in unwarranted discipline from staff. Indeed, in his office’s 2010-2011 annual report, Howard 

Sapers, former Correctional Investigator of Canada, drew special attention to the plight of ageing 

and older offenders with mental disorders, including dementia, and described some of the 

challenges that responsive behaviours pose in the correctional environment: 

Offenders that may be suffering from age-related degenerative diseases 
characterized by memory loss or distorted thinking, such as dementia and/or 
Alzheimer’s, often exhibit behaviours that are considered maladaptive in the 
correctional setting. Symptoms may include disruptive or difficult behaviour, 
anxiety, paranoia, major depression, self-injury and/or the refusal/inability to 
follow prison rules and routines.123 
 

The risk of an inappropriate institutional response is particularly heightened if the inmate has 

undiagnosed dementia, a common situation for persons with less common forms of the disease, 

like FTD, who don’t “look like” a stereotypical dementia patient. That is, unlike the dominant 

public perception of dementia that associates the disease with older persons and memory loss,  

persons with FTD may be younger, perhaps only in their 40s or 50s, and still physically fit. 

Responsive behaviours in the prison setting can also make ageing and older offenders 

with dementia more vulnerable to dangerous conflicts with fellow inmates. For instance, a 

                                                           
122 R v Brooks, 2017 ONSC 439 at para 25 (life in prison with no parole eligibility for 10 years) [Brooks]. 
123 Office of the Correctional Investigator, Annual Report of the Office of the Correctional Investigator 2010-2011 
(29 June 2011). In 2018, the New Brunswick Auditor reported on the addiction and mental health services in 
provincial adult jails and found that the health and justice & public safety departments “do not deliver addiction 
and mental health service to adult inmates in provincial correctional institutions, to improve health outcomes and 
contribute to safer communities. Services provided are reactionary and limited to stabilizing and easing the 
symptoms of some addiction and mental health issues”: New Brunswick Auditor General Report, Vol 1, “Chapter 3: 
Departments of Health and Justice and Public Safety – Addiction and Mental Health Services in Provincial Adult 
Correctional Institutions” (June 2018). 

http://www.oci-bec.gc.ca/cnt/rpt/annrpt/annrpt20102011-eng.aspx
https://www.agnb-vgnb.ca/content/dam/agnb-vgnb/pdf/Reports-Rapports/2018V1/Chap3e.pdf
https://www.agnb-vgnb.ca/content/dam/agnb-vgnb/pdf/Reports-Rapports/2018V1/Chap3e.pdf
https://www.agnb-vgnb.ca/content/dam/agnb-vgnb/pdf/Reports-Rapports/2018V1/Chap3e.pdf
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prisoner with dementia that is asking repetitive questions, repeatedly calling out, or wandering 

throughout the unit may agitate other inmates. This can make them a target. 

 

Stages of dementia 

Dementia is generally irreversible, although treatment may help manage symptoms. It is also 

progressive, meaning that its symptoms are likely to get worse over time. Within the dementia 

community, different models are used to describe the progression of the disease.124 This is 

understandable since there is a wide variety of dementias. Its also important to note that the 

rate of progression will vary from person to person; that is, some people will spend more or less 

time at specific stages of the disease. Thus, while keeping in mind that stages overlap and vary 

depending on the subtype of dementia, a commonly accepted model for Alzheimer’s disease 

identifies three stages: mild, moderate, and severe. These are generally understood as follows: 

 
Mild. People in the mild or early stage of Alzheimer’s disease may experience 
some mild memory and thinking problems, such as word-finding difficulties. They 
are still able to function relatively independently and require minimal assistance 
from caregivers. They may have some awareness of their changing abilities.  
 
Moderate. People in the moderate or middle stage experience a further decline 
in cognitive and functional abilities, and need assistance with several daily 
activities, such as grocery shopping, house-cleaning, dressing, bathing, and 
toileting. They may still retain some insight into their condition. 
 
Severe. The severe stage is also called the late or advanced stage. In this stage, 
people experience a considerable loss of cognitive and functional abilities, 
eventually becoming unable to communicate verbally. They cannot be left 
unsupervised and need assistance with all activities of daily living. As death nears, 
the focus becomes end-of-life comfort care. 
 

Other less common forms of dementia might manifest differently. Notably, for example, in the 

early stages of behavioural variant frontotemporal dementia (bvFTD), individuals may show some 

memory issues, but they can usually keep track of everyday events and what is happening around 

                                                           
124 See e.g. Alzheimer Society of Canada, About Dementia, “Stages of Alzheimer’s disease”; B.C. Ministry of Health, 
The Provincial Dementia Action Plan for British Columbia: Priorities and Actions for Health System and Service 
Redesign (November 2012) at 10. 

https://alzheimer.ca/en/Home/About-dementia/Alzheimer-s-disease/Stages-of-Alzheimer-s-disease
http://www.health.gov.bc.ca/library/publications/year/2012/dementia-action-plan.pdf
http://www.health.gov.bc.ca/library/publications/year/2012/dementia-action-plan.pdf
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them.125 This departs from stage 1 of the Alzheimer’s disease model, which focuses on mild 

memory problems. Not all dementias share that hallmark.  

 For bvFTD, instead of memory problems, some of the main responsive symptoms include 

marked behavioural changes such as disinhibition, apathy and social withdrawal; the person may 

appear “self-centered, emotionally distant and withdrawn.”126 It is also not unusual for bvFTD 

patients to appear restless, irritable,  aggressive or excessively sentimental.127 They may lose 

interest in their personal appearance “and become increasingly unkempt.”128 Persons with bvFTD 

“may behave inappropriately with strangers, lose their social manners, act impulsively and even 

break laws.”129 There might be violent outbursts. As the disease progresses, symptoms are likely 

to “become more pronounced and disabling.”130 Their impaired judgment can contribute to 

criminal behaviour such as shoplifting, physical violence, indecent exposure and sexual assault.  

 

Structure of the report 

This report is divided into four parts. Part 1: It’s About Justice discusses the political and advocacy 

context of addressing dementia and its intersection with the justice system. Part 2: The Housing 

Continuum provides an overview of the housing options for British Columbian seniors. It also 

addresses the indefinite custody cycle of dementia patients who are chronically unfit to stand 

trial, as well as the civil liberties of mental health patients. Part 3: Ageing-in-Place discusses the 

unintended consequences of ageing-in-place policies. A key concern is domestic violence. Part 4: 

Long-Term Care discusses an inquest in Manitoba that recommended the province improve 

coordination between health, justice and correctional departments in situations involving a 

criminal defendant with dementia. This part also addresses temporary justice leaves of absence. 

It also discusses mandatory minimums with a focus on the fixed penalties for murder and 

considers the diminished responsibility defence as an alternative in dementia-homicide cases. 

                                                           
125 University of California San Francisco, Memory and Aging Center, Weill Institute for Neurosciences, “Behavioral 
Variant Frontotemporal Dementia.” 
126 Ibid. 
127 Ibid.  
128 Ibid. 
129 Ibid. 
130 Ibid. 

https://memory.ucsf.edu/behavioral-variant-frontotemporal-dementia
https://memory.ucsf.edu/behavioral-variant-frontotemporal-dementia
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PART 1: IT’S ABOUT JUSTICE 
 

“There but for the grace of God go I.”131 
 

John Bradford 
London, England 

1500s 

 

In August 2013, 94-year-old Jack Furman was charged with second degree murder in the death 

of William May. The 85-year-old died after Mr. Furman, who had severe dementia, allegedly 

attacked him with a shelf. The men were roommates in a special care unit at a care home in 

Vernon, British Columbia.132 Shortly after his arrest, Mr. Furman was placed on bail and taken to 

the Hillside Psychiatric Centre in Kamloops, a secure psychiatric unit in British Columbia that 

provides services to adults with an acute mental illness or severely dysfunctional behaviours that 

cannot be managed in their local area.133  

Mr. Furman was a decorated WWII veteran. Born in Calgary, he had been honoured for 

his military service in the American-Canadian special forces unit known as the Devil’s Brigade. 

During the war, he served in the Aleutians and Europe. His experiences included surviving an 

intense campaign that had a 77 percent casualty rate. In 1944 he was shot twice, in his chest and 

neck. He recovered and returned to battle. In 1971, Mr. Furman moved to Vernon with his wife. 

In his later years, Mr. Furman was diagnosed with dementia. Eventually it become so 

severe that he could no longer live at home. In August 2013, he was admitted to a care home’s 

special care unit, which housed residents with advanced dementia or major behavioural issues.  

For the first three days, Mr. Furman stayed in a lockable room by himself. This was done 

to give staff the chance to assess him. He showed no signs of aggression toward the workers, 

                                                           
131 John Bradford cited in Philip Q Roche, The Criminal Mind: A Study of Communication between the Criminal Law 
and Psychiatry (New York: Grove Press, Inc., 1958) at 27. This phrase is commonly attributed to John Bradford but 
its actual origin is disputed. 
132 This case summary is drawn from various sources including B.C. Ministry of Justice, Coroner’s Report into the 
Death of William George May, Case No 2013-5002-0090 (10 January 2016) (on file with Dementia Justice); B.C. 
Criminal Justice Branch, Media Statement, “Stay of Proceedings Directed in Care Home Death” (27 November 
2013) [B.C. Criminal Justice Branch, “Stay”]; and Ian Bailey, “Accused of killing roommate, veteran dies at 95” The 
Globe and Mail (3 February 2014). 
133 See Interior Health, Find Us, “Tertiary Psychiatry Services – Hillside Centre” [Interior Health, “Tertiary”]. 

http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/media-statements/2013/13-30-sop-care-home-death.pdf
https://beta.theglobeandmail.com/news/british-columbia/accused-of-killing-roommate-veteran-dies-at-95/article16679847/?ref=http://www.theglobeandmail.com&
https://www.interiorhealth.ca/FindUs/_layouts/FindUs/info.aspx?type=Location&loc=Hillside%20Centre&svc=Tertiary%20Psychiatric%20Services&ploc=Royal%20Inland%20Hospital
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although he could be querulous. Nor did staff observe any long-term psychological effects of his 

wartime experience. But he did appear confused and expressed a desire to go home. 

Shortly thereafter, Mr. Furman was moved into a room with Mr. May. Some privacy was 

provided by a wooden divider between the beds and curtains that could be drawn around them. 

The men shared a bathroom. Prior to the attack, there was no known aggression between them. 

There was also no history of aggression by Mr. Furman when he was living in the community.  

Seven days after the men became roommates, Mr. May was dead. On the night of his 

death, staff had heard a noise coming from their shared room. A care aide entered and found 

Mr. May lying with his head at the foot of his bed. Mr. Furman was standing beside him, holding 

a blood-covered shelf above his head as though about to strike Mr. May. 

At the time, Mr. Furman was highly agitated and speaking angrily. He was referring to 

“bunkers” and suggesting that the nurse was “one of them.” He also made threatening motions 

with the shelf toward staff when they tried to come to Mr. May’s aid. A worker called 911. When 

police arrived, they disarmed Mr. Furman and took him into custody. He was charged with second 

degree murder and placed on bail in the 40+ bed Hillside Psychiatric Centre. 

Three months later, the Crown concluded that a prosecution against Mr. Furman was no 

longer in the public interest, and as such, the murder charge was stayed. In a media statement, 

the Crown explained that, based on the evidence, it appeared that at the time of the attack Mr. 

Furman had been “in a delusional state arising out of his advanced dementia” and that he 

remained “confused and disoriented as to both his current circumstances and the circumstances 

of the incident in question.”134 As a result, the Crown concluded that he would likely be found 

unfit to stand trial. The Crown also noted that Mr. Furman was physically frail and that “steps 

have been taken to address any safety risk he might present.”135 In particular, the Crown said 

that it had “been advised that [Mr. Furman] will remain in a medical facility with measures 

available to address any risk that he might present to other patients, to staff or to himself.”136 

Opened in 2006, the mandate of the Hillside Psychiatric Centre is in essence to provide 

temporary care; that is, the “focus [of the acute psychiatric facility] is on diagnosis and 

                                                           
134 B.C. Criminal Justice Branch, “Stay”, supra note 132. 
135 Ibid. 
136 Ibid. 
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stabilization with rehabilitation strategies to promote stabilization and reintegration into the 

community to return home.”137 Yet as the Crown stated, the evidence supported the conclusion 

that the 94-year-old veteran’s condition was “unlikely to improve.”138   

Two months later, Mr. Furman died in palliative care. 

 

Breaking down the silos 

It is well-established that the impact of dementia extends beyond the health sector. The disease 

can touch all aspects of someone’s life. For some, their vulnerabilities might expose them to elder 

abuse, including of a criminal nature. While there is no specific crime of elder abuse in the 

Criminal Code, the mistreatment of older persons has been captured by a number of criminal 

offences, such as failing to provide the necessaries of life, sexual assault and fraud.139 The legal 

and broader gerontological community has achieved considerable strides in this area, and their 

tireless and often thankless advocacy continues. As older victims still face barriers in accessing 

the criminal justice system,140 it will be vitally important to maintain and support this work. 

 For a small number of dementia patients, their symptoms can bring them into conflict 

with the criminal justice system as a defendant. It is from this angle that we approach criminal 

justice. There is much to be learned and leveraged from the elder abuse (and domestic violence) 

perspective—regarding restorative justice, for example.141 In our view, there is also something 

to be gained by approaching dementia and the criminal justice system from a defendant-lens. It 

is our hope that this perspective can contribute to building new solutions and strengthening 

existing synergies between the elder law, gerontological and criminal justice communities. 

 Regarding elder abuse specifically, it might also help modify the narrative. In many cases, 

the dominant approach, including in public and media commentary, is to refer to the main elder 

abuse perpetrators as “the unsuccessful son in the basement.” This language might be unhelpful. 

                                                           
137 Interior Health, “Tertiary”, supra note 133. See also Ken MacQueen, “Old and dangerous: Senior violence is 
getting worse” Maclean’s (17 January 2014). 
138 B.C. Criminal Justice Branch, “Stay”, supra note 132. 
139 Krista James, Research Report: Legal Definitions of Elder Abuse and Neglect (May 2009) at 12. 
140 Alberta Civil Liberties Research Centre, Access to Justice and Canadian Elders, “Barriers in Accessing the Criminal 
Justice System.” 
141 See e.g. Law Commission of Ontario, A Framework for the Law as it Affects Older Adults: Advancing Substantive 
Equality for Older Persons through Law, Policy and Practice: Final Report (April 2012) at 178-184. 

https://www.macleans.ca/society/life/old-and-dangerous/
https://www.macleans.ca/society/life/old-and-dangerous/
https://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/elder-aines/def/elder_abuse-eng.pdf
http://www.aclrc.com/new-page-30#criminaljustice
http://www.aclrc.com/new-page-30#criminaljustice
http://www.lco-cdo.org/wp-content/uploads/2012/07/older-adults-final-report.pdf
http://www.lco-cdo.org/wp-content/uploads/2012/07/older-adults-final-report.pdf


 

33 
 

The conversation might be improved if we discard such phrases and align our language with the 

well-established understanding that in some cases the perpetrator may be experiencing their 

own mental health and addictions issues. In some cases, this might include dementia or other 

cognitive issues due to a traumatic brain injury, perhaps at work, from sports or due to a stroke. 

 Justice departments are preparing for the small but growing cohort of criminal 

defendants with dementia: for instance, in 2013, the Hon. Suzanne Anton, British Columbia’s 

then-Minister of Justice and Attorney General, said: “Cases such as these difficult ones involving 

people with dementia, you can be sure the Crowns gathered the evidence and then they applied 

their experience and a real sense of compassion and restraint in deciding whether or not to 

proceed with the charge.”142  

 There are also some encouraging signs that criminal defendant issues are being addressed 

by governments in dementia plans. Some domestic and foreign examples include: 

• In 2017, we reviewed 23 of 29 national dementia strategies from around the world to see 

whether they mention criminal justice (as it relates to perpetrators) (see Appendix A: 

Dementia Strategies). Two strategies (Cuba and England) explicitly referred to criminal 

justice in this context.143 

• We also conducted a similar review of 65 dementia (and some ageing and health) 

strategies from sub-national jurisdictions in Australia (4), Canada (13), Germany (2) and 

the United States (46).144 Clear references included: Florida (law enforcement 

training),145 Rhode Island (prison staff training and the challenges of housing inmates in 

                                                           
142 Hon Suzanne Anton quoted in MacQueen, supra note 137. See also supra note 53. 
143 Dementia Justice Society of Canada, Criminal Justice in National Dementia Strategies: A Review (July 2017). 
144 Dementia Justice Society of Canada, Criminal Justice in Sub-National Dementia Strategies: A Review (August 
2017). 
145 Florida’s State Plan includes a detailed discussion of various scenarios in which police may encounter someone 
with dementia, and it stressed the importance of having officers trained in dementia and its associated behaviours. 

http://act.alz.org/site/DocServer/FL_State_Plan__Aug_2013_.pdf/931185879?docID=26221
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long-term care and the community upon release),146 and Bavaria, Germany (training for 

police and newly appointed judges).147  

 
In Canada, there seem to have been a few missed opportunities for criminal justice activities to 

address dementia as a distinct concern. For example, in March 2018, the Government of Canada 

released its final report summarizing its provincial and territorial roundtable discussions on 

transforming the criminal justice system.148 Despite the ageing correctional population, and 

greying demographics more generally, the report does not address the challenges posed by 

dementia. More broadly, it does not mention seniors. This is troubling. As we stated in our letter 

to then-Minister of Justice, the Hon. Jody Wilson-Raybould:  

Like other vulnerable and marginalized populations in the criminal justice system, 
older defendants with mental health and addictions issues can face great difficulty 
re-integrating into the community. This is particularly the case if they lack social 
or family support and are dealing with mental health and addictions issues. The 
problem is exacerbated for the most vulnerable as some care homes have shown 
a reluctance to admit older individuals with a mental disorder whose violent or 
disinhibited behaviour brought them into conflict with the justice system.149 
 

The government also held four community roundtables in November 2017 (Vancouver, British 

Columbia; Winnipeg, Manitoba; Thunder Bay, Ontario; and Montreal, Quebec).150 Dementia 

                                                           
146 Rhode Island’s State Plan mentions a training initiative underway in the state that is a “collaboration between 
the [Drug Enforcement Agency], the Rhode Island Alzheimer’s Association and the Department of Corrections to 
provide Alzheimer’s disease education and training to prison wardens and clinicians.” It is designed to “assist 
prison personnel in recognizing the disease and its symptoms,” thus “enabling them to provide appropriate 
responses within the prison environment.” The plan’s legal subgroup stressed the importance of this work and 
“would like to see its scope expand to consider other long-term care settings that house people living with 
Alzheimer’s disease who have spent time in prison and to consider the challenges of finding housing placements 
for this population.” 
147 The dementia strategy in Bavaria, Germany identified a two-hour training course for police, which included 
information on responding to reports of shoplifting. Petty theft can be a common transgression by people with 
dementia. The strategy also identified a training program for newly appointed judges. 
148 Department of Justice (Canada), Criminal Justice System Review, “What We Heard – Transforming Canada’s 
Criminal Justice System: A report on Provincial and Territorial Stakeholder Consultations” (March 2018). 
149 Letter from Dementia Justice Society of Canada to the Hon Jody Wilson-Raybould, Minister of Justice and 
Attorney General of Canada (26 March 2018). 
150 Department of Justice (Canada), Transforming the Criminal Justice System, “What We Heard”. The Government 
of Canada also held four expert roundtables in Halifax, Montreal, Toronto and Edmonton: IRPP Report, Rethinking 
Criminal Justice in Canada: Round Table Report (October 2018). A follow-up report notes the following regarding 
dementia: “The prison system is ill-equipped to deal with age-related health issues, and the chances of their being 
released are very low. When they are released, they frequently cannot find any person or organization to take 

http://act.alz.org/site/DocServer/RI_State_Plan__Sept_2013_.pdf/931185879?docID=26222
https://www.alz.co.uk/sites/default/files/plans/Bavaria-english.pdf
https://www.justice.gc.ca/eng/rp-pr/other-autre/tcjs-tsjp/WWH_EN.pdf
https://www.justice.gc.ca/eng/rp-pr/other-autre/tcjs-tsjp/WWH_EN.pdf
https://www.justice.gc.ca/eng/cj-jp/tcjs-tsjp/what-quoi.html
http://irpp.org/wp-content/uploads/2018/10/Rethinking-Criminal-Justice-in-Canada.pdf
http://irpp.org/wp-content/uploads/2018/10/Rethinking-Criminal-Justice-in-Canada.pdf
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Justice did not participate, but we made a written submission in response to the public 

consultation.151 (The public consultation final report was scheduled for Spring 2018. It was later 

moved to Fall 2018.152 As of January 2019, the report had not been posted on the justice 

department’s website.153) In our submission, we encouraged the federal government to build 

upon the existing initiatives and bring together stakeholders from all pertinent sectors to develop 

a National Dementia and Criminal Justice Action Framework: 

The aim of this pan-Canadian framework would be to identify and close gaps in 
services and supports, identify and implement promising approaches and best-
practices, with the ultimate goal of ensuring public safety and improving the 
quality of life for people with dementia who come into conflict with the criminal 
justice system. This Action Framework could be one aspect of Canada’s future 
comprehensive national dementia strategy.154 
 

This event could possibly be held in conjunction with a national conference, such as the Canadian 

Elder Law Conference in Vancouver, British Columbia. A government working forum on elder 

abuse was held at the conference in November 2007.155 According to the summary of 

proceedings, the event was led by Ontario and “brought together, for the first time, diverse 

people from across the country who have experience in, and knowledge of, a variety of 

approaches to elder abuse prevention and response. Approximately 170 participants nominated 

by [federal/provincial/territorial] officials or their peers were invited to attend”.156  

 Among other things, justice department representatives and stakeholders could discuss 

the special issues related to prosecuting criminal defendants with dementia. Notably as of March 

2018 in British Columbia, there was no Crown policy on prosecuting dementia patients (see 

Appendix B: Prosecuting Persons with Dementia). An earlier request to the justice ministry for 

related policy and research analyses, guides, proposals, manuals and briefs for the period 

                                                           
them in, and they choose to stay in prison to receive care. There are no options for compassionate release, and 
prisons eventually become makeshift nursing homes for their aging population” (at 8). 
151 Dementia Justice Society of Canada, “Submission to the Government of Canada: Department of Justice – 
Transformation of the Criminal Justice System” (August 2017) [Dementia Justice, “Submission: Transformation”]. 
152 Email from Department of Justice Canada, Criminal Justice System Review Secretariat to Heather (Campbell) 
Pope, Director, Dementia Justice Society of Canada (20 August 2018) [DOJ Email]. 
153 Department of Justice Canada, Transforming the Criminal Justice System, “What We Heard.” 
154 DOJ Email, supra note 152. 
155 Federal/Provincial/Territorial (F/P/T) Elder Abuse Working Forum, Summary of Proceedings (8 November 2007). 
156 Ibid at 4. 

https://www.justice.gc.ca/eng/cj-jp/tcjs-tsjp/what-quoi.html
https://www2.gov.bc.ca/assets/gov/people/seniors/health-safety/pdf/fpt_elder_abuse_forum_2007_en.pdf
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between January 1, 2010 and January 31, 2017 returned no records.157 This omission is 

worrisome, especially in the absence of a federal law reform body158 that is mandated to study 

criminal law reform—a constitutional head of power that falls under federal jurisdiction.159 To be 

sure, as Newfoundland’s justice and public safety department noted in its response to a records 

request, while the province has an existing prosecutorial guide book, “all cases are handled on a 

case by case basis and assessed as such.”160 Nevertheless, with health and dementia care largely 

a provincial concern, some of the criminal law implications of the disease are vulnerable to being 

overlooked—it is largely a federal matter. This heightens the importance of addressing criminal 

justice issues in the national dementia strategy; the file needs a departmental home—the plan 

can be a starting place to find willingness among government officials to champion the issue.   

 To be sure, the elder law and broader gerontological community has done extensive work 

in criminal law, particularly as it relates to elder abuse victims. Among other issues, there has 

also been considerable work on capacity and consent to sex and intimacy, when one or both 

parties have dementia or another cognitive issue. There are many elder law and gerontological 

leaders in this field—too many to list in this report. A notable example is the Canadian Centre for 

Elder Law, whose experts have written extensively on elder abuse issues and the criminal law.161   

Building on this work, as well as the existing prevention and corrections initiatives, our suggestion 

is to accelerate bridging the gap between elder law and criminal justice through initiatives 

focused on the concerns of defendants who have dementia at the time of their alleged offence.  

 There has already been positive steps. For instance, when the Government of Canada 

hosted the first national dementia strategy development conference in May 2018 in Ottawa, 

Ontario, Dementia Justice—an organization dedicated to publicly advocating for the rights, needs 

                                                           
157 Records on file with Dementia Justice. 
158 The Law Commission of Canada was abolished in 2006. There is also the Uniform Law Conference of Canada. 
Held annually in August, it “was founded in 1918 to harmonize the laws of the provinces and territories of Canada, 
and where appropriate the federal laws as well. The Uniform Law Conference of Canada also makes 
recommendations for changes to federal criminal legislation based on identified deficiencies, defects or gaps in the 
existing law, or based on problems created by judicial interpretation of existing law.” 
159 See discussion above, A shared responsibility. 
160 Records on file with Dementia Justice. 
161 See e.g. Canadian Centre for Elder Law, The Counterpoint Project – Discussion Paper: Moving From Scrutiny to 
Strategy: An Analysis of Key Canadian Elder Abuse and Neglect Cases (2011).  

https://www.ulcc.ca/en/home/
http://www.bcli.org/sites/default/files/Counterpoint_Project_discussion_paper.pdf
http://www.bcli.org/sites/default/files/Counterpoint_Project_discussion_paper.pdf
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and dignity of criminal defendants with dementia—appreciated the invitation to participate.162 

Unfortunately, however, the program did not include any reference to the criminal justice 

system—as it relates to either defendants or victims.163 The omission was striking, especially in 

terms of elder abuse. Unlike the emerging discussion on criminal defendants with dementia, 

there is comparatively greater awareness about elder abuse and dementia in Canadian society. 

 As such, together with others in the elder law and gerontological community, we 

expressed concern to the federal health and justice ministers about the exclusion of legal issues. 

In a letter co-signed by 16 elder and dementia advocates and scholars, several civil and criminal 

legal issues facing persons with dementia and their families were identified.164 These included 

capacity to make personal, health, financial and legal decisions; alternatives to substitute 

decision-making (i.e., supported decision-making); end-of-life matters, including medical 

assistance in dying; elder abuse; and criminal behaviour by dementia patients. Co-signatories 

urged the conference planning secretariat to include a session on dementia and the law and 

proposed the following topic summary:  

The impact of the law on the lives of persons with dementia and their families is 
multifaceted. For example, it can affect personal, health, financial, and legal 
decision-making rights; employment and housing security; access to health care 
and support; responses to elder abuse; interactions with police; and criminal 
responsibility. Through small roundtable discussions, this dialogue session will 
explore successes, gaps, and challenges in understanding and improving how 
persons with dementia and their families experience the law and the justice 
system.       

 
To its credit, the Government of Canada quickly took steps to address this oversight. In response 

to the letter, the Public Health Agency of Canada (PHAC) extended conference invitations to two 

leading elder law and elder abuse agencies in Canada.165 PHAC also noted, “While the agenda 

does not include a session dedicated to dementia and the law, there will be opportunities to 

                                                           
162 Email from Public Health Agency of Canada to Heather (Campbell) Pope, Director, Dementia Justice Society of 
Canada (3 April 2018). 
163 Government of Canada, “National Dementia Conference: Inspiring and Informing a National Dementia Strategy 
for Canada,” Program (Ottawa, Ontario, May 14-15, 2018). 
164 Letter to the Hon Ginette Petitpas Taylor, Minister of Health and the Hon Jody Wilson-Raybould, Minister of 
Justice and Attorney General of Canada from 16 co-signatories (26 April 2018). 
165 Letter from Public Health Agency of Canada to Heather (Campbell) Pope, Director, Dementia Justice Society of 
Canada (3 May 2018). 
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discuss different components of this important issue throughout the conference as it cuts across 

many of the themes and sub-themes being covered throughout the two days.”166 

 In addition to other legal issues, particularly the human rights concerns raised by 

advocates with lived experience, the issues related to criminal defendants with dementia also 

gained traction at the national dementia conference. The topic was raised and discussed by 

several participants, including family caregivers with lived experience. Criminal justice was also 

specifically mentioned in the official follow-up report that summarises the messages and ideas 

that were discussed at the event.167 

 More recently, in early 2019, the Canadian Academy of Health Sciences released its report 

on informing the national dementia strategy.168 Through PHAC, the academy had been asked by 

the federal Minister of Health “to provide an evidence-informed and authoritative assessment 

on the state of knowledge” on dementia evidence and practices to help advance federal priorities 

under the National Strategy for Alzheimer’s Disease and Other Dementias Act.169 Although largely 

discussed in an international law context, it was nevertheless encouraging to see the report 

identify human rights concerns, which the elder law and broader gerontological community has 

been tackling along aside advocates with lived experience. The report notes the “increasing 

interest in promoting, recognizing and protecting the rights of persons living with dementia,” 

including through “statements of principles in dementia strategies, the designation of dementia 

as a disability, and the recognition of rights for persons with dementia and their caregivers.”170 

The report did not specifically mention criminal defendants with dementia, but as a small and 

emerging population, this is understandable. Going forward, this is an area to more fully address. 

 It might also be worthwhile to enshrine rights language in Canada’s national dementia 

strategy legislation. Passed in June 2017, the National Strategy for Alzheimer’s Disease and Other 

                                                           
166 Ibid. 
167 Government of Canada, “National Dementia Conference: Inspiring and Informing a National Dementia Strategy 
for Canada,” Conference Report (August 2018) at 18. 
168 Canadian Academy of Health Sciences, Improving the Quality of Life and Care of Persons Living with Dementia 
and their Caregivers: Canadian Academy of Health Sciences’ Assessment of Dementia Care in Canada (Ottawa: 
Canadian Academy of Health Sciences, 2019).  
169 Ibid at vi. 
170 Ibid at xii. 

https://www.canada.ca/content/dam/phac-aspc/documents/services/publications/diseases-conditions/national-dementia-conference-report/national-dementia-conference-report-eng.PDF
https://www.cahs-acss.ca/wp-content/uploads/2019/01/Report.pdf
https://www.cahs-acss.ca/wp-content/uploads/2019/01/Report.pdf
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Dementias Act does not mention rights, dignity or respect.171 This is contrary to the weight of 

dementia advocacy, especially among those with lived experience, which recognises and 

underscores the importance of incorporating a rights-based approach into national plans. 

Scotland’s third national dementia strategy, for instance, states: “People with dementia are 

entitled to care that is appropriate to their needs which recognises, promotes and protects their 

rights and dignity, including safeguarding rights to safe and appropriate care and treatment.”172 

While Scotland’s strategy does not specifically reference criminal justice, it is encouraging that it 

clearly recognises persons with dementia “as full citizens in society.”173  

 In contrast to Scotland’s approach, Canada’s national dementia legislation, which sets the 

groundwork for the plan’s development and implementation, is strongly health centric; not only 

are the words rights, dignity and respect missing from the statute but the law also limits the 

ministerial advisory board’s role to “any matter related to the health care of persons living with 

Alzheimer’s disease or other forms of dementia.”174 This narrow mandate is out of step with the 

Act’s requirement that the federal government, in cooperation with its provincial and territorial 

counterparts, “must develop and implement a comprehensive national strategy to address all 

aspects of Alzheimer’s disease and other forms of dementia.”175 While many matters intersect, a 

comprehensive strategy includes issues beyond health care—issues like access to justice.  

 Speaking in 2012 at the National Academy of Elder Law Attorneys Conference, Supreme 

Court of Canada Chief Justice Beverly McLachlin (as she then was) proposed that we approach 

elder law through an access to justice lens. As summarised by Ontario elder law lawyer Kimberly 

Whaley, “Beverly McLachlin proposed in her speech that we should think of elder law as a 

problem of access to justice and that without access to justice, the dignity that is the right of 

every person will be denied to the older people in our society.”176 

                                                           
171 For a discussion on the principle of dignity and older adults, see David Freedman, “Elder Law in Canada: A 
Country Without A Flag” (paper presented to the 5th Canadian Conference on Elder Law, 29 October 2010). 
172 Scottish Government, Scotland’s National Dementia Strategy 2017-2020 (June 2017) at 24. 
173 Ibid at 20. 
174 National Dementia Strategy Act, supra note 87 at s 4(3) [emphasis added]. 
175 Ibid, s 3(1) [emphasis added]. 
176 Kimberly A Whaley, “Concepts of Ageism: Arguments in Favour of the Need for Protections” Conference Paper, 
International Federation of Ageing 14th Global Conference on Ageing: Towards a Decade of Healthy Ageing (7 
August 2018) (paper presented by Kimberly Whaley, Andrea McEwan & Erin Cowling). See Beverly McLachlin, 

https://www.lco-cdo.org/wp-content/uploads/2011/01/ccel-papers_1A%20-%20David%20Freedman.pdf
https://www.lco-cdo.org/wp-content/uploads/2011/01/ccel-papers_1A%20-%20David%20Freedman.pdf
https://www.alzscot.org/assets/0002/6035/Third_Dementia_Strategy.pdf
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 Notably Martin J of the Supreme Court of Canada recently observed in R v Bird the limited 

access to justice for a long-term offender residing at a halfway house and then again in prison for 

breaching the residency condition of this long-term supervision order: 

[128]  I add this. I agree with Mr. Bird and certain interveners that it is questionable that 
someone in Mr. Bird’s circumstances would have the resources to secure counsel or the 
capacity to be self-represented for the purpose of navigating the judicial review process. 
Mr. Bird received no notification from the Board about the possibility of judicial review. 
Mr. Bird only obtained counsel in his criminal proceedings once a judge determined that 
his case was complex and raised important constitutional questions; no such opportunity 
is likely to have been available to Mr. Bird on judicial review. 
  
[129] These considerations raise important access to justice concerns. Moreover, 
they illustrate the key distinction between a legislature laying out a clear, internal 
statutory avenue of appeal (as in Maybrun and Klippert) versus simply expecting 
individuals to navigate the judicial review process alone. A clear statutory appeal 
process indicates a legislature’s intention to have matters adjudicated by the 
designated body or bodies, according to specific, cognizable steps. By contrast, 
the absence of such an appeal process leads to no such conclusion. For these 
reasons, I conclude that the availability of judicial review evinces no specific 
intention on the part of Parliament to bar constitutional challenges like Mr. 
Bird’s.177 
 

Canada’s ministerial advisory board composition also falls short of the World Health 

Organization’s (WHO) suggestion that countries develop comprehensive and multi-sectoral 

dementia plans. In its 2018 guide, Towards a Dementia Plan, the WHO highlights the importance 

of addressing matters beyond the health sector.178 In particular, the agency identifies several 

roles for non-health sector stakeholders in national strategies. For the civil and criminal justice 

systems specifically, the guide lists a range of  possible contributions, including (1) establishing 

mechanisms to protect the human and civic rights and freedoms of people with dementia, their 

carers and families; (2) providing treatment and rehabilitation of people with dementia in 

prisons; and (3) offering ways to divert people with dementia from the judicial system.179 

                                                           
“Human Dignity at Any Age: The Law’s Response to an Aging Population” 6 J Intl Aging, Law & Policy 111 (2013) at 
123. 
177 2019 SCC 7 at paras 128-29 (concurring). For another example, see Luis Millan, “Community sentence for 
elderly Quebec sex offender upheld as ‘exceptional solution’” The Lawyer’s Daily (20 January 2018). 
178 World Health Organization, Towards a dementia plan: a WHO guide (2018). 
179 Ibid at 18. 

https://www.thelawyersdaily.ca/articles/5774
https://www.thelawyersdaily.ca/articles/5774
https://apps.who.int/iris/bitstream/handle/10665/272642/9789241514132-eng.pdf
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In its dementia strategy guide, the WHO also positively notes how some countries have 

decided to have multi-sectoral representation reflected in their dementia plan leadership and 

governance: “[T]]o avoid a health-centric perspective, some countries [have chosen] to establish 

a national commission or council, typically convened by the ministry of health, representing 

multiple sectors (e.g. education, housing, justice, environment, social welfare).”180  

To be sure, it is very possible that the current (and future) board composition and 

membership are well-equipped to advise on justice matters; the issues cut across many sectors 

and justice system knowledge is shared. However, given that the act specifically provides for 

health care professionals and public health representatives, it might be beneficial to extend 

legislated sectoral representation to the justice community. It might also serve a symbolic 

purpose to emphasize the importance of rights. 

Prior to Bill C-233 (national dementia strategy) passing, the possibility of adding a justice 

sector representative was discussed among senators and members of parliament; however, 

there were concerns from the bill’s co-sponsors about making the sectoral representation too 

broad given that the bill is chiefly focused on health. In response to our April 2017 written 

submission to the Senate Standing Committee on Social Affairs, Science and Technology,181 the 

following exchange on this matter occurred between Senator Art Eggleton and bill co-sponsors 

the Hon. Robert Nicholson, Member of Parliament for Niagara Falls, and Robert Oliphant, 

Member of Parliament for Don Valley West: 

Senator Eggleton: Having said that, let me ask you a question about the suggestion 

you have in the bill of an advisory board. It also comes out in our report, in the 

first few recommendations, which talk about a Canadian partnership to address 

dementia. It sets up some sort of organizational structure, in either case, to do so. 

We did get a submission to your bill from an organization called Dementia Justice, 

and they indicated some hope that there would be an advisory board, as you 

recommended, more comprehensive in scope and composition. They specifically 

recommended the addition of legal professionals, criminal justice advocates, et 

cetera. 

                                                           
180 Ibid at 15 [emphasis added]. 
181 Dementia Justice, “Submission: Bill C-233,” supra note 88. 
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I wonder what your thoughts are about the advisory board and who else might be 

included on this board. 

Mr. Nicholson: Obviously, we want to make it as comprehensive as possible, but 

we wanted it to be specific to the issues with respect to Alzheimer's and other 

dementias. There’s nothing stopping a board like this reaching out to the legal 

community or, indeed, to anyone on that. But if you’ll notice the definition that 

we included in there, it’s pretty broad in the sense that you’re bringing people in 

from the provinces, from the federal government, people who have expertise in 

this, from health groups and public agencies. You want it to be inclusive, but you 

don’t want it to be so broad as to lose track of exactly what it is that we’re focused 

on. 

I’m satisfied with the definition that we’ve included, but again, this does not 

preclude that committee from drawing expertise from any avenue. 

Senator Eggleton: And you’re providing for 15 members. 

Mr. Oliphant: I might just add, this is a health bill and it doesn’t preclude other 

issues like housing, justice and those things being dealt with in other parts. There’s 

always work to be done, but we’ve very much focused on the health issues, the 

research issues, the caregiving issues, and those things. We’re not denying the 

other issues. This is a health bill.182 

Given that dementia is a medical condition, the health focus makes sense. However, the impact 

of the disease cuts across many sectors, including justice. The health-centric approach might 

contribute to missed opportunities to comprehensively address the many ways in which 

dementia touches someone’s life. For instance, the federal Dementia Community Investment 

Fund, which was launched by PHAC in late 2018, states that letters of intent (LOIs) will be 

prioritized on a number of principles, including “LOIs must incorporate a health equity lens.”183 

While health equity is a well-intentioned goal, the principle requirements might limit 

opportunities to comprehensively address access to justice.184 While many issues intersect, there 

are matters that extend beyond health. Some of these merit a chiefly legal not health lens. 

                                                           
182 Standing Senate Committee on Social Affairs, Science and Technology, Evidence, 42nd Parl, 1st Sess (1 June 
2017) (Hon Robert Nicholson and Robert Oliphant). 
183 Government of Canada, Public Health Agency of Canada, “Call for Proposals – Description of the Application 
Process for the Dementia Community Investment” (12 December 2018) [emphasis added]. 
184 The Dementia Community Investment Fund refers to the social determinants of health, which are “[t]he broad 
range of social, economic and environmental factors that relate to an individual’s place in society (such as gender, 
race, income, education, or employment) and that determine individual and population health” (ibid). It seems 

https://sencanada.ca/en/Content/Sen/Committee/421/SOCI/25ev-53389-e
https://www.canada.ca/en/public-health/services/funding-opportunities/grant-contribution-funding-opportunities/call-proposals-application-process-dementia-community-investment.html
https://www.canada.ca/en/public-health/services/funding-opportunities/grant-contribution-funding-opportunities/call-proposals-application-process-dementia-community-investment.html
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 The invisibility of legislated justice sector representation at the leadership level is about 

more than simply getting the justice community (e.g., lawyers, paralegals, judges, social workers, 

geriatric and forensic psychologists, public guardians, law enforcement, correctional and 

probation officers, criminologists) into the room. The absence of a mandated justice perspective 

may have practical consequences for law and policy development, as well as advocacy 

approaches. This might cause confusion about the legal rights of persons with dementia. In 2018, 

for example, the Alzheimer Society of Canada released its well-intentioned “Canadian Charter of 

Rights for People with Dementia.”185 The document states that persons with dementia have the 

right “[t]o be free from discrimination of any kind.”186 However, from our reading, this statement 

might be misleading. For instance, based on one understanding of domestic human rights, some 

types of discrimination are allowed. Section 1 of the Canadian Charter of Rights and Freedoms 

states that “it guarantees the rights and freedoms set out in it subject only to such reasonable 

                                                           
possible to frame “law” or “justice” as a social determinant of health. This has parallels with therapeutic 
jurisprudence, which is an interdisciplinary approach to legal philosophy and practice that examines the 
therapeutic and anti-therapeutic properties of law and policy. It values psychologically healthy outcomes for 
participants in the legal system: International Society for Therapeutic Jurisprudence, “About Us.” For further 
discussion of therapeutic jurisprudence, see e.g. Nathalie Des Rosiers, “Rights are Not Enough: Therapeutic 
Jurisprudence Lessons for Law Reformers” (2002) 18 Touro L Rev 443; Nigel Stobbs, “The Nature of Juristic 
Paradigms: Exploring the Theoretical and Conceptual Relationship between Adversarialism and Therapeutic 
Jurisprudence” (2011) 4:1 Wash U Jurisprudence Rev 97; Dennis P Stolle, David B Wexler & Bruce J Winick, eds, 
Practising Therapeutic Jurisprudence: Law as a Helping Profession (Durham, NC: Carolina Academic Press, 2000), 
45; Jack Susman, “Resolving hospital conflicts: a study on therapeutic jurisprudence” (1994) 22 J Psychiatry & L 
107; David B Wexler & Bruce J Winick, eds, Law in a Therapeutic Key: Developments in Therapeutic Jurisprudence 
(Durham, NC: Carolina Academic Press, 1996), 831; David B Wexler, “From theory to practice and back again in 
therapeutic jurisprudence: now comes the hard part” (March 2011) 37:1 Monash UL Rev 33; David B Wexler, 
“Putting Mental Health into Mental Health Law: Therapeutic Jurisprudence” (February 1992) 16:1 Law & Human 
Behav 27; Bruce J Winick, “The Jurisprudence of Therapeutic Jurisprudence” (1997) 3:1 Psychol Pub Pol’y & L 184; 
and Edna Erez, Michael Kichling & Jo-Anne Wemmers, eds, Therapeutic Jurisprudence and Victim Participation in 
Justice: International Perspectives (Durham, NC: Carolina Academic Press, 2011), 3. Examples of therapeutic 
jurisprudence in elder law-related literature include Marshall B Kapp, “A Therapeutic Approach” in Israel Doron, 
ed, Theories on Law and Ageing: The Jurisprudence of Elder Law (Berlin: Springer-Verlag, 2009), 31; Dennis P Stolle, 
“Professional Responsibility in Elder Law: A Synthesis of Preventive Law and Therapeutic Jurisprudence” (Fall 1996) 
14:4 Behav Sci & L 459; and Bruce J Winick & Alina M Perez, “Aging, Driving, and Public Health: A Therapeutic 
Approach” (Winter 2010) 11:2 Fla Coastal L Rev 189. An example regarding corrections is Warren Brookbanks, 
“Therapeutic jurisprudence and its role in corrections” in Warren J Brookbanks, Therapeutic Jurisprudence: New 
Zealand Perspectives (Wellington: Thomson Reuters, 2015). At the 2015 International Therapeutic Jurisprudence 
Conference in Auckland, New Zealand, Heather (Campbell) Pope delivered a presentation entitled, “Unusual 
suspects: Criminal behaviour in dementia.” 
185 Alzheimer Society of Canada, The Charter, “Read the Charter.” 
186 Ibid.  

https://www.intltj.com/
https://alzheimer.ca/en/Home/Get-involved/The-Charter/Read-the-Charter
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limits prescribed by law as can be demonstrably justified in a free and democratic society.”187 The 

Charter also has limited applicability: it covers the actions of government not private actors.188  

 Private (and government) actions are governed by human rights codes. These also seem 

to allow some types of differential treatment. For instance, s 8 of British Columbia’s Human 

Rights Code states that “[a] person must not, without a bona fide and reasonable justification,” 

deny or discriminate against a person regarding any accommodation, service or facility 

customarily available to the public “because of the race, colour, ancestry, place of origin, religion, 

marital status, family status, physical or mental disability, sex, sexual orientation, gender identity 

or expression, or age of that person”.189 Also in British Columbia, like many other jurisdictions in 

Canada, there is no human rights code provision that makes a prospective renter’s criminal 

history a prohibited ground of discrimination in tenancies. Instead, under the Human Rights 

Code, the protected grounds of discrimination in the rental context are limited to: “race, colour, 

ancestry, place of origin, religion, marital status, family status, physical or mental disability, sex, 

sexual orientation, gender identity or expression, age or lawful source of income of that person 

or class of persons, or of any other person or class of persons.”190 This can be contrasted with 

other contexts identified in the Human Rights Code. For example, in the employment setting, it 

states that employers must not refuse to employ someone because “that person has been 

convicted of a criminal or summary conviction offence that is unrelated to the employment or to 

the intended employment of that person.”191 Similar wording is found in the provision related to 

                                                           
187 Part I of The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 
188 Mckinney v University of Guelph, [1990] 3 SCR 229. In British Columbia, there are publicly funded beds in private 
assisted living and care homes. However, these might fall outside the scope of the Charter. For example, art 7 of 
the Interior Health Assisted Living Operating Agreement states that the facility is an independent contractor. In 
New Brunswick, an arbitrator found that a nursing home was not “government” within the meaning of the Charter: 
Charter (New Brunswick Assn. of Nursing Homes Inc. (Re), [2007] NBLEBD No 13. See also Stoffman v Vancouver 
General Hospital, [1990] SCJ No 125 (hospital’s daily or routine operations). 
189 Human Rights Code, RSBC 1996, c 210, s 8(1). There are exceptions in s 8(2) regarding sex and the maintenance 
of public decency or the determination of premiums or benefits under life or health insurance contracts, and 
regarding physical or mental disability or age and the determination of premiums or benefits under life or health 
insurance contracts. 
190 Ibid, s 10(1). In the Charter context, the Ontario Superior Court of Justice observed that having a criminal record 
has not been recognized as an analogous ground of discrimination: Tadros v Peel Regional Police Service (2007), 87 
OR (3d) 563 at para 40.  
191 Human Rights Code, ibid, s 13(1). 
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discrimination by unions and associations.192 Ultimately, the limited applicability of criminal 

history protection suggests that some renters with dementia who have a criminal background 

might face discrimination that is justifiable in law.193 As such, the messaging of well-intentioned 

public awareness statements such as “persons with dementia have the right to be free from 

discrimination of any kind” might contribute to confusion about the law. 

 To be sure, whether discrimination against some justice-involved renters is reasonable 

and fair is another matter to be considered. As summarised by the Ontario Human Rights 

Commission in its 2008 consultation report on human rights and rental housing: 

The Commission heard that differential treatment based on one’s criminal history 
is widespread and yet very difficult to prove. In many cases, the unit in question 
may suddenly become “unavailable” when the landlord finds out about a 
prospective tenant’s criminal record through a criminal record check or a 
discussion. In other cases, prospective tenants walk away from a suitable unit 
when they find out that a criminal check is a required condition of tenancy. When 
successful in obtaining a unit, some people with criminal records are told that they 
will be watched and more closely scrutinized than other tenants. These kinds of 
experiences may also arise from the intersection of a criminal record and other 
grounds of discrimination such as being in receipt of social assistance and/or being 
racialized.194 

This discriminatory treatment can jeopardize housing security, particularly for dementia patients 

who have been convicted of a violent, sexual or other predatory offence. Not only might they 

encounter barriers to rental housing, but many long-term care homes do not want to accept 

former inmates, especially violent and sex offenders, and among those homes willing to offer 

housing, there is often a bed shortage.195 Notably in September 2016, the Durham Region Council 

in Ontario approved a motion to urge the province to amend the long-term care legislation to 

make it permissible to ask prospective residents of the region’s four seniors homes for a criminal 

                                                           
192 Ibid, s 14. 
193 “[I]f a landlord decides to ask for a prospective tenant’s criminal history, they must tell the prospective tenant 
the purpose for which they are requesting that information”: Office of the Information & Privacy Commissioner for 
British Columbia, Guidance Document: Private Sector Landlords and Tenants (March 2018) at 7. 
194 Ontario Human Rights Commission, Right at Home: Report on the consultation on human rights and rental 
housing in Ontario (28 May 2008) at 16. 
195 For commentary on the American experience, see generally Human Rights Watch, Old Behind Bars: The Aging 
Prison Population in the United States (January 2012) at 80-81.  
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background check.196 This idea was swiftly dismissed: “A key tenant of our healthcare system is 

that police checks are not a requirement for an individual’s access to medical care,” said Ontario’s 

then-Minister of Health, Dr. Eric Hoskins.197 

 However, while the Minister was right, it is also unreasonable to expect long-term care 

homes to house offenders regardless of their past criminal activity. Several U.S. states have 

addressed this challenge. Between 2004 and 2011, 14 states passed laws regulating the 

placement of sex and other offenders in long-term care homes.198 Five implemented policies.199 

A national study showed that long-term care admission policies for sex and violent offenders 

varied between states, but most included a criminal background check and risk assessment.200 

Illinois, for instance, was the first state to require criminal background checks for all residents.201 

In Minnesota, long-term care homes must provide specific admission (and rejection) criteria for 

offenders, and they must also develop individualized abuse prevention plans to protect other 

residents.202 Predatory offender applicants must also self-disclose their status to the home.203 

A 2010 survey conducted among Ohio nursing homes found that facilities were most likely 

to admit ex-prisoners who had completed their sentences and least likely to accept sex offenders 

on parole.204 Some facilities offered conditional admission. The conditions were: 

• Admission would be determined on a case-by-case or individual basis. 

• Admission would be based on whether the offender was bed bound, 
immobile, or comatose. 

• Admission would be based on the tier or the violence level of the offense 
and/or the length of time since offending. 

• Admission would be influenced by whether the offender was terminally ill 
or under hospice care. 

                                                           
196 Amanda Ferguson, “Durham Region wants police checks on new residents entering seniors homes” City News 
(16 September 2016). 
197 Ibid. 
198 Donna Cohen, Teresa Hays & Victor Molinari, “State Policies for the Residency of Offenders in Long-Term Care 
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202 Ibid. 
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• Admission would be considered if the offender’s medical needs could be 
met by the facility.205 
 

In British Columbia, care homes are not required to collect information on a prospective 

resident’s involvement with the criminal justice system: “Please be aware that Island Health does 

not have records related to clients having involvement with the criminal justice system and 

impacts on assessment, placement, treatment, and funding because it is not required 

information to the client assessment process.”206 Interior Health also advises: “There are no 

policies at the health authority or provincial level that we are aware of that specifically outline 

how to make decisions around access specific to client criminal history. Policies related to care 

planning around violence or behaviour concerns do not take into account consideration if there 

is history with the justice system.”207 However, from a safety perspective, it is sensible to 

question how care homes can comprehensively protect staff and vulnerable residents without 

this information about a new resident’s past criminal behaviour. Persons with dementia are not 

necessarily frail; someone with bvFTD, for instance, might remain physically strong. 

 The criminal background check issue merits serious consideration. However, at its core, it 

is beyond the scope of this report. The central and driving concern behind the question of 

mandatory criminal background checks of prospective nursing home residents mainly relates to 

offenders who have served long sentences for violent, sexual and other predatory crimes, usually 

when they were younger and before age-related conditions such as dementia were a material 

concern. That population is outside the scope of this report, which focuses on persons who had 

dementia at the time of the offence. In these cases, it is more likely that the person’s very recent 

or current justice system involvement will be known; for example, the incident might have 

occurred in a care home or the individual might be transferred from the forensic system. It is 

possible that the person’s clash with the criminal justice system remains unknown, but for the 

                                                           
205 Ibid. 
206 Letter from Island Health to Heather (Campbell) Pope (11 April 2018) [Island Health Letter]. 
207 Response to a Freedom of Information Request from Interior Health to Heather (Campbell) Pope (28 February 
2018). For existing residents, general eviction and discharge policies might apply. For example, an assisted living 
resident’s behaviour that places themselves or others at risk may be grounds for eviction: Assisted Living 
Operations Manual, “Eviction Guideline” (May 2016) at 20. To maintain accommodation after a criminal charge, it 
might be possible to leverage the residents’ bill of rights, which does not specifically refer to housing but does 
identify a resident’s right to “health, safety and dignity”: CCALA, supra note 65. 
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most violent and high-profile incidents, this seems unlikely. It is also possible that some conflicts 

with the law may not be on record; for instance, when prosecutors decline to lay charges, 

although non-conviction records can also result in problems including barriers to housing.208 In 

any case, the issue for our purposes is less about recidivism concerns regarding predatory 

offenders and more about proper risk assessment and management of defendants who had 

dementia at the time of the offence and might still pose a threat to themselves or others. 

 If a predatory criminal’s past behaviour is too worrisome and unmanageable,209 perhaps 

because of their propensity for unprovoked violence, there are other options to consider. 

Specialized halfway houses are one alternative. In the context of palliative and end-of-life care 

for prisoners, Dr. Zinger, Correctional Investigator of Canada said: 

There are some best practices. I know, for example, at Pacific Institution there is 
a program where a unit is dedicated to offenders who are elderly. They have 
trained offenders to basically provide care and support to those individuals, and 
they are paid for their work. There are many halfway houses out there that would 
welcome funding to be able to accommodate some of those cases. I hope that the 
Correctional Service Canada acts quickly and starts unrolling some good initiatives 
to address that group.210   
 

In the United States there are several examples of how elderly former inmates can be 

appropriately housed outside prisons and traditional nursing homes: for instance, in 2012, 

Georgia considered building special nursing homes on state property for future released 

offenders,211 and four years later, the Bostick Nursing Center opened.212 It is a 280-bed nursing 

home for elderly and infirm ex-inmates who otherwise might not have had anywhere else to go 

when paroled. In 2013, Connecticut opened a nursing home in Rocky Hill which provides care for 

chronic and terminally ill parolees.213 Administrators can refer former prisoners who experience 

                                                           
208 See e.g. Canadian Bar Association, Collateral Consequences of Criminal Convictions: Considerations for Lawyers 
(Ottawa, ON: Canadian Bar Association, February 2017) at 37 [Canadian Bar Association, “Collateral”]. 
209 For an example of a residential care admission screening tool, see Vancouver Coastal Health, Admission 
Screening Tool (November 2012) (on file with Dementia Justice). But this is for admitted residents (to be 
completed within 24 hours of admission). 
210 Zinger, Evidence, supra note 33. 
211 Human Rights Watch, supra note 195 at 80-81. 
212 Rhonda Cook, “Nursing home for prison inmates opening in Milledgeville” The Atlanta Journal-Constitution (19 
December 2016). 
213 Dave Drury, “Rocky Hill Nursing Home Subject to Local Rules, Supreme Court Says” Hartford Courant (26 
December 2014). 

http://www.cba.org/CBAMediaLibrary/cba_na/PDFs/Sections/CollateralConsequencesWebAccessible.pdf
https://www.ajc.com/news/local/nursing-home-for-prison-inmates-opening-milledgeville/bxty42FvMBDkO7T8jla8WP/
http://www.courant.com/community/rocky-hill/hc-rocky-hill-nursing-home-supreme-court-12-27-20141226-story.html
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challenges being placed in a standard nursing home or long-term care home. The facility provides 

secured dementia care, as well as hospice and palliative care.214  

 Ultimately, there is a narrow subset of criminal defendants with dementia who might 

reasonably experience discrimination; some predatory sex offenders with dementia, for instance, 

might be reasonably turned away from traditional nursing homes. There are many other 

examples of legal differential treatment. In British Columbia, subject to exceptions, assisted living 

operators must not admit persons who are unable to make decisions on their own behalf.215 To 

be sure, this assessment is tied to the person’s capacity not diagnosis, but the practical outcome 

is that some incapable persons with dementia will be denied admission to assisted living. 

 The enthusiasm and spirit behind the Alzheimer Society of Canada’s Charter of Rights for 

People with Dementia is encouraging, but we are concerned that using well-intentioned yet 

seemingly imprecise language in the context of rights might be misleading to the public. As such, 

to help clarify rights-based messaging and approaches as the national strategy develops, we 

encourage the Parliament of Canada to expand the legislated sectoral representation to 

specifically include the justice community. In the meantime, we also encourage the federal 

Minister of Health to officially add a justice sector representative to the plan’s advisory board.  

   

 

                                                           
214 SecureCare Options, LLC, 60 West, “A Nursing Home for All.” 
215 CCALA, supra note 65, s 26(3). Also, cl 3.10 of Interior Health’s Assisted Living Operating Agreement provides 
discretion for facility operators to “refuse to accept as a Tenant of a Unit any person assigned by the Authority 
where acceptance of such person could reasonably be expected to jeopardize the safety of that person, other 
tenants of the Building or the Operator’s personnel.” There does not appear to be a similar clause in the 
Residential Care Services Agreement. It is also well-established that the Charter does not impose positive rights on 
government to provide adequate housing: Tanudjaja v Attorney General (Canada), 2014 ONCA 852, leave to 
appeal to SCC dismissed, 36283 (25 June 2015) (However, the Ontario Court of Appeal might have left the door 
open for future challenges: “This is not to say that constitutional violations caused by a network of government 
programs can never be addressed, particularly when the issue may otherwise be evasive of review” at para 29). 
The Supreme Court of Canada has also stated that “[the] Charter does not confer a freestanding right to health 
care. However, where the government puts in place a scheme to provide health care, that scheme must comply 
with the Charter”: Chaoulli v Quebec (Attorney General), 2005 SCC 35 at para 104. 

https://www.60-west.com/securecare-options/
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Recommendations:  
 

 The Parliament of Canada amend subsection 4(3) of the National Strategy for Alzheimer’s 
Disease and Other Dementias Act to expand the Advisory Board’s role to matters beyond the 
health sector, including access to justice. 
 

 The Parliament of Canada amend subsection 4(4) of the National Strategy for Alzheimer’s 
Disease and Other Dementias Act to expand the Advisory Board’s sectoral representation to 
the justice community.  
 

 The federal Minister of Health appoint a justice sector representative to the Ministerial 
Advisory Board on Dementia.   
 

 The Government of Canada expand the prioritized principle lens of the Dementia Community 
Investment Fund to matters beyond health equity, including access to justice. 
 
 

Beyond the gender politics of dementia 

In recent years, dementia has increasingly been characterised as a women’s issue. Four years 

ago, the Alzheimer Society of Canada launched a nationwide campaign called “The 72%” with the 

aim of “making Alzheimer’s disease a women’s issue.”216 At the time, the charity warned that 

women represent 72 percent of Canadians living with Alzheimer’s disease: “They could be your 

mothers, wives, sisters, grandmothers or friends—even you,” the organization said. Today its 

website and promotional materials state that 65 percent, or about two-thirds, of those over age 

65 who are diagnosed with dementia are women.217  

 Dementia has also been feminized on the international stage. For instance, in its 2015 

report, Women and Dementia: A Marginalised Majority, Alzheimer’s Research UK stated that “in 

the UK population as a whole dementia hits women the hardest.”218 It continued, “All too often, 

women are carrying the responsibility of care for their loved ones, only later to be living with the 

condition themselves. Women are dying from dementia, but not before it has taken a 

                                                           
216 Alzheimer Society of Canada, Media Release, “Alzheimer Awareness Month targets women with ‘The 72%’ 
campaign” (6 January 2015). 
217 Alzheimer Society of Canada, “Dementia numbers”, supra note 110. See also Nathan Stall & Paula Rochon, 
“Husbands and Sons, We Need You To Play A Greater Role in Caregiving” The Huffington Post, The Blog (23 July 
2018). 
218 Alzheimer’s Research UK, Women and Dementia: A Marginalised Majority (Cambridge, n.d.) at 3. 

https://alzheimer.ca/sites/default/files/files/national/aw2015/asc_release_01062015_aw2015_e.pdf
https://alzheimer.ca/sites/default/files/files/national/aw2015/asc_release_01062015_aw2015_e.pdf
https://www.huffingtonpost.ca/nathan-stall/dementia-caregiving-men_a_23485674/
https://www.alzheimersresearchuk.org/wp-content/uploads/2015/03/Women-and-Dementia-A-Marginalised-Majority1.pdf
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considerable toll on minds and bodies.”219 And in 2017, the Global Alzheimer’s and Dementia 

Action Alliance identified women as the overlooked majority and urged policymakers to “keep 

one thing in mind: the impact of dementia will be much greater for women than men.”220  

 Given the disproportionate impact dementia has on women, and the gender bias in health 

and other research, this focus makes sense. However, some men with dementia are also 

marginalized: “the normative liberal legal actor is not old” and he is “normal” in mind.221 This 

marginalized group includes a small number who are in conflict with the criminal law. They risk 

being forgotten. In our summary review of British Columbia court and Review Board decisions 

from 2013 to 2017, 10 cases involved a criminal defendant with dementia (see Appendix C: British 

Columbia Case Law). Of these 10 perpetrators, nine were men.   

 To be sure, the small number of female criminal defendants with dementia (and those 

with other intersecting marginalized identities) in the justice system also demand stakeholders’ 

attention. Indeed, they are also at risk of being overlooked. We are sensitive to their needs and 

understand that their plight merits special attention. While this report does not tackle the unique 

concerns of female criminal defendants with dementia, Part 2 begins with a case summary of an 

older woman charged with forcibly seizing a small boy. Building on existing work, it is our hope 

that together the justice community shifts additional focus to this population’s circumstances. 

 However, given that dementia is largely discussed as a women’s issue, our suggestion is 

to place some additional focus on the special plight of men with dementia. This is not meant to 

downplay the importance of women’s needs, but to foster greater awareness of how dementia 

affects men. Notably in September 2018, Public Health England reported that dementia might 

overtake heart disease as the most common cause of death in males:  

The mortality rate from dementia and Alzheimer’s disease in males and females 
has increased steadily since 2006. The reasons for this are not clear, but increased 
awareness of dementia, making it more likely to be diagnosed and recorded, is a 
factor. Forecasts for 2017 to 2023 show that mortality rates from dementia and 
Alzheimer’s are expected to continue to increase for both males and females. For 

                                                           
219 Ibid. 
220 Global Alzheimer’s and Dementia Action Alliance, Women and Dementia: A Global Challenge (London: Global 
Alzheimer’s and Dementia Action Alliance, February 2017) at 7. 
221 Margaret Isabel Hall, “Old Age (or, Do We Need a Critical Theory of Law and Aging)” (2014) 35 Windsor Rev 
Legal & Soc Issues 1 at 2. 

https://www.gadaalliance.org/wp-content/uploads/2017/02/Women-Dementia-A-Global-Challenge_GADAA.pdf
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males, it is estimated that the rate may overtake heart disease as early as 2020 if 
heart disease mortality rates continue to fall.222  

 
More narrowly for our purposes, we note that older male defendants are a growing cohort in the 

criminal justice system generally and the correctional setting specifically. For instance, in 2014, 

Correctional Service Canada reported that among federal offenders, “[a] smaller proportion of 

women offenders are 50 years or older (17%) compared to men (24%).”223 The agency also noted 

that among the growing older federal offender population, the increase is expected to be 

concentrated among non-Aboriginal men aged 50-64.224  

 While we recognize the disproportionate impact that dementia has on women overall, 

we suggest that it might be an appropriate time to have a positive225 public awareness campaign 

that addresses the plight of men who are impacted by dementia. This special focus might 

contribute to de-stigmatisation, and it might encourage more men to seek help—as patients,226 

caregivers227 and stakeholders. It could also bring attention to improving how systems respond 

to persons with dementia entering the criminal justice system due to responsive behaviours.  

  
Recommendations:  

 
 The Alzheimer Society of Canada launch a positive national campaign to raise awareness and 

reduce stigma about dementia and its impact on men. 
 

                                                           
222 Public Health England, Health profile for England: 2018, “Chapter 2: trends in mortality” (11 September 2018). 
223 Correctional Service Canada, Research in Brief No 14-21, “Older Offenders in the Custody of the Correctional 
Service of Canada” (August 2014). 
224 Ibid. 
225 At times, public and other commentary about men has largely been negative. For instance, in a recent media 
blog, two Toronto-based geriatricians argued: 

We believe that caregiving, particularly dementia caregiving, needs to be included in the wider 
societal discussion currently underway on equity and gender discrimination. Recent gains 
brought about as a result of the #MeToo movement should extend to this important topic. 
Canadians need to start having open and honest conversations about gender imbalances in 
family caregiving by placing a greater emphasis on husbands and sons to play a more substantial 
role. (Stall & Rochon, supra note 217). 

226 It is important to offer programs and services that engage older men and respond to their needs: see e.g. 
Jordan I Kosberg, “Meeting the Needs of Older Men: Challenges for those in Helping Professions” (2005) 32 J Soc & 
Soc Welfare 9. 
227 It is important to improve supports for male caregivers. In extreme cases spousal caregiver stress can result in 
homicidal behaviour: see e.g. Morgan Lowrie, “Montreal man Michel Cadotte guilty of manslaughter in death of 
ailing wife: jury” Global News (23 February 2019). 

https://www.gov.uk/government/publications/health-profile-for-england-2018/chapter-2-trends-in-mortality
http://www.csc-scc.gc.ca/005/008/092/rs14-21-eng.pdf
http://www.csc-scc.gc.ca/005/008/092/rs14-21-eng.pdf
https://globalnews.ca/news/4992222/michel-cadotte-manslaughter-jury/
https://globalnews.ca/news/4992222/michel-cadotte-manslaughter-jury/
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 The Government of Canada revise the Dementia Community Investment Fund purpose 
statement, principles and objectives to recognize the disease’s impact on men. 

 
 

Dementia patients in the criminal justice system 

To our knowledge, there is no published research on the estimated number of dementia patients 

throughout Canada’s criminal justice system. It is an understudied area. This is understandable 

given the relatively emergent status of the matter, especially when compared to other elder law-

related areas such as elder abuse and advance care planning. As clients and justice populations 

age, it is a pivotal time to continue shifting additional law reform research and advocacy 

initiatives to criminal defendants with age-related neurological disorders such as dementia.  

The statistical answer is limited by the comparatively small number of persons with 

dementia in the criminal justice system. Because there are relatively few justice-involved 

dementia patients, it is not uncommon for studies to put dementia in catchall categories like 

“other,” which combine the statistics for offenders with a wide variety of less common 

diagnoses.228 As a result, these individual experiences get lost in the data. For instance, in a 2016 

paper describing the mental health characteristics of the not criminally responsible population in 

Alberta, the authors state that “[u]nless a diagnosis accounted for greater than 5% of the 

population, it was listed under ‘other.’”229 Unsurprisingly, this category included dementia. 

To be sure, it is not our mission to uncover fearmongering numbers, which some critics 

of mainstream dementia advocacy have criticized as perpetuating “apocalyptic demography.”230 

For us, the reality is that few people with dementia pass through the justice system. Thus, our 

                                                           
228 But see Chandler, “Neuroscientific,” supra note 63 at 575 & 577 (number of cases mentioning each type of 
neuroscientific evidence by year: dementia [2008 to 2012, 5 total]; type of evidence by ethnicity of offender: 
dementia [5 total, all unknown]); Paul Kingston et al, “Psychiatric morbidity in older prisoners: unrecognized and 
undertreated” (2011) 23:8 Int’l Psychogeriatrics 1354 (of 237 male prisoners aged 50 and over examined for 
prevalence of psychiatric and physical disorders, including dementia, the diagnostic program gave two prisoners 
(1.6%) a dementia diagnosis); Anette Ekström, Marianne Kristiansson & Karin Sparring Björkstén, “Dementia and 
cognitive disorder identified at a forensic psychiatric examination - a study from Sweden” (2017) 17 BMC Geriatrics 
219 (54 of 1471 forensic psychiatric examinations from 2008 to 2010 involved dementia or cognitive disorder). 
229 Andrew M Haag, Jeremy Cheng & Robi Wirove, “Describing the not criminally responsible population in 
Alberta’s history: Sociodemographic, mental health, and criminological profiles” (2016) 1:3 J Community Safety & 
Well-Being 68 at 70. 
230 See generally Ann Robertson, “The Politics of Alzheimer’s Disease: A Case Study in Apocalyptic Demography” (1 
July 1990) 20:3 Intl J Health Services 429; Jesse F Ballenger, “Framing Confusion: Dementia, Society, and History” 
(July 2017) 19:7 AMA J Ethics 713 at 713-17. 
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current approach to demographics can be summarised as: At the macrolevel, our population is 

statistically insignificant, but at the individual level, the human cost is profound. 

It is likely that the number of criminal defendants with dementia will increase over the 

coming years, but as the justice system improves its responses to and management of dementia 

patients, their presence before the courts could remain comparatively small. However, this does 

not diminish the inherent importance of addressing this population’s special needs.231 It may also 

contribute to the ongoing marginalization of these vulnerable members of society.  

Another challenge is identification. With awareness and knowledge of the relationship 

between dementia and criminal offending in relative infancy, the disease and its associated 

responsive behaviours may not be screened by justice actors as a factor contributing to the 

defendant’s justice system involvement. Not only can this result in missed opportunities for 

diversion, but from a numbers perspective, it might also contribute to inaccurately low statistics.  

A related difficulty is misdiagnosis. This is a particular risk for criminal defendants with 

less common forms of dementia like early-onset Alzheimer’s disease, which strikes persons 

before age 65, or younger-onset dementias such as FTD, whose symptoms often appear at a 

much younger age than the more common forms of dementia. Not only might a defendant with 

younger-onset dementia still be physically fit and only in their 40s or 50s, they might still be 

working at a job and have childrearing responsibilities. Since such persons do not “fit” the 

stereotypical image of a dementia patient, their symptoms are not easily recognized and as a 

result their dementia is often overlooked.232 Indeed, FTD is often misdiagnosed as depression or 

dismissed as a midlife crisis.233 The illness can go undiagnosed for a long time. Again, this not only 

contributes to missed opportunities for diversion, it may also result in misleadingly low statistics. 

                                                           
231 See e.g. Andrew Ashworth & Barry Mitchell, “Introduction” in Andrew Ashworth & Barry Mitchell, eds, 
Rethinking English Homicide Law (New York: Oxford University Press Inc., 2000), 1 at 3 (the comparative rarity of 
criminal homicide should not be used as an excuse for ignoring the need for law reform); Nigel Walker, Crime and 
Insanity in England Volume One: The Historical Perspective (Edinburgh: Edinburgh University Press, 1968) at 6 (“the 
problems which [the small number of criminal defendants with mental disorders] present are neither negligible 
nor uninteresting”). 
232 Lars Gustafson, “Frontotemporal dementia” in Robin Jacoby & Catherine Oppenheimer, eds, Psychiatry in the 
Elderly, 3rd ed (New York: Oxford University Press, 2002), 553 at 554; Andrew Kertesz, “Frontotemporal Dementia” 
in Marc E Agronin & Gabe J Maletta, eds, Principles and Practice of Geriatric Psychiatry, 2nd ed (New York: 
Lippincott Williams & Wilkins, 2011), 343 at 346. 
233 Gustafson, ibid; Kertesz, ibid. 
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It might also expose lawyers to complaints or litigation. In the United States there are 

examples of offenders arguing that their defence attorneys provided ineffective legal 

representation in relation to their alleged dementia diagnosis. In State v Ford, for example, the 

Ohio Court of Appeals observed, “In his 2007 direct appeal, [the defendant] argued his trial 

counsel was ineffective for not presenting his ‘frontotemporal dementia’ as a complete 

defense.”234 The Court dismissed his claim, but the case signals the need for the justice 

community to enhance its understanding of the intersection of dementia and criminal law.  

Lawyers’ unfamiliarity with dementia also raises the risk of undetected malingering, 

though this concern can be managed with the assistance of experienced health professionals:  

Dr. Woodside then went on to describe the multiple forms of testing that are used 
for claims of amnesia.  The common tests include the Test of Memory Malingering 
(“TOMM”), which is the most commonly used of all the tests. This test takes 
advantage of the fact that some areas of memory remain intact, even in 
individuals who are very significantly cognitively impaired. He said that even 
patients with dementia score 47 or 48 out of 50 on the TOMM. Accordingly, if 
someone scores much lower, this is an extremely high index of suspicion for 
malingering or at a minimum exaggeration of difficulties with memory.235  
 

In an ageing society, it is important for the justice community and allied stakeholders to enhance 

their awareness and knowledge about dementia patients who enter the criminal justice due to 

responsive behaviours. In particular, laws schools and law enforcement institutes such as police 

and corrections academies have a key role to play in fostering the next generation of justice 

actors. The challenges dementia poses to the criminal law ought to be enhanced throughout their 

                                                           
234 State v Ford, 2015-Ohio-4588 (Ct App) at para 4. The Court continued, “This court rejected his claim of 
ineffective assistance of counsel. We explained that counsel was not ineffective in not presenting ‘irresistible 
impulse’ as a complete defense because that condition could not have excused Ford, who did not otherwise meet 
the legal definition of insanity” (ibid at para 4, referring to State v Ford, 2007-Ohio-5722 at para 5). See also Miller 
v State, 161 So.3d 354 (Fla Sup Ct 2015). 
235 R v McCaw, 2019 ONSC 53 at para 325. See also Smith v The Queen [2018] VSCA 208 at 11 [footnotes omitted]: 

The sentencing judge recorded the fact that Dr Malik had been ‘compelled’ to concede that in 
the light of these matters there were three likely diagnoses, being: neurocognitive decline, a 
major depression with a pseudo dementia, or malingering. The sentencing judge continued: 

There is no doubt in my mind that the third of those differential diagnoses 
applies to you, Mr Smith. 
It is plain that together with your wife and brother, you deliberately misled 
Dr Malik as to your cognitive state, in order to attract a lesser sentence, than 
you might otherwise receive. 

http://www.supremecourt.ohio.gov/rod/docs/pdf/8/2015/2015-Ohio-4588.pdf
https://jade.io/article/600047
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curricula. In law schools, the topic would appropriately fit into several classes such as elder law 

(if offered), criminal law and mental health law. There is also a role for student legal clinics.236 

Enhancing legal education on dementia also relies on allied stakeholders, especially those 

in the gerontology and geriatrics (e.g., social workers, personal support workers, gerontologists, 

nurses) and neuroscience communities. The fields of forensic geriatric psychiatry and psychology 

are also key areas. While the literature has a well-established focus on civil law issues (e.g., 

testamentary capacity, undue influence) and elder abuse, there is an emerging forensic focus on 

older criminal defendants with dementia and other cognitive issues.237  

Stakeholders also include lawyers’ and judges’ associations. Specifically, the Canadian Bar 

Association (B.C. Branch) Elder Law and Criminal Justice Sections are well-placed to deliver 

continuing education to lawyers and other legal professionals who interact with dementia 

patients who are in or might be at risk of entering the criminal justice system due to responsive 

behaviours.238 In February 2018, the Ontario Bar Association hosted a program entitled 

Decisional Capacity: A Cross-Disciplinary Examination and it included a session on capacity to 

commit a crime and elder law issues in the criminal process.239 The special concerns of these 

vulnerable defendants could also be incorporated into the Canadian Bar Association’s 

publication, Collateral Consequences of Criminal Convictions: Considerations for Lawyers.240 The 

report discusses barriers to housing, but not to long-term care specifically. Other professional 

associations such as the Criminal Lawyers’ Association can also enhance their educational 

programming on dementia and the law. Annual conferences are a key opportunity.241 Within the 

                                                           
236 For example, Queen’s Law in Kingston, Ontario offers local residents free legal services in five clinics including 
its Elder Law Clinic and Prison Law Clinic. 
237 See e.g. Stephen L Read & Robert Weinstock, “Forensic Geriatric Psychiatry” in Robert I Simon & Liza H Gold, 
eds, The American Psychiatric Publishing Textbook of Forensic Psychiatry, 2nd ed (Washington, DC: American 
Psychiatric Publishing, Inc., 2010), 505 (noting aggressors may have dementia); Stuart A Anfang & Paul S 
Appelbaum, “Forensic Evaluation of the Older Patient” in Marc E Agronin & Gabe J Maletta, eds, Principles and 
Practice of Geriatric Psychiatry, 2nd ed (New York: Lippincott Williams & Wilkins, 2011), 163. 
238 Canadian Bar Association, Sections & Community, “Elder Law” & “Criminal Justice.” 
239 Newton-Smith, supra note 51. 
240 Canadian Bar Association, “Collateral,” supra note 208. 
241 See e.g. Criminal Lawyers’ Association, 4th Annual Mental Disorder and the Law Conference, “Back to the 
Future: Refreshers on Basics to Ensure Successes Ahead” (Toronto, Ontario) (forthcoming 23 February 2019). 

https://queenslawclinics.ca/
http://www.cba.org/Sections/Elder-Law
http://www.cba.org/Sections/Criminal-Justice
https://www.criminallawyers.ca/events/4th-annual-mental-disorder-and-criminal-justice-conference/
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judicial community, the National Judicial Institute, which educates judges in Canada and 

internationally, is well-placed to deliver programming on the topic.242  

 

Recommendations:  
 

 Law schools and justice institutes (e.g., police and corrections academies) develop and 
enhance their dementia and criminal behaviour curricula. 

 
 The Canadian Bar Association (B.C. Branch) Elder Law and Criminal Justice Sections develop 

and enhance their programming on dementia and criminal behaviour. 
 

 The National Judicial Institute develop and enhance its programming on dementia and 
criminal behaviour. 

 
 Schools of medicine, nursing and allied health professions develop and enhance their 

dementia and criminal behaviour curricula. 
 

 The Governments of Canada and British Columbia jointly commission a study to estimate the 
number of persons with dementia throughout the criminal justice system in the province.  

 
 

Crime continuum 

While the area of inquiry is in relative infancy, some emerging studies track the type and 

frequency of criminal behaviour among dementia patients. Combined with our case law review, 

the limited research suggests that the largest known differences are between Alzheimer’s disease 

and behavioural variant FTD (bvFTD). In particular, it appears that persons with bvFTD are more 

likely to be in conflict with the criminal justice system; an Alzheimer’s patient might come into 

contact with police, but it is more likely to involve wandering than criminal offending.243 

Among Alzheimer’s patients, some common types of offences include traffic violations 

(e.g., leaving the scene of an accident due to forgetfulness), shoplifting (e.g., forgetting to pay), 

and trespassing (e.g., due to wandering). In some cases, the confusion and frustration 

experienced by an Alzheimer’s patient may also lead to criminal offending. Public urination is also 

                                                           
242 National Judicial Institute, “Judicial Education in Canada.” 
243 Liljegren, supra note 44 at 38. 

https://www.nji-inm.ca/index.cfm/judicial-education/judicial-education-in-canada/
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a common violation. As the disease progresses and symptoms worsen, physical violence might 

result in an arrest and charge. Compared to individuals living at home, the risk of coming into 

conflict with the justice system seems lower for residents in a nursing home.244 

In many cases, violations by Alzheimer’s patients are due to memory problems, confusion 

or frustration. But for bvFTD patients, violations are frequently due to disinhibition or poor 

impulse control. Some common types of criminal and socially inappropriate behaviour are 

unwanted sexual advances, shoplifting, and dangerous driving.245 A person with bvFTD might also 

urinate or remove their clothes in public. These incidents may lead to various criminal charges, 

such as mischief, disturbing the peace or indecent exposure.246  

Evidence indicates that new-onset criminal behaviour may be an early warning sign of 

bvFTD, even before a diagnosis is sought or made.247 Since early bvFTD symptoms are not easily 

recognized, other explanations such as depression, psychosis, and alcohol dependency are often 

suggested, especially by those who have no previous knowledge of the person.248 Thus, as noted 

earlier, bvFTD is often misdiagnosed as another condition and can go undiagnosed for a long 

time. Prior to diagnosis, a person with bvFTD may experience “significant family disruption, legal 

involvement, and problems in the workplace because of socially inappropriate behaviors.”249 

Behaviour may continue to be severely disruptive in an institutionalized care environment, 

especially if the person is otherwise healthy and non-frail.250  

Dementia patients can face serious allegations such as assault. Anecdotal evidence 

suggests that accused persons with dementia coming before mental health courts are often 

                                                           
244 Ibid. 
245 See Michele Torrisi et al, “Inappropriate behaviors and hypersexuality in individuals with dementia: An overview 
of a neglected issue” (2017) 17 Geriatr Geronotol Int 865. See also Ryan Ross, “Man with dementia appears in P.E.I. 
court for stealing razor blades” The Guardian (18 December 2017) (“A 69-year-old Charlottetown man with 
dementia was given community service and probation last week after stealing razor blades from a grocery store,” 
although the particular diagnosis is unclear from this article).  
246 See e.g. Paige Phillips, “Muskoka man’s ‘frankly bizarre’ behaviour described as possible dementia” Muskoka 
Region (31 May 2018) ( The court heard that the man’s actions may be explained by the early stages of dementia, 
although the particular diagnosis is unclear from this article). 
247 See e.g. Liljegren et al, supra note 17. 
248 Gustafson, supra note 232 at 554. 
249 DSM-5, supra note 111 at 617; Kertesz, supra note 232 at 556 (“Patients with [frontotemporal dementia] are 
remarkably free from somatic findings even in advanced stages”).    
250 Ibid. 

https://www.theguardian.pe.ca/news/local/man-with-dementia-appears-in-pei-court-for-stealing-razor-blades-171087/
https://www.theguardian.pe.ca/news/local/man-with-dementia-appears-in-pei-court-for-stealing-razor-blades-171087/
https://www.muskokaregion.com/news-story/8634750-muskoka-man-s-frankly-bizarre-behaviour-described-as-possible-dementia/
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facing general assault charges. These cases commonly result from individuals with dementia 

exhibiting anti-social or agitated behaviour in the community.251  

While people with dementia rarely face charges involving extreme violence, evidence 

suggests that while physical aggression is more frequent in Alzheimer’s patients, it is “often more 

brutal” in bvFTD patients.252 It is also exhibited earlier in the disease course of bvFTD patients.253  

Ultimately, it must be remembered that dementia patients, like all members of the public, 

can potentially be convicted of any crime. This is because under Canadian law a dementia 

diagnosis—or any other diagnosis—does not automatically exempt someone from criminal 

responsibility or penalty. Something more is required.254 The presence of dementia does not 

mean that someone will automatically avoid being charged, convicted or jailed.255  

                                                           
251 For instance, a dementia patient believing that he was given the wrong change at the corner store might get 
angry and aggressive towards a cashier. His behaviour may result in an arrest and criminal charge. 
252 Liljegren, supra note 243 at 41. 
253 Ibid. 
254 See e.g. Criminal Code, supra note 6, s 16. 
255 While foreign law comparisons can be difficult, the Canadian law on mental disorder and criminal responsibility 
in s 16 of the Criminal Code, supra note 6, can be contrasted with other approaches. For instance, the French law 
under Article 10 of the Code Napoléon (1810) stated, “Il n’y a ni crime ni délit, lorsque le prévenu était en état de 
démence au temps de l’action,” which in English can be translated to, “There is no crime when the accused is in a 
state of dementia at the time of the alleged act”: see Francis G Jacobs, Criminal Responsibility (London: London 
School of Economics and Political Science, 1971) at 31; German Berrios, “Dementia: historical overview” in Alistair 
Burns, John O’Brien & David Ames, eds, Dementia, 3rd ed (London: Chapman & Hall, 2005), 3 at 5. 
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PART 2: THE HOUSING CONTINUUM 
 

“Ms. Abrams would be exposed to great stress  
without support or stable housing.”256 

 
Abrams (Re), [2014] BCRBD No. 1. 

 

On September 13, 2012, 68-year-old Katharina Abrams walked up to some children at a park in 

downtown Quesnel, British Columbia. In the group, there were two teenage girls who were 

babysitting two younger kids, including a seven-year-old boy. The boy’s father was also present. 

Ms. Abrams complimented the child on his dancing and offered to shake hands. But when he 

extended his hand, she grabbed his arm and pulled him to her truck. One of the teenagers 

intervened by grabbing the little boy’s other arm. The girl told the older woman to let go. Ms. 

Abrams did so. She then drove a short distance and was quickly arrested without incident.  

Ms. Abrams was charged with forcibly seizing another person. She was found not 

criminally responsible on account of mental disorder (NCRMD) and held in custody at a forensic 

psychiatric hospital. The evidence suggested that at the time of the offence, Ms. Abrams was 

“acutely ill and in a state of delirium.”257 Following psychological assessment, the doctor opined 

that Ms. Abrams had schizoaffective disorder with early signs of dementia.258 He also suggested 

that she had the “mental age” of an 11- to 13-year-old.259 Her motivation for the crime remained 

unclear, but overall the doctor did not consider her to be a threat to young people in particular.  

In 2014, the British Columbia Review Board held a disposition hearing. Pursuant to s 

672.54 of the Criminal Code, the board had three options: (1) direct an absolute discharge, if Ms. 

Abrams did not pose a significant threat to public safety; (2) direct a conditional discharge; or (3) 

direct that Ms. Abrams be detained in custody in a hospital with appropriate conditions.260 No 

                                                           
256 Abrams (Re), [2014] BCRBD No 1 at para 14 [Abrams]. 
257 Ibid at para 16. 
258 “Nevertheless, [the doctor] agreed that psychological testing has revealed no indication of dementia nor has he 
noted signs of mental deterioration associated with dementia. He said that his diagnosis regarding dementia is 
based upon a ‘high risk’ and ‘possible signs’ such that dementia is ‘something to be flagged’”: ibid at para 17. 
259 In contrast, the Review Board observed that Ms. Abrams presented as someone “more mature than that of an 
11 to 13 year old. She came across as a caring adult, albeit one with intellectual challenges”: ibid at para 24. 
260 Supra note 6, s 672.54. 
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party argued that Ms. Abrams was a candidate for an absolute discharge. Thus the two remaining 

disposition options were either a conditional discharge or a custody order. 

Ms. Abrams wished to return to Alberta, where she had connections and where her son 

lived. Alberta was willing to place the older woman in its forensic system, but that province made 

it a condition that such a transfer would only go into effect when British Columbia took a male 

patient from Alberta in exchange. Unfortunately, at the time in British Columbia, beds for male 

patients were scarce and unavailable. As a result, Ms. Abrams was “stymied.”261 

 Within British Columbia, her forensic care team searched for an appropriate housing 

placement, including assisted living and residential care. However, neither option was viable. 

Assisted living was ruled out because of her potential for anti-social behaviours when she did not 

comply with medication treatment and her history of elopement. It was also considered 

unsuitable because of her dementia. But residential care was also ruled out because she was 

capable of managing most of her daily needs—she didn’t qualify for that higher level of care. 

 Without assisted living or residential care as housing options, her care team focused on 

finding a mental health boarding home. However, the Review Board was advised that “[i]t could 

take many months to secure a suitable placement.”262 Therefore, since no suitable community 

placement was available, the only option was to keep the older woman in custody: 

But for the fact that no suitable placement exists for Ms. Abrams, we might have 
been able to consider whether a conditional discharge might be the least onerous 
and least restrictive disposition which is both necessary and appropriate in the 
circumstances. Such a place is not available, as is clear from [the psychiatric social 
worker’s] evidence. Accordingly, the only option available to us is to order that 
the current custody order continue in force.263 
 

The Review Board advised Ms. Abrams that the custody order would be reviewed within 12 

months. She was disappointed with this outcome, “as she had hoped to be able to move through 

the system more quickly.”264 The board told her that an earlier hearing would be possible when 

suitable housing become available or if the inter-provincial transfer materialized: “We explained 

                                                           
261 Abrams, supra note 256 at para 5. 
262 Ibid at para 20. 
263 Ibid at para 45. 
264 Ibid at para 46. 
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to Ms. Abrams that we did not want to set an earlier date only to have to repeat this process if a 

place is not available. Ms. Abrams was content with the decision. We wish her well.”265 

 

Senior housing options 

Navigating the senior housing continuum is complex. It can also be confusing. Not only are there 

many options (e.g., retirement communities, assisted living, residential care), but different 

terminology is often used to describe similar types of housing. Compounding the issue is that 

there is not only inconsistency between jurisdictions, but also within them. For instance, in British 

Columbia, “residential care” is the formal term for what the public might traditionally call a 

“nursing home.” Fortunately, there are a handful of resources that aim to help residents better 

understand the system. Two key publications British Columbians might wish to review are the 

United Way of the Lower Mainland’s Family & Friend Caregivers Information and Resource 

Handbook, which includes detailed chapters on the various housing options for seniors,266 and 

the B.C. Centre for Elder Advocacy and Support’s (now Seniors First BC) Legal Issues in Residential 

Care: An Advocate’s Manual, which provides an overview of residential care and the law.267  

Although it risks oversimplification, for the purpose of clarification, the senior housing 

continuum in British Columbia can be broken down into the following five accommodation types: 

 
1. Ageing-in-place or independent living. This means that you are staying in your own place, 

whether a house, strata lot (e.g., a condo), rental or government-subsidized apartment, 

co-op or other location. To help you stay in your own place, or age-in-place, you might 

receive home care or support, such as help with cleaning, groceries and transportation.  

 

2. Retirement living. This is in essence independent living, but in a complex that provides 

housing and hospitality services for older persons capable of living on their own. Services 

are usually provided through a fee-for-service model, in which residents choose from a 

                                                           
265 Ibid. 
266 Katherine Willett, United Way of the Lower Mainland’s Family & Friend Caregivers Information and Resource 
Handbook (2016). 
267 Seniors First BC, Legal Issues in Residential Care: An Advocate’s Manual (n.d.). Disclosure: Heather (Campbell) 
Pope was a reviewer for a draft of the manual. 

https://www.uwlm.ca/wp-content/uploads/2017/05/Caregivers-Guide-2016-web.pdf
https://www.uwlm.ca/wp-content/uploads/2017/05/Caregivers-Guide-2016-web.pdf
https://wiki.clicklaw.bc.ca/prerender/pdfs/Legal_Issues_in_Residential_Care.pdf
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menu of options, such as meals, housekeeping, social activities, and transportation. Units 

range from a studio apartment to a two bedroom or larger. Operators include private 

companies and non-profits. Subsidized units may be available.268 

 

3. Supportive housing. This government program provides housing and support services to 

low-income British Columbians aged 55 and older, and people of any age with disabilities, 

who need some help to live on their own. Operated by non-profit agencies, the subsidized 

units have usually been modified to provide accessible features like handrails and grab 

bars. Services include hot meals, light housekeeping, laundry, and social activities.269 

 

4. Assisted living. This is a semi-independent housing option for seniors. It is for those who 

can live independently and make their own decisions, but need a little extra support with 

daily tasks because of physical or functional health issues.270 If a person is unable to make 

their own decisions, they are still eligible for assisted living if their spouse will live with 

them and can make decisions on his or her behalf.271 Involuntary patients on leave under 

s 37 of the Mental Health Act are also eligible to live in assisted living.272 There are also 

alternatives for Aboriginal Elders/seniors whose wellbeing might be better managed 

within their community.273 Units range from one room to a private, self-contained home. 

Services include hospitality and help with at least one but not more than two personal 

assistance services.274 Operators include private companies, non-profits, and the 

government. There are publicly subsidized and private-pay options. Subsidized beds may 

be available in a privately-run facility. Assisted living residences are governed by the 

                                                           
268 For more information on retirement living in British Columbia, see B.C. Seniors Living Association, “Frequently 
Asked Questions.” 
269 For more information on supportive housing in British Columbia, see B.C. Housing, “Seniors’ Supportive 
Housing.” 
270 For more information on assisted living in British Columbia, see B.C. Ministry of Health, Care Options and Costs, 
“Assisted Living.” 
271 CCALA, supra note 65, s 26(6). 
272 Ibid, s 26(4). 
273 See e.g. M’Akola Housing Society, “Assisted Living.” 
274 CCALA, supra note 65, s 1(“assisted living residence”). 

http://www.bcsla.ca/seniors-families/faq/
http://www.bcsla.ca/seniors-families/faq/
https://www.bchousing.org/housing-assistance/housing-with-support/seniors-supportive-housing
https://www.bchousing.org/housing-assistance/housing-with-support/seniors-supportive-housing
https://www2.gov.bc.ca/gov/content/health/accessing-health-care/home-community-care/care-options-and-cost/assisted-living
http://makola.bc.ca/homes/assisted-living/
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Community Care and Assisted Living Act. Residents pay a monthly fee of 70% of their 

after-tax income (subject to a maximum amount).275 

 

5. Residential care (long-term). These are commonly known as nursing homes or long-term 

care homes. They “provide 24-hour professional supervision and care in a protective, 

supportive environment for people who have complex care needs and can no longer be 

cared for in their own homes or assisted living residence.”276 Veterans might be eligible 

for a priority access bed.277 Operators include private companies, non-profits, and the 

government. There are publicly subsidized and private-pay options. Subsidized beds may 

be available in a privately-run facility. Residential care homes are governed by the 

Community Care and Assisted Living Act278 or the Hospital Act.279 In British Columbia, 

residents in a publicly-subsidized long-term residential care bed pay a monthly rate of up 

to 80% of their after-tax income (subject to a minimum and maximum amount).280 In 

some cases, residents facing financial hardship may qualify for a reduced rate. Optional 

services such as a phone and cable connection may be extra. 

 
In addition to these accommodation options, British Columbian seniors may be staying in other 

locations such as a hospital medical ward, psychiatric unit, group home, prison, forensic hospital, 

halfway house, or homeless shelter. Some may be living on the street.281 Depending on the 

accommodation setting, end-of-life or palliative care services might be available. 

 
 

                                                           
275 Continuing Care Fees Regulation, BC Reg 330/97, s 7 [CCFR]. 
276 For more information on residential care in British Columbia, see B.C. Ministry of Health, Care Options and 
Costs, “Long-Term Residential Care” [B.C. Ministry of Health, “Residential Care”]. 
277 Ibid. 
278 supra note 65. 
279 Supra note 66. 
280 CCFR, supra note 275, s 5. 
281 As of 2011, approximately 2,400 British Columbians aged 55 and over were either homeless or at risk of 
homelessness and lived in temporary housing such as rooming houses, and about 200 seniors lived in homeless 
shelters: Office of the Seniors Advocate (British Columbia), Report #4, Seniors’ Housing in B.C. (May 2015) at 13. 

https://www2.gov.bc.ca/gov/content/health/accessing-health-care/home-community-care/care-options-and-cost/long-term-residential-care
https://www.seniorsadvocatebc.ca/app/uploads/sites/4/2015/05/Seniors-Housing-in-B.C.-Affordable-Appropriate-Available.pdf
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Access to housing 

Whether a person can access a particular type of accommodation depends on a variety of factors, 

such as whether the prospective resident meets certain eligibility criteria. For example, in British 

Columbia, assisted living operators are prohibited from housing people “who are unable to make 

decisions on their own behalf.”282 There is an exception for involuntary patients on leave under 

s 37 of the Mental Health Act,283 as well as incapable persons if they live with a spouse who is 

able to make decisions for them.284 But generally, persons who are incapable of making their own 

decisions (in key competency areas, as discussed below) are ineligible to live in assisted living.  

To be sure, this does not mean that persons with dementia are automatically ineligible 

for assisted living. This is because a dementia diagnosis does not necessarily make someone 

incapable. That is, someone can have dementia and still be capable of making some or all of their 

own decisions. Thus, dementia patients who are still capable of making their own decisions (in 

key competency areas) might remain eligible for assisted living.  

Indeed, for some persons with mild dementia, assisted living can be an appropriate 

choice. As stated in the British Columbia Assisted Living Registrar’s Registrant Handbook: 

Many individuals choosing to live in assisted living will have some impairment of 
their cognitive abilities, such as a mild dementia. To be appropriate for assisted 
living, the level of cognitive impairment must not interfere with the person’s 
ability to make the range of decisions that will allow them to perform in [a number 
of] key functions….285  
 

These key competency areas include the ability to: 
 

• initiate activities to the extent necessary to function safely for the periods they 
are alone in their unit; 

• find their way within the assisted living residence given available cueing;  

• recognize the consequences of decisions or actions and that some actions may 
result in injury or harm to themselves or others;  

• recognize an emergency and summon help or follow directions;  

• find their way back to the residence independently; 

                                                           
282 CCALA, supra note 65, s 26(3). 
283 Ibid, s 26(4). 
284 Ibid, s 26(6). 
285 Office of the Assisted Living Registrar (British Columbia), Registrant Handbook: Assisted Living – Seniors, Policy 
5: Resident Entry and Exit, “Appendix 7: Assessing a Person’s Ability to Make Decisions” (31 August 2007) at 24. 

https://www2.gov.bc.ca/assets/gov/health/accessing-health-care/finding-assisted-living-residential-care-facilities/assisted-living-residences/seniors-assisted-living/seniors-registrant-handbook.pdf
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• participate in regular reviews of their service needs, that is, respond to 
questions about needs and services offered; and  

• seek assistance when they have a complaint about something happening at 
the residence, although family or friends may actually convey the matter to 
the Assisted Living Registrar.286  

 

Thus, for British Columbians with dementia who retain these abilities, assisted living might be an 

available option. But for others, assisted living might become inaccessible. This can put them in 

a precarious access to housing situation. Consider the case of Ms. Abrams, the older woman who 

pulled the little boy to her truck. After being found NCRMD, her doctor expressed concern that 

her dementia diagnosis, combined with her history of elopement and the risk of anti-social 

behaviour when she did not take her medication, made assisted living unsuitable. This created a 

housing dilemma. On the one hand, Ms. Abram’s diminishing capacity made her (potentially) 

ineligible for assisted living. But on the other hand, her abilities had not deteriorated severely 

enough to qualify for residential care. She was still capable of managing most of her daily needs.   

 Since 2002, it has become increasingly difficult to access subsidized residential care in 

British Columbia. A key reason is a policy change by the provincial Ministry of Health that year. 

Prior to that time, residential care homes in the province provided four different levels of care: 

intermediate care 1, 2 and 3, and extended care.287 Under the new policy, the four levels of care 

were eliminated, and all residents were identified as needing “complex care.”288 

In 2011, the “complex care” designation was removed from the Home and Community 

Care Policy Manual, but the stricter criteria remained.289 The current wording of the manual 

provides that health authorities can approve residential care (long-term) for a person who: 

• has been assessed as having 24-hour professional nursing supervision and care 
needs that cannot be adequately met in the client’s home or by housing and 
health services;  

• is at significant risk by remaining in their current living environment, and the 
degree of risk is not manageable within available community resources and 
services;  

• has an urgent need for residential care services;  

                                                           
286 Ibid at 3-4 [footnotes omitted]. 
287 Office of the Ombudsperson (British Columbia), Public Report No 47, The Best of Care: Getting it Right for 
Seniors in British Columbia (Part 2) (February 2012) at 206 [B.C. Ombudsperson, Best of Care]. 
288 Ibid. 
289 Ibid at 206, fn 302. 

https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2047%20The%20Best%20of%20Care-%20Volume%202.pdf
https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2047%20The%20Best%20of%20Care-%20Volume%202.pdf
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• has been investigated and treated for medical causes of disability and 
dependency that may have been remedial; 

• has a caregiver living with unacceptable risk to their well-being, no longer able 
to provide care and support, or there is no caregiver available to the client; 

• will accept the first appropriate bed where the client’s preferred facility or 
location could not be accommodated on admission; 

• has consented to admission to the facility, and has agreed to occupy the bed 
within 48 hours of notification of the availability of the bed, unless alternate 
arrangements are approved by the health authority; and  

• has agreed to pay the assessed client rate … and any additional charges….290  
 

In effect, the 2002 policy change created a higher needs threshold to qualify for residential care. 

As a result, a smaller range of British Columbians are eligible for subsidized residential care. For 

persons like Ms. Abrams who have dementia but not 24-hour care needs, the narrow eligibility 

criteria can make securing a subsidized residential care bed quite difficult if not impossible. Those 

with the financial resources might be able to afford private-pay residential care, but for many 

British Columbians, such accommodation is simply too expensive: while costs vary, the fee for a 

private-pay residential care unit ranges from approximately $4,000 to $8,500 per month.291  

 

Residential care: an uninsured service 

Canada is often praised for its universal health care system. But there is a common misconception 

about what services are publicly insured. In essence, to receive the full cash contribution from 

the federal government under the Canada Health Transfer, the Canada Health Act requires that 

provinces provide universal coverage for medically necessary hospital and doctor services.292 

Residential care is not insured under the Act. Instead, it is an extended health care service and 

falls outside the country’s universal health care system. This means that the availability of 

residential care is not subject to the mandatory principles set out in the federal statute. These 

                                                           
290 B.C. Ministry of Health, Home and Community Care Policy Manual, supra note 68, Chapter 6 (Residential Care 
Services), “Section C (Long-Term Service Needs Determination)” (15 October 2012) at 1 [B.C. Ministry of Health, 
Policy Manual (Chapter 6: Residential Care)]. 
291 Willett, supra note 266 at 93. 
292 Supra note 75. 

https://www2.gov.bc.ca/assets/gov/health-safety/home-community-care/accountability/hcc-policy-manual/6_hcc_policy_manual_chapter-6.pdf


 

69 
 

are: public administration; comprehensiveness; universality; portability; and accessibility.293 

Consequently, there is no uniformity of access to long-term care services across the country.294  

 For example, there are disparities among provinces regarding user fees (i.e., the co-

payment or personal financial contribution residents must make toward their own long-term care 

costs in a subsidized bed). With some exceptions,295 provinces determine the availability of and 

financing structure for publicly-funded long-term care in their respective jurisdiction. As a result, 

the maximum user fee for a subsidized bed can vary depending on the province. In British 

Columbia, the user fee formula is set out in the Continuing Care Fees Regulation.296 It states that 

the maximum monthly charge for residential care services “is $3 198.50, adjusted every year on 

January 1, beginning on January 1, 2017, by the percentage increase, if any, of the consumer 

price index for the 12 month period ending on July 31 of the previous year and rounded down to 

the nearest $0.10.”297 For 2019, the maximum monthly fee will be $3,377.10.298 

There is also disparity within British Columbia. Consider the example of a forensic 

dementia patient in custody who is approved for but cannot access publicly-subsidized long-term 

care in the community because there are no beds available. A patient with the financial resources 

might be able to afford a private-pay bed, thereby avoiding the lengthy waitlists for a publicly-

funded bed, whereas someone with a more modest income might not be able to do so. In some 

cases where a justice-involved dementia patient is incapable of making housing-related 

decisions, a substitute decision-maker might decline the private-pay residential care option. This 

                                                           
293 Ibid, ss 7-12. 
294 British Columbia’s Continuing Care Act, RSBC 1996, c 70, which governs entitlement to continuing care including 
assisted living and residential care, states that the provincial Health Minister “may determine the persons who will 
receive continuing care for which a payment will be made under this Act” (s 5). This discretionary approach can be 
contrasted with the more universal approach found in the Mental Health Act, supra note 98, which states that 
subject to four exceptions, “every resident of British Columbia is entitled to receive service and accommodation in 
the facilities provided under [the] Act” (s 6). However, this provision does not apply to federal inmates with a 
mental disorder unless the federal government undertakes to pay all charges for care, treatment, and 
maintenance of that person (s 12). It also does not apply if there is no suitable accommodation available in the 
mental health facility; if the resident does not have a mental disorder; or if the resident, because of the nature of 
his or her mental disorder, cannot be treated or cared for appropriately in the facility (s 18). 
295 The federal government is responsible for delivering health services to some populations that fall under its 
jurisdictions, such as eligible veterans and inmates in federal penitentiaries: Odette Madore, “The Canada Health 
Act: Overview and Options” Current Issues Review 94-4E (Ottawa: Library of Parliament, 16 June 2003 [Revised]). 
296 CCFR, supra note 275, s 5.  
297 Ibid, s 5(2). 
298 B.C. Ministry of Health, “Residential Care”, supra note 276. 

http://publications.gc.ca/Collection-R/LoPBdP/CIR/944-e.htm
http://publications.gc.ca/Collection-R/LoPBdP/CIR/944-e.htm
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might be done as a prudent financial decision for the patient’s well-being. Or it might be done 

with a self-interested view to preserving one’s possible future inheritance—a condition some 

elder abuse prevention advocates have called “early inheritance syndrome.”299 Either way, 

regardless of someone’s motive for declining to pay for unsubsidized long-term care, its 

costliness can keep criminal defendants with dementia in a vicious custody cycle. 

The practical consequence of this disparity can be harsh: forensic patients with limited 

financial means might remain inappropriately detained in unsafe settings that were not designed 

for dementia patients while they wait for a government-funded bed.300 While this differential 

opportunity raises equality concerns, the problem per se, at least for the purposes of this report, 

is not that wealthier Canadians might be able to pay their way out of the criminal justice system. 

The concern is that some defendants with limited financial means might not be able to do so.301 

To improve this situation, one possible remedy might be to define long-term care as an insured 

service under the Canada Health Act. However, this is a complex matter and we make no specific 

recommendation on the issue. Instead, we encourage the newly appointed federal Minister of 

Seniors to explore the matter through a national dialogue with Canadians.   

 
Recommendation:  
 

 The federal Minister of Seniors establish an advisory council to lead a national dialogue on 
whether long-term care should be an insured service under the Canada Health Act. 

                                                           
299 See e.g. ABC Radio National, “Property disputes and elder abuse” (29 September 2016) (Guest: Eileen Webb). 
300 Peter C Kratcoski, “Circumstances Surrounding Homicides by Older Persons” (1990) 17:4 Crim Justice & 
Behavior 420 at 427 (“Several [elderly offenders in homicide cases] were placed in mental hospitals rather than 
being placed in the correctional system, since it was obvious to officials that the offenders could not survive in a 
prison setting”).  
301 If a defendant is certified under the British Columbia Mental Health Act, supra note 98, and placed on leave in a 
residential care home, this may alleviate the residential care co-payment. In 2012, the British Columbia 
Ombudsperson wrote: 

Given that involuntary patients cannot be charged fees while they are in provincial mental health 
facilities or inpatient units of hospitals, it is inconsistent and unfair to charge fees to seniors who 
have been involuntarily admitted to a mental health facility and then involuntarily put on 
extended leave in residential care facilities.  It is unfair to charge that person who would not 
otherwise be charged simply because a health authority has decided to transfer her or him to a 
residential care facility: B.C. Ombudsperson, Best of Care, supra note 287 at 270. 

https://www.abc.net.au/radionational/programs/lifematters/family-agreements/7885358
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Special Topic: The Custody Cycle 
 

 
“In regard to the possibility of finding another residential placement,  

Dr. Brathwaite stated that, given the nature of the index offence,  
no facility would be willing to consider taking him in.”302 

 
Lee (Re), [2011] ORBD No 2699 at para 21. 

 
 

In July 2009, while living at home with his wife, 84-year-old Peter Lee made several calls to 911 

complaining of people walking on his roof. He also accused his wife of poisoning some of his food. 

Mr. Lee also believed that someone had poisoned his medication. At the time, he had never been 

admitted to hospital for psychiatric reasons. Nor did he have a criminal record.303 

Born in Shanghai, Mr. Lee’s father was a doctor and his mother ran a silk factory. He had 

seven or eight siblings. The family lived in a “well off” home environment, with the children 

attending private school. After completing a university degree in economics and politics, Mr. Lee 

worked at a bank. In 1949, he married his wife. They had one son and two daughters.   

                                                           
302 Lee (Re), [2011] ORBD No 2699 at para 21 [Lee 2011]. 
303 This case summary is drawn from various sources including Lee (Re), [2010] ORBD No 2234, cont’d in Lee 2011, 
ibid, cont’d in [2012] ORBD No 2279 [Lee 2012], cont’d in [2013] ORBD No 2784 [Lee 2013], cont’d in [2014] ORBD 
No 2567 [Lee 2014], cont’d in [2015] ORBD No 2348, cont’d in [2016] ORBD No 2601 [Lee 2016]; and Office of the 
Chief Coroner (Ontario), 2011 Annual Report of the Geriatric and Long-Term Care Review Committee (November 
2012) at 28-32 [Ontario Coroner LTC Review Committee, 2011 Annual Report]. 

http://www.mcscs.jus.gov.on.ca/sites/default/files/content/mcscs/docs/ec161369.pdf
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In 1966, Mr. Lee came to Canada. His wife and children joined him a year later. They 

eventually settled in Ottawa, Ontario, where Mr. Lee ran a store for several years. He then 

worked in the accounting department of a small business for about six years. 

Throughout his life, Mr. Lee had some longstanding struggles with anxiety. Starting at age 

65, it was compounded by macular degeneration. At age 70, he also started to suffer from 

Parkinson’s disease. Mr. Lee eventually went blind, and he began to have mobility issues. 

After the 911 incidents and the seemingly delusional allegations, Mr. Lee was admitted 

to hospital, where he was diagnosed with dementia secondary to Parkinson’s disease. At the 

time, it was clear that he was not coping at home. It was also evident that his family could not 

cope with him there. As a result, Mr. Lee was discharged to long-term care, where he had a 

private bedroom but shared a common bathroom with another resident. This displeased him. 

A few months after moving into long-term care, police believe that Mr. Lee strangled his 

bathroom-mate to death. Police allege that during the early morning hours of October 21, 2009, 

Mr. Lee, who was the only ambulatory resident on the unit, beat and suffocated the 89-year-old 

victim who was asleep in bed and then dragged the body towards the entrance of the bathroom. 

Police also found a basin of water on the bathroom floor, which they believe Mr. Lee had filled. 

Six months after the killing, Mr. Lee was charged with second degree murder. 

In June 2010, Mr. Lee was found unfit to stand trial. The court heard that he had been 

diagnosed with dementia and psychosis, both secondary to Parkinson’s disease. His medical team 

did not expect his dementia to improve. As a progressively degenerative disease, it was likely to 

get worse. Nevertheless, the court ordered Mr. Lee’s detention at a secure forensic unit. He 

remained there for at least the next six years. This was because, at annual fitness hearings from 

November 2010 to November 2016, the Ontario Review Board consistently concluded that Mr. 

Lee was unfit to stand trial and that the existing detention order was necessary and appropriate 

because he continued to pose a significant risk to the community.  

In the forensic unit, Mr. Lee spent most of his time in his room. At first, he used a walker 

to occasionally go down the hallway with family or staff. As his health declined, he used a 

wheelchair. Sometimes staff wheeled him outside for communal events such as a barbecue. 
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At Mr. Lee’s 2016 fitness hearing, the psychiatrist testified that his standard of living 

would likely be improved if he was placed in a nursing home. This was because forensic units 

have other patients whose behaviours can be disturbing to persons with dementia, and nursing 

homes have programs that are more tailored to that population’s unique needs. But since the 

Review Board considered Mr. Lee to be an ongoing significant risk to public safety, it was 

prevented from making a recommendation to the court to stay the murder charge.304  

To be sure, two years earlier, in 2014, the Review Board continued the detention order 

but approved the possibility of community living. However, despite good intentions, the prospect 

of Mr. Lee being housed outside the forensic unit and in a more appropriate setting remained 

“extremely limited” over the years while he was detained in custody.305  

One year into his detention order, Mr. Lee’s psychiatrist testified that, given the nature 

and location of the index offence, no care home would be willing to take him in as a resident.306 

The forensic unit staff had contacted the local community care access centre, which managed 

the publicly-funded long-term care waitlists, but they were told that at the time there were no 

care homes that could assume his care.307 He would first need to become less mobile. 

Seven years after the index offence, the 91-year-old was still detained in the forensic unit. 

Despite being approved for community living, he had no pending placement in long-term care. 

To be sure, by October 2016, Mr. Lee had finally been accepted to the waitlist of two subsidized 

nursing homes, which offered a single room and bathroom for the basic cost. But the waitlist for 

these beds ranged from about eight to 10 years.308 There were other homes with similar features 

available but these were offered at a higher cost and his family was “not comfortable paying for 

accommodation above the basic price.”309 Mr. Lee remained detained in the forensic unit. 

 

                                                           
304 Criminal Code, supra note 6, s 672.851(1). 
305 Lee 2012, supra note 303 at para 16. 
306 Lee 2011, supra note 302 at para 21.       
307 Lee 2012, supra note 303 at para 16. 
308 Lee 2016, supra note 303 at paras 6 & 23.           
309 Ibid at para 23.        
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Fitness to stand trial 

In 2004, the Supreme Court of Canada in R v Demers found that the unavailability of an absolute 

discharge for accused persons who are chronically unfit to stand trial was unconstitutional.310 

Prior to that decision, individuals who were considered permanently unfit remained under state 

control for an indefinite period (unless the Crown withdrew the charges).311 As long as the 

prosecution had sufficient evidence to bring the case to trial, the accused would either be 

detained in custody indefinitely or discharged with conditions. An absolute discharge was not 

available. As a result, the accused would permanently remain in the system.312 In other words, 

the criminal process would never end for them.313 In concluding that this state of affairs was 

unconstitutional, the Supreme Court in Demers found that: 

[t]he continued subjection of an unfit accused to the criminal process, where there 
is clear evidence that capacity will never be recovered and there is no evidence of 
a significant threat to public safety, makes the law overboard because the means 
chosen are not the least restrictive of the unfit person’s liberty and are not 
necessary to achieve the state’s objective [of rendering the accused fit for trial]. 
Accordingly, these sections of the law restrict the liberty of permanently unfit 
accused “for no reason”.314 
 

In response to the top court’s ruling, Parliament amended the Criminal Code to allow courts to 

order a stay of proceedings for those who are permanently unfit.315 But as cases like Mr. Lee’s 

show, this reform was no panacea for accused persons with dementia who are exhibiting 

responsive behaviours. Outcomes for this vulnerable population have at times remained 

suboptimal because to use the stay option the court must be satisfied not only that a stay is in 

the interests of the proper administration of justice, but also that the permanently unfit accused 

does not pose a significant threat to public safety.316 For persons with dementia, this latter risk 

                                                           
310 2004 SCC 46 [Demers]. 
311 Ibid at para 54. 
312 Ibid at para 13. 
313 Ibid at para 42. 
314 Ibid at para 43. 
315 Criminal Code, supra note 6, s 672.851(7).  
316 Ibid. To determine whether a stay of proceedings is in the interests of the proper administration of justice, the 
court must consider any submissions of the prosecutor, the accused and all other parties, as well as the following 
factors: (a) the nature and seriousness of the alleged offence; (b) the salutary and deleterious effects of the order 
for a stay, including any effect on public confidence in the administration of justice; (c) the time that has elapsed 
since the commission of the alleged offence and whether an inquiry has been held under s 672.33 to decide 



 

75 
 

criterion can be problematic. By its nature dementia is a disease whose outward manifestation 

can include aggressive and inappropriate behaviour toward others: “Dr. Ward described [the 77-

year-old unfit accused’s behavior at Hillside as more inappropriately flirtatious than exhibiting 

violence or aggression. Occasionally ogling women or making inappropriate comments of a 

sexual nature are unlikely to lead to any serious harm of a criminal nature.”317 

In Mr. Lee’s case, his responsive behaviours contributed to the Review Board’s ongoing 

finding that he posed a significant threat to public safety. The Board noted that the accused 

displayed aggressive behaviour in the forensic unit. For example, on one occasion, Mr. Lee 

pushed pizza into a nurse’s face because the delivery had been delayed.318 On another occasion, 

after accusing an orderly of wanting him dead, Mr. Lee punched the worker in the stomach.319 

He also occasionally engaged in verbal arguments with staff.320 In the end, “the psychiatrist’s 

evidence was quite clear that in his expert opinion both these types of responsive behaviours 

brought Mr. Lee over the threshold of significant threat.”321 Concerned about these behaviours, 

the Review Board concluded that Mr. Lee was a significant risk to public safety, and as a result, it 

was prevented from recommending a stay, which if ordered would have released the elderly man 

with dementia from the harsh conditions of the criminal justice system.322 

In many cases, keeping a chronically unfit dementia patient in custody seems contrary to 

common-sense. Dementia is a degenerative disease. Also, aggression can be an unfortunate by-

product of the condition and therefore it seems unjust to place such disproportionate weight on 

a dementia patient’s symptomatic behaviour. Not only does this de facto punish the dementia 

patient for behaviours likely beyond their control, but it also fails to properly consider that many 

                                                           
whether sufficient evidence can be adduced to put the accused on trial (i.e., whether the Crown has a prima facie 
case); and (d) any other factor that the court considers relevant: ibid, s 672.851(8). 
317 Wind (Re), [2015] BCRBD No 35 (The Review Board found D unfit and made a conditional discharge reviewable 
within three months abridged [usually 12 months] because the Crown would consider a stay if it was in the public 
interest since the doctor’s evidence was that D would never improve and that he could be safely managed in the 
community under supervision of a community mental health clinic. The board recommended a court hold an 
inquiry to determine whether a stay should be ordered). 
318 Lee 2013, supra note 303 at para 14. 
319 Lee 2014, supra note 303 at para 17. 
320 Ibid.        
321 Lee 2016, supra note 303 at para 14. 
322 Criminal Code, supra note 6, s 672.851(1). 
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nursing home residents exhibit similar behaviours as those shown by the unfit accused. The board 

observed in Mr. Lee’s case: 

Mr. Lee is not unlike many geriatric patients who suffer from dementia and who 
exhibit aggressive behaviours from time to time such that we find that he would 
be suitable for community placement if possible. Mr. Lee has been in hospital for 
a very long time and all efforts should be made to secure a community placement 
for him if at all possible.”323 
 

Yet the board maintained its view that Mr. Lee posed a significant threat to public safety. 

 Thus, despite the post-Demers reform that made a court-ordered stay of proceedings 

possible, permanently unfit accused persons with dementia (and some other chronic 

conditions324) can still find themselves stuck in a legal dilemma in which they may be detained 

under state control indefinitely. An unfit accused with dementia who is displaying responsive 

behaviours in the forensic unit may be considered a significant threat to public safety, and thus, 

will be unable to avail himself of the modern stay of proceedings option. This is despite the fact 

that responsive behaviours are relatively common among persons with dementia and that many 

residential care homes, especially when compared to correctional or forensic facilities, are 

generally better equipped to manage dementia patients and their unique needs. There are 

similar concerns in relation to persons found NCRMD.325  

For a chronically unfit accused, access to a discharge with conditions would not 

necessarily alleviate matters. While like a stay, a conditional discharge could eventually release 

the accused from the criminal justice system,326 but it might have the unintended consequence 

of making the former defendant very difficult to house. With the person no longer under state 

detention, care homes would not have the guaranteed option of “returning” them to the forensic 

system if their behaviour becomes unmanageable. This concern was raised in Mr. Lee’s case:   

It was [the psychiatrist’s] evidence that Mr. Lee’s chances of getting into an 
appropriate nursing home are best if he is under a detention order rather than a 

                                                           
323 Lee 2014, supra note 303 at para 31. 
324 Similar concerns have been expressed in relation to persons with fetal alcohol spectrum disorder: see Kent 
Roach & Andrea Bailey, “The Relevance of Fetal Alcohol Spectrum Disorder in Canadian Criminal Law from 
Investigation of Sentencing” (2009) 42:1 UBC L Rev at 28-33. 
325 See generally Brad Smith, “Re Wall: A Welcome Barrier to Ontario Review Board Decisions?” Sask L Rev 
Comments (20 Jul 2018). 
326 The Crown can recommence a stay of proceedings within one year: Criminal Code, supra note 6, s 579(2). 

http://sasklawreview.ca/comment/re-wall-a-welcome-barrier-to-ontario-review-board-decisions.php#reference-12
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conditional discharge (or should the charges ultimately be withdrawn against 
him). There is some stigma attached to forensic patients. A detention order allows 
the hospital to provide some reassurances to nursing homes, since re-admission 
to the hospital is guaranteed should there be any mental or physical behaviours 
with which the nursing home cannot cope.327 
 

Thus, for strategic purposes (namely to improve the likelihood that a care home will accept an 

unfit accused) it might be preferable to keep a dementia patient in the criminal justice system. 

 The post-Demers amendment to the Criminal Code, which made a stay potentially 

available to permanently unfit accused, did not solve the ongoing criminalization of chronically 

unfit mentally disordered persons, nor did it fix the practical problem of housing vulnerability. 

Not only is the significant threat criterion potentially unjust, as many dementia patients in 

residential care also exhibit responsive behaviours and could thus be perceived as dangerous, 

but even if the threat threshold is passed and the person is not considered a risk to public safety, 

a stay for a chronically unfit person with dementia may be contrary to their interests, especially 

in relation to housing.328 A stay, if available, may be less preferable than a detention order, which 

would keep the accused under state control and allow them to be forcibly returned to the 

forensic hospital if their behaviour became unmanageable at the care home. Therefore, to 

improve an unfit accused’s chances to getting into long-term care, the current strategic option 

may be the restrictive choice of a detention order with approved community living.  

 It thus seems preferable to change the status quo. In particular, s 672.851 of the Criminal 

Code could be reformed to de-criminalize unfit dementia patients; that is, it could make 

reasonable exceptions for cases of mentally disordered unfit accused whose symptomatic 

behaviour in custody has traditionally been considered as evidence of their risk to public safety 

but is in fact no greater than those in the community with the disorder. At a minimum, it would 

place considerably less weight on symptomatic behaviours that for others are being managed in 

the community. In appropriate cases this approach could relieve some more unfit dementia 

                                                           
327 Lee 2016, supra note 303 at para 26. 
328 Regrading persons with fetal alcohol spectrum disorder, see Roach & Bailey, supra note 324 at 28-33. 
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patients from ongoing detention and state control. For consistency among review boards across 

Canada, it is preferable to codify the approach in law.329  

 
Recommendation:  
 

 The Parliament of Canada reform s 672.851 of the Criminal Code to ensure that permanently 
unfit accused persons with dementia who under current law and policy “pose a significant 
threat to the safety of the public” do not languish indefinitely in the criminal justice system.  

 

Mental health legislation: a draconian choice 

Another way to reassure care homes that a justice-involved resident can be “returned” is to 

certify the person as an involuntary patient under s 22 of the provincial Mental Health Act and 

then release them on leave in the community under s 37 or transfer them to an approved home 

under s 38.330 It is also notable that in British Columbia involuntary patient status does not 

preclude someone from residing in assisted living.331  

 For permanently unfit accused, the certification strategy might be available if among 

other things the person was not considered a significant threat to public safety. With a stay of 

proceedings, the unfit accused would move out of the criminal justice system, and, having been 

certified under the Mental Health Act and released on leave or transferred to an approved 

residential care home, they would be placed under the auspices of the involuntary patient laws, 

and thus, if their behaviour became unmanageable in the care home, they could be forcibly 

returned to the designated psychiatric facility. Subsection 39(1) of the Act states: 

The release of a patient on leave or the patient’s transfer to an approved home 
under section 37 or 38 does not, of itself, impair the authority for the patient's 
detention under this Act and that authority may be continued, according to the 
same procedures and to the same extent, as if the patient were detained in a 
designated facility.332 
 

                                                           
329 See e.g. Smith, supra note 325 (“Given the relatively high numbers [of NCRMD accused] remaining under 
supervision in Ontario, one must question whether the Ontario Review Board has been more likely than other 
boards to come to a conclusion that individuals under its supervision pose a significant threat to public safety”). 
330 Supra note 98, ss 22 & 37-38. 
331 CCALA, supra note 65, s 26(6). 
332 Ibid, s 39(1). 



 

79 
 

If the conditions of the patient’s leave or transfer are not being met in the community or at an 

approved home, they may be recalled to the designated psychiatric facility or transferred to 

another one.333 The director of the designated facility can issue a warrant for the patient’s 

apprehension and transportation to the building to which the patient is recalled.334 

This certification strategy might also be an option for persons with dementia who are 

found NCRMD. For instance, in combination with an absolute discharge (which is available where 

a NCRMD verdict has been rendered and the accused is not a significant threat to public 

safety335), an involuntary patient certification could reassure care homes that the resident can 

be taken back to the psychiatric unit if their behaviour becomes unmanageable.  

This approach was considered in Bethel (Re), a 2015 British Columbia Review Board 

decision involving a 77-year-old man with vascular dementia who was found NCRMD on two 

counts of uttering threats.336 In the two years preceding the index offences, his health declined. 

He had frontal lobe damage, which likely contributed to significant changes in his personality.  

Living in Princeton, British Columbia, Mr. Bethel had been in a common-law relationship 

with the 54-year-old victim for about 20 years. While he had a history of being somewhat 

aggressive, he eventually became openly physically and verbally abusive toward his partner. 

However, as his health worsened, she was unable to care for him at home. After being admitted 

to hospital he was discharged to a residential care home in Oliver, British Columbia.  

Mr. Bethel did not like this situation: 

Mr. Bethel did not wish to be in the nursing home and came to blame the victim 
for putting him there. He accused the victim of having a boyfriend. The accused 
stated that he wanted to catch her with him and would kill her. He said that he 
would go crazy when he left the facility and would come after her. He stated that 
if he got home, he would destroy everything and burn it all down.337  
 

Mr. Bethel uttered these threats on January 13, 2015. Two days later the care home discharged 

him. This decision was in response to his repeated demands for release: “Staff inexplicably 

                                                           
333 Ibid, s 39(2). 
334 Ibid, s 39(3). 
335 Criminal Code, supra note 6, s 672.54(a). 
336 [2015] BCRBD No 21. 
337 Ibid at para 6. 
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concluded that the accused could not be held against his will because his capacity had 

temporarily improved despite that this is not unusual in cases of vascular dementia.”338  

After leaving the home, Mr. Bethel boarded a bus for Princeton. His partner had been 

notified so she was able to contact police. He was arrested when he got off the bus. 

Shortly after his arrest, Mr. Bethel was admitted to the Forensic Psychiatric Hospital 

(FPH), where he initially displayed significant emotional and mood problems. He was easily 

agitated and expressed suicidal thinking. He also refused food and medication. But after changes 

were made to his medication, he made significant improvements over the next few weeks. 

In its decision, the Review Board noted that there was general agreement that the 

forensic hospital was an inappropriate setting to provide care for Mr. Bethel: “FPH is a hospital 

dedicated to the treatment of persons with mental illness. There is no geriatric unit. The accused 

is physically frail and unable to protect himself.”339 The Board further observed that Mr. Bethel 

had  been seriously assaulted by another FPH patient: “The co-patient entered Mr. Bethel’s room 

and tried to strangle and suffocate him. The assault only ended after staff overheard sounds from 

the accused’s room and were able to intervene.”340  

Mr. Bethel needed to be in a residential care home. To be eligible for an absolute 

discharge, the board must find that he is not a significant threat to public safety. In the doctor’s 

opinion, the risk Mr. Bethel posed to others was low and “no different than other persons of the 

accused’s age with vascular dementia.”341 He also did not have a significant history of aggression 

aside from the complaints reported by the victim. Other factors weighing against a significant 

threat finding were that Mr. Bethel and his partner were separated. He had also accepted that 

their relationship was over. His partner was living in Princeton but if he were to be discharged 

there were no plans to send him to that area.  

In its significant threat analysis, another key factor the Review Board considered was the 

prospect that Mr. Bethel could be certified as an involuntary patient under the Mental Health Act 

and placed on leave in an appropriate residential care home: “The evidence is that the accused’s 

                                                           
338 Ibid at para 7. 
339 Ibid at para 10. 
340 Ibid. 
341 Ibid. 
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mental state is stable. If absolutely discharged, he will be certified under the Mental Health Act. 

Thereafter, he will be subject to the process and protections of that system. The Board is entitled 

to take into account and rely upon the resources and protections associated with that system.”342 

There was some concern that Mr. Bethel could challenge the certification, and if he was 

successful, it would unravel the mechanism that was providing reassurance to the care home and 

public. But the doctor addressed this worry. As summarized by the Review Board: 

Based on her experience as a community geriatrician, she considered the accused 
to have little chance of success of challenging his certification. Even if he were able 
to temporarily appear as much better, as he did at the nursing home in Oliver, the 
information in Mr. Bethel’s file, which would include some or all of the material 
before the Board, would easily satisfy the legal standard for maintaining 
certification.343 
 

In the end, the Review Board concluded that Mr. Bethel was not a significant threat to public 

safety. He was entitled to an absolute discharge. However, at the time, there were no beds 

available in an appropriate residential care home. Therefore, the Review Board noted that in the 

interim he could stay at the forensic hospital as a certified patient until he could be discharged 

to an appropriate care home setting. 

At first glance, the certification mechanism might seem like a significantly more desirable 

approach than relying on the blunt force of the criminal law. Not only are vulnerable defendants 

diverted away from the criminal justice system, which aligns with the just and humane goal of 

decreasing the number of persons with mental disorders in conflict with the law, but care homes 

are still given reassurance that the resident can be “returned” to the system (i.e., to a designed 

psychiatric facility) in the event their behaviour becomes unmanageable. 

But using British Columbia’s mental health legislation can be a draconian choice. Among 

critics, the province “is considered the most regressive jurisdiction in Canada for mental health 

detention and involuntary psychiatric treatment.”344 From this view, its mental health laws “are 

                                                           
342 Ibid at para 22. 
343 Ibid at para 12. 
344 Community Legal Assistance Society, Operating in Darkness: BC’s Mental Health Act Detention System 
(November 2017) at 6 [CLAS, Operating]. 

https://d3n8a8pro7vhmx.cloudfront.net/clastest/pages/1794/attachments/original/1527278723/CLAS_Operating_in_Darkness_November_2017.pdf?1527278723


 

82 
 

outdated, deeply flawed and inadequate to fulfill the rights guaranteed by the Charter and the 

[United Nations Convention on the Rights of Persons with Disabilities].”345 

Section 32 of the Mental Health Act authorizes designated facilities to subject every 

involuntary patient to direction and discipline while detained.346 This can result in serious 

deprivations of liberty. As recently reported by the Community Legal Assistance Society in its 

publication, Operating in Darkness: BC’s Mental Health Act Detention System: 

For detainees in facilities, this means that they can be put in seclusion (solitary 
confinement in a small, locked room), tied to a bed with 4-point or 5-point 
mechanical restraints (one strap is used for each limb and sometimes to 
additionally restrain the head), restricted to certain rooms or wards with locked 
doors, subject to physical force by health care providers and private security 
guards, denied their own clothes, and have their clothes forcibly removed. 
Detainees can also be subject to chemical restraints—psychotropic 
pharmaceutical agents which are administered to control behaviour rather than 
to provide therapeutic benefits. There is no legal requirement to document the 
use of restraints or seclusion. There is no administrative body to oversee the use 
of restraints and seclusion that detainees can complain to when they are 
subjected to restraint or seclusion.347 
 

Furthermore, under s 31 of the Mental Health Act, involuntary patients are deemed to consent 

to psychiatric treatment.348 This provision also applies to involuntary patients who have been 

released on leave in the community or transferred to an approved home, as well as persons who 

have been found NCRMD or unfit to stand trial and have been ordered to be detained in a 

provincial mental health facility.349 The deemed consent provision means that there is no 

separate test to determine whether an involuntary patient is capable of making their own 

psychiatric treatment decisions; all involuntary patients are deemed to consent regardless of 

their capacity. As a result, involuntary patients who are capable of making their own psychiatric 

treatment decisions can be forcibly administered treatment without their actual consent. And 

                                                           
345 Ibid. 
346 Supra note 98, s 32. 
347 CLAS, Operating, supra note 344 at 41. 
348 Supra note 98, s 31. For the purposes of the Mental Health Act, “treatment” is defined as “safe and effective 
psychiatric treatment and includes any procedure necessarily related to the provision of psychiatric treatment”: 
ibid, s 1(“treatment”). 
349 Ibid, s 30. 
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involuntary patients who are incapable can be forcibly administered treatment without the 

consent of a substitute or supported decision-maker.350  

 British Columbia’s deemed consent model is the most rights-restrictive in Canada. Near 

the other end of the spectrum is Ontario. Involuntary patients in that province are assessed for 

capacity to make psychiatric treatment decisions in accordance with the requirements of the 

Health Care Consent Act, 1996.351 This means capable involuntary patients can refuse treatment. 

 All criminal defendants in Canada are subject to the same Criminal Code, but across the 

country justice-involved persons with mental disorders are subject to different psychiatric laws 

that deprive liberty to varying degrees. This differential treatment can have serious implications 

in cases involving chronically unfit accused in which a stay in combination with certification is 

being considered, or in cases of NCRMD defendants in which an absolute discharge and 

involuntary patient status is a potential option. Unlike mentally disordered justice-involved 

persons in other jurisdictions, those in British Columbia are at risk of the most intrusive 

deprivations. Receiving a stay or absolute discharge will end the criminal justice process, but if 

certified under the Mental Health Act, there will continue to be serious liberty deprivations.  

If a stay of proceedings is considered for a chronically unfit accused with dementia, in 

combination with the reassurances provided by certification, the strategic decision is influenced 

by which province’s mental health laws apply. That is, given the serious deprivations of liberty 

under British Columbia’s statute, it may be preferable for a chronically unfit accused, at least 

from a liberty perspective, to avoid certification and instead be discharged on conditions under 

the Criminal Code. This would keep them in the criminal justice system but possibly outside the 

Mental Health Act. However, this could place the accused in a worse financial position.352 

 

                                                           
350 The Health Care (Consent) and Care Facility (Admission) Act, RSBC 1996, c 181 does not apply to involuntary 
patients: s 2(a) [HCCCFAA]. The Representation Agreement Act, RSBC 1996, c 405 does not allow an adult as an 
involuntary patient to authorize a representative to refuse consent to psychiatric treatment: s 11(1). The 
Residential Care Regulation, supra note 67, might permit a residential care home to transfer an involuntary patient 
on leave to another community care facility with the person’s or their representative’s consent: s 50 (2)(b). 
351 SO 1996, c 2, Sch A. 
352 See supra note 301. 
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To be sure, the more restrictive framework in British Columbia can serve a beneficial 

purpose. Regarding criminal justice, the deemed consent provision has received some support 

from advocates for those with serious mental illness. For instance, in November 2004 before the 

federal standing committee on justice and human rights, the President of the Schizophrenia 

Society of Canada addressed what happens when a person found NCRMD refuses treatment 

required for their release and noted how British Columbia’s mental health legislation, through its 

deemed consent clause, would permit that person to be treated and as a result would probably 

contribute to that person being released in a timely manner: 

A person under the Criminal Code with an advance directive not to be treated will 
nevertheless be treated in British Columbia because of the legislation, and that 
person, because of the treatment, will probably be released in a relatively short 
period of time. However, the same person with the same problems under the 
same Criminal Code but in Ontario, under the Health Care Consent Act, cannot be 
treated—like Mr. Starson [in Starson v Swayze, 2003 SCC 32]; he cannot be 
treated. The person will probably stay suffering and detained for years, perhaps a 
lifetime.353 
 

In other words, regarding chronically unfit accused and NCRMD defendants, the British Columbia 

Review Board has no power to order treatment as a condition without the person’s consent.354 

But if the person refuses, the Mental Health Act can be used to force treatment: s 30 states that 

unfit and NCRMD defendants who are ordered to be detained in a provincial mental health facility 

“must receive care and treatment appropriate to the condition of the person,” and s 31 confirms 

that the deemed consent provision applies to unfit and NCRMD persons detained under s 30.355  

 In 2013, the New South Wales (Australia) Law Reform Commission published a report on 

persons with cognitive impairments including dementia who are in the criminal justice system.356 

Study respondents explained that “some forensic patients with advanced dementia have been 

                                                           
353 House of Commons, Standing Committee on Justice, Human Rights, Public Safety and Emergency Preparedness, 
38th Parl, 1st Sess, Evidence (22 November 2004) at 1600 (Dr. John Gray, Schizophrenia Society of Canada). 
354 Criminal Code, supra note 6, s 672.55(1). If an accused has been found unfit and the court has not made a 
disposition under s 672.54, a court may order forcible treatment for up to 60 days for the purpose of making the 
accused fit to stand trial: ibid, ss 672.58 & 672.62(2). This treatment cannot include psychosurgery, electro-
convulsive therapy or any other prescribed prohibited treatment: ibid, s 672.61(1). 
355 Supra note 98, ss 30 & 31. 
356 New South Wales Law Reform Commission, Report 138, “People with cognitive and mental health impairments 
in the criminal justice system: criminal responsibility and consequences” (May 2013). 

http://www.ourcommons.ca/DocumentViewer/en/38-1/JUST/meeting-7/evidence#T1600
https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-138.pdf
https://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-138.pdf
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accommodated in nursing homes through a conditional release order.”357 However, “this is not 

an ideal solution: before a person could be ordered to be detained in a nursing home there needs 

to be ‘real attention paid to the security available at that nursing home and its capacity to manage 

the risk associated with forensic patients whose cognitive condition is deteriorating’.”358 Even 

more, respondents emphasized the different treatment and housing needs among patient 

subsets: “Forensic patients with cognitive impairments have treatment requirements distinct 

from patients with mental health impairments or complex needs. When the choice for detention 

is limited to a correctional centre or a mental health facility, often the better option for 

placement of people with cognitive impairments will be a correctional centre.”359 Legal Aid New 

South Wales explained further: 

Because of the inadequacies of the current mental health system to accommodate 
forensic patients who do not have a mental illness, we have found that there is a 
small group of forensic patients who in fact prefer to be housed in correctional 
facilities rather than in mental health facilities. While a proportion of these 
forensic patients lack the insight as to what is in their best interests, some of them 
have practical and reasonable grounds for expressing this choice. In a mental 
health facility, which is geared towards mental health treatment in a medical 
framework, the forensic patient is subject to compulsory treatment, and might 
receive inappropriate or ineffective treatment with side effects that decrease his 
or her quality of life, as well as have certain freedoms curtailed.360 
 

As a short-term measure, the administration of forced psychiatric treatment can serve an 

important function. While it causes serious liberty deprivations, it can help a chronically unfit or 

NCRMD defendant secure release in a timely fashion. But as a long-term tool, its ongoing severe 

liberty deprivations can become suspect and potentially unjustifiable. The deemed consent 

approach in the Mental Health Act was upheld in McCorkell v Director of Riverview Hospital,361 

                                                           
357 Ibid at 312. 
358 Ibid. 
359 Ibid. 
360 Ibid [emphasis added]. 
361 1993 CanLII 1200 (BC SC). In September 2016, two individual plaintiffs and the Council of Canadians with 
Disabilities (CCD) filed a notice of civil claim seeking a declaration that the deemed consent provision was 
unconstitutional. In October 2017, the two individual plaintiffs filed notices of discontinuance of their claims, 
leaving the CCD as the only remaining plaintiff. In October 2018, the B.C. Supreme Court denied the CCD public 
interest standing: MacLaren v British Columbia (Attorney General), 2018 BCSC 1753. CCD has appealed. 
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but it is well-recognized among critics that it may no longer withstand Charter scrutiny. In fact, 

even the British Columbia Review Board itself recognizes the clause’s constitutional vulnerability:  

“Deemed” consent to treatment means that even though a person may not 
consent to treatment in reality, the law deems the person to consent, thus 
enabling the physician to provide treatment. As a result of the Supreme Court of 
Canada’s decision in Starson v. Swayze, 2003 SCC 32, there is some question 
whether British Columbia’s deemed consent provisions are now vulnerable to 
challenge under the Charter of Rights.362 
 

Compared to the general residential care population, an involuntary patient on leave in a 

residential care facility can easily be subjected to significant liberty deprivations. Non-certified 

care home residents are protected by the safeguards for treatment and restraints set out in 

either the Community Care and Assisted Living Act363 and its Residential Care Regulation364 or the 

Hospital Act.365 For instance, the regulations prohibit care homes from restraining residents for 

the purpose of punishment or discipline.366 In contrast, involuntary patients at the same home 

are subject to the draconian measures permitted by the Mental Health Act (e.g., by the mere fact 

of being certified they can be restrained, forcibly medicated and denied permission to leave).  

 In its 2012 report, The Best of Care: Getting it Right for Seniors in British Columbia (Part 

2), the British Columbia Ombudsperson investigated the use of the Mental Health Act among 

seniors in residential care homes. The Ombudsperson found that the health authorities’ use of 

the leave provision under s 37 of the Mental Health Act to transfer involuntary patients to 

residential care was “done without clear provincial policy to ensure that the Act is used as a last 

resort and that seniors are not unnecessarily deprived of their civil liberties.”367 As a result, the 

Ombudsperson recommended that “[t]he Ministry of Health ensure that seniors’ civil liberties 

are appropriately protected by working with the health authorities to develop a clear, province-

                                                           
362 British Columbia Review Board, “Common Questions About the British Columbia Review Board.” 
363 Supra note 65. 
364 Supra note 67. 
365 Supra note 66. 
366 Residential Care Regulation, supra note 67, s 74(2)(a). 
367 B.C. Ombudsperson, Best of Care, supra note 287 at 270. 

http://www.bcrb.bc.ca/faq.html
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wide policy on when to use sections 22 and 37 of the Mental Health Act to involuntarily admit 

seniors to mental health facilities and then transfer them to residential care.”368 

A key concern for the Ombudsperson was that the Mental Health Act was not enacted for 

the express purpose of involuntarily admitting seniors to residential care.369 For our purposes, an 

even more fundamental concern is whether the Mental Health Act should apply to persons with 

dementia.370 A starting point for this analysis is an exchange during the provincial legislative 

debates in 1993. The discussion provides some insight into the modern-day intent of the Act. 

That year, the British Columbia government introduced a number of changes that 

proposed to significantly overhaul the provincial adult guardianship regime. In session, politicians 

were debating one of the substitute decision-making provisions that would not apply if a person 

was certified under the Mental Health Act. An opposition member expressed concern about the 

clause and asked, “Just to clarify along that line, perhaps one of the things that the public is most 

aware about, which is increasing in that sense, is Alzheimer’s. Is that the kind of disease that 

comes under the Mental Health Act?”371 The Attorney General responded, “One is almost never 

committed as a result of Alzheimer’s, so we are talking about something else here.”372 

Evidence suggests otherwise. The Mental Health Act is sometimes inappropriately used 

against persons with dementia. In its Best of Care report, the Ombudsperson reported that in 

2010/11, there were at least 100 seniors who were certified as involuntary patients and in 

residential care across British Columbia.373 To be sure, it is unknown how many of those 100 

residents had dementia (or Alzheimer’s disease specifically), but it is reasonable to assume at 

least some had the condition. There are examples of anecdotes of seniors with dementia being 

                                                           
368 Ibid. 
369 Ibid at 267. 
370 See e.g. Stephen Ticehurst, “Is dementia a mental illness?” (December 2001) 35:6 Aust N Z J 716 at 720; Wendy 
Bonython, “The Standard of Care in Negligence: The Elderly Defendant with Dementia in Australia” (2011) 10:2 
Canberra L Rev 119 at 121. Both articles refer to two 1980s cases of the New South Wales Supreme Court in which 
Powell J distinguished dementia from mental illness: RAP v AEP and Another (1982) 2 NSWLR 508; CCR v PS and 
Another (2) (1986) 6 NSWLR 622. See also Heather (Campbell) Pope, “Mind, Brain and Dementia: The Legal 
Consequences of Broad Definitions” (Presented at Canadian Law and Society Association Annual Meeting, Calgary, 
Alberta, May 2016).  
371 British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 2nd Sess, Vol 12 No 6 (14 
July 1993) at 8689 (V Anderson). 
372 Ibid at 8689 (Hon C Gabelmann). 
373 B.C. Ombudsperson, Best of Care, supra note 287 at 265.. 
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forcibly admitted to residential care and medicated against their will or their substituted 

decision-maker’s instructions.374   

In February 2019, the British Columbia Ombudsman reported that the provincial 

government has advised that it plans to implement the passed but unproclaimed changes on how 

to obtain consent to admission to a residential care facility.375 The changes are to Part 3 of the 

Health Care (Consent) and Care Facility (Admission) Act.376 The government has committed to 

bringing the law into force by June 1, 2019 and to making the related policy changes by March 1, 

2019. While this is welcome news, we anticipate that these changes will not remedy the situation 

for some dementia patients who do not consent to admission on their own or through an 

alternate decision-maker. We remain concerned that in some cases the Mental Health Act may 

still be used as a matter of convenience to compel admission to residential care without consent.  

This is worrisome because being certified has significant consequences on civil liberties. 

 

Recommendations:  
 

 The Legislative Assembly of British Columbia replace the deemed consent model in s 31 of 
the Mental Health Act with a constitutional approach. 
 

 The Legislative Assembly of British Columbia amend s 32 of the Mental Health Act to protect 
involuntary patients from discipline. 
 

 The Legislative Assembly of British Columbia amend s 37 of the Mental Health Act to ensure 
the civil liberty protections in the Residential Care Regulation apply to involuntary patients 
on leave in facilities governed by the Community Care and Assisted Living Act and the Hospital 
Act. 
 
 

 

                                                           
374 See generally CLAS, Operating, supra note 344 at 31: “For example, many representatives reported an 
increasing number of seniors with dementia, Parkinson’s disease, or physical health care problems who were 
detained not for mental health treatment, but because of concerns that they needed supports or services that 
were not available in their home environment.” 
375 Office of the Ombudsperson (British Columbia), Systemic Investigation Update, “The Best of Care: Getting it 
Right for Seniors in British Columbia (Part 2)” (February 2019) at 13.  
376 Supra note 350. 

https://bcombudsperson.ca/sites/default/files/FINAL%20OMB%20BOC2%20Systemic%20Update%202019_0.pdf
https://bcombudsperson.ca/sites/default/files/FINAL%20OMB%20BOC2%20Systemic%20Update%202019_0.pdf
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PART 3: AGEING-IN-PLACE 
 

“To have this as your epitaph is very sad.”377 
 

Crown Prosecutor Ken McCaffrey 
Calgary, Alberta 

2017 
 

On the morning of October 4, 2016, 85-year-old Fred van Zuiden stood alone without a lawyer 

before a justice of the peace. In the courtroom, the Alzheimer’s patient wore a blue prison 

jumpsuit and appeared confused. Hours earlier he had allegedly murdered Audrey van Zuiden, 

his wife of 56 years who died from blunt force trauma in their Calgary, Alberta condominium.378 

Prior to her death, Mrs. van Zuiden had been caring for her ailing husband at home. His 

dementia was progressing, but she did not want to place him in a care home: she was “fiercely 

determined to look after Fred herself, first tried to hide his illness.”379 However, at 79-years-old 

she was growing increasingly frail and at 5’11 Mr. van Zuiden remained a sturdy 180 lbs. As his 

symptoms worsened, he often forgot that Audrey was his wife. Indeed, friends suspect that on 

the night of the killing, he had mistaken her for an intruder. 

Described as soulmates, the couple met in 1958 in Calgary, when Mr. van Zuiden was 

working at a battery company and Mrs. van Zuiden—Audrey Millicent at the time—was 

employed at a law firm. Fred and Audrey were married within three months: they “just 

clicked.”380 Mr. van Zuiden soon bought the battery business and together they grew it into 

Western Canada’s premier sailboat company: “Life was prosperous and full…. [Audrey] could 

certainly sell boats. When the van Zuiden’s once-prospering business went into receivership in 

                                                           
377 Ken McCaffrey quoted in Meghan Grant, “Murder charges may be dropped against senior with dementia 
accused of killing ‘soulmate’ wife” CBC News (4 October 2017). 
378 This case summary is drawn from various sources including Grant, ibid; Michael Platt, “Tragic end to decades-
long love story with Fred van Zuiden accused in wife’s murder” Calgary Sun (4 October 2016); and Anthony A 
Davis, “Audrey Millicent van Zuiden, 1935-2016” Maclean’s (7 January 2017). A version of this case summary 
originally appeared in an article on The Lawyer’s Daily website published by LexisNexis Canada Inc.: Heather 
(Campbell) Pope, “Dementia: The new frontier of criminal justice” The Lawyer’s Daily (22 January 2018). 
379 Davis, ibid. 
380 Ibid (quoting Audrey van Zuiden’s long-time friend). 

http://www.cbc.ca/news/canada/calgary/fred-van-zuiden-murder-wife-charge-dementia-unfit-review-1.4330320
http://www.cbc.ca/news/canada/calgary/fred-van-zuiden-murder-wife-charge-dementia-unfit-review-1.4330320
http://www.calgarysun.com/2016/10/04/tragic-end-to-decades-long-love-story-with-elderly-calgary-man-accused-in-wifes-murder
http://www.calgarysun.com/2016/10/04/tragic-end-to-decades-long-love-story-with-elderly-calgary-man-accused-in-wifes-murder
http://www.macleans.ca/society/audrey-millicent-van-zuiden-1935-2016/
https://www.thelawyersdaily.ca/articles/5717/dementia-the-new-frontier-of-criminal-justice
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1982 as Alberta’s economy sank into recession, Audrey revived it in 18 months. ‘She was queen 

of the soft sell,’ says Gordan van Gunst, who bought the van Zuidens’ business in 2001.’”381 

After the couple sold the company, Mrs. van Zuiden helped her husband write his book, 

Call Me Mom: A Dutch Boy’s WWII Survival Story. Published in 2009, it recounts his wartime 

memories as an 11-year-old Jewish boy who had to fend for himself during the German 

occupation of his native Holland. The story describes how, by the time Holland was liberated and 

with the help of successive Dutch families, a young Mr. van Zuiden had hidden in 26 different 

places including a chicken coop and an insane asylum. 

The book was a best-seller and proceeds helped pay for a statue in the Netherlands that 

honoured those who helped hide Jewish Holocaust survivors. In 2015, Mr. van Zuiden, whose 

dementia had been worsening over the years, travelled with his wife to his home country for the 

unveiling of the statue at the National Monument Concentration Kamp Amersfoort: “Between 

1941 and 1945 approximately 37,000 prisoners, mainly political prisoners, were incarcerated for 

varying lengths of time in this camp, which served as both a transit and prison camp under the 

direct command of the SS.”382 

A year after travelling overseas with her husband, Mrs. van Zuiden’s life came to a tragic 

end. In the early hours of October 4, 2016, Mr. van Zuiden called 911. When police arrived at the 

couple’s home, he let them in. Officers found his wife dead. Mr. van Zuiden was taken into police 

custody and charged with second degree murder.  

During his initial court appearance, Mr. van Zuiden told the court that he had just learned 

that his wife had died: “I was told by one of the staff my wife was dead, my wife has died while I 

was here.” At another moment, he stated, “I had a fight, a physical…,” but before he could 

continue, the justice of the peace asked him not to say anything further and suggested that he 

contact a family member to help find a lawyer. Mr. van Zuiden replied, “I have no family.”  

With the help of friends, Mr. van Zuiden soon secured representation. To help assess the 

85-year-old’s trial fitness, the court sent him to the Southern Alberta Forensic Psychiatry Centre. 

Located in Calgary, the centre is a mental health facility that provides court ordered psychiatric 

                                                           
381 Ibid. 
382 National Monument Kamp Amersfoort, “About Kamp Amersfoort.” 

https://www.kampamersfoort.nl/en/
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assessments across all stages of the criminal justice system.383 This includes pre-trial and pre-

sentence assessments as well as long-term and dangerous offender assessments. The facility also 

provides NCRMD assessments and offers treatment and rehabilitation services to persons who 

have been found NCRMD. Inmates whose mental health has decompensated while in custody 

might also receive temporary treatment and stabilization at the forensic institution.  

One month after being sent to the mental health facility, Mr. van Zuiden had another 

court appearance. His lawyer submitted to the judge that the forensic psychiatrist at the facility 

needed another 30 days to assess Mr. van Zuiden’s trial fitness. The court acquiesced to this 

request. As guards led him out of the courtroom, Mr. van Zuiden said, “I cannot believe it, I cannot 

believe it. I’m being accused.” He continued, “I have not committed a murder in all my life.”  

Several weeks later, in January 2017, the court held another fitness hearing. Mr. van 

Zuiden’s lawyer told that the court that while in custody his client’s dementia had dramatically 

worsened. It had deteriorated to the point where he could no longer brush his teeth or find the 

bathroom. The forensic psychiatrist expected that his dementia would remain the same or get 

worse. The doctor also explained that Mr. van Zuiden had thought that the correctional and 

medical staff were either Nazis or hiding in the war with him. Overall, the doctor suggested that 

Mr. van Zuiden’s poor cognitive state made him unfit to stand trial. The court agreed. Mr. van 

Zuiden was returned to the forensic psychiatric facility.  

Nine  months  later, in October 2017, the Alberta Review Board ruled that Mr. van Zuiden 

could be moved from the forensic institution to a secure residential facility: “He can leave the 

[forensic] hospital and go to a residential setting,” his lawyer said.384 However, as of November 

2017, there were about 12 people ahead of him on the care home waitlist. Two months later in 

December 2017, Mr. van Zuiden was still in custody at the forensic hospital. He had his 87th 

birthday there: “Visitors sang ‘Happy Birthday’ in Dutch, as his English [was] fading. Cake was 

allowed, but it had to be served with plastic cutlery and without candles.”385 

                                                           
383 Alberta Health Services, Programs & Services, “Southern Alberta Forensic Psychiatric Centre.” 
384 Alain Hepner quoted in Kevin Martin, “Mentally-ill Calgary man who killed his wife will be moved to secure 
residential facility” Calgary Herald (4 October 2017). 
385 The Canadian Press, “87-year-old dementia patient accused of killing wife remains in limbo at Calgary 
psychiatric hospital” CBC News (19 December 2017). 

https://www.albertahealthservices.ca/findhealth/Service.aspx?serviceAtFacilityId=1025214
https://calgaryherald.com/news/crime/mentally-ill-calgary-man-who-killed-his-wife-will-be-moved-to-secure-residential-facility
https://calgaryherald.com/news/crime/mentally-ill-calgary-man-who-killed-his-wife-will-be-moved-to-secure-residential-facility
https://www.cbc.ca/news/canada/calgary/fred-van-zuiden-psychiatric-aging-justice-challenges-wife-killed-1.4456028
https://www.cbc.ca/news/canada/calgary/fred-van-zuiden-psychiatric-aging-justice-challenges-wife-killed-1.4456028
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Mr. van Zuiden died on January 6, 2019 at a secure care home in Camrose, Alberta. The 

second-degree murder charge was then withdrawn as an administrative step. “We will remember 

Fred for the full and accomplished life he had with Audrey and as the man of passion, bravery, 

honor, and respect that he truly was,” his godson said.386 Mr. van Zuiden was 88. 

 

Unintended consequences 

In many high-income countries including Canada, ageing-in-place has become the dominant 

policy response to the ageing population. Government policy tends to promote and encourage 

seniors to live at home for as long as possible rather than move into long-term care. While the 

genuine motive for the policy approach is debateable, as institutional care is expensive and 

governments are thus incentivized to shift care to less costly alternatives such as home care, it is 

generally understood that most people want to stay in their own home for as long as possible.387  

 Ageing-in-place can have unintended consequences.388 From a criminal defendant 

perspective, this might especially be the case for persons with dementia who are exhibiting 

responsive behaviours at home or in the community. Victims can be anyone—including family 

members, formal caregivers and other members of the public such as a deliveryman. In many 

cases, the harm might only be relatively minor. The person may lash out at a loved one, causing 

an altercation but not physical injuries. Sometimes a violent mood swing or moment of confusion 

can result in serious damage. At the extreme end, there is a risk of fatal violence.  

Deadly tragedies are rare. But in recent decades, as ageing-in-place policies proliferate, 

some medical researchers and others, including those in the domestic violence prevention 

community, have been warning officials about the potentially harmful and lethal consequences 

                                                           
386 Quoted in Lauren Krugel, “Murder charge against senior with dementia who died last week withdrawn” Prince 
George Citizen (14 January 2019). 
387 See e.g. Petra de Jong et al, “Housing Preferences of an Ageing Population: Investigation in the Diversity Among 
Dutch Older Adults” (2012) Netspar Discussion Paper 07/2012-024 at 25.  
388 For a discussion on the impact of provincial ageing-in-place polices in the territories, see Government of the 
Northwest Territories, Final Report, “Northwest Territories Long-Term Care Program Review” (December 2015) at 
41: (“The higher rate of LTC institutionalization in the NWT can, in part, be explained by a lack of private sector 
involvement in the provision of LTC facilities, as well as a more aggressive move by the provinces towards 
providing home support arrangements in order to reduce the dependency on nursing homes and institutional 
care”) [Northwest Territories, “Program Review”]. 

https://www.princegeorgecitizen.com/murder-charge-against-senior-with-dementia-who-died-last-week-withdrawn-1.23599126
https://www.assembly.gov.nt.ca/sites/default/files/td_18-182.pdf
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of shifting dementia care out of institutions and into the community.389 For instance, in the 1990s, 

Australian researchers observed that “[w]ith the increasing emphasis on community care for 

dementing patients, it is a priority to establish whether there is a constellation of risk factors 

related to homicidal behaviour.”390  

While there have been advances in this area, the complex relationship between ageing-

in-place, dementia and criminal offending—whether homicidal or something less serious—

merits additional attention from medico-legal stakeholders and others. Indeed, as Professor 

Donald Weaver of the Krembil Research Institute in Toronto recently wrote: 

Despite its obvious significance, this dementia and domestic violence overlap 
remains under-recognized and incompletely understood. It’s not a new problem, 
but because it tends to be conveniently ignored, it has yet to garner proper 
scientific scrutiny. 
 
The growing prevalence of both dementia and domestic violence is worrisome. 
We need to appreciate the clear relationship between Alzheimer’s and domestic 
violence.  
 
As science grapples with these uncomfortable questions over the years to come, 
stopping the spread of domestic violence seems like an obvious, and feasible first 
step.391 

 

Prevention is key, but every domestic or community incident cannot be avoided. Thus, for the 

times when violations by dementia patients do occur, it is important that the criminal justice 

system be prepared to appropriately respond to their needs. Otherwise, the person might be 

inappropriately and unfairly criminalized. This can put them in a precarious housing situation. 

                                                           
389 See Stephen B Ticehurst, Ian G Gale & Stewart J Rosenberg, “Homicide and attempted homicide by patients 
suffering from dementia: two case reports” (1994) 28 Aus NZ J Psychiatry 136; Michael G Rayel, William B Land & 
Thomas G Gutheil, “Dementia as a Risk Factor for Homicide” (1999) J Forensic Sci 565 (86-year-old man with 
dementia due to B-12 deficiency and syphilis was admitted to a forensic hospital for a competency to stand trial 
evaluation after he fatally shot his ex-wife; recommended that as the population ages, neuropsychiatric 
assessments should be more available in the community for the early detection and treatment of dementia); 
Heikki Vartiainen & Panu Hakola, “Homicides in residential homes: the price of savings in mental health services?” 
(1994) 5:2 J Forensic Psychiatry 421 at 424 (residential homes have helped many previously hospitalized 
psychiatric patients live in the community as opposed to mental hospitals, but if the aim is to reduce costs by 
increasing the use of less expensive residential home beds, staff should have better knowledge of predicting 
violent behaviour).  
390 Ticehurst, Gale & Rosenberg, ibid at 139.     
391 Donald Weaver, “Dementia’s hidden darkness: Violence and domestic abuse” The Conversation (12 November 
2018). 

http://theconversation.com/dementias-hidden-darkness-violence-and-domestic-abuse-104308
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Recommendations:  
 

 The Government of British Columbia develop a provincial strategy to address the unintended 
consequences of ageing-in-place, including the possible increase in domestic violence. 

 
 

Diversion 

While not always appropriate, many of the housing problems facing justice-involved persons with 

dementia can be avoided if criminal charges are not laid in the first place. This is particularly so 

for first-time minor offences like shoplifting from the grocery store.392 It is more complicated in 

the domestic setting, where complex interpersonal dynamics might be at play. But for both 

situations, improving police and prosecutorial discretion holds much promise. And if appropriate, 

these circumstances are also where formal diversion programs can have an important role.  

 

Pre-arrest interventions 

As first responders, police play a key gatekeeper function in how the criminal justice system 

manages suspects with dementia. In appropriate cases, this can include pre-arrest diversion. For 

example, instead of arresting the suspect with dementia who allegedly stole a newspaper from 

the convenience store, the police could connect the person, and if appropriate, also his family, 

to dementia-support resources in the community. With the proper supports in place, the 

suspect’s future responsive behaviours might be better managed in the community, thereby 

reducing the risk of another violation. For those without a family or friend support network, there 

might be an even greater role for community stakeholders such as the local Alzheimer society or 

elder advocacy group to be partners in a coordinated response.  

The Safe Pathways program in Guelph, Ontario is an example of a preventative and 

collaborative community approach.393 Launched in 2015, Safe Pathways was a joint initiative 

between the Alzheimer Society Waterloo Wellington and the Guelph Police Service. Other 

                                                           
392 In November 2018, Toronto Police launched a six-month pilot project called Shop Theft. Under the initiative, 
first-time non-violent shoplifters will not be prosecuted if they met certain criteria: Patty Winsa, “First-time 
shoplifters won’t be charged by Toronto police in project” The Toronto Star (25 November 2018). 
393 Supra note 28. 

https://www.thestar.com/news/gta/2018/11/25/first-time-shoplifters-wont-be-charged-by-toronto-police-in-pilot-project.html
https://www.thestar.com/news/gta/2018/11/25/first-time-shoplifters-wont-be-charged-by-toronto-police-in-pilot-project.html


 

96 
 

partners included the local Canadian Mental Health Association (CMHA) branch (specifically its 

specialized geriatric services and seniors at-risk program); Behaviour Support Ontario’s 

community responsive behaviour team; the Crown Attorneys’ office; local hospitals; private 

counsellors for caregivers and seniors; a legal aid clinic; victims services; and others.  

While in operation, the program aimed to reduce the likelihood that people with 

dementia would enter the criminal justice system due to responsive behaviours. The overall goal 

was to improve the quality of life for people with dementia and their caregivers. To achieve these 

objectives, the project consisted of three elements:  

1. Education and awareness. Project partners will develop an education and awareness 

initiative for police services, care partners, health care providers and the community 

that will identify the risk factors and the legal procedures. 

2. Response program. Project partners will work with police services, the justice system, 

health care providers and key stakeholders to explore best practices and develop a 

response program for persons with dementia (with a focus on persons with FTD) who 

may be at risk of entering the criminal justice system. 

3. Support system. Project partners will create a support system for those persons with 

dementia and their care partners who have already entered the judicial system.394 

 
In November 2015, project partners identified the following next steps: 

• Interim housing for persons living with dementia to keep them and their family safe. 

• A health care / court support services guide to help people navigate the systems. 

• A marketing awareness campaign. 

• Tracking incidents related to dementia.395 

 
While the program has ended and interim housing never came to fruition, one important 

outcome is the Guelph police partnering with the CMHA to provide “at the door” assistance with 

a CMHA worker when dementia or mental illness is suspected during police calls. According to 

                                                           
394 Ibid. 
395 Jennifer Gillies, Sian Lockwood & Andrea Ninacs, “Safe Pathways” 2015 Provincial HSJCC Conference (17 
November 2015) (slides).  

https://alzheimer.ca/sites/default/files/files/chapters-on/ww/safepathways/hsjcc%20safe%20pathways_presentation_nov_2015.pdf


 

97 
 

the local Alzheimer society, this has deescalated many situations.396 Notably the Guelph Police 

Service’s policy on responding to persons who have a mental illness specifically identifies 

dementia in its procedures and states: “If responding to a call for service regarding a person with 

Alzheimer’s Type Dementia, an officer shall check the Wandering Persons Registry and the 

Project Lifesaver Registry for information. If the person is not in either registry, officers shall 

advise the person's family to consider having the person added to those registries.”397 

 Pre-arrest diversion and support through programs like Safe Pathways can minimize the 

risk of persons with dementia being placed in inappropriate—and sometimes dangerous—

accommodations like a jail cell or even a busy emergency department. By connecting the 

dementia patient and, if appropriate, their family to community supports, the police can divert 

vulnerable seniors with dementia away from the often-harsh and slow-moving conditions of the 

justice system.398 Law enforcement can minimize the risk that a dementia patient will spend a 

night—or weeks, or months, or even years—in jail or the forensic system.399  

 There is some good groundwork already underway in Vancouver Coastal Health (VCH). 

The health authority advises that “[w]hen a prospective residential care client is involved with 

the criminal justice system, the local Priority Access team may partner with the Police 

Department (Elder Abuse Team) and the VCH ReACT team to review the criminal offense(s) and 

develop a safety/protection plan.”400 VCH also wrote, “Vancouver has a partnership with the 

Police Department’s Elder Abuse Team to conduct education sessions for our Service Providers 

regarding reporting resident-to-resident aggression. If sites call 911, they request the On-Call 

                                                           
396 For more information, see Canadian Mental Health Association, “Guelph Police and CMHA WW seeing progress 
through continued IMPACT partnership” (31 January 2018). 
397 Guelph Police Service, “Police response to persons in crisis and/or who have a mental illness” (effective 1 
January 2019) at cl 2.8 (on file with Dementia Justice). The policy defines “Alzheimer's Type Dementia” as “a 
dementia and behaviour that is consistent with a diagnosis of Alzheimer’s Disease, which is an irreversible disease 
of the brain that results in progressive loss of mental faculties such as memory, orientation, judgment, language 
skills, and intellectual function. Because other illnesses may cause dementia, and because a definitive diagnosis of 
Alzheimer’s Disease can only be made by conducting an autopsy, the term Alzheimer’s Type Dementia is used” (cl 
1.1). 
398 For a discussion on delays in Canada’s criminal courts, see Standing Senate Committee on Legal and 
Constitutional Affairs, Final Report, “An Urgent Need to Address Lengthy Court Delays in Canada” (June 2017) 
(Chair: Hon Bob Runciman). 
399 See e.g. CBC News, “Whitehorse man remains in jail after 6 weeks despite dementia concerns” CBC News (8 
February 2016). 
400 Email from Vancouver Coastal Health to Heather (Campbell) Pope (19 March 2018) [VCH Email]. 

https://cmhaww.ca/news/guelph-police-and-cmha-ww-seeing-progress-through-continued-impact-partnership/
https://cmhaww.ca/news/guelph-police-and-cmha-ww-seeing-progress-through-continued-impact-partnership/
https://sencanada.ca/content/sen/committee/421/LCJC/reports/Court_Delays_Final_Report_e.pdf
https://www.cbc.ca/news/canada/north/titus-charlie-dementia-jail-1.3438470
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Domestic Violence Sergeant so that clients are not arrested from RC sites.”401 As of March 2018, 

VCH also had a draft framework for designated agencies and police working together, which is 

used in training designated responders.402  

 
Recommendation:  
 

 The Alzheimer Society of B.C. and the RCMP “E” Division (or a municipal police force) run a 
pilot project like Safe Pathways with the aim of reducing the likelihood that persons with 
dementia will enter the criminal justice system due to responsive behaviours. 

 
 

Police discretion 

Pre-arrest diversion is not always appropriate. Sometimes the evidence supports an arrest and 

at times a charge. Finding an optimal way to respond to incidents taking place in domestic 

settings especially those involving physical conflict between intimate partners is difficult. It is a 

delicate balance. British Columbia has a Violence Against Women in Relationships Policy (VAWIR 

policy).403 It appears to have been last updated in 2010. The policy sets out guidelines for service 

providers that respond to domestic violence. This includes police and Crown counsel. Local forces 

such as the Vancouver Police Department and the federal RCMP “E” Division, which provides 

policing services to all but 11 communities in the province, have adopted its guidelines.404  

The provincial policy is an important document and we are sensitive to the complexity 

and often high-risk reality of intimate partner violence, but when it comes to the special 

circumstances of some aggressors with dementia, it appears wanting. This policy gap might 

expose dementia patients to inappropriate criminalization, and as a result, housing vulnerability. 

For law enforcement, the domestic violence policy states that the investigation process 

should not be influenced by any of the following factors: 

• Relationship status or sexual orientation of the suspect/victim; 

• Co-habitation of suspect and victim at the same premises; 

                                                           
401 Ibid. See also Email from Saskatchewan Ministry of Health to Heather (Campbell) Pope (14 February 2018); 
Nova Scotia Health and Wellness Department, “Long Term Care Program Requirements: Nursing Homes & 
Residential Care Facilities” (15 March 2016). 
402 VCH Email, supra note 400 (draft framework on file with Dementia Justice). 
403 B.C. Government, Violence Against Women in Relationships Policy (December 2010) [B.C. Government, VAWIR]. 
404 See e.g. Vancouver Police Department, “Domestic Violence & Criminal Harassment Unit.” 

https://novascotia.ca/dhw/ccs/policies/Long-Term-Care-Facility-Program-Requirements.pdf
https://novascotia.ca/dhw/ccs/policies/Long-Term-Care-Facility-Program-Requirements.pdf
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/victims-of-crime/vs-info-for-professionals/info-resources/vawir.pdf
https://vancouver.ca/police/organization/investigation/investigative-services/special-investigation/domestic-violence-criminal-harassment.html


 

99 
 

• Preference by complainant that no arrest be made; 

• Occupation, community status, and potential consequences of arrest; 

• History of complainant including prior complaints; 

• Verbal assurances that the violence will stop; 

• Complaints about emotional state of the victim or suspect; 

• Lack of visible injuries; 

• Speculation that the complainant will not proceed to prosecution; and 

• Intoxication/drug use by the victim.405 
 
The policy also discourages the practice of arresting both parties: “Police should conduct a 

primary aggressor analysis, and arrest the primary aggressor, where grounds exist, in accordance 

with the Criminal Code. The primary aggressor is the party who is the most dominant rather than 

the first, aggressor.”406 In determining the primary aggressor, the publication states that police 

should consider all of the circumstances, including the following questions: 

• Who has superior physical strength, ability and means for assault and/or 
intimidation? 

• What is the history and pattern of abuse in the relationship and in previous 
relationships? 

• Who suffered the most extensive physical injuries and/or emotional damage 
and who required treatment for injury or damage? 

• Are there defensive wounds?407 
 
If police believe that an indictable offence has occurred or may occur, the policy states that police 

should arrest the suspect without a warrant under s 495 of the Criminal Code.408 The document 

explains that this is done to protect the public interest; ensure victim safety; prevent another 

offence; secure the accused’s attendance at court; and to preserve evidence. 

 The Violence Against Women in Relationships Policy operates in conjunction with local 

police department procedural manuals, and specifically, the sections on domestic violence.409 

However, like the VAWIR policy, police manuals are generally wanting in terms of incidents 

involving an aggressor with dementia. For instance, in its domestic violence section, the 

                                                           
405 B.C. Government, VAWIR, supra note 403 at 8. 
406 Ibid. 
407 Ibid at 8-9. 
408 Under the Criminal Code, supra note 6, there are three types of offences: summary, indictable and hybrid. In 
simplest terms, summary offences include the least serious offences, and indictable offences are the most serious. 
Hybrid offences are those for which the Crown decides whether to proceed by indictment or summary conviction. 
409 An exception is Guelph Police Service, supra note 397. 
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Vancouver Police Department’s Regulations & Procedures Manual states, “Where there is 

sufficient evidence to support an arrest and charge, the [VAWIR] policy directs that police officers 

not exercise their discretion to attempt non-criminal resolution.”410 The section further reiterates 

that when there is sufficient evidence for a charge in a domestic incident, “there is a very narrow 

discretion for not recommending charges.”411 The manual does not suggest or identify what 

circumstances might fit into this narrow discretion. It could be possible that depending on the 

particular case, incidents involving an aggressor with dementia might justify officer discretion.  

The manual also states, “The Vancouver Police Department (VDP) has adopted the VAWIR 

policy and requires members to arrest when an investigation (with an emphasis on victim safety) 

supports a criminal charge, except in rare circumstances.”412 The procedures do not suggest or 

identify what might be rare circumstances. It would be unrealistic for the manual to outline every 

possible rare circumstance (and there may be redacted information on this point that we cannot 

access), but it seems reasonable to sketch out some possible scenarios, particularly for cases 

involving older perpetrators with cognitive issues. In particular, it seems that the presence of 

dementia or suspected dementia ought to be considered when an officer is deciding whether a 

non-criminal resolution is appropriate. Keeping in mind the complex and often high-risk nature 

of domestic violence, this factor combined with appropriate training and resources could be 

incorporated into procedural manuals. In appropriate cases, this might create more 

opportunities to divert dementia patients away from the criminal justice system.  

 
Recommendation:  
 

 The RCMP “E” Division and local police forces in British Columbia update their procedural 
manuals to address incidents in which the aggressor has or is suspected of having dementia. 

 

                                                           
410 Vancouver Police Department, Regulations & Procedures Manual, “Chapter 1.6.11(1) (Incident Investigations: 
Domestic Violence – General Policy and Procedure)” (14 December 2011) at 104 [emphasis added]. 
411 Ibid at 105. 
412 Ibid at 104. 

https://vancouver.ca/police/assets/pdf/manuals/vpd-manual-regulations-procedures.pdf
https://vancouver.ca/police/assets/pdf/manuals/vpd-manual-regulations-procedures.pdf
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Charging policies 

Following a domestic violence investigation, police submit a Report to Crown Counsel as soon as 

possible and in appropriate cases police also make a recommendation for a criminal charge: 

“When evidence indicates that an offence occurred, police should submit a Report to Crown 

Counsel recommending a charge even if there are no injuries to the victim and regardless of the 

victim’s desire or willingness to lay charges and/or testify in a criminal prosecution.”413 After 

receiving the report and charging recommendation, if any, Crown counsel decide whether and 

what charges will be laid. This is in contrast to some other jurisdictions where police lay charges. 

In British Columbia, the Crown’s charging and prosecutorial decisions for domestic 

violence cases are guided by two documents: (1) the VAWIR policy, which includes a protocol for 

the highest risk cases414 and (2) the Crown Counsel Policy Manual, which was updated in March 

2018 and includes charge assessment guidelines for all cases as well as specific sections on 

intimate partner violence and alternative measures for adult offenders.415  

When deciding whether to approve charges, Crown counsel must measure all the 

available evidence against a two-part test: (1) whether there is a substantial likelihood of 

conviction; and if so, (2) whether the public interest requires a prosecution.416 For cases arising 

from intimate partner violence, the policy manual states that where the evidentiary test is met 

(i.e., where there is a substantial likelihood of conviction), “it is generally in the public interest to 

proceed with a prosecution.”417 That said, the manual also recognizes that in some circumstances 

it might be appropriate to consider alternative measures, as long as the most important 

objectives of prosecution can still be achieved:  

The most important objectives of a court prosecution will vary with each case, 
based on its facts. Where, for example, a court prosecution is intended to result 
in the separation of a violent offender from society by a period of imprisonment 
or in the imposition of court-supervised probation programs, alternative 
measures will likely be unsuitable. On the other hand, where the most important 

                                                           
413 B.C. Government, VAWIR, supra note 403 at 16. 
414 Ibid at 59-67. 
415 B.C. Government, Prosecution Service, Crown Counsel Policy Manual, “Charge Assessment Guidelines (CHA 1)” 
(1 March 2018), “Intimate Partner Violence (IPV 1)” (1 March 2018), and “Alternative Measures for Adult 
Offenders (ALT 1)” (1 March 2018). 
416 B.C. Government, Prosecution Service, “Charge Assessment Guidelines (CHA 1),” ibid. 
417 B.C. Government, Prosecution Service, “Intimate Partner Violence (IPV 1),” ibid. 

https://www2.gov.bc.ca/gov/content/justice/criminal-justice/bc-prosecution-service/crown-counsel-policy-manual
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/cha-1.pdf
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/ipv-1.pdf
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/alt-1.pdf
https://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/alt-1.pdf
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objectives are to promote a sense of responsibility in the offender and to obtain 
an acknowledgement of the harm done to victims, alternative measures will likely 
be able to achieve these objectives.418 
 

Alternative measures are not available for all offences. In particular, the manual states that 

alternative measures must not be considered for first- and second-degree murder; attempted 

murder; manslaughter; criminal negligence causing death; criminal negligence causing bodily 

harm; aggravated assault; and aggravated sexual assault, among other things.419 In exceptional 

circumstances, alternative measures may be approved in cases of arson; breaking and entering a 

dwelling house; criminal harassment; driving offences, including impaired driving and failing to 

comply with a demand; possession of a loaded restricted or prohibited firearm, or unloaded with 

ammunition, contrary to s 95 of the Criminal Code; property offences involving a breach of trust; 

robbery; sexual offences against adults; and any other offence that carries a mandatory minimum 

term of imprisonment, among other things.420 

 British Columbia’s prosecutorial guidelines can be contrasted with those in Manitoba, 

which include a specific policy directive on restorative justice and diversion.421 Dated May 2015, 

the policy derives from the provincial Restorative Justice Act.422 Most notably, the policy states: 

“All offences are potentially eligible for restorative approaches (for example, a homicide by a 

person suffering with dementia could be diverted to the mental health system).”423 Based on a 

review of prosecutorial guidelines across the country, it appears Manitoba is the only jurisdiction 

that specifically mentions criminal defendants with dementia in its prosecutorial directives. To 

be sure, as the Manitoba policy reiterates, restorative approaches for very serious crimes are 

rare and normally only appropriate post-conviction as part of a sentencing plan, but nevertheless, 

it is significant that the directive includes a specific observation about defendants with dementia. 

 
 

                                                           
418 B.C. Government, Prosecution Service, “Alternative Measures for Adult Offenders (ALT 1),” ibid. 
419 Ibid. 
420 Ibid. 
421 Manitoba Department of Justice, Public Prosecutions, Prosecution Policies, “Restorative Justice and Diversion 
(Guideline No 5: Com: 1.1)” (May 2015) [Manitoba, “Restorative”]. 
422 The Restorative Justice Act, CCSM c R119.6. 
423 Manitoba, “Restorative”, supra note 421 at 1 [emphasis added]. 

https://www.gov.mb.ca/justice/crown/prosecutions/policy.html
https://www.gov.mb.ca/justice/crown/prosecutions/pubs/restorative_justice_and_diversion.pdf
https://www.gov.mb.ca/justice/crown/prosecutions/pubs/restorative_justice_and_diversion.pdf


 

103 
 

Recommendation:  
 

 The Government of British Columbia update its Charge Assessment Guidelines (CHA 1) and 
Alternative Measures for Adult Offenders (ALT 1) to address the special circumstances of 
criminal defendants with dementia, including for those charged with serious crimes such as 
murder. 
 

Specialized courts 

In some cases, referral to a specialized court might be appropriate. The Provincial Court of British 

Columbia has established the following specialized courts:  

• Drug Treatment Court of Vancouver. Launched in December 2001 and based on the 

principles of therapeutic jurisprudence,424 this court uses a collaborative problem-solving 

approach to support offenders’ addiction to hard drugs.  

• Downtown Community Court. Opened in 2008, this court aims to reduce crime, improve 

public safety, as well as provide timely and integrated justice, health and social services 

to offenders while holding them accountable for their actions. 

• Domestic Violence Courts. Models vary around the province. For instance, there is a 

judge-led initiative in Duncan and a similar one in Nanaimo. They use a collaborative and 

therapeutic approach. In Kelowna and Penticton, courts set aside particular days for 

domestic violence cases. This allows for cases to proceed through court with less delay. 

• First Nations Courts. Developed in consultation with local First Nations, this court sits in 

several communities around the province including New Westminster, North Vancouver, 

Kamloops, Duncan, Merritt and Prince George. With a holistic focus, the court provides 

support and healing to assist with rehabilitation and to reduce re-offending. It also aims 

to acknowledge and repair the harm done to victims and the community. 

• Victoria Integrated Court. Launched in 2010, this court works with homeless and mentally 

disordered and drug addicted chronic offenders. It is not a trial court, but eligible 

individuals may have bail hearings or plead guilty and be sentenced in the specialized 

                                                           
424 For further information on therapeutic jurisprudence, see note 184. 
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court. Persons who plead not guilty are tried in regular court, but if they are found guilty 

and given a community sentence, their sentence may be supervised in the specialized 

court. The court’s sentencing approach shares many similarities with the holistic model 

used in First Nations Court: 

Judges sit in [the court] for a year or longer in order to become 
familiar with the people appearing in court and those working with 
them. In [the court] proceedings judges are told about housing, 
medical and other issues affecting an offender and they are given 
recommendations for terms which may be ordered to help a team 
support and supervise the offender.425 

Modelled after mental health courts in Canada, the Melbourne Magistrates’ Court in Australia is 

designed to meet the needs of accused who have mental disorders including dementia.426 

 Anecdotal evidence suggests that an increasing number of dementia patients are coming 

before specialized courts. As the population ages, this trend is likely to continue. In some 

jurisdictions, particularly in the United States, specialized courts have been established to 

respond to this emerging older justice demographic. In Florida, the Elder Justice Center is a court 

program that primarily helps older persons aged 60 and older who are in the court system 

because of criminal, guardianship, family or other civil matters.427 In California, Contra Costa 

Country has established an elder court which hears elder abuse cases.428 Launched in 2008, it is 

presided over by the same judge in the drug court, mental health court and domestic violence 

court.429 In the educational setting, the Eleazer Moot Courtroom at Stetson University, College 

of Law in Florida has also been designed specifically with the needs of older adults in mind.430 

 In British Columbia, it is unclear whether the existing specialized courts are well-equipped 

to manage criminal defendants with dementia. Worryingly, in other parts of the province’s 

criminal justice system, some legal and judicial actors have (perhaps incorrectly) noted that an 

                                                           
425 Provincial Court of British Columbia, About the Court, “Specialized Courts.” 
426 Law Council of Australia, Final Report - The Justice Project: Introduction and Overview (August 2018) at 94. 
427 Thirteenth Judicial Circuit Hillsborough County, Court Programs, Elder Justice Centre, “About Elder Justice 
Center.” 
428 Hon Joyce Cram, “Elder Court: Enhancing Access to Justice for Seniors” in National Center for State Courts, 
Trends in State Courts (2014): Special Focus – Juvenile Justice and Elder Issues (2014) 77-79. 
429 Ibid at 77. 
430 Stetson University, College of Law, Academics: Elder Law, “Eleazer Courtroom.” 

http://www.provincialcourt.bc.ca/about-the-court/specialized-courts
https://www.lawcouncil.asn.au/files/web-pdf/Justice%20Project/Final%20Report/Justice%20Project%20_%20Final%20Report%20in%20full.pdf
http://www.fljud13.org/CourtPrograms/ElderJusticeCenter/AboutElderJusticeCenter.aspx
http://www.fljud13.org/CourtPrograms/ElderJusticeCenter/AboutElderJusticeCenter.aspx
https://www.ncsc.org/~/media/Microsites/Files/Future%20Trends%202014/Elder%20Court-Enhancing%20Access%20to%20Justice%20for%20Sr_Cram.ashx
https://www.stetson.edu/law/academics/elder/home/eleazer-courtroom.php
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offender with dementia might not benefit from counselling.431 Moreover, some criminal 

defendants with dementia would likely have difficulty following instructions. Others might 

struggle to remember schedules. Recall, for instance, that Mr. McPherson’s bail supervisor found 

him to be “unsupervisable.”432 Thus for some defendants with dementia, having them participate 

in a specialized court program might be unintentionally setting them up to fail.  

 

Recommendation:  
 

 The Provincial Court of British Columbia assess whether its specialized courts are meeting the 
needs of criminal defendants with dementia, and if not, develop a new or modified approach.  

 
 

Capacity to participate 

In general terms, in modern laws a dementia diagnosis does not automatically mean that patients 

lose capacity to make their own decisions or participate in the justice system. Questions of 

capacity are typically connected to the manifestation of the mental disorder not the specific 

diagnosis.433 This means that persons with dementia are not necessarily excluded from capacity-

based legal measures. In criminal law, for instance, once the material presence of a mental 

disorder has been established,434 the question of trial fitness is not simply whether the accused 

has dementia or another mental disorder, but whether the accused on account of their mental 

disorder is unable “to conduct a defence at any stage of the proceedings before a verdict is 

rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder 

to (a) understand the nature or object of the proceedings, (b) understand the possible 

consequences of the proceedings, or (c) communicate with counsel.”435  

 In modern laws losing capacity to make one type of decision does not automatically mean 

that the person loses capacity to make another kind. A common example in the civil law context 

                                                           
431 See e.g. McPherson, supra note 1 at para 87. 
432 Ibid at para 78. 
433 For further discussion on capacity as a legal construct, see Margaret Isabel Hall, “Mental Capacity in the (Civil) 
Law: Capacity, Autonomy and Vulnerability” (2012) 58:1 McGill LJ 61 (“the modern question is whether an 
individual has the cognitive capacity to make a particular kind of decision, in contrast to the more global incapacity 
implied by the dementia diagnosis in the traditional model” at para 16). 
434 The Criminal Code, supra note 6, defines mental disorder as “a disease of the mind”: s 2(“mental disorder”). 
435 Ibid, s 2(“unfit to stand trial”). 

https://www.erudit.org/en/journals/mlj/2012-v58-n1-mlj0390/1013386ar/
https://www.erudit.org/en/journals/mlj/2012-v58-n1-mlj0390/1013386ar/
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is when someone loses capacity to make financial but not personal care decisions. This approach 

is in contrast to archaic legal regimes that enable global incapacity. In British Columbia, for 

example, the Patients Property Act has traditionally been criticized for perpetuating a global 

incapacity model, in which an adult either had capacity or not.436 The substitute decision-making 

legislation was considered unreasonably paternalistic and out-of-step with the modern and 

functional approach to capacity that recognizes task-specific decision-making in which an adult 

may be capable of making some decisions but not others. 

 Provincial lawmakers introduced reforms to the adult guardianship regime in 1993.437 

After extensive input from community members,438 the Legislative Assembly unanimously passed 

a legislative package comprised of four statutes that modernised the province’s adult 

guardianship system.439 This remedied some problems with the all-or-nothing approach, namely 

that incapable adults lost control over all their personal decisions or property decisions or both: 

The existing legislative scheme can no longer respond to the needs and wishes of 
individuals directly affected by the legislation, their families and the professionals 
who provide support and services. Individuals who are directly affected by this 
package of legislation want the right to make their own decisions to the greatest 
extent possible, often relying on the support and assistance of family members 
and friends. These … bills clearly establish an adult’s right to make his or her own 
decisions….440 
 

Thus, in British Columbia persons with dementia who are subject to this suite of legislation might 

retain some or all of their decision-making rights, including over their own legal decisions. 

 In some cases, dementia patients might have a substitute decision-maker. Others might 

use supported decision-making.441 Elder law reformers have explored the lived experiences of 

                                                           
436 B.C. Law Institute, “A Comparative Analysis of Adult Guardianship Laws in BC, New Zealand and Ontario” BCLI 
Report No 46 (October 2006) at 23; Heather Aase, Women with Developmental Disabilities and Sexual Abuse: An 
Analysis of the (Draft) Practice Guidelines for Part 3 of the Adult Guardianship Act (MSW Thesis, University of 
Northern British Columbia, 2003) [unpublished] at 37. 
437 British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 35th Parl, 2nd Sess, Vol 11 No 7 (17 
June 1993) at 7369 (Hon C Gabelmann) [Gabelmann, Hansard]. 
438 British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 36th Parl, 3rd Sess, Vol 16 No 22 
(12 July 1999) at 1500 (Hon U Dosanjh). 
439 Adult Guardianship Act, RSBC 1996, c 6; HCCCFAA, supra note 350; Representation Agreement Act, supra note 
350; and Public Guardian and Trustee Act, RSBC 1996, c 383. 
440 Gabelmann, Hansard, supra note 437 at 7369. 
441 See Representation Agreement Act, supra note 350. 

http://www.bcli.org/sites/default/files/Comparative_Analysis_of_Adult_Guardianship_Laws.pdf
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supported decision-making, including in the criminal justice context: for example, in 2014, the 

Canadian Centre for Elder Law reported that in the Yukon: 

There are few complaints, but then there are very few cases of supported 
decision-making being formalized either. Uptake of this legal option has not been 
very strong. People are more concerned about capacity issues within the issues 
associated with foetal alcohol syndrome or within the criminal justice context.  
 
Overall, supported decision-making is seen as being a good thing to have “on the 
books”, but it has not had significant uptake or impact in the Yukon.442 

 

There are many capacity considerations in criminal justice. Notably s 717 of the Criminal Code 

sets out when alternative measures may be used and requires among other things that the 

accused “fully and freely consents to participate” in an alternative measure and also “accepts 

responsibility for the act or omission that forms the basis of the [alleged] offence.”443 However, 

a dementia patient might have compromised capacity and thus be unable to consent to 

participate or to meaningfully accept responsibility.  

 Another example is Manitoba’s restorative justice directive, which states that restorative 

approaches “are generally only appropriate if the accused is prepared to admit his or her 

responsibility for the offence. In some cases, this may not be necessary if the accused is prepared 

to admit a need to obtain help to deal with personal issues such as an addiction and is not 

challenging the allegations. Certain programs may require the accused to admit responsibility.”444 

Some dementia patients might not have the insight or capacity to admit that they need help. 

 While we did not fully explore this matter, it appears that several of these issues parallel 

concerns with other vulnerable populations with chronic mental health conditions, such as FASD. 

Elder law reformers like those at the Canadian Centre for Elder Law are well-placed to conduct 

further research on alternate decision-making by persons with dementia in the criminal justice 

system, as well as capacity issues more generally, with a particular focus on the implications for 

consent to diversion and alternative measures. Their research could lay the groundwork for 

                                                           
442 Canadian Centre for Elder Law, Understanding the Lived Experiences of Supported Decision-Making in Canada: 
Legal Capacity, Decision-Making and Guardianship (March 2014) at 56. 
443 Criminal Code, supra note 6, ss 717(c) & (e). 
444 Manitoba, “Restorative”, supra note 421. 

https://www.lco-cdo.org/wp-content/uploads/2014/03/capacity-guardianship-commissioned-paper-ccel.pdf
https://www.lco-cdo.org/wp-content/uploads/2014/03/capacity-guardianship-commissioned-paper-ccel.pdf
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reforming s 717 of the Criminal Code to ensure that in appropriate cases criminal defendants with 

dementia are not excluded from accessing alternative measures due to compromised capacity. 

 

Recommendations:  
 

 The Government of British Columbia commission a law reform study on substitute and 
supported decision-making for persons with dementia in the criminal justice system, with a 
focus on capacity/consent to diversion and alternative measures. 
 

 The Parliament of Canada amend s 717 of the Criminal Code to ensure, when appropriate, 
that persons with dementia are not excluded from accessing alternative measures due to 
compromised capacity.    

 

No-contact orders 

For persons with dementia, a  key post-charge concern is the housing-related implications of no-

contact orders. Made by police or the court, no-contact orders limit or prevent a criminal 

defendant from contacting the complainant or other identified person. The conditions of the 

order might also limit or prevent a person from attending certain places, such as the complaint’s 

house. No-contact orders can be put in place throughout the criminal justice process, including 

when someone is released from custody and given conditions that they must follow. Another 

example is when an offender is given a conditional sentence and serves their sentence in the 

community with conditions. The conditions might include a no-contact order. Breach of a no-

contact order can have serious consequences, including jail time or a fine.  

 Special considerations may also arise regarding bail. Under the judicial interim release 

provisions, an accused in some cases may be released on conditions, including “such other 

reasonable conditions … as the justice considers desirable.”445 The most appropriate place for 

the accused might be a care home (perhaps in a secure unit); however, placement in subsidized 

residential care is usually controlled by local health authorities and waiting lists are managed to 

complexity of health needs. More services might be available within the federal system. With 

improved communication pathways, the health and justice/corrections systems might be able to 

                                                           
445 Criminal Code, supra note 6, s 515(4)(f). 
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better foster rapid housing access in appropriate cases. Examining which conditions including 

treatments can form part of judicial interim release also warrants further investigation.446 

 Some accused persons with dementia might have difficulty following no-contact order 

conditions. Others might have trouble remembering. And even more so, no-contact orders might 

create a significant housing dilemma for accused persons with dementia. A no-contact order 

might order them to stay away from their home or spouse. For those who are accused of 

committing an offence against an intimate partner in congregate living (e.g., assisted living or 

residential care), a no-contact order might prohibit them from returning to the facility.  

For police considering whether to release an accused after a domestic violence incident, 

the VAWIR policy states: 

If as a result of a charge, the accused will be prevented by condition from returning 
to their previous residence, every effort should be made to confirm a residence 
prior to release. If residence cannot be confirmed prior to release, the bail 
supervisor should be provided with residence approval authority. If there is 
concern regarding risk, and residence cannot be confirmed prior to release, the 
accused is viewed as a risk to breach bail and/or to commit additional offences 
and should be held for a bail hearing.447  

 

If an accused with dementia cannot go home, where do they go? As noted by the Advocacy 

Centre for the Elderly (ACE): 

Owing to mandatory charging policies around domestic violence and mandatory 
reporting in long-term care and retirement home settings, the dementia-related 
cases of domestic violence are being filtered through the criminal justice system. 
The system, however, has very few suitable resources to address the needs of 
these accused. 
 
For example, these accused are often held in jail for extended periods of time 
owing to the fact that there is nowhere available to safely house them. They may 
not be able return to their homes where they have allegedly assaulted their 
spouses for safety concerns about their spouse. At the same time, it may have 
been the spouse who was the primary caregiver and who continues to be the 
accused’s decision-maker for health related purposes. It may take significant 

                                                           
446 See e.g. Keenan c Stalker Mun. J., Attorney General of Quebec and Clerk of Montreal Municipal Court (1979), 12 
CR (3d) 135 (Que CA).  
447 B.C. Government, VAWIR, supra note 403 at 15. 
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periods of time to place them in a long-term care home or hospital that can 
accommodate their health needs.448  
 

Recommendation:  
 

 The Government of British Columbia develop no-contact order guidelines, with an emphasis 
on rapid housing access, for police and the judiciary in cases where the criminal defendant 
has or is suspected of having dementia. 
 

 

                                                           
448 Advocacy Centre for the Elderly, supra note 49 at 3. 
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PART 4: LONG-TERM CARE 
 
 

“The evidence presented at the inquest  
suggests that it was as if Mr. McLeod fell into a deep, dark hole  

as far as the healthcare system was concerned”.449 
 

Judge Michel Chartier  
Frank Alexander Inquest 

Winnipeg, Manitoba 
2015 

 

While at home on September 7, 2010, Joseph McLeod did not recognize his wife. The 70-year-

old, who had Alzheimer’s disease, asked her to leave. Mrs. McLeod picked up a wedding 

photograph and showed it to her husband; however, he pushed her out of the door, and she fell. 

The picture frame broke and cut her chest. She began bleeding profusely. Police were called.450  

Mr. McLeod was taken to hospital and cleared medically. Police indicated to his family 

members that he could either go home or to the Winnipeg Remand Centre (WRC). They were 

scared to take him home, so Mr. McLeod was taken to the WRC: “He had no other place to go.”451 

At the jail, Mr. McLeod was charged with a domestic violence assault. Due to his 

circumstances, he was placed in the jail’s locked medical ward. It was not equipped to handle the 

health care needs of dementia patients: “The WRC is not equipped to handle an individual with 

dementia in terms of appropriate health care. Mr. McLeod’s well being was better suited in 

another facility. He was safe when in remand custody; however, he was living in a ‘box.’”452   

Mr. McLeod’s family and a concerned friend contacted provincial politicians. Eventually a 

party leader told them that he would help get Mr. McLeod out of jail and into a personal care 

home (PCH). On September 20, 2010, a press conference was held with the objective of putting 

public pressure on officials to get Mr. McLeod into a PHC. 

                                                           
449 Manitoba, Frank Alexander Inquest Report, supra note 52 at para 266. 
450 This case summary is drawn from ibid. A version of this case summary originally appeared in Dementia Justice, 
“Submission: Transformation,” supra note 150. 
451 Manitoba, Frank Alexander Inquest Report, supra note 52 at para 61. 
452 Ibid at para 250. 
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A bail hearing then took place. The court ordered a forensic assessment. A few days later, 

Mr. McLeod had a placement in a PCH. On October 8, 2010, he was released, and family took him 

to the personal care home. Mr. McLeod had been in jail for almost 30 days. 

At the home, staff were aware that Mr. McLeod had come from jail, but according to his 

family, at the time of admission there was no discussion of the domestic event that led to his 

conflict with the criminal justice system. A few days after admission, a care plan was made for 

him. He was placed in a room with another man, but it soon became clear that the roommate 

was making Mr. McLeod angry. As a result, Mr. McLeod was moved to a single room. 

Mr. McLeod continued to have altercations with others. Two incidents required the 

attendance of the police. The first, in February 2011, involved pushing, shoving and grabbing 

others. The second, in March 2011, involved Mr. McLeod allegedly pushing another resident, 

Frank Alexander, who later passed away from his injuries.  

After the second incident, police took Mr. McLeod into custody and charged him with 

aggravated assault. Following Mr. Alexander’s death, the charge was upgraded to manslaughter. 

While in custody, Mr. McLeod was taken to the forensic psychiatric unit for assessment. 

It was not designed to manage or treat people with dementia: 

Depending on the severity of the issues, where a patient is seen, varies. Dementia 
is not common in terms of the work that is expected of a forensic psychiatrist. 
Typically, a forensic psychiatrist is dealing with individuals who are suffering from 
major mental disorders. [The former Director of Forensic Psychiatry for Manitoba] 
estimates that only approximately five percent of those he has seen in the course 
of his responsibilities were suffering from dementia.  
 
[The former director] described that [the forensic psychiatric unit] is not designed 
to deal with and treat individuals with dementia.453   

 
Mr. McLeod was eventually found unfit to stand trial. As a result, he was transferred to a locked 

ward at the Selkirk Mental Health Centre, a 252-bed mental health facility that provides 

specialized inpatient treatment and rehabilitation services to those whose responsive needs 

cannot be met elsewhere in the provincial health care system.454 He has since passed away. 

 

                                                           
453 Ibid at paras 212-13. 
454 Manitoba Government, Health, Seniors and Active Living, “Selkirk Mental Health Centre.” 

https://www.gov.mb.ca/health/smhc/index.html
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When prevention fails 

The public aftermath of long-term care violence often follows a similar course: fear-mongering 

headlines appear;455 the nursing home industry understandably calls for more funding;456 and 

opposition critics and seniors’ advocates rightfully demand greater regulatory oversight and 

enforcement.457 As pressure to respond mounts, formal government reactions generally range 

from meeting privately with affected families458 to launching inquiries459 to announcing 

investments460 to making statutory reforms.461 While some responses fall prey to the danger of 

a single story, the majority of steps make reasonable systemic contributions. 

However, with few exceptions, official responses overwhelmingly focus on ensuring that 

such a tragedy could never happen again.462 This makes sense. Stopping tragedies before they 

occur must be a top priority, but unless society is prepared to isolate (aggressive) dementia 

patients from human contact, the impact of prevention efforts can only help minimize 

interpersonal tragedies.463 Society cannot reasonably prevent every violent incident by dementia 

patients. We must be prepared for the worst. This requires shifting some more attention to what 

                                                           
455 See e.g. Lisa Priest, “When seniors turn to violence in their nursing homes” The Globe and Mail (13 November 
2004). 
456 See e.g. Jonathan Sher, “Nursing homes ask province to help reduce violence among elderly” Ottawa Citizen (4 
January 2016). 
457 See e.g. Wanda Morris, “Grey matters: Mistreatment and abuse of patients in long-term care homes is anything 
but rare” National Post (16 May 2017). 
458 See e.g. Kim Pemberton, “Seniors aggression: Solutions start with information” Vancouver Sun (18 January 
2016). 
459 See e.g. Government of Ontario, News Release, “Inquest into the deaths of Ezzaldine Elroubi and Pedro Lopez 
announced” (27 September 2004). 
460 See e.g. Government of Ontario, Budget Papers, “2017 Ontario Budget” (2017) at 38 (“[Behavioural Supports 
Ontario] provides specialized supports and services to meet the needs of older people with cognitive impairments 
who exhibit challenging and complex behaviours, wherever they live. With a new $10-million investment in 2017–
18, the total [Behavioural Supports Ontario] commitment is now $64 million, representing a $20-million increase in 
the past two years. The Province is working towards the goal of a [Behavioural Supports Ontario] resource in every 
long-term care home in Ontario”). 
461 See e.g. British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 40th Parl, 1st Sess, Vol 4 
No 5 (24 July 2013) at 1012 (Hon Terry Lake) (“We are actually contemplating at this present time a regulatory 
change to separate out resident-to-resident incidents of aggression”); Residential Care Regulation, supra note 67, 
Schedule D, s 1(“aggression between persons in care”) (in force 1 December 2013). 
462 For a notable exception, see Manitoba, Frank Alexander Inquest Report, supra note 52. 
463 See e.g. Dr. William E Reichman, “It’s time for dialogue on violence in long-term care homes” (4 September 
2013), Experts Blog. In 2018, Dr. Reichman was appointed a co-chair of the Ministerial Advisory Board on 
Dementia: Government of Canada, “Ministerial Advisory Board on Dementia membership list.” 

https://www.theglobeandmail.com/news/national/when-seniors-turn-to-violence-in-their-nursing-homes/article1006886/?page=all
http://ottawacitizen.com/news/politics/nursing-homes-ask-province-for-help-to-reduce-violence-among-elderly
http://nationalpost.com/news/canada/grey-matters-mistreatment-and-abuse-of-patients-in-long-term-care-homes-is-anything-but-rare/wcm/b1ac28f5-2473-4014-b22d-92076a8804ef
http://nationalpost.com/news/canada/grey-matters-mistreatment-and-abuse-of-patients-in-long-term-care-homes-is-anything-but-rare/wcm/b1ac28f5-2473-4014-b22d-92076a8804ef
http://vancouversun.com/news/seniors-aggression-solutions-start-with-information
https://news.ontario.ca/archive/en/2004/09/27/Inquest-into-the-deaths-of-Ezzaldine-Elroubi-and-Pedro-Lopez-announced.html
https://news.ontario.ca/archive/en/2004/09/27/Inquest-into-the-deaths-of-Ezzaldine-Elroubi-and-Pedro-Lopez-announced.html
https://www.fin.gov.on.ca/en/budget/ontariobudgets/2017/budget2017.pdf
http://www.baycrest.org/experts-blog/its-time-for-dialogue-on-violence-in-long-term-care-homes/
https://www.canada.ca/en/public-health/corporate/mandate/about-agency/external-advisory-bodies/ministerial-advisory-board-dementia/membership-list.html
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happens to the aggressor—someone whose journey through the criminal justice system we 

rarely hear about in the news or elsewhere.464   

Typically, their story remains untold. Consider a recent CBC Marketplace investigation 

into the “shocking rise” of abuse in Ontario long-term care homes.465 Aired in January 2018, the 

episode begins with security camera footage of two elderly men having a physical confrontation 

in a nursing home hallway. “One of these men will soon be dead,” says Marketplace host David 

Common. The video captures the aggressor punching and then shoving the 84-year-old victim, 

who falls to the floor. The attacker then smashes him with a chair. We learn that the victim 

suffered a broken hip and died four days later. We do not hear what happens to the aggressor.466 

When asked in the episode about what his government is doing to try to stop abuse in 

nursing homes, Dr. Eric Hoskins, Ontario’s Minister of Health and Long-Term Care at the time, 

told Marketplace that he will not rest until the “numbers diminish and go to zero.” Dr. Hoskin’s 

goal is admirable, but it is unrealistic. Care homes are social settings, and like all group 

environments, there will be interpersonal conflict. On rare occasions, it can be deadly. 

In Ontario, the numbers compiled by the Marketplace team suggest that nursing home 

violence may be on the rise. As the show reported, resident-to-resident abuse in the province 

doubled over a recent six-year period, from four per day in 2011 to about nine in 2016.467 Several 

factors are likely contributing to this increase. Now caring for residents with higher needs, long-

term care homes are housing more persons with dementia. While estimates vary, it has been 

reported that over 60 percent of long-term care residents have a dementia diagnosis.468 Of this 

                                                           
464 Some exceptions include MacQueen, supra note 137; Elizabeth Payne, “When dementia patients commit 
crimes: Can Canada’s justice system handle the ‘grey wave’?” Ottawa Citizen (22 June 2018); Daniel Fontaine, 
“Aging poses new challenges for justice system” Vancouver Sun (9 September 2013); and Elder Abuse Ontario, 
“Building Health Relationships with Older Adults” Regional Elder Abuse Conference (Stouffville, ON, June 2018). 
465 CBC Marketplace, “Crying Out for Care” (26 January 2018). A version of this discussion originally appeared in an 
article on The Lawyer’s Daily website published by LexisNexis Canada Inc.: Heather (Campbell) Pope, “Killers with 
dementia: Canada’s overlooked criminal defendants” The Lawyer’s Daily (6 March 2018).  
466 In January 2019, a CBC News article on fatal resident violence mentioned an aggressor’s situation: “A fellow 
resident was charged with manslaughter and the case is still in front of the courts” (Melissa Mancini, “At least 29 
Ontario long-term care residents killed by fellow residents in 6 years” CBC News (20 January 2019).  
467 CBC Marketplace, ibid. 
468 See Canadian Institute for Health Information, Characteristics and Resource Utilization Patterns of Long-Term 
Care Residents in Ontario (27 May 2015) at 5. 

https://ottawacitizen.com/news/local-news/when-dementia-patients-commit-crimes-can-canadas-justice-system-handle-the-grey-wave
https://ottawacitizen.com/news/local-news/when-dementia-patients-commit-crimes-can-canadas-justice-system-handle-the-grey-wave
http://www.vancouversun.com/health/Aging+poses+challenges+justice+system/8890245/story.html
http://www.cbc.ca/marketplace/episodes/2017-2018/crying-out-for-care
https://www.thelawyersdaily.ca/articles/6010/killers-with-dementia-canada-s-overlooked-criminal-defendants
https://www.thelawyersdaily.ca/articles/6010/killers-with-dementia-canada-s-overlooked-criminal-defendants
https://www.cbc.ca/news/health/long-term-care-residents-violence-deaths-killed-1.4985946
https://www.cbc.ca/news/health/long-term-care-residents-violence-deaths-killed-1.4985946
https://www.cahspr.ca/en/presentation/55745d2737dee80915501959
https://www.cahspr.ca/en/presentation/55745d2737dee80915501959
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group, nearly 80 percent exhibit some form of responsive behaviour.469 These numbers, 

combined with understaffing and under-training as well as underfunding for non-pharmaceutical 

alternatives to anti-psychotic medication470 can contribute to homes not meeting the needs of 

residents with dementia. With their needs unmet, dementia patients may lash out. Resident 

aggression might also be seemingly on the rise because in recent years incident reporting systems 

have improved. Some abuse that went unreported in the past might now be counted.      

In 2013, W5 investigated resident-to-resident abuse across the country. The show 

reported that “attacks are far more common than ever thought,” finding “more than 10,000 

‘incidents’ across Canada in one year.”471 Such incidents ranged from minor pushes to serious 

violence. Some were deadly. As W5 reported, from 2001 to 2013, there were at least 60 

homicides in nursing homes across Canada.472 To be sure, these numbers also include non-

resident violence; that is, they also capture deaths that were caused by someone other than a 

resident, such as a worker or family member. For instance, one of the 60 homicides resulted from 

a son strangling his mother in a so-called mercy killing, and another by a man visiting his wife.473 

While tempting for media and advocates alike, it is important to not sensationalize 

nursing home violence statistics. The vast majority of interactions in the buildings are safe and 

positive. In 2016, British Columbia’s Seniors Advocate reported that between April 1, 2014 and 

March 31, 2015, there were 422 incidents of resident-to-resident aggression among the over 

                                                           
469 Iris Gutmanis et al, “Health Care Redesign for Responsive Behaviours—The Behavioural Supports Ontario 
Experience: Lessons Learned and Keys to Success” (2015) Can J Community Mental Health 45 at 47. 
470 In 2017, the Canadian Foundation for Healthcare Improvement reported that early results from an initiative in 
New Brunswick to reduce inappropriate anti-psychotic drug use among nursing home residents achieved 
improvements in social engagement, wakefulness and the ability to self-manage care without increasing aggressive 
behaviours: Canadian Foundation for Healthcare Improvement, News Release, “Resident-Centred Dementia Care 
Expanding Throughout New Brunswick Nursing Homes” (23 May 2017). 
471 Sandie Rinaldo, “Nursing home residents at risk: W5 investigation reveals startling national statistics” CTV W5 (9 
February 2013). 
472 Steve Bandera et al, “W5 Research: Counting Canada’s care home homicides” CTV W5 (27 September 2013). 
Homicide is a neutral term that does not imply fault or blame. It is not a determination of criminal guilt. Coroners 
use the term “homicide” to refer to situations, excluding accidents, in which the actions of one person resulted in 
the death of another person. 
473 Ibid. There are also the eight murder victims of Elizabeth Wettlaufer, the nurse who killed the long-term care 
residents by injecting them with insulin. Ontario is holding a public inquiry into the circumstances which led to Ms. 
Wettlaufer’s offences: The Long-Term Care Homes Public Inquiry (established 1 August 2017 by Order in Council 
1549/2017). 

https://www.cfhi-fcass.ca/SearchResultsNews/2017/05/23/resident-centred-dementia-care-expanding-throughout-new-brunswick-nursing-homes-early-results
https://www.cfhi-fcass.ca/SearchResultsNews/2017/05/23/resident-centred-dementia-care-expanding-throughout-new-brunswick-nursing-homes-early-results
https://www.ctvnews.ca/w5/nursing-home-residents-at-risk-w5-investigation-reveals-startling-national-statistics-1.1149215
http://www.ctvnews.ca/w5/w5-research-counting-canada-s-care-home-homicides-1.1473825
https://longtermcareinquiry.ca/en/
http://longtermcareinquiry.ca/wp-content/uploads/LTCH_OIC.pdf
http://longtermcareinquiry.ca/wp-content/uploads/LTCH_OIC.pdf
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27,000 residents in licenced care homes throughout the province.474 While not insignificant, 

especially to the persons impacted by the harm, it is a relatively small number of incidents, 

involving less than two percent of the resident population. For further perspective, it is also 

notable that the Seniors Advocate found that among the 304 care homes examined, nearly 60 

percent (177) had no reported incidents at all, although there is the strong likelihood that 

conflicts are underreported.475 It is also likely that violence against staff is underreported.476 

An impetus for the Seniors Advocate 2016 report on resident-to-resident abuse was the 

advocate’s earlier finding that in 2014/15 health authorities reported a total of 1,076 cases of 

physical aggression in publicly-funded residential care homes.477 At the time, it was estimated 

that 26 percent of these incidents caused some degree of harm.478 Sixteen resulted in death.479 

One tragedy involved 84-year-old Emily Houston who died in July 2015, 10 days after she 

was pushed and punched by another female resident with dementia at a care home in Kamloops. 

The other woman was reportedly upset that Ms. Houston had been moved into her former room. 

RCMP investigated the homicide but declined to recommend charges.480 

Another case involved 94-year-old Jack Furman.481 Recall that he was charged with 

second degree murder after he attacked his care home roommate with a shelf in Vernon. After 

being placed on bail in an acute psychiatric facility, his charges were eventually stayed. Shortly 

thereafter, he died in palliative care. A coroner investigation was held into the victim’s death. 

Completed in 2016, the coroner’s report details that the victim died from multiple blunt force 

trauma sustained in an assault.482 The coroner classified the death as a homicide, but no 

recommendations were made. Mr. Furman’s deadly behaviour was difficult to predict: a few days 

                                                           
474 Office of the B.C. Seniors Advocate, Resident to Resident Aggression in B.C. Care Homes (June 2016) at 15. 
475 Ibid at 8. 
476 See generally Occupational Health & Safety Agency for Healthcare in BC, Provincial Violence Steering 
Committee, Behaviour Documentation Toolkit (June 2009) at 5 (i.e., workers fear reprisal); Canadian Federation of 
Nurses Unions, Discussion Paper, “Enough is Enough: Putting a Stop to Violence in the Health Care Sector” (June 
2017) at 7 (“Any picture of violence in the health care workplace is necessarily incomplete”). 
477 Office of the B.C. Seniors Advocate, Monitoring Seniors’ Services (2015) at 24. 
478 Ibid. 
479 Dirk Meissner, Jeff Bell & Cindy E Harnett, “16 people died of violence at seniors homes in three years: 
advocate” Times Colonist (27 January 2016). 
480 Ibid. 
481 Supra note 132. 
482 B.C. Ministry of Justice, Coroner’s Report into the Death of William George May, Case No 2013-5002-0090 (10 
January 2016) (on file with Dementia Justice). 

https://www.seniorsadvocatebc.ca/app/uploads/sites/4/2016/06/SA-ResidentToResidentAggressionReview-2016.pdf
http://www.phsa.ca/documents/occupational-health-safety/toolkitohsahbehaviourdocumentationtoolkit.pdf
http://www.phsa.ca/documents/occupational-health-safety/toolkitohsahbehaviourdocumentationtoolkit.pdf
https://nursesunions.ca/wp-content/uploads/2017/05/CFNU_Enough-is-Enough_June1_FINALlow.pdf
https://www.seniorsadvocatebc.ca/app/uploads/sites/4/2016/01/SA-MonitoringSeniorsServices-2015.pdf
https://www.timescolonist.com/news/local/16-people-died-of-violence-at-seniors-homes-in-three-years-advocate-1.2159908
https://www.timescolonist.com/news/local/16-people-died-of-violence-at-seniors-homes-in-three-years-advocate-1.2159908
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after his admission, he was seen by a psychiatrist and displayed no signs of aggression. He also 

did not show any long-term psychological effects of his wartime experience. 

From a criminal defendant perspective, such investigations can be missed opportunities. 

Like most official responses, they are hyper-focused on prevention. Little to no attention is paid 

to the aggressor’s post-incident experience in custody. To be sure, that is not usually the mandate 

of a coroner investigation, but even larger investigations tend to neglect this matter. 

Two examples from Ontario are instructive. The first involves Piara Singh Sandhu, a 74-

year-old nursing home resident with dementia.483 In June 2001, Mr. Sandhu pried the metal base 

off a bedside table and bludgeoned his two roommates to death. He then crossed the hall and 

attacked a third man, who survived. Mr. Sandhu was charged with attempted murder and two 

counts of second-degree murder. Following the incidents, he was sent to a forensic hospital for 

psychiatric assessment, but while in custody, he died of a stroke. Ontario’s Chief Coroner 

launched an inquest into the two killings, and in 2005, a five-person jury made 85 

recommendations aimed at preventing similar tragedies.484 

The second example involves Peter Lee, who in 2009 allegedly strangled his bathroom-

mate to death and was subsequently found unfit to stand trial. In 2012, the Ontario Chief 

Coroner’s Geriatric and Long-Term Care Review Committee reviewed the homicide and made 

three recommendations aimed at helping long-term care homes prevent future like-incidents.485 

One generally agreed upon recommendation is to create more specialized dementia beds, 

but even the objectively best-equipped care homes can struggle to prevent incidents of 

aggression among some dementia patients. Prevention efforts can fail. “Sometimes, altercations 

between behaviourally disturbed dementia residents and between these residents and 

caretakers take place. Unless we as a society are willing to severely limit the personal freedom of 

patients afflicted with dementia, we must accept the consequences,” wrote Dr. William 

                                                           
483 This case summary is drawn from various media reports including Priest, supra note 455. 
484 Office of the Chief Coroner (Ontario), Inquest Touching the Death of Ezz-El-Dine El-Roubi and Pedro Lopez: Jury 
Verdict and Recommendations (April 2005). The deceased victims’ families brought civil actions against the nursing 
home, the provincial long-term care industry association and Mr. Sandhu’s estate. The action against the industry 
association was discontinued. The families also brought a motion to add Mr. Sandhu’s family physician as a 
defendant; it was dismissed: Tantawy v Casa Verde; Lopez v Casa Verde, [2006] OJ No 210. 
485 Ontario Coroner LTC Review Committee, 2011 Annual Report, supra note 303 at 31-32. 

http://www.ontla.on.ca/library/repository/mon/10000/252225.pdf
http://www.ontla.on.ca/library/repository/mon/10000/252225.pdf
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Reichman, President and Chief Executive Officer of Baycrest, one of the world’s institutional 

leaders in geriatric care.486 Recall, for example, that Mr. Furman killed his roommate in a special 

care unit designed for residents with advanced dementia or major behavioural issues. 

 

The Manitoba inquest: comprehensive recommendations 

While most responses and investigations have overwhelmingly focused on prevention, one 

notable exception is the Manitoba inquest into the death of Frank Alexander, who was killed in 

March 2011 by fellow care home resident Joseph McLeod. Presided over by Judge Michel Chartier 

of the Manitoba Provincial Court, the inquest took place over 14 days in 2014. Fourteen witnesses 

were called. The report was issued in May 2015 and included recommendations related to 

behavioural units; home care; correctional facilities; personal care homes; and police services.487 

 Before outlining the Court’s recommendations, Judge Chartier observed, “Following a 

review and analysis of the evidence communicated to this Court in this inquest, it is evident that 

there is a clear under appreciation of the degrees of complexities when dealing with persons with 

dementia generally and Alzheimer’s disease specifically.”488 After assaulting his wife, “it was as if 

Mr. McLeod fell into a deep, dark hole as far as the healthcare system was concerned”.489 He 

refused home care and his file was closed. “Once Mr. McLeod was back in the system, no one 

really seemed to know what to do with him, nor did they obtain relevant and apparently available 

information regarding his circumstances. This is evidenced by his one month stay at the 

[correctional facility],”490 Judge Chartier wrote.  

 To be sure, the mandate of the inquest was to “determine the material circumstances 

relating to Frank Alexander’s death and to determine what, if anything can be done to prevent 

similar deaths from occurring in the future.”491 Nevertheless, Judge Chartier’s recommendations 

are wide-ranging and provide insight into the often-overlooked experiences of dementia patients 

who enter the criminal justice system. Judge Chartier made the following recommendations: 

                                                           
486 Reichman, supra note 463. 
487 Manitoba, Frank Alexander Inquest Report, supra note 52. 
488 Ibid at para 254. 
489 Ibid at para 266. 
490 Ibid at para 261. 
491 Ibid at para 5 [emphasis added]. 
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Behavioural units 

• There must be a substantial increase in the number of beds dedicated to people with 

violent or aggressive tendencies.  

• The local health authority and the Department of Health increase the number of 

behavioral units in order to ensure that the maximum wait for such a bed be no more 

than 60 days. 

• The local health authority and the Department of Health be directed to work with all 

personal care homes to create a unit within each PCH to address the needs associated 

with persons exhibiting violent and aggressive behaviour.  

 
Home care 

• There needs to be better communication amongst all stakeholders. 

• Once a request [for home care] has been declined, the home care office leave the file 

open to be revisited (by the home care coordinator) every three months in order to 

determine whether matters have worsened, thereby making home care a necessity.  

 
Correctional facility 

• The Department of Health develop a protocol with the Departments of Justice and 

Corrections to accommodate persons charged with criminal offences who are 

suffering from dementia:  

There must be a coordinated approach between these 
departments. That protocol ought to address where such an 
individual should be housed, how such a person should be assessed 
(both from a healthcare perspective and from a justice perspective) 
and what arrangements could be made to accommodate both the 
healthcare and justice systems.  
 
The protocol should require that any assessment undertaken for 
the healthcare system include a review of the records from the 
[correctional facility]. In the Court’s view, there must be a 
recognition that a person housed in the [correctional facility], 
accused of a violent crime, may well not be suitable for a regular 
placement in a [personal care home]. Any assessment undertaken 
for a PCH must take into consideration the full details of the 
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incident in question. The evidence in this inquest confirms that not 
all decision makers involved were aware of all of the salient facts 
of [Mr. McLeod’s] incarceration. As an adjunct to this 
recommendation, the [correctional facility] records must be 
provided and reviewed by a PCH when making its assessment of 
the suitability to be admitted to a PCH.492 
 

• There needs to be a better interplay between the legislation that governs privacy and 

the need of coordination to access vital information on a timely basis.  

• Assessment by the local health authority for a violent/aggressive person ought to be 

undertaken by a specialized panel (i.e., the Transition Advisory Panel, whose purpose 

is to facilitate the placement of individuals with challenging behaviours in the most 

appropriate long-term care setting). This panel would be the required assessor of 

persons coming in to the PCH system with known aggressive/violent tendencies. 

 
Personal care homes 

• Training for health care aides on interacting with residents must be mandatory. 

• PCHs be mandated to increase the scope of training for all staff who have interaction 

with residents so as to include mandatory training in dealing with violent/aggressive 

individuals. This training needs to be repeated regularly. 

o P.I.E.C.E.S training ought to be mandatory, uniform and ongoing. The acronym 

stands for Physical, Intellectual, Emotional, Capabilities, Environment, and 

Social. The program focuses on creative solutions for managing the responsive 

behaviours associated with dementia. 

• Education about the various stages of Alzheimer’s disease must be mandatory. [To be 

comprehensive, this training should also cover the various types of dementia.] 

• PCHs be required to develop a safety protocol to protect patients and staff from acts 

of aggression from violent patients. The protocol ought to include strategies that 

would include the following:  

i. a determination of when a patient should be placed in a 
secure unit; 

                                                           
492 Ibid at paras 267-68 [emphasis added]. 
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ii. when a patient should be prevented from wandering 
unrestricted throughout a facility; 

iii. a protocol to alert other staff when a person is refusing 
medications; 

iv. a protocol for requiring intervention by a physician or 
psychiatrist when a person is refusing medications; and 

v. a protocol to ensure that knowledge of violent/aggressive 
incidents is brought to the attention of all staff, including 
management, supervisors and floor staff.493 
 

• Officials consider implementing the following the steps: 

a) There must be a process to track aggressive incidents in order 
to permit a quick response by a facility; 

b) There must be a process that requires a PCH to notify the 
appropriate Access Centre when it cannot safely manage a 
resident’s care; 

c) There must be a requirement that nurses receive greater 
training regarding  psychotropic drug use and maintenance of 
appropriate therapeutic levels; 

d) There must be a process to notify physicians when a patient is 
not taking medications; 

e) There must be a secure unit that prevents aggressive patients 
from wandering; and 

f) There must be appropriate supervision of residents.494 
 

• A direction be given to the local health authority that the Transition Advisory Panel 

(TAP) be scheduled to meet twice monthly and that there be a requirement that a 

hearing by the TAP Panel be convened within a period of 35 days from the application 

date: “This would ensure that these applications are dealt with in an expedited fashion 

in recognition of the potential danger posed violent/aggressive individuals.”495  

• Develop a protocol for dealing with violent/aggressive individuals that would require: 

a) a PCH to apply for one-on-one funding when an appropriate level of 

violent/aggressive incidents have taken place and that other methods of 

behavioral intervention have failed; 

                                                           
493 Ibid at para 273. 
494 Ibid at para 274. 
495 Ibid at para 275. 
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b) the local health authority to intervene in a PCH when occurrence reports have 

been received regarding an individual that exceeded the accepted levels of 

violent/aggressive incidents; and 

c) a clear statement that all PCH staff have the right to contact local police to 

assist in cases of violent behaviour by a resident: “Any attempts by a PCH to 

limit or to prevent staff from contacting the police must be barred.”496 

• An automatic review of the suitability of a resident be undertaken by management 

each time that such an occurrence is reported: “This would assist  management in 

assessing the suitability of residents for the PCH.”497 

• Measures must be taken to ensure that staff have the ability to immediately report 

dangerous situations within the facility (e.g., give staff “code white” buttons that 

allow them to immediately report emergency situations). 

• Develop a protocol to assist the public in better understanding a PCH environment: 

“This protocol would address issues such as safety and the reality of the varying 

degrees of mental competence one would expect to encounter in a PCH.”498 

 
Police services 

• Consider incorporating an educational component into their respective training 

programs relating to dealing with persons afflicted by dementia.  

 
In response to Judge Chartier’s recommendations, the Winnipeg Regional Health Authority 

added 18 beds for dementia and brain injury patients with challenging or aggressive 

behaviours499 and the Manitoba Minister of Health created a Provincial Implementation Team to 

provide leadership on the development and implementation of specific action statements.500  

 In its recommendation implementation plan, the team identified completed actions as 

well as short-term, medium-term and long-term actions. The action statements were grouped 

                                                           
496 Ibid at para 277. 
497 Ibid at para 278. 
498 Ibid at para 280. 
499 CBC News, “Manitoba adds 18 beds for dementia, brain injury patients” CBC News (14 January 2016). 
500 A copy of the Provincial Implementation Team terms of reference is available in Appendix D: Manitoba 
Implementation Plan. 

https://www.cbc.ca/news/canada/manitoba/manitoba-adds-18-beds-for-dementia-brain-injury-patients-1.3403823
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into three main areas: (i) specialized environments and residents who exhibit aggressive or 

violent behaviour; (ii) the health care system and home care services; and (iii) the justice system, 

including the establishment of a sub-group of experts to develop a protocol that outlines 

supports for long-term care residents and home care clients with dementia who are charged with 

a criminal offence. In particular, according to the recommendation implementation plan, the 

protocol would address: 

• assessments for individuals and considerations for accommodating the health-
care and justice requirements. 

• assessment requirements for the full details of the events before incarceration 
as well as events that have occurred since incarceration. 

• the sharing of custodial records, health records and crime reports.501 
 

Provincial comparisons are imperfect, and solutions cannot simply be transplanted into another 

jurisdiction. However, it seems that the Manitoba inquest might have some insights that can be 

applied in British Columbia and other jurisdictions. While differences among provinces and 

territories exist, there are likely many compatible approaches that can be modified for a 

particular jurisdiction. In Saskatchewan, for example, when a care home is aware of a criminal 

charge (there have only been a limited number of cases), the next steps are based on risk 

assessment.502 Some possible next steps include: 

a) Enhanced observation – short term process to access additional care 
staff/security staff for client safety needs, observation, assessment, and 
development of a safe plan including  assisting to determine placement needs.  

b) Geriatric Services Resource Team – additional support for assessment and 
planning for care.  The resources may include RN/NP, Social Work, OT, 
Pharmacy, Behavioural Consultants, Geriatric Psychiatrist etc. 

c) In-Patient Assessment – short term admission to the Dementia Assessment 
Unit which is a secure unit with a high level of resource support (for 
continuation of the assessment, planning, interventions, and evaluation of 
effectiveness) after which time the resident is discharged to the most 
appropriate environment. 

                                                           
501 Government of Manitoba, Frank Alexander Inquest: Recommendation Implementation Plan (September 2015) 
at 5. A copy of the supplemental care protocol for Manitoba’s long-term care sector and the draft health and 
justice/corrections protocol is available in Appendix D: Manitoba Implementation Plan. In that section, there is also 
information on the action statements’  implementation status.  
502 Email from Government of Saskatchewan to Heather (Campbell) Pope, Director, Dementia Justice Society of 
Canada (14 February 2018). 

https://www.gov.mb.ca/health/documents/fai_report.pdf
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d) Specialized dementia care units –in Regina there is a 10-bed unit for males 
who have high risk behaviours that remain unstable, and require longer term 
placement.  Unit staff use therapeutic tools and the unit is resourced with a 
higher staffing complement that a regular LTC unit.  There is also a similar one 
for female residents, although the care needs are less intense.  

e) Ongoing enhanced observation – rare circumstances where the level of risk 
was sustained and additional care staff and security staff were required to be 
part of the daily support for a period of months until a decline in client 
health/behavioural status, where risk was alleviated.503  

 

Bringing together stakeholders from across Canada to develop a national framework on 

dementia and the criminal justice system could be an opportunity to share best practices and 

promising approaches. Within British Columbia, we recommend that the provincial government 

proactively establish a task force to respond to the Frank Alexander Inquest recommendations. 

 

Recommendations:  
 

 The Government of British Columbia establish a provincial task force to develop an 
implementation and monitoring plan for the Frank Alexander Inquest recommendations, 
modified as needed for provincial context. Specifically, to improve the housing security of 
criminal defendants with dementia: 
 

Special care units 

▪ Substantially increase the number of residential care beds dedicated to persons with 

dementia who exhibit violent or aggressive behaviour. 

▪ Increase the number of special care units to address the needs of persons with 

dementia who exhibit violent or aggressive behaviour. 

 

Home care 

▪ Enhance follow-up procedures for prospective home care clients with dementia who 

decline services either on their own or through an alternate decision-maker.  

 

Correctional facilities 

▪ Develop a health/justice protocol on housing accused persons with dementia. 

▪ Coordinate privacy laws with the need for timely access to vital information. 

 

Residential care 

                                                           
503 Ibid. 
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▪ Establish an expert panel or roster of specialized assessors whose purpose is to 

facilitate the expediated placement of criminal defendants with dementia with violent 

or aggressive behaviours in the most appropriate care home setting.  

▪ Develop a funding protocol for care homes housing a criminal defendant with 

dementia. 

 

Police services 

▪ Enhance training on dementia and criminal behaviour. 

 

Justice leaves of absence 

If a criminal defendant with dementia is a current assisted living or care home resident, an 

absence following an arrest or charge could jeopardize their housing. As it stands, British 

Columbia appears to have no clear law, policy or standard contractual terms governing these 

situations.504 The Community Care and Assisted Living Act505 and the Hospital Act506 as well as 

their regulations507 appear to be silent on absences. On the policy side, the provincial Ministry of 

Health’s Home and Community Care Policy Manual, which applies to subsidized residential care 

and assisted living services provided by health authorities and approved contractors, addresses 

temporary absences from subsidized beds due to various circumstances such as hospitalization. 

It does not specifically address absences due to involvement with the criminal justice system.508  

 Regarding temporary absences from residential care, the manual states: 

Temporary Absences  
A client may be temporarily absent from a residential care facility: 

• due to hospitalization or admission to specialized services; or 

• if a reasonable period of absence is in the best clinical or personal interests of 
the client. 
 

The cumulative client absences due to hospitalization or admission to specialized 
services are not limited during a calendar year.  

 
The cumulative client absences for personal reasons are limited to 30 days in a 
calendar year unless the health authority approves otherwise. 

                                                           
504 But see supra note 207 (general eviction and discharge policies might apply). 
505 Supra note 65 
506 Supra note 66. 
507 Residential Care Regulation, supra note 67; Patients’ Bill of Rights Regulation, BC Reg 37/2010. 
508 Supra note 68. 
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The client is required to continue to pay their client rate during a temporary 
absence from the residential care facility unless arrangements have been made 
for another person to temporarily use the client’s facility bed. In this case, the 
temporary client is responsible for paying the client rate.509 
 

Similarly, regarding temporary absences from assisted living, the manual states: 

Temporary Absences  
A client may be temporarily absent from publicly subsidized assisted living 
services:  

• due to hospitalization or admission to specialized services; or  

• if a reasonable period of absence is in the best clinical or personal interests of 
the client.  

 
The cumulative client absences due to hospitalization or admission to specialized 
services are not limited during a calendar year.  
 
The cumulative client absences for personal reasons are limited to 30 days in a 
calendar year unless the health authority approves otherwise.  
 
Health authorities may require a client absent for more than 30 days for personal 
reasons to pay the full unsubsidized cost, unless the health authority has approved 
an extended absence.510 
 

Vancouver Coastal Health’s policy on subsidized assisted living for temporary absences is more 

flexible. It states that “[a]bsences of 72 hours (consecutive) or less are not counted toward the 

30 day total. Absences longer than 72 hours will not have the first 72 hours deducted from the 

total.”511 The policy also states that assisted living operators “will identify, in writing, clients who 

are getting lose to their maximum absence and or who wish to obtain approval to be absent for 

more than 30 days to the VCH [Assisted Living] Case Manager. The information should contain 

both the reason for the request and the timeframe, as well as any other collateral information 

(such as cumulative absences year to [date].”512 

                                                           
509 B.C. Ministry of Health, Policy Manual (Chapter 6: Residential Care), supra note 290. 
510 B.C. Ministry of Health, Home and Community Care Policy Manual, supra note 68, Chapter 5 (Housing and 
Health Services), “Section B (Assisted Living Services)” (15 October 2012) at 1. 
511 Vancouver Coastal Health, “VCH Subsidized Assisted Living Standard for Temporary Client Absence” (February 
2016) (on file with Dementia Justice). 
512 Ibid. 

https://www2.gov.bc.ca/assets/gov/health-safety/home-community-care/accountability/hcc-policy-manual/5_hcc_policy_manual_chapter_5.pdf
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 For both residential care and assisted living, there is a policy protecting residents who are 

hospitalized or admitted to specialized services. These cumulative absences are not limited to a 

maximum number of days during a calendar year. It is arguable that the hospitalization exception 

could protect aggressive residents who are taken by police to hospital for medical or psychiatric 

care or both. However, if the person is instead or later taken to jail, and the longer they are held 

in custody, the hospital exception might not apply. Their bed could be given to someone else.  

 Likewise, the “specialized services” exception is unlikely to protect residents who are held 

in custody. While neither the legislation nor the manual define “specialized services,” there is a 

passing reference in the manual’s residential care section that suggests the term has a narrow 

meaning that is limited to the health and personal care sectors and does not include involvement 

with the criminal justice system: the manual lists residential care benefits including “any other 

specialized service (such as specialized dementia or palliative care) that the service provider has 

been contracted to provide.”513 A stay in jail would likely be outside this exception’s scope.  

 The “best clinical or personal interests” exception might be applicable to justice-involved 

residents, but this interpretation is unlikely. It is uncertain at best. Officials may come to different 

conclusions, which can result in different outcomes for residents in similar situations. One 

resident in police custody might lose their bed, while another keeps it. For the exception to apply, 

it would have to be determined that the justice absence was: 

1) for a reasonable period of time; and  

2) in the resident’s: 

a. best clinical interests, or 

b. personal interests. 

For someone stuck in the often-slow-moving justice system, these criteria might leave too much 

discretion to health authority officials—who are often managing lengthy waitlists. There is a risk 

that officials might exercise their discretion unfavourably for residents who are absent for justice 

reasons. From a health and long-term care system perspective, a “reasonable period” might be 

relatively short. Beds are not kept empty for long. A narrow reading of “reasonable period” might 

also be a convenient way to deal with a known aggressor who is unwanted in the facility. Through 

                                                           
513 B.C. Ministry of Health, Policy Manual (Chapter 6: Residential Care), supra note 290 [emphasis added]. 
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a justice system lens, a “reasonable period” might be much longer. If someone with dementia is 

charged and ordered to undergo a fitness to stand trial assessment, they might be in a forensic 

hospital for at least 30 consecutive days or more. There appears to be some lack of awareness 

about the uncertain nature of how long a resident with dementia might be away for fitness to 

strand-trial related reasons. In response to our request for information about the (non)existence 

of justice leaves of absence policies, Alberta Health stated, “As the during of absence would likely 

be known, when the reason is incarceration, the length of absence helps to guide the decision as 

to whether or not a client’s space would be held for their return.”514 However, periods of absence 

for fitness to stand trial assessments are less predictable. They could be 30 days, 60 days or more, 

depending on the accused’s capacity—which might fluctuate, improve or get worse. 

 It is possible that in such situations, hospitalization-based exceptions could apply, but that 

interpretation is vulnerable to unfavourable discretion. It is also inapplicable to non-forensic 

defendants; for example, an accused with dementia who is in a prison cell or released on bail.  

 It is also unclear whether a justice absence would qualify, for the purposes of the 

temporary absence policy, as being in the resident’s best clinical or personal interests. A liberal 

reading of the exception could support such an interpretation, but it is weak and vague. Officials 

may come to different conclusions. Even more, the cumulative absences for personal reasons are 

limited to 30 days in a calendar year unless the health authority approves otherwise. A resident 

who has been charged and is undergoing a fitness assessment in a forensic hospital can easily be 

absent for 30 consecutive days, let alone cumulative. Officials have discretion to approve an 

extended leave, but again, there are strong factors pushing against a favourable interpretation 

for the resident. There are waitlists. Known aggressors might be unwelcome.  

 The issue of temporary justice leaves of absence is also missing from standard admission 

agreements for subsidized beds,515 at least in the Island Health region where our review of 58 

                                                           
514 Email from Alberta Health to Heather (Campbell) Pope 27 February 2018. Alberta Health also stated that “[t]he 
nature of the offense may also inform whether this return can be managed well both for the person and those in 
the continuing care facility.” 
515 Records returned from the access to information request were limited to subsidized beds: see Island Health 
Letter, supra note 206. The contracts governing private beds were not reviewed. Industry representatives from the 
private long-term care sector said they were not aware of any such policies on housing criminal defendants with 
dementia at either the provincial, health authority or individual care home level. It is possible that some private 
care home operators or others in the industry have internal policies that we did not find during our research. 
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assisted living and residential care contracts did not find any specific language. Most agreements 

include clauses on absences due to hospitalization and transfers to more appropriate 

accommodations including for situations in which a resident’s care needs place others at risk (but 

not specifically due to involvement with the criminal justice system), and there were also some 

other clauses meaningfully related to the issue. Examples include: 

 
 Brentwood House 

The resident understands that although Brentwood House may be the resident’s 
home for the remainder of the resident’s life, there are some circumstances that 
would necessitate a move to alternate accommodation. These circumstances 
include: a permanent change in the resident’s ability to mobilize independently; 
behaviours that would negatively impact the quality of life of the resident or 
others; need for complex medical care, environmental issues or services not 
provided by Brentwood House. 
 

 Chartwell Malaspina Care Residence 

Where, in the opinion of the Residence or the Resident’s attending physician (in 

consultation with the Residence’s medical director and the health authority), the 

Resident can no longer be appropriately cared for in the Residence or becomes a 

hazard to the health and safety of him/herself, other residents and/or staff, the 

Residence will notify the Resident and/or Responsible party. The Residence may 

take steps to arrange a transfer or discharge of the Resident to a more appropriate 

setting in accordance with applicable legislation. 
 

 Cokely Manor 

You agree to notify the Manor in advance of an extended absence. 

 

 Evergreen Seniors Home 

When a Resident requires hospitalization, their room will be reserved for the 

Resident for a period of 30 days, unless directed otherwise by the Resident and/or 

the Representative, at the Resident’s expense. During that time, Evergreen will 

consult with the family physician and the Hospital Discharge Planner to determine 

date of discharge, and, at the request of the Resident, the Unit may be reserved 

for the Resident for a longer period. 

 

 Grafton Lodge Housing Society 

Every effort will be made towards resolution; however Grafton Lodge must ensure 

a healthy and safe environment for all residents. If a third occurrence happens a 

meeting will be held with the resident, family / contact person, Case Manager (if 
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appropriate) and Grafton Lodge management and the resident will be given notice 

that he must relocate as soon as possible. Grafton Lodge will work with the 

resident, family / contact person, and Case Manager and the Exit Plan will be put 

into place. 

 

 Hillside Terrance Assisted Living 

If the Resident ceases to live in the Unit, regardless of payment of Occupancy Fee, 

for a period of not less than 45 days the Unit may be considered abandoned, and 

this Agreement ended. 

 

 New Horizons Community of Care 

Unless this Agreement has been terminated, it shall remain in full force and effect 

during temporary absences of the Resident from the Home, including temporary 

periods of hospitalization, if any. 

 

 Qualicum Manor 

Qualicum Manor may terminate this agreement at anytime by giving 30 days’ 

written notice addressed to the Resident. Qualicum Manor shall specify the 

reason for termination in the notice. Qualicum Manor shall have the right to 

terminate this agreement without notice or on short notice in circumstances 

where the resident is engaging in behavior that is in the opinion of Qualicum 

Manor or its staff, a threat to the mental or physical health or safety of the 

Resident or other residents at Qualicum Manor. 

 

 Ross Place Retirement Residence 

Personal absences for more than 30 days must be approved in advance by the 

Resident’s Health Authority Case Manager. Residents may be required to pay the 

full unsubsidized cost for any unapproved period. The 30 day period does not 

apply to hospitalizations during the year. 

 

 Sidney Care Home 

I understand that the Sidney Care may not be able to re-admit me to the facility 

when I am ready to discharge from hospital. The closure of my bed cannot take 

place until authorized by the Long Term Care Facility Coordinator. I will, therefore, 

be responsible for all costs until the bed in cancelled. 

 

 The Cedars 

In the event a resident is absent from The Cedars for an extended length of time, 

there is no reduction in the fees. As a courtesy, meal rebates are given after 14 
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full days of absence, for whatever reason, in the form of one meal ticket per day, 

beginning on the 15th day of absence, up to a maximum of 10 tickets. 

 

Some other clauses of note include: 

 La Rosa Gardens 
Residents are responsible for their social behavior within the bounds of their capacities. 
Residents are responsible to enter into Negotiated Agreements in specific situations 
where their actions place them at a significant and predictable degree of risk. 
 

 The Cridge Village Seniors’ Centre 
Alleged criminal activity will be reported to the Victoria police regardless of the 
perpetrator. 
 

In the absence of any consistent or promising approaches to temporary justice leaves of absence 

in British Columbia, we also reviewed comparable long-term care manuals from other Canadian 

jurisdictions to determine whether there were any existing policies that could be built upon (see 

Appendix E: Justice Leaves of Absence). We found no policies directly on point.  

 Saskatchewan’s guidelines for special care homes address temporary absences, but like 

British Columbia’s manual, the policy is restricted to hospital and health care centre admissions: 

A significant change in a resident’s health condition or an incident may necessitate 
a transfer to hospital or health centre. In such cases, it is the expectation that the 
resident will continue to maintain their room in the special-care home until such 
time it is deemed that the resident will be unable to return to the special-care 
home. During a resident’s absence from the special-care home, the room shall not 
be utilized for the accommodation of another resident without consulting the 
resident/responsible person.516 
 

Ontario has comprehensive absence provisions, but they do not specifically address absences 

caused by criminal justice reasons. Nevertheless, the protections are among the strongest 

because they are not just policy—they are law. Sections 138 to 143 of the long-term care 

regulations outline the types and lengths of absences that are permitted for residents, as well as 

the requirements that a care home must follow when a resident is away.517 The regulations 

define the four types of absences as follows: 

                                                           
516 Government of Saskatchewan, Program Guidelines for Special Care Homes (April 2013; Revised May 2016) at 2. 
517 General, O Reg 79/10 [Ontario LTC Regulation]. 

http://publications.gov.sk.ca/documents/13/98649-Program%20Guidelines%202016.pdf
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• Medical absences. An absence of a resident from a long-term care home for the purpose 

of receiving medical care other than psychiatric care or for the purpose of undergoing 

medical assessment other than psychiatric assessment. 

• Psychiatric absences. An absence of a resident from a long-term care home for the 

purpose of receiving psychiatric care or undergoing psychiatric assessment. 

• Casual absences. An absence of a resident from a long-term care home for a period not 

exceeding 48 hours for a purpose other than receiving medical or psychiatric care or 

undergoing medical or psychiatric assessment. 

• Vacation absences. An absence of a resident from a long-term care home for a period 

exceeding 48 hours for a purpose other than receiving medical or psychiatric care or 

undergoing medical or psychiatric assessment.518 

 
The maximum length of absence is as follows: 

 

 
Type of absence 

Type of care 

Long-stay & interim bed 
short-stay 

Convalescent care & respite 
care short-stay  

Medical absence 
 

30 days 14 days 

Psychiatric absence 
 

60 days 14 days 

Casual absence 
 

48 hours in a week 48 hours in a week 

Vacation absence 
 

21 days per calendar year N/A 

 

The guide further explains the scope of medical and psychiatric absences: “Medical and 

psychiatric absences are for the purpose of assessment or care. There is no requirement that the 

resident be admitted to a hospital or other setting when receiving this care.”519 Viewed through 

a liberal lens, these absence protections could potentially protect a resident who was ordered to 

undergo a fitness to stand trial or other psychiatric assessment in a facility other than their long-

                                                           
518 Ibid, s 1. 
519 Government of Ontario, “A Guide to the Long-Term Care Homes Act, 2007 and Regulation 79/10” (n.d.) 
[Ontario, “LTC Act Guide”]. 

http://www.ontla.on.ca/library/repository/mon/27004/304648.pdf
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term care home (i.e., in a forensic hospital). But from a justice perspective, the 60-day limit for a 

psychiatric absence may be too short for dementia patients stuck in the justice system. They may 

need to be reassessed for another 30 days. Nevertheless, this interpretation is unlikely because 

the guide states that before residents leave for a medical or psychiatric absence, an attending 

doctor or registered nurse must authorize the absence in writing, except in emergencies. A justice 

leave might initially be viewed as an emergency, especially in the immediate aftermath of an 

arrest, but that is a generous reading that loses strength as days pass. More basically, the 

authorization requirement is at odds with the justice situation. Police not doctors decide when 

someone is arrested and taken to jail. A doctor’s authorization is not required. 

If long-stay residents on medical or psychiatric absence exceed the maximum limit (30- 

and 60-days respectively), the regulation states that the home shall discharge them.520 However, 

the home shall not discharge such residents if they are unable to return because of an emergency 

in the home or an outbreak of disease, or if the home has been notified that the resident intends 

to return but is unable to do so because of an emergency or natural disaster in the community 

that prevents their immediate return.521 In these scenarios, the home can extend the length of 

the person’s medical or psychiatric absence beyond the maximum period.522 Normal time or 

delays within the justice system are not specifically mentioned as grounds justifying an extension. 

Ontario’s long-term care regulation on temporary absences is a good example of a 

consistent provincial-level approach to temporary absences, although it is wanting in regard to 

absences due to involvement with the criminal justice system. It is also a good example of 

strengthening the rights and housing security of long-term care residents through the use of law 

not just policy. Laws differ in the way they are enforced and how they deal with non-compliance. 

However, since the legislative reform process can take considerable time, policy changes 

can be an effective interim solution. As such, as a short-term measure, British Columbia ought to 

develop a policy on temporary justice leaves of absence from assisted living and residential care. 

In consultation with the private sector, the government and health authorities could create a 

transparent and consistent framework for situations in which a resident is away from the building 

                                                           
520 Ontario LTC Regulation, supra note 517, ss 146(4)(a)-(b). 
521 Ibid, s 146(5). 
522 Ontario, “LTC Act Guide”, supra note 519 at 2-115. 
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for an extended period due to justice system involvement. This could not only foster greater 

housing stability among justice-involved residents, but comprehensive versions could also help 

de-mystify the criminal justice process. Companion materials could set out a flowchart to provide 

dementia patients and their families, as well as care providers, with information on the various 

pathways that might be followed during a criminal justice process in British Columbia.523 This 

could be similar to the information in British Columbia’s provincial policy framework  on designed 

agencies and police working together in cases of elder abuse and neglect.524 The policy could also 

address other considerations such as responsibility for monthly payments during extended 

absences (e.g., for accommodation, food and other hired services). These conditions could also 

be incorporated into standard admissions contracts that govern assisted living and residential 

care. In the long-term and based on any lessons learned from unintended policy ramifications, 

the provincial policy could be made into law. 

 

Recommendations:  
 

 The Government of British Columbia revise the Temporary Absences policy in Chapters 5.B.2 
(Assisted Living) and 6 (Residential Care) of the Home and Community Care Policy Manual to 
account for leaves of absence due to involvement with the criminal justice system (justice 
leaves of absence).  
 

 The Legislative Assembly of British Columbia incorporate a leaves of absence provision into 
the Community Care and Assisted Living Act and the Hospital Act or their regulations, 
including for absences due to involvement with the criminal justice system (justice leaves of 
absence). 
 

 The Government of British Columbia, in consultation with the private sector, incorporate a 
justice leaves of absence clause into standard assisted living and residential care admission 
contracts for subsidized units. 
 
 

 

 

                                                           
523 See e.g. Statistics Canada, Overview of the Adult Criminal Justice System (April 2018). 
524 British Columbia, Working Document, “Designated Agencies and Police Working Together: A Provincial Policy 
Framework” (15 June 2006) (on file with Dementia Justice). 

https://www150.statcan.gc.ca/n1/pub/85-005-x/2018001/article/54967-eng.htm
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Special Topic: Mandatory Minimums 
 
 

“Mr. Brooks’ age and circumstances are such that even  
a 10-year period of parole ineligibility effectively means that  

he is unlikely to ever be released from prison.”525 
 

R v Brooks, 2017 ONSC 439. 

 

On the night of March 13, 2013, 72-year-old Peter Brooks left his long-term care bedroom, 

entered the second-floor room of another resident and swung his cane at her head. The 91-year-

old, who was laying in bed praying, raised her hands to protect herself. She was left with fractured 

fingers, bruises and facial lacerations. Mr. Brooks then made his way to the Scarborough, Ontario 

care home’s third floor and used his cane to deliver at least seven blows to the head of a sleeping 

and partially paralyzed 72-year-old resident. The woman died in the room from her injuries. Mr. 

Brooks then continued to the sixth floor and tried to enter the room of another woman, but after 

struggling with a personal support worker and a caretaker, he was eventually subdued. During 

the altercation, Mr. Brooks refused to release his grip on his cane; he also dropped a knife that 

he had been carrying. He was charged with attempted murder and first-degree murder.526  

                                                           
525 Brooks, supra note 122 at para 25. 
526 This case was a jury trial. Therefore the case summary is drawn from several sources including ibid (sentencing); 
Alyshah Hasham, “Senior on trial for murder suffers from dementia, delusions, court hears” The Toronto Star (20 
November 2016) [Hasham, “Senior on trial”]; Alyshah Hasham, “Senior with dementia guilty in death of nursing 
home resident” The Toronto Star (1 December 2016) [Hasham, “Senior guilty”]; Diana Mehta, “Senior charged with 
murder found to be a risk before attack at home, trial hears” The Canadian Press (13 October 2016) [Mehta, 
“Senior”]. 

https://www.thestar.com/news/crime/2016/11/20/senior-on-trial-for-murder-suffers-from-dementia-delusions-court-hears.html
https://www.thestar.com/news/crime/2016/12/01/senior-with-dementia-guilty-in-death-of-nursing-home-resident.html
https://www.thestar.com/news/crime/2016/12/01/senior-with-dementia-guilty-in-death-of-nursing-home-resident.html
http://toronto.ctvnews.ca/senior-charged-with-murder-found-to-be-a-risk-before-attack-at-home-trial-hears-1.3113743
http://toronto.ctvnews.ca/senior-charged-with-murder-found-to-be-a-risk-before-attack-at-home-trial-hears-1.3113743
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Mr. Brooks had dementia. At his 2016 murder trial, forensic psychiatrists for the Crown 

and defence agreed that at the time of the killing Mr. Brooks had a type of dementia that affected 

the frontal lobe of his brain. It was the kind that results in disinhibition, poor impulse control and 

executive function deficits. However, the doctors disagreed on the severity of the disease at the 

material time. The Crown’s psychiatrist suggested that it was mild; the defence’s psychiatrist 

opined that it was moderate. He also thought Mr. Brooks had likely been living with dementia 

since 2010, three years before the violent attacks on the other residents. 

Three years before the killing, Mr. Brooks had been found in his apartment; he was 

depressed and drinking heavily. Months earlier his wife had died. He was admitted to hospital 

and then transferred to long-term care. Prior to this placement, he had no known history of 

criminal activity or violence, although interviews with family members suggest that he had some 

“unsavoury” personality traits, including being “vindictive” and “spiteful.”527 

Mr. Brooks did not get along with some of the other long-term care residents. He was 

aggressive toward them three times in early 2012, about one year before the homicide. A doctor 

suspected that he could have dementia, although on a previous mini-mental state examination 

he had scored within the normal range of cognitive function. Given the concern about Mr. Brooks’ 

mental state combined with his aggressive behaviour, he was referred to a geriatric psychiatrist. 

Mr. Brooks was a challenge to interview. During the geriatric assessment, he told the 

psychiatrist that he had served jailtime for armed robberies in Jamaica and Canada.528 He then 

laughed about it and asked the psychiatrist whether he believed him. It was difficult for the 

psychiatrist to tell whether Mr. Brooks had been lying; he described Mr. Brooks as sarcastic and 

somewhat irritable.529 He concluded that Mr. Brooks had probable mild alcoholic-dementia and 

a potential long-standing personality disorder. He also had diabetes, arthritis and mobility issues.  

The geriatric psychiatrist was concerned about Mr. Brooks’ judgment. He appeared to be 

disinhibited. He also seemed to blame the other residents for annoying him and then respond 

                                                           
527 Hasham, “Senior on trial”, ibid.  
528 Mr. Brooks came to Canada from Jamaica decades ago. 
529 However, the psychiatrist also observed that Mr. Brooks “did not display any of the characteristics usually 
associated with dementia [Alzheimer’s disease?] such as memory loss and that Brooks was not taking any 
medication related to dementia”: Alyshah Hasham, “Senior accused of murder was ‘risk’ to frail, elderly patients, 
psychiatrist testifies” The Toronto Star (13 October 2016). 

https://www.thestar.com/news/crime/2016/10/13/senior-accused-of-murder-was-risk-to-frail-elderly-patients-psychiatrist-testifies.html
https://www.thestar.com/news/crime/2016/10/13/senior-accused-of-murder-was-risk-to-frail-elderly-patients-psychiatrist-testifies.html
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aggressively.530 The psychiatrist felt Mr. Brooks was able to appreciate the difference between 

right and wrong, and that he could understand the nature and quality of his actions. The 

psychiatrist suggested that the police consider charging Mr. Brooks if he committed another 

assault. This was done with a view to helping him understand the seriousness of his behaviour. 

The psychiatrist also prescribed Mr. Brooks an anti-anxiety medication that is often used in 

geriatric psychiatry to calm patients down and to reduce their aggression. Nevertheless, the 

doctor felt that Mr. Brooks did not appear to be an imminent risk to others, although he was 

concerned the man “might present a chronic risk to prey on residents within a facility” and that 

he “would be a better candidate for placement elsewhere, such as in a psychiatric group home 

where there might not be other frail elderly people he could prey on.”531 Despite this observation, 

Mr. Brooks was not moved to another facility.  

One year later Mr. Brooks punched a woman in the face. He was moved to another floor. 

The next day the care home’s executive director spoke to him about moving from the long-term 

care wing of the residence to the assisted living side. At the time, Mr. Brooks had not been 

assessed by an occupational therapist to see if he could cope in a more independent living 

environment. In response to the executive director, Mr. Brooks expressed concern about his 

ability to care for himself and whether he could afford its higher cost of living.  

The next day Mr. Brooks killed Jocelyn Dickson. At his 2016 murder trial, Mr. Brooks said 

he spoke to staff and smelled incense burning. He testified that the substance left him “drugged 

up.”532 Mr. Brooks said he then went to bed and had a dream in which a spirit told him to “beat 

the crap” out of the women: “I am an obedient old man. I did use my walking stick and I beat 

them up.”533 He also testified that he never intended to harm anyone: “I use my stick and beat 

                                                           
530 At Mr. Brooks’ murder trial, he admitted to striking the victims and blamed them for the difficulties he was 
having at the care home. He accused them of bullying him: “The management, those people, put those two lady to 
aggravate me, ‘get out of here, get out of here’ they say, because they don’t want me anymore” (cited in Diana 
Mehta, “Toronto senior on trial for murder says spirit told him in a dream to beat up two women” The Canadian 
Press (18 October 2016)) [Mehta, “Toronto”]. The defence’s forensic psychiatrist testified that for about two years 
before the killing Mr. Brooks had been suffering from a strong paranoid delusion that the other residents were 
conspiring with management to harass him and remove him from the home: “His behaviour is so consumed by the 
delusional beliefs nothing else seems to matter” (cited in Hasham, “Senior on trial”, supra note 526). 
531 Cited Mehta, “Senior”, supra note 526. 
532 Mehta, “Toronto”, supra note 530. A nurse testified that there was no incense burning on the night of the 
attacks. 
533 Ibid. 

https://toronto.ctvnews.ca/toronto-senior-on-trial-for-murder-says-spirit-told-him-in-a-dream-to-beat-up-two-women-1.3120203
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them up and satisfy my pride.”534 “Not intentionally did I want to hurt somebody. I never hurt a 

fly in my life,” he testified.535  

The jury also heard that on the day she died Ms. Dickson had told staff that she feared 

Mr. Brooks would kill her: “She ended up dead, killed by Peter Brooks, because he disliked her 

and wanted her dead,” the Crown said.536 The prosecutor further argued that Mr. Brooks was not 

delusional at the material time and that he knew his actions were both legally and morally wrong. 

The prosecutor submitted that Mr. Brooks’ belief about the women conspiring with management 

was not delusional but based in reality because they had reported him to management and staff 

multiple times after a number of hostile and violent altercations: “He knows what he did, and he 

wants you to think he doesn’t know,” the Crown said.537 “Don’t be fooled by him.”538 

In a critical incident report dated about two months after the slaying, investigators from 

the Ontario Ministry of Health and Long-Term Care found that “through a pattern of inaction or 

inappropriate and insufficient action” the care home had failed to comply with its duty to protect 

residents from physical and emotional abuse.539 The investigators found that the home did not 

develop any strategies to manage the conflict between Mr. Brooks and the third woman he went 

to attack; this failure was despite police being called to the home on two occasions after the 

woman alleged he struck her. Investigators also found that the home did not develop any 

strategies to protect the other residents, even after Mr. Brooks continued to show aggressive 

behaviour and both police and staff had expressed concern. The home also failed to conduct any 

follow-up after Mr. Brooks saw the geriatric psychiatrist who suggested that he was “a better 

candidate” for a psychiatric group home given the potential “chronic risk” he posed to the frail 

elderly residents.540 The investigators also found that while Mr. Brooks had been refusing to take 

the anti-anxiety medication the psychiatrist prescribed him to help him calm down, staff did not 

                                                           
534 Ibid. 
535 Ibid. 
536 Cited in Alyshah Hasham, “Senior charged with murder ‘not criminally responsible,’ lawyer argues” The Toronto 
Star (29 November 2016).  
537 Cited in ibid. 
538 Cited in ibid. 
539 The report is dated May 22, 2013. 
540 The Canadian Press, “Senior charged with murder was a risk before attack at home, trial hears” City News (13 
October 2016). 

https://www.thestar.com/news/gta/2016/11/29/closing-arguments-expected-today-at-trial-of-toronto-senior-charged-with-murder.html&num=1&client=firefox-b-ab&hl=en&gl=ca&strip=1&vwsrc=0
https://toronto.citynews.ca/2016/10/13/senior-charged-murder-risk-attack-home-trial-hears/
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consider alterative interventions to manage his aggression. They also did not review or update 

his care plan to identify his triggers. This report was not shown to the jury. 

After deliberating for 10 hours, the jury found Mr. Brooks guilty of second-degree murder, 

an offence that carries an automatic life sentence with no parole eligibility for 10 to 25 years.541  

He was acquitted of attempted murder. The jury made no recommendation on parole eligibility; 

however, the Crown and defence jointly suggested the mandatory minimum: 10 years in prison. 

The lawyers acknowledged several aggravating factors, including the brutal nature of the killing, 

the vulnerability of the victims and the number of victims. It was also clear that Mr. Brooks had 

planned the offence: he attacked the women at night when they were likely to be asleep. It was 

also around the time of a shift change, and he avoided staff or told those he encountered that 

he was out for a walk. Nevertheless, in their joint sentencing submission, both counsel pointed 

to Mr. Brooks’ worsening dementia as a basis for imposing the 10-year minimum. 

In January 2017, Forestell J sentenced Mr. Brooks to the mandatory minimum: life in 

prison with no eligibility for parole until he serves 10 years. The judge observed that the 

psychiatrists for both sides agreed that Mr. Brooks’ mental impairment at the time of the trial 

(three years after the crime) was moderate and that it would get worse over time. The judge also 

noted that while the doctors did not opine about the likely future manifestations of his dementia, 

it was “clear” that the disorder contributed to making him dangerous to others: “He was 

dangerous to others in 2013 and I conclude that he remains a danger to vulnerable individuals 

today.”542 In the end Forestell J observed that given Mr. Brooks’ age (76-years-old) and 

circumstances (e.g., having no family or community support), the length of parole ineligibility 

“effectively means that he is unlikely to ever be released from prison.”543 

 

                                                           
541 In a private action Ms. Dickson’s family sued the care home, its staff and Mr. Brooks for $2 million. In the 
statement of claim, the family alleged that the home and its staff “were responsible for the health, safety and 
welfare of the residents” and that Ms. Dickson’s death would not have occurred but for the defendants’ 
negligence. The attempted murder victim’s family also filed a lawsuit. It was reportedly settled in November 2015. 
The home reportedly paid $250,000 to the family: Hasham, “Senior guilty”, supra note 526. 
542 Brooks, supra note 122 at para 7. 
543 Ibid at paras 9 & 25. 
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The dementia defence 

In 2013, the Alzheimer Society of Ontario asked survey respondents to name one thing that 

should “never happen” when police interact with someone with dementia.544 Sixty-one percent 

(61%) identified some variation on restraint, arrest, criminal charges or imprisonment as 

outcomes that should never happen when police have contact with persons with dementia. One 

key concern was that dementia patients were entering the legal system instead of receiving 

necessary medical care: “Many responsive behaviours occur as a result of physical discomfort; 

this could be a sign of delirium, infection, pain, or other medical issues. However, it was reported 

that hospital contacts were reluctant to encourage people with dementia being taken to hospital 

due to concerns about alternate level of care”.545 These concerns parallel those regarding the 

inappropriate criminalization of persons with mental disorders generally: 

One Key Informant noted an increasing shift toward law enforcement as first 
responders in mental health crises, and expressed that this trend has been of 
concern to police. It is seen as a failure of the safety net when a situation ought to 
have been resolved within the healthcare system or social services sector is being 
addressed by the police. The situation has been allowed to escalate from a medical 
or mental health issue to a public safety issue requiring police involvement. The 
Informant argued that the aim of policy should be to reduce law enforcement 
involvement in mental health situations, of which they consider dementia to be 
one….546 
 

It makes reasonable sense for the public to never want a person with dementia to be arrested, 

charged or jailed. Not only is the position humane and compassionate, it is also sensible given 

that the disease is degenerative, and the person’s condition will likely get worse. But the view 

borders on misplaced sentimentality. Sometimes it may not be appropriate to divert a person 

with dementia away from the criminal justice system. Indeed, in its 2013 survey summary, the 

Alzheimer Society of Ontario identifies the following question for future research: “At what point 

in their cognitive decline is a person with dementia no longer responsible for their actions?”547  

                                                           
544 Alstrom, supra note 47. The survey was of all local Alzheimer Societies in the Ontario federation. It closed on 31 
January 2013 with 53 respondents from 24 of the 38 local societies. The majority of respondents were First Link, 
Public Education or Family Support Coordinators. Their service areas included both urban and rural. 
545 Ibid at 4. 
546 Ibid. 
547 Ibid at 15. This question was identified in the context of domestic violence and responsive behaviours by 
persons with dementia. 
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While this issue is beyond the scope of our project, we would like to offer a brief comment 

for discussion purposes. In short, as the question suggests, it is not the dementia diagnosis itself 

that would exempt someone from criminal responsibility. Something more is required. For 

instance, to be found not criminally responsible on account of mental disorder (NCRMD), s 16 of 

the Criminal Code requires that at the time of the impugned act or omission the person was 

“suffering from a mental disorder that rendered the person incapable of appreciating the nature 

and quality of the act or omission or of knowing that it was wrong.”548 Thus, all things considered, 

this exemption would not apply to an accused with dementia who is capable of appreciating the 

nature and quality of their actions or who knows that it was wrong. At risk of oversimplifying 

matters, someone in the earlier stages of the disease might retain this capacity. Mr. Brooks, for 

example, was identified by the prosecution’s witness as being in the mild impairment stage at 

the time of the violent attacks (the defence’s witness opined that he was likely in the moderate 

stage). He was held responsible for second-degree murder. 

For our housing vulnerability purposes, the problem per se is not that dementia patients 

are prosecuted and sometimes convicted. As with all mental disorders, a diagnosis does not 

automatically exempt or reduce one’s criminal responsibility. There is also flexibility in sentencing 

in which collateral consequences can be considered. Notably in R v Suter the Supreme Court of 

Canada recently noted that examining collateral consequences allows a judge “to craft a 

proportionate sentence in a given case by taking into account all the relevant circumstances 

related to the offence and the offender.”549 The Court continued, “There is no rigid formula for 

taking collateral consequences into account. They may flow from the length of sentence, or from 

the conviction itself.”550 It may also flow from the commission of the offence.551 For Aboriginal 

offenders, their historical or social context can diminish their moral culpability.552 It is also 

possible that an offender’s dementia may reduce their moral blameworthiness for sentencing 

                                                           
548 Supra note 6, s 16. 
549 2018 SCC 34 at para 46 [emphasis added].  
550 Ibid at para 47. 
551 Ibid. 
552 R v Ipeelee, 2012 SCC 13 at 73; Gerry Ferguson, “A Review of the Principles and Purposes of Sentencing in 
Sections 718-718.21 of the Criminal Code” (np) (Ottawa: Department of Justice Canada, 2016). This factor might 
extend to other groups.  

https://www.justice.gc.ca/eng/rp-pr/jr/rppss-eodpa/RSD_2016-eng.pdf
https://www.justice.gc.ca/eng/rp-pr/jr/rppss-eodpa/RSD_2016-eng.pdf
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purposes.553 Therefore, the key concern in our report is not whether dementia patients should 

avoid criminal responsibility or penalties, but the fundamental collateral civil concern about 

housing. In this section, we consider the issue in the context of dementia patients who are being 

prosecuted for our most serious criminal offence, murder. In identifying barriers to accessing 

appropriate accommodation, mandatory minimums appear to be one significant impediment. 

 

Discretionary sentencing 

In recent years, the issue of mandatory minimum penalties for criminal offences has attracted 

much attention. Most recently, in May 2018, Senator Kim Pate introduced Bill S-251, An Act to 

amend the Criminal Code (independence of the judiciary) and to make related amendments.554 If 

passed, it would allow judges to depart from the mandatory minimum penalties set out in the 

Criminal Code: “Through legislated mandatory minimum penalties, we, as legislators, have 

passed untold numbers of sentences without ever knowing the names or faces of the people 

whom we have condemned to three, five or ten years, or even life in prison, without knowing the 

harshness or injustices of what we have meted out,” Senator Pate told the upper house during 

the bill’s second reading.555 Some of these names and faces are of persons with dementia. 

Persons like Mr. Brooks who at age 76 and suffering from dementia was sentenced to the 

mandatory minimum of 10 years in jail before he is eligible for parole.  

 Mandatory minimums can have a disproportionate impact on offenders with dementia. 

As a degenerative disease, it is likely to get worse over time. Someone might go into prison with 

mild dementia, but as the mandatory years drag on, the disease is likely to progress. Symptoms 

can also be exacerbated in correctional environments.556 While all mandatory minimums have 

the potential to disproportionately affect offenders with dementia, the fixed penalties attached 

                                                           
553 See e.g. R v Hasad, 2013 ABQB 192 at 3 (Mr. Hasad’s moral blameworthiness is impacted by his dementia which 
affects his executive functioning and emotional control in emotionally charged situations. Given the medical 
evidence, I conclude that Mr. Hasad’s lack of remorse and failure to acknowledge he, without reason, attacked Mr. 
Byrne does not have the usual moral blameworthiness associated with a crime as serious as aggravated assault”). 
554 1st Sess, 42nd Parl, 2018 (second reading and referral to committee 27 November 2018) [Bill S-251]. 
555 Debates of the Senate, 42nd Parl, 1st Sess, No 150:212 (31 May 2018) at 1910 (Hon Kim Pate). 
556 For discussion on dementia in prison, see generally Karen McCrudden & Natasha, Prison Inreach: Dementia 
support provision, UK Prisons & Probation Ombudsman, Learning from PPO Investigations: Older Prisoners 
(Sindano (Alzheimer’s Society UK, June 2017) at 25-26. 

http://www.londonscn.nhs.uk/wp-content/uploads/2017/03/dem-prisons-1503171.pdf
http://www.londonscn.nhs.uk/wp-content/uploads/2017/03/dem-prisons-1503171.pdf
https://s3-eu-west-2.amazonaws.com/ppo-dev-storage-4dvljl6iqfyh/uploads/2017/06/6-3460_PPO_Older-Prisoners_WEB.pdf
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to murder convictions carry very long prison sentences. The parole ineligibility period for second-

degree murder is 10 to 25 years.557 For first-degree murder, it is 25 years.558  

 To correct this inflexibility, discretionary sentencing is often proposed as a solution. In Bill 

S-251, the proposed amendments to ss 718(1) and (2) read as follows: 

Degrees of punishment 
718.3 (1) If an enactment prescribes different degrees or kinds of punishment in 
respect of an offence, the punishment to be imposed is, despite the limitations 
prescribed in the enactment, in the discretion of the court that convicts a person 
who commits the offence. 
 
Discretion respecting punishment 
(2) If an enactment prescribes a punishment in respect of an offence, the 
punishment to be imposed is, despite the limitations prescribed in the enactment, 
including a punishment declared to be a minimum punishment, in the discretion 
of the court that convicts a person who commits the offence.559 
 

The current wording of these subsections is: 

Degrees of punishment 
718.3 (1) Where an enactment prescribes different degrees or kinds of 
punishment in respect of an offence, the punishment to be imposed is, subject to 
the limitations prescribed in the enactment, in the discretion of the court that 
convicts a person who commits the offence. 
 
Discretion respecting punishment 
(2) Where an enactment prescribes a punishment in respect of an offence, the 
punishment to be imposed is, subject to the limitations prescribed in the 
enactment, in the discretion of the court that convicts a person who commits the 
offence, but no punishment is a minimum punishment unless it is declared to be 
a minimum punishment. 

 
Regarding murder convictions, Bill S-251’s amendments would require a judge to take into 

consideration a jury recommendation when setting the period of parole ineligibility not only for 

second-degree murder, as it stands now,560 but also for first-degree murder. The bill proposes: 

Recommendation by jury 

                                                           
557 Criminal Code, supra note 6, s 745(b). 
558 Ibid, s 745(a). 
559 Bill S-251, supra note 554, cl 1 [emphasis original]. 
560 There is already an exception for first-degree murderers who were under age 16 at the time of the offence: 
Criminal Code, supra note 6, s 745.3. 



 

145 
 

745.2 Subject to section 745.3, if a jury finds an accused guilty of first degree 
murder or second degree murder, the judge presiding at the trial shall, before 
discharging the jury, put to them the following question: 
 
You have found the accused guilty of first degree murder (or second degree 
murder) and the law requires that I now pronounce a sentence of imprisonment 
for life against the accused. Do you wish to make any recommendation with 
respect to the number of years that the accused must serve before the accused is 
eligible for release on parole? You are not required to make any recommendation 
but if you do, your recommendation will be considered by me when I am 
determining whether I should substitute for the twenty-five year period (or for the 
ten year period), which the law would otherwise require the accused to serve 
before the accused is eligible to be considered for release on parole, another 
period of time.561 

 

Discarding mandatory minimums is controversial. It is also beyond the scope of this project. 

While we do not intend to weigh into the debate, it is our view that the proposed reforms, at 

least for the near future, are more likely to gather public and thus political support as they relate 

to less serious offences.562 For violent crimes like murder, we anticipate that there might be 

considerable resistance from many corners of society. Thus, while we acknowledge the spirit and 

potential merit of the proposed reforms, as well as the discussions and improvements they might 

spark, we also note that the legislative reform process is slow and persons with dementia are at 

risk of languishing now. While mandatory minimums affect dementia patients across the crime 

continuum, those convicted of murder face very long jail terms. Therefore, in this report, we 

explore an alternative disposition for first- and second-degree murder charges that could 

immediately untie a judge’s hands: the defence of diminished responsibility.563   

                                                           
561 Bill S-251, supra note 554, cl 5 [emphasis original].  
562 But see Barry Mitchell & Julian V Roberts, Exploring the Mandatory Life Sentence for Murder (Portland: Hart 
Publishing, 2012) at 2 (surveys to date have used inappropriate methodology which misrepresents the true state of 
public opinion). 
563 Diminished responsibility is not the only alternative to fixed sentences for mentally disordered offenders. In 
Sweden, for example, if the person was in a state of severe psychiatric disorder at the time of the offence, the 
court can order forensic psychiatric care instead of prison: see Ekström, Kristiansson & Björkstén, supra note 228. 
But see note 255 (foreign law comparisons can be difficult and even misleading). In Canada, it might be possible to 
argue that the mandatory minimum sentence amounts to cruel and unusual punishment under s 12 of the Charter, 
supra note 187 . Offenders might also be able to invoke their liberty interests under s 7 of the Charter and argue 
that they had become unfit at the sentencing stage: see e.g. R v Jaser, 2015 ONSC 4729 (ordering a psychiatric 
assessment under s 21 of Ontario’s Mental Health Act, RSO 1990, c M.7).  



 

146 
 

Diminished responsibility 

In jurisdictions where it exists, diminished responsibility is a partial defence to murder that 

reduces the offence to manslaughter.564 It was developed in Scottish common law more than 150 

years ago,565 and imported into the law of England & Wales by s 2 of the Homicide Act 1957.566 

The statutory defence was modernized in 2009567 and instead of referring to an accused’s 

impaired mental responsibility, it now refers to a person’s “substantially impaired ability” to 

understand the nature of his conduct, form a rational judgment, or exercise self-control: 

Section 2. Persons suffering from diminished responsibility. 
(1) A person (“D”) who kills or is a party to the killing of another is not to be 
convicted of murder if D was suffering from an abnormality of mental functioning 
which— 

(a) arose from a recognised medical condition, 
(b) substantially impaired D's ability to do one or more of the things 
mentioned in subsection (1A), and 
(c) provides an explanation for D's acts and omissions in doing or being a 
party to the killing. 

 
(1A) Those things are— 

(a) to understand the nature of D's conduct; 
(b) to form a rational judgment; 
(c) to exercise self-control. 
 

(1B) For the purposes of subsection (1)(c), an abnormality of mental functioning 
provides an explanation for D's conduct if it causes, or is a significant contributory 
factor in causing, D to carry out that conduct.] 
 
(2) On a charge of murder, it shall be for the defence to prove that the person 
charged is by virtue of this section not liable to be convicted of murder. 
 

                                                           
564 Law Reform Commission of Victoria (Australia), Working Paper No 7, “Diminished Responsibility as a Defence to 
Murder” (Melbourne: Law Reform Commission of Victoria, 1981) at 7 [Victorian Law Reform Commission, 
“Diminished”]. There is debate about whether the defence should extend to lesser crimes, but the dominant view 
is that it should only apply to murder because of the harsh fixed sentence attached to that offence: see e.g. Great 
Britain, Home Office, Department of Health and Social Security, Report of the Committee on Mentally Abnormal 
Offenders, Cmnd 6244 (October 1975) at 244 (Chair: RA Butler) [Butler Report]. Compare Stephen J Morse, 
“Undiminished Confusion in Diminished Capacity” (Spring 1984) 75:1 J Crim L & Criminology 1 at 22. 
565 See e.g. H.M. Advocate v Dingwall, (1987) 5 Irv 466. 
566 Homicide Act 1957 (c 11), s 2, as amended by Coroners and Justice Act 2009 (c 25), s 52. 
567 One of the principal grievances with the original wording of the English statutory defence in s 2 was its clumsy 
reference to impaired mental responsibility: Edward Griew, “Reducing murder to manslaughter: whose job?” 
(1986) 12 J Med Ethics 18 at 19. The amendments came into effect 4 October 2010. 
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(3) A person who but for this section would be liable, whether as principal or as 
accessory, to be convicted of murder shall be liable instead to be convicted of 
manslaughter. 
 
(4) The fact that one party to a killing is by virtue of this section not liable to be 
convicted of murder shall not affect the question whether the killing amounted to 
murder in the case of any other party to it.568 
 

Diminished responsibility has also been available as a statutory defence in Northern Ireland;569 

the Australian jurisdictions of New South Wales,570 Queensland,571 the Australian Capital 

Territory572 and the Northern Territory;573 as well as several other Commonwealth countries such 

as Singapore,574 the Bahamas575 and Barbados.576 It has also been recognized in Hong Kong577 

and Ireland.578 The defence has also received significant attention from law reform agencies and 

                                                           
568 Homicide Act 1957, supra note 566, s 2. 
569 Criminal Justice Act (Northern Ireland) 1966 (c 20), s 5, as amended by Coroners and Justice Act 2009 (c 25), s 53. 
Our list of countries was drawn from several sources, most notably Kitaj Woodward, “In Defence of Diminished 
Responsibility: Considering Diminished Responsibility in the New Zealand Context” (2009) 15 Auckland UL Rev 16. 
570 Crimes Amendment (Diminished Responsibility) Act 1997 (No 106), amending Crimes Act 1900 (No 40), s 23A.  
571 Criminal Code and Other Acts Amendment Act 1961, 10 Eliz 2 No 11, amending Criminal Code Act 1899, s 304A. 
572 Crimes (Amendment) Ordinance (No 2) 1990, amending Crimes Act 1900, s 14. 
573 Criminal Reform Amendment Act (No 2) 2006, s 17, amending Criminal Code Act, s 159. 
574 Penal Code (1961), s 300 (Exception 7). 
575 Penal Code, s 305. 
576 Offences Against the Person Act, s 4. 
577 Homicide Ordinance (Cap 339), s 3. 
578 Criminal Law (Insanity) Act 2006, s 6. 
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parliamentary commissions in multiple foreign jurisdictions.579 It has also been considered by a 

number of legal academics and practitioners in many countries including New Zealand.580  

                                                           
579 See e.g. Standing Committee of Attorneys-General (Australia), Model Criminal Code Officers Committee, 
Discussion Paper, “Model Criminal Code: Chapter 5 – Fatal offences against the person” (1998) at 123 (Diminished 
responsibility [DR] as a concept is “fundamentally confused” and “inherently vague”); New South Wales Criminal 
Law Committee, Report of the NSW Criminal Law Committee on Proposed Amendments to the Criminal Law and 
Procedure (1973) (Noted problems with mandatory life sentence for murder and the inflexibility of the M’Naghten 
approach, and supported introduction of DR); New South Wales Law Reform Commission, Partial Defences to 
Murder: Diminished Responsibility (Report 82) (1997) (DR recognizes that factors may significantly affect a person’s 
mental state and can evince a lesser degree of culpability. Decreased culpability is represented in a manslaughter 
conviction and since murder carries the stigma of full criminal liability, the murder/manslaughter distinction 
remains relevant [ [see also New South Wales, Parliamentary Debates, Legislative Council, 25 June 1997, 11 065 (J 
W Shaw, Attorney General) (“the centrepiece of the legislation is the emphasis on the moral assessment to be 
made by the jury … the jury as the appropriate body to assess guilty or innocence when the defence is raised”)]; 
Judicial Commission of New South Wales, Research Monograph 28, “Partial Defences to Murder in NSW 1990-
2004” (2006) (Since the 1997 reforms which created a stricter test to exclude trivial impairments, offenders who 
claimed the defence generally displayed “severe mental health conditions”); New South Wales Law Reform 
Commission, Consultation Paper 6, “People with cognitive and mental health impairments in the criminal justice 
system: Criminal responsibility and consequences” (2010) (Whether s 23A should be abolished or retained); New 
South Wales Law Reform Commission, Report 138, “People with cognitive and mental health impairments in the 
criminal justice system: Criminal responsibility and consequences” (May 2013) at 83 & 101 (The partial defence of 
substantial impairment in homicide cases is an appropriate response to diminished criminal liability and should be 
retained, although terminology needs to be updated to align with contemporary understandings of mental health. 
The definition should exclude personality disorders [psychopathy is another concern]); Victorian Law Reform 
Commission, “Diminished”, supra note 564; Victorian Law Reform Commission, Final Report, “Defences to 
Homicide” (2004) (Against introduction of DR into statute. Degrees of mental responsibility are better assessed at 
sentencing by a judge who must give reasons which can be scrutinized. Concerned that it may operate to excuse 
male violence against women [so-called mercy killings are another concern]); Law Reform Commission of Western 
Australia, Final Report, “Review of the Law of Homicide” (2007) (DR risks “inappropriate sentencing outcomes” and 
the “premature release of violent offenders” [see Veen v The Queen (No 1) (1979) 143 CLR 458 and Veen v The 
Queen (No 2) (1988) 164 CLR 456]); England and Wales, Report of the Committee on Insanity and Crime (1924) 
(Chair: Rt Hon Lord Justice Atkin); Royal Commission on Capital Punishment 1949-1953 (1953) (Considered 
introduction of DR. There is no sharp dividing line between sanity and insanity or responsibility and 
irresponsibility); Butler Report, supra note 564 (The only justification for retaining DR is the mandatory life 
sentence); Law Commission, Final Report, “Partial Defences to Murder” (2004) (Retain DR but only for as long as 
the law of murder remains as is and conviction carries a mandatory sentence of life imprisonment); Law 
Commission of New Zealand, Parliamentary Paper 41, “Battered Defendants: Victims of Domestic Violence Who 
Offend” (2000) (DR reinforces misleading stereotypes of women by representing the actions of “battered women” 
as the result of a psychological disturbance rather than a defensive reaction to violence); Scotland, New Directions: 
Report on the Review of the Mental Health (Scotland) Act 1984 (January 2001) (Chair: Rt Hon Bruce Millan) (Millan 
Committee heard about the difficulties in practice arising from the tests for insanity and DR, and recommended 
that the Scottish Law Commission review these topics); Scottish Law Commission, Discussion Paper No 122, 
“Discussion Paper on Insanity and Diminished Responsibility” (January 2003) at 9 (DR should be retained for 
murder). 
580 See e.g. Peter Arenella, “The Diminished Capacity and Diminished Responsibility Defenses: Two Children of a 
Doomed Marriage” (October 1977) 77:6 Columbia LR 827; John H M Crichton, Rajan Darjee & Derek Chriswick, 
“Diminished responsibility in Scotland: new case law” (September 2004) 15:3 J Forensic Psychiatry & Psychology 
552; Susanne Dell, Murder into Manslaughter: The Diminished Responsibility Defence in Practice (New York: Oxford 
University Press, 1984); E Griew, “The Future of Diminished Responsibility” (1988) Crim L Rev 75; Jeremy Horder, 
“Between Provocation and Diminished Responsibility” (1999) 10 KCLJ 143; Louise Kennefick, “Diminished 

http://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-138.pdf
http://www.lawreform.justice.nsw.gov.au/Documents/Publications/Reports/Report-138.pdf
http://www.lawreform.vic.gov.au/sites/default/files/VLRC_Defences_to_Homicide_Final_Report.pdf
http://www.lawreform.vic.gov.au/sites/default/files/VLRC_Defences_to_Homicide_Final_Report.pdf
https://www.scotlawcom.gov.uk/files/1812/7892/7070/dp122_insanity.pdf
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The origins of the diminished responsibility defence date back to the 19th century in 

Scotland, where juries were returning guilty verdicts in death penalty cases with a 

recommendation for mercy or mitigation of sentence to reflect the accused’s extenuating 

circumstances.581 The concept of a diminished responsibility defence grew from this jury practice. 

Notably, through several decisions, mostly by Lord Deas, a doctrine developed that recognized 

various mental weaknesses that could reduce murder to manslaughter (culpable homicide in 

Scottish law).582 This doctrine came to be known as the defence of diminished responsibility. 

In general terms, the diminished responsibility defence is available to accused persons 

whose state of mind at the time of the alleged offence falls short of “insanity” (NCRMD in 

contemporary language) but is sufficient to reduce the moral blameworthiness of their killing.583 

Thus, unlike an “insanity” (or NCRMD) verdict, which completely absolves a person from criminal 

responsibility, a successful diminished responsibility defence merely reduces it.584  

Under Canadian criminal law, manslaughter does not carry a mandatory minimum period 

of imprisonment (unless a firearm was used in the commission of the offence).585 The sentence 

is imprisonment for life with the normal eligibility for parole.586 Sentences range from probation 

to very long prison terms. Therefore, by lessening the offence from murder to manslaughter, the 

diminished responsibility defence would allow for greater discretionary sentencing options in 

situations where the trier of fact senses that it would be unjust to hold a mentally disordered 

                                                           
responsibility in Ireland: historical reflections on the doctrine and present-day analysis of the law” (2011) 62 N Ir 
Legal Q; R G Meakin, “Diminished Responsibility: Some Arguments for a General Defence” (1988) 52 J Crim L 406; 
Barry Mitchell, “Putting diminished responsibility into practice: a forensic psychiatric perspective” (December 
1997) 8:3 J Forensic Psychiatry 620; Kok Lee Peng, Molly Cheang & Chee Kuan Tsee, Diminished Responsibility 
(With Special Reference to Singapore) (Kent Ridge: Singapore University Press, 1990); Alan Reed & Michael 
Bohlander, eds. Loss of Control and Diminished Responsibility: Domestic, Comparative and International 
Perspectives (Burlington, VT: Ashgate Publishing Company, 2011); Woodward, supra note 569; Fran Wright, “Does 
New Zealand Need a Diminished Responsibility Defence?” (1998) 2 YB NZ Juris 109; Michael Zeegers, “Diminished 
Responsibility: A Logical, Workable and Essential Concept” (1981) 4 Intl J L & Psychiatry 433. 
581 Scottish Law Commission, ibid at 33. 
582 Ibid.    
583 Victorian Law Reform Commission, “Diminished”, supra note 564 at 7. 
584 See ibid.        
585 Criminal Code, supra note 6, s 236. When a firearm is used, the minimum period is four years. 
586 Ibid, ss 236 & 745(d). 
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defendant who would otherwise be guilty of murder to the same high standard as other killers.587 

In contrast to a murder conviction, it allows for the humane desire to temper justice with mercy. 

 
Foreign case law examples:  
 

 R v AB, [2015] NSWCCA 57.  
 

The defendant (D), who was aged 64 at the time of the offence, was found guilty of 
manslaughter via substantial impairment. He had dementia, which was probably caused 
by long-term alcohol misuse, cerebro vascular disease, and possibly Alzheimer’s disease. 
He also suffered from depression, low self-esteem and adjustment disorder. The judge 
found that due to his increasing dementia and physical problems he could not live 
independently. The judge ruled that D’s “progressive dementia, together with the express 
finding that he would not commit another act of violence, that protection of the 
community, and rehabilitation, have little (if any) relevance; and there is little to be gained 
by making an offender suffering from progressive dementia accountable for his actions.” 
A seven years limiting term (the maximum amount of time he could be held in custody) 
was set. The Crown appealed. It was dismissed. 

 
 R v Beaver, 2015 EWCA Crim 653.  

 
The defendant (D), who was aged 81 at the time of sentencing, pleaded guilty to 
manslaughter via diminished responsibility. He had been caring for his ailing wife at home, 
and one day, he stabbed her to death. At the time of the offence, he had depression and 
was in the early stages of vascular dementia. He also had a urinary tract infection, which 
can impair mental functioning. He was sentenced to three years in jail. The judge 
concluded that an even more lenient sentence was unsuitable because D’s mental 
responsibility at the time of the killing was not so grossly impaired to justify such an 
outcome. D appealed. The Court of Appeal upheld the appeal. It did not find the judge’s 
sentence to be wrong in principle or to be manifestly excessive, but it was a matter of 
mercy. The Court pointed to D’s age and declining health, which had worsened while in 
prison. The custodial sentence was quashed and substituted for a suspended sentence of 
24 months imprisonment, with the requirement that he live with his daughter-in-law for 

                                                           
587 Travis HD Lewin, “Psychiatric Evidence in Criminal Cases for Purposes Other than the Defense of Insanity” 
(1975) 26 Syracuse L Rev 1051 at 1063. Even if mandatory minimums for murder were abolished, the diminished 
responsibility defence remains relevant because of the lesser degree of stigma and culpability associated with 
manslaughter as opposed to murder: New South Wales Criminal Law Committee, supra note 579. See also House 
of Commons, Standing Committee on Justice and the Solicitor General House of Commons (Sub-Committee on the 
Recodification of the General Part of the Criminal Code), Minutes of Proceedings and Evidence (18 November 1992) 
at 5A:195-5A:223 (Gerry Ferguson) (“[Diminished responsibility] recognizes partial responsibility not only by 
reducing the sentence but also but reducing the offence. The latter point is significant since the name attributed to 
an offence inherently indicates the seriousness and/or culpability of the person convicted – e.g., murder vs. 
manslaughter….”) [Evidence, Ferguson]. Contra Butler Report, supra note 564. 
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one year and receive mental health care for two years from the Old Age Mental Health 
Team. 

 
 R v Albert James Paddock, [2009] NSWSC 369.  

 

The defendant (D), who was aged 78 at the time of the offence and 80 at sentencing, 
pleaded guilty to manslaughter via substantial impairment due to dementia and 
delusions. He suffocated his wife to death. “While there is no doubt that the condition of 
[D] was a significant factor in the commission of this offence, there is, notwithstanding 
the evidence of [the doctor], no reasonable doubt that [D] could differentiate right from 
wrong and was responsible for his actions,” the sentencing judge wrote. D was sentenced 
to seven and a half years imprisonment, with a non-parole period of 4 years and 3 months.  
 

 R v Zeilaa, [2009] NSWSC 532.  
 

The 73-year-old defendant (D) pleaded guilty to manslaughter via substantial impairment 
due to dementia. He stabbed his wife 19 times after she said she was leaving him. The 
sentencing judge stated that because of D’s “mental condition and its impact upon his life 
expectancy and the hope of some worthwhile life after his release,” the sentence would 
be significantly reduced. D was sentenced to a non-parole period of 2 years and 6 months 
in prison and a balance of term of 2 years and 4 months. “This is a very peculiar sentence 
imposed in circumstances of a very unusual case,” the judge said. 
 

As it stands, the status of the diminished responsibility defence in Canadian criminal law is clear: 

it does not exist. On the one hand, Parliament has declined to make it a statutory defence in the 

Criminal Code.588 On the other hand, it has not been recognized at common law: “the Supreme 

Court of Canada has made it clear that no such defence exists in Canadian law.”589  

                                                           
588 See Evidence, Ferguson, ibid: 

If this Parliamentary Committee believes, as I do, that diminished responsibility should be 
included in the Criminal Code, then the appropriate model in my opinion, is set out in the 
Department of Justice’s 1984 Report. This model supplement insanity test is as follows: 

(1) Everyone is partially excused from criminal responsibility for his/her 
conduct if, as a result of mental disorder, that person lacked substantial 
capacity to appreciate the nature, consequences or wrongfulness of such 
conduct or to conform to the requirements of law. 
(2) Everyone partially excused under subsection (1) of this section shall be 
convicted of the offence in a diminished degree [or in the second degree] and 
shall be subject to the same range of punishments as is applicable in respect of 
persons who are convicted of an attempt to commit the offence [emphasis 
original]. 

589 R v Farr, [2012] NJ No 201 (PC) at para 26, referring to R v Chartrand, [1977] 1 SCR 314 at 318 (the Criminal Code 
“does not recognize the diminished responsibility theory” and the Court’s “duty clearly is to apply the law as it reads” 
at 318). See also R v Abbey, [1982] 2 SCR 24 at 39; R v McClenaghan, 2008 ABCA 7 at para 198; R v Hood, 2016 NSPC 
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Diminished responsibility is controversial. The principle has received some support,590 but 

more often it encounters resistance.591 In addition to concerns about its potential misuse (e.g., 

by male perpetrators of domestic violence against women or in so-called “mercy killings” of 

vulnerable persons), some opponents in this country also consider it superfluous. This position 

rests on the view that our criminal law already has the concept of diminished capacity to 

recognize a mentally disordered accused’s reduced culpability. However, this argument seems to 

reflect the “unfortunate and misleading tendency in Canada” to confuse the diminished 

responsibility defence with the Canadian doctrine of diminished capacity. 

Both concepts address the situation of a mentally disordered accused who does not meet 

the NCRMD criteria in s 16 of the Criminal Code; that is, the concepts are potentially applicable 

when the accused had the capacity to appreciate the nature and quality of their actions and to 

know that it was wrong. In this context, diminished capacity is concerned with whether the 

mentally disordered accused had the necessary mens rea to be convicted of murder.592 The 

Supreme Court of Canada has made it clear that evidence of mental disorder that falls short of 

the NCRMD threshold may be used to raise a reasonable doubt as to whether the accused had 

the specific intent required for murder or whether the murder was planned and deliberate.593  

In this sense, diminished capacity can be described as an internal approach to criminal 

responsibility. It works internally to negate the mental element of the offence.594 This is distinct 

                                                           
19 at para 115. It is also worth noting that s 8(2) of the Criminal Code, supra note 6 preserves the criminal law of 
England that was in force in a province immediately before April 1, 1955, and s 8(3) preserves common law defences, 
except as they are altered by or are inconsistent with the Criminal Code or other federal legislation. However, 
diminished responsibility was not introduced in England until 1957, and in any event, it was imported as a statutory—
not common law—defence. 
590 See generally Mansfield Mela & Glen Luther, “Fetal alcohol spectrum disorder: Can diminished responsibility 
diminish criminal behaviour?” (2013) 36 Intl J L & Psychiatry 46. See also Cheryl S Agelomatis, “Canadian Insanity 
Defence Reform: Capturing a New Spirit of McNaughtan” (MA Thesis, Simon Fraser University, Department of 
Criminology, 1983). 
591 See generally Mark Gannage, “The Defence of Diminished Responsibility in Canadian Criminal Law” (June 1981) 
19:2 Osgoode Hall LJ 301. 
592 Dale E Ives, “Appendix B - Partial Defences to Murder in Canadian Criminal Law: Provocation, Excessive Force in 
Self-Defence and Diminished Responsibility” in Law Commission, Partial Defences to Murder: Overseas Studies, 
Consultation Paper No 173 (Appendices) (2003), 73 at 96, fn 128. 
593 R v Swain, [1991] 1 SCR 933. Premeditation is not necessarily inconsistent with diminished responsibility: see 
e.g. DDP v Cecil Tomkims [2012] IECCA 82 at para 34 [Tomkims]. 
594 Diminished capacity also seems to depart from the orthodox understanding of mens rea, which is concerned 
with an accused’s actual state of mind at the time of the alleged offence not their capacity to entertain the 
necessary mental element. There appear to be two competing lines of cases in Canada that reveal the tension over 

https://d.docs.live.net/23eaa199ce85cee7/Dementia%20Justice/Grant%20Applications/Law%20Foundation%20BC/Housing%20Vulnerability/Report/FINAL%20REPORT/summit.sfu.ca/system/files/iritems1/6187/b16168252.pdf
https://d.docs.live.net/23eaa199ce85cee7/Dementia%20Justice/Grant%20Applications/Law%20Foundation%20BC/Housing%20Vulnerability/Report/FINAL%20REPORT/summit.sfu.ca/system/files/iritems1/6187/b16168252.pdf
http://www.bailii.org/ie/cases/IECCA/2012/C82.html
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from the diminished responsibility defence, which can be characterized as an external approach 

to criminal responsibility. Unlike diminished capacity, the diminished responsibility defence 

functions in cases where the accused’s mens rea for murder has been established.595  

For these defendants, their mental disorder at the time of the alleged offence was not 

severe enough to render them incapable of appreciating the nature and quality of their act or of 

knowing that it was wrong, thus falling short of the NCRMD threshold. And yet, despite their 

disorder, they also possessed the requisite mens rea for murder. While foreign law comparisons 

are imperfect, American research suggests that patients with early FTD might present a particular 

difficulty to the question of criminal responsibility: “These case histories and the literature 

indicate that those with right temporal FTD retain the capacity to tell right from wrong but have 

the slow and insidious loss of the capacity for moral rationality. Patients with early FTD present 

                                                           
whether capacity to intend (and not just actual intent) forms part of the mens rea analysis: see e.g. R v Wright, 
[1979] 5 WWR 481 (SC Appellate Division) at paras 41 & 43: 

[L]ack of intent cannot be based on a lack of mental capacity to form the requisite intent…. 
… This is not to say that evidence which is relevant to the issue of insanity may not be relevant to other 
issues which arise in the trial. Evidence that is adduced on the issue of insanity may be relevant on the 
issue of intent, not for the purpose of showing that the accused did not have the capacity to form the 
intent but for the limited purpose of showing he did not in fact form the requisite intent. 

See also R v Browning (1976), 34 CCC (2d) 200 (CA) at paras 3-4; R v Hilton (1977), 34 CCC (2d) 206 at para 5; R v 
McClenaghan, 2008 ABCA 7 at paras 153 & 158; R v Flanagan, 2015 ONSC 6840 at para 65 (“Mental illness as it 
relates to the essential elements of an offence or defences to it … is concerned not with capacity, but the actual 
state of mind of the accused”); R v Reeves, 2017 BCCA 97 at paras 17 & 20: 

[T]here are two flaws in the judge’s decision regarding the limited use instruction. The first is that 
the judge conflated capacity to form an intent with the fact of intent. Capacity usually requires 
expert opinion. But the defence did not advance the position that the appellant was not 
criminally responsible. The defence position was that the Crown did not prove intent beyond a 
reasonable doubt because of the appellant’s state of mind. That is a conclusion of fact, within the 
exclusive province of the jury, not opinion. This error manifested in the jury charge in the 
instruction that a reasonable doubt on intent could not arise from the appellant’s delusion. 
… The question before the jury on this trial was not could the appellant form the intent; it was, 
did the appellant form the intent? And for that, the jury should have been allowed to consider 
the appellant’s “troubling beliefs” in association with his statement that he snapped [emphasis 
original]. 

On the other hand, see R v David, (2002), 61 OR (3d) 1 at paras 51-52 (in some cases it “may not be desirable to 
segregate the issues of capacity and intent” and it may be difficult if not impossible to isolate the issue of capacity 
for intent from the question of whether a particular accused actually formed the requisite intent). Intoxication 
raises special considerations: see generally R v Robinson, [1996] 1 SCR 683. 
595 See Gerald H Gordon, Criminal Responsibility in Scots Law (PhD Thesis, University of Glasgow, Faculty of Law, 
1959) at 384-85. See also Tomkims, supra note 593 at paras 33-34 (“There was evidence before the jury which led 
them to be satisfied beyond reasonable doubt that the accused did have the requisite mens rea to commit the 
offence of murder…. It remains, then, to deal with the two defences of provocation and diminished responsibility. 
These both relate to the state of mind of the accused”). 
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a challenge to the criminal justice system to consider alterations in moral cognition before 

ascribing criminal responsibility.”596  

In Canada, when compared to the status quo, it seems that the diminished responsibility 

defence has the potential to strike a more appropriate balance between protecting public safety 

and providing fair and humane outcomes for dementia patients who fall in the grey zone of 

responsibility, lurking in the borderland between what has traditionally been called sanity and 

insanity.597 The defence could possibly be imported through common law in accordance with the 

principles of fundamental justice in s 7 of the Charter.598 It could also be codified in statutory law. 

 

Recommendations:  
 

 Courts in British Columbia and Canada consider importing the diminished responsibility 
defence into common law in accordance with the principles of fundamental justice in section 
7 of the Canadian Charter of Rights and Freedoms.  
 

 The Parliament of Canada consider codifying the diminished responsibility defence into the 
Criminal Code. 

 
 

                                                           
596 Mendez, supra note 41. 
597 The reference to “grey zone” is inspired by Mela & Luther, supra note 590. 
598 Charter, supra note 187. 
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Conclusion 
 
Many aspects of Canada’s criminal justice system work reasonably well, but there are several 

areas for improvement.599 One emergent yet under-addressed issue of concern is the 

intersection between dementia and the criminal justice system. Moving forward, there is a strong 

foundation of existing prevention and corrections initiatives that consider the experiences of 

persons with dementia in the criminal justice system, as well as an emerging foundation that 

focuses on criminal defendants who enter the justice system due to responsive behaviours.  

Entering the criminal justice system can have many collateral civil consequences for 

British Columbians with dementia. This report explored a fundamental concern: the housing 

vulnerability of criminal defendants who have dementia at the time of the alleged offence. Our 

30 recommendations aim to contribute to the existing efforts already underway on improving 

the plight of these vulnerable members of society. It is our hope that improvements in British 

Columbia could become examples for other jurisdictions. 

There are many related areas for further study. One example is alcohol-related 

dementia.600 This issue may be particularly relevant to an accused’s fitness to stand trial as some 

alcohol-related dementias or symptoms may be reversible if drinking is reduced or stopped.601 

Swedish research suggests that alcohol-abuse is prevalent among forensic dementia patients.602 

It will be important to examine how alcohol issues are addressed in resident care plans.603  

                                                           
599 For a recent discussion on how Canada’s criminal justice system is performing, see Benjamin Perrin & Richard 
Audas, Report Card on the Criminal Justice System #2 (Ottawa: Macdonald-Laurier Institute, March 2018). 
600 There is some existing work related to the matter: see e.g. Northwest Territories, “Program Review”, supra note 
387 at 22 (“LTC residents with a history of alcohol abuse or addiction becoming intoxicated in the community and 
in the home on a regular basis, and displaying aggressive behaviors with staff and other residents). 
601 See e.g. R v Amey, 2009 NSPC 29. 
602 Ekström, supra note 228. 
603 This guideline could be incorporated into long-term care policy manuals: see e.g Government of the Northwest 
Territories, supra note 388 (“Long-term care residents with a history of alcohol abuse or addiction becoming 
intoxicated in the community and in the home on a regular basis, and displaying aggressive behaviors with staff 
and other residents”). A related example is Nova Scotia Health and Wellness Department, supra note 401 at 15 
(“When residents are exhibiting responsive behaviours, the interdisciplinary team assesses the residents to 
determine the underlying causes of the behaviour, identifies the type and level of risk, and develops, 
communicates and evaluates the plan of care and outcomes in accordance with section 6.3, Individual Plan of 
Care”). 

https://macdonaldlaurier.ca/files/pdf/MLI_JusticeReportCard_Final_web2.pdf
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Another issue is social isolation. There appears to be a subset of criminal defendants with 

dementia who are what we call “defendant orphans.”604 These individuals have less family and 

community support, which can limit sentencing options. It could also impact bail and diversion. 

Criminal defendants with dementia occupy a small corner of the criminal justice 

landscape, but their marginalization does not diminish the inherent importance of addressing 

their complex needs. In our view, the proper administration of justice demands that the criminal 

justice system reflect the needs of all Canadians—no matter their age. Otherwise, vulnerable 

older groups including criminal defendants with dementia may continue to languish in settings 

that were not designed to handle their unique needs—individuals like Mr. Lee who experienced 

a framework that more comfortably approaches trial unfitness as temporary and fixable. The 

criminal justice system was ill-equipped to respond to his degenerative condition.  

In November 1992, the Hon Kim Campbell, Canada’s then-Minister of Justice and Attorney 

General said, “The time has now come to modernize [the Criminal Code] to ensure that it accords 

with present values and meets the current needs of Canadians.”605 Twenty-seven years later, the 

time has now come to make coordinated and meaningful changes to the systems in British 

Columbia and across Canada that impact the quality of life of criminal defendants who have 

dementia at the time of their alleged crime. This includes improving their access to housing. 

 

  

 

 

 

 

                                                           
604 We borrow this concept from “elder orphans,” a term that geriatric physician Dr. Maria Carney used to describe 
people over age 65 who are single or widowed, have no children, at least in their area, and have no support 
system: see Maria T Carney et al, “Elder Orphans Hiding in Plain Sight: A Growing Vulnerable Population” 1 (2016) 
Current Gero Geri Research 1. We acknowledge that the term might not have universal support.  
605 House of Commons, Standing Committee on Justice and the Solicitor General House of Commons (Sub-
Committee on the Recodification of the General Part of the Criminal Code), Minutes of Proceedings and Evidence 
(18 November 1992) (Hon Kim Campbell). 
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List of Recommendations 
 
The Dementia Justice Society of Canada makes the following recommendations: 
 

 The Parliament of Canada amend subsection 4(3) of the National Strategy for Alzheimer’s 
Disease and Other Dementias Act to expand the Advisory Board’s role to matters beyond the 
health sector, including access to justice. 
 

 The Parliament of Canada amend subsection 4(4) of the National Strategy for Alzheimer’s 
Disease and Other Dementias Act to expand the Advisory Board’s sectoral representation to 
the justice community.  
 

 The federal Minister of Health appoint a justice sector representative to the Ministerial 
Advisory Board on Dementia.   
 

 The Government of Canada expand the prioritized principle lens of the Dementia Community 
Investment Fund to matters beyond health equity, including access to justice. 
 

 The Alzheimer Society of Canada launch a positive national campaign to raise awareness and 
reduce stigma about dementia and its impact on men. 
 

 The Government of Canada revise the Dementia Community Investment Fund purpose 
statement, principles and objectives to recognize the disease’s impact on men. 
 

 Law schools and justice institutes (e.g., police and corrections academies) develop and 
enhance their dementia and criminal behaviour curricula. 

 
 The Canadian Bar Association (B.C. Branch) Elder Law and Criminal Justice Sections develop 

and enhance their programming on dementia and criminal behaviour. 
 

 The National Judicial Institute develop and enhance its programming on dementia and 
criminal behaviour. 

 
 Schools of medicine, nursing and allied health professions develop and enhance their 

dementia and criminal behaviour curricula. 
 

 The Governments of Canada and British Columbia jointly commission a study to estimate the 
number of persons with dementia throughout the criminal justice system in the province.  
 

 The federal Minister of Seniors establish an advisory council to lead a national dialogue on 
whether long-term care should be an insured service under the Canada Health Act. 
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 The Parliament of Canada reform s 672.851 of the Criminal Code to ensure that permanently 
unfit accused persons with dementia who under current law and policy “pose a significant 
threat to the safety of the public” do not languish indefinitely in the criminal justice system.  
 

 The Legislative Assembly of British Columbia replace the deemed consent model in s 31 of 
the Mental Health Act with a constitutional approach. 
 

 The Legislative Assembly of British Columbia amend s 32 of the Mental Health Act to protect 
involuntary patients from discipline. 
 

 The Legislative Assembly of British Columbia amend s 37 of the Mental Health Act to ensure 
the civil liberty protections in the Residential Care Regulation apply to involuntary patients 
on leave in facilities governed by the Community Care and Assisted Living Act and the Hospital 
Act. 
 

 The Government of British Columbia develop a provincial strategy to address the unintended 
consequences of ageing-in-place, including the possible increase in domestic violence. 
 

 The Alzheimer Society of B.C. and the RCMP “E” Division (or a municipal police force) run a 
pilot project like Safe Pathways with the aim of reducing the likelihood that persons with 
dementia will enter the criminal justice system due to responsive behaviours. 
 

 The RCMP “E” Division and local police forces in British Columbia update their procedural 
manuals to address incidents in which the aggressor has or is suspected of having dementia. 
 

 The Government of British Columbia update its Charge Assessment Guidelines (CHA 1) and 
Alternative Measures for Adult Offenders (ALT 1) to address the special circumstances of 
criminal defendants with dementia, including for those charged with serious crimes such as 
murder. 
 

 The Provincial Court of British Columbia assess whether its specialized courts are meeting the 
needs of criminal defendants with dementia, and if not, develop a new or modified approach.  
 

 The Government of British Columbia commission a law reform study on substitute and 
supported decision-making for persons with dementia in the criminal justice system, with a 
focus on capacity/consent to diversion and alternative measures. 
 

 The Parliament of Canada amend s 717 of the Criminal Code to ensure, when appropriate, 
that persons with dementia are not excluded from accessing alternative measures due to 
compromised capacity.    

 

 The Government of British Columbia develop no-contact order guidelines, with an emphasis 
on rapid housing access, for police and the judiciary in cases where the criminal defendant 
has or is suspected of having dementia. 
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 The Government of British Columbia establish a provincial task force to develop an 

implementation and monitoring plan for the Frank Alexander Inquest recommendations, 
modified as needed for provincial context. Specifically, to improve the housing security of 
criminal defendants with dementia: 
 

Special care units 

▪ Substantially increase the number of residential care beds dedicated to persons with 

dementia who exhibit violent or aggressive behaviour. 

▪ Increase the number of special care units to address the needs of persons with 

dementia who exhibit violent or aggressive behaviour. 

 

Home care 

▪ Enhance follow-up procedures for prospective home care clients with dementia who 

decline services either on their own or through an alternate decision-maker.  

 

Correctional facilities 

▪ Develop a health/justice protocol on housing accused persons with dementia. 

▪ Coordinate privacy laws with the need for timely access to vital information. 

 

Residential care 

▪ Establish an expert panel or roster of specialized assessors whose purpose is to 

facilitate the expediated placement of criminal defendants with dementia with violent 

or aggressive behaviours in the most appropriate care home setting.  

▪ Develop a funding protocol for care homes housing a criminal defendant with 

dementia. 

 

Police services 

▪ Enhance training on dementia and criminal behaviour. 

 
 The Government of British Columbia revise the Temporary Absences policy in Chapters 5.B.2 

(Assisted Living) and 6 (Residential Care) of the Home and Community Care Policy Manual to 
account for leaves of absence due to involvement with the criminal justice system (justice 
leaves of absence).  
 

 The Legislative Assembly of British Columbia incorporate a leaves of absence provision into 
the Community Care and Assisted Living Act and the Hospital Act or their regulations, 
including for absences due to involvement with the criminal justice system (justice leaves of 
absence). 
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 The Government of British Columbia, in consultation with the private sector, incorporate a 
justice leaves of absence clause into standard assisted living and residential care admission 
contracts for subsidized units. 
 

 Courts in British Columbia and Canada consider importing the diminished responsibility 
defence into common law in accordance with the principles of fundamental justice in section 
7 of the Canadian Charter of Rights and Freedoms.  
 

 The Parliament of Canada consider codifying the diminished responsibility defence into the 
Criminal Code. 
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Appendix A: Dementia Strategies 

In 2017, the Dementia Justice Society of Canada reviewed 23 of 29 national dementia strategies from around the world to see whether they mention criminal justice (for 

perpetrators). Based on an earlier review, our hypothesis was that criminal justice largely goes unmentioned in national dementia strategies. The findings supported that position. 

Only two strategies (Cuba and England) explicitly referred to criminal justice.  

We also conducted a similar analysis of 65 dementia (and some ageing and health) strategies from sub-national jurisdictions in Australia (4), Canada (13), Germany (2) and the 

United States (46). Again, clear references to criminal justice were rare, although there were three notable exceptions: Florida (law enforcement training), Rhode Island (prison 

staff training and the challenges of housing inmates in long-term care and the community upon release) and Bavaria, Germany (training for police and newly appointed judges).  

Dementia Justice thanks volunteers Darryn Oldford, John Petrella, Hom Shrestha and Nithan Thurairaja for their assistance conducting these reviews. 

In September 2018, Dementia Justice released its Strategy Tracker to monitor the inclusion of criminal justice matters in national and sub-national dementia plans. The charts are 

re-produced in this appendix for ease of reference. Dementia Justice thanks volunteer Darryn Oldford for his assistance in preparing the Strategy Tracker.  

 
Legend 

Green Criminal justice explicitly addressed in strategy. 

Yellow Criminal justice potentially addressed in strategy. 

Red Criminal justice not addressed in strategy. 
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Criminal justice in national dementia strategies 
 

The information in this document is based on our review of national dementia strategies available on the Alzheimer’s Disease International (ADI) website as of June 20, 2017. ADI uses the word 

“plan” to refer to dementia policies created by government, and “strategy” to refer to documents generated by non-governmental groups; however, we have decided to use the word “strategy” 

to refer to government dementia policies. This aligns with the dominant language used in Canada, including the National Strategy for Alzheimer’s Disease and Dementias Act, the new legislation 

which calls for the federal government to develop and implement a national dementia strategy.  

 

We used the following search terms: criminal justice; criminal law; justice [criminal, not civil]; crime [accused, not victim]; offender; jail; prisoner; and medico-legal or medicolegal [if in 
relation to criminal justice]. 
 

Country 
 

National Dementia Strategy Criminal Justice in Strategy Notes 

Cuba 
 

National Dementia Strategy 2013 
 

Y Mental impairment and criminal liability.  
 

England Living Well with Dementia: A National 
Dementia Strategy  
 

Y Awareness and skills are needed in all sections of the workforce and society, including 
criminal justice system staff. 
 

USA National Plan to Address Alzheimer’s Disease N Educate legal professionals about working with people with Alzheimer’s and how to 
most effectively serve this population. 
 

Argentina National Strategic Plan for a Healthy Brain 
2016-2019 
 

N  

Australia National Framework for Action on Dementia 
2015-2019 

N  

Canada None. 
 

N/A Strategy under development 

Costa Rica National Plan 
 

N  

Finland National Memory Programme N  

https://www.alz.co.uk/sites/default/files/plans/cuba-english.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/168220/dh_094051.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/168220/dh_094051.pdf
https://aspe.hhs.gov/national-plan-address-alzheimers-disease
http://www.pami.org.ar/pdf/Plan-Nacional.pdf
http://www.pami.org.ar/pdf/Plan-Nacional.pdf
https://agedcare.health.gov.au/ageing-and-aged-care-older-people-their-families-and-carers-dementia/national-framework-for-action-on-dementia-2015-2019
https://agedcare.health.gov.au/ageing-and-aged-care-older-people-their-families-and-carers-dementia/national-framework-for-action-on-dementia-2015-2019
http://www.conapam.go.cr/mantenimiento/Plan%20Nacional%20Alzheimer.pdf
https://www.julkari.fi/bitstream/handle/10024/126202/Reports_2013_9_Memory_verkko.pdf
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France National Plan for “Alzheimer and Related 
Diseases 2008-2012” 

N  

Germany 
 

None. N/A  

Greece National Action Plan for Dementia-Alzheimer’s 
Disease 
 

N Driving: balance freedom of movement with public safety. 

Indonesia  
 

National Dementia Strategy 
 

N  

Ireland National Dementia Strategy 
 

N  

Israel National program for Addressing Alzheimer’s 
Disease and Other Types of Dementia  
 

 
N 

 

Italy National Dementia Strategy 2014 
 

N  
 

Luxembourg 
 

National Dementia Action Plan N  

Malta Empowering Change: A National Strategy for 
Dementia in the Maltese Islands 2015-2023 
 

N  

Mexico Plan de Acción Alzheimer Y otras Demencias 
 

N  

Netherlands Guideline for Integrated Dementia Care: An aid 
for the development of integrated dementia 
care 
 

N  

Norway Dementia Plan 2015: Making the most of the 
good days 
 

N  

Northern Ireland Improving Dementia Services in Northern 
Ireland: A Regional Strategy 
 

N  

https://www.alz.co.uk/sites/default/files/plans/Alzheimer-Plan-2008-2012-France-ENG.pdf
https://www.alz.co.uk/sites/default/files/plans/Alzheimer-Plan-2008-2012-France-ENG.pdf
https://www.alz.co.uk/sites/default/files/plans/greece-national-plan-2016.pdf
https://www.alz.co.uk/sites/default/files/plans/greece-national-plan-2016.pdf
https://www.alz.co.uk/sites/default/files/plans/Indonesia.pdf
http://health.gov.ie/wp-content/uploads/2014/12/30115-National-Dementia-Strategy-Eng.pdf
https://www.health.gov.il/English/Topics/SeniorHealth/DEMENTIA/Pages/National_program.aspx
https://www.health.gov.il/English/Topics/SeniorHealth/DEMENTIA/Pages/National_program.aspx
https://www.alz.co.uk/sites/default/files/plans/italy-english.pdf
https://www.alz.co.uk/sites/default/files/plans/Luxembourg-unofficial-translation.pdf
http://activeageing.gov.mt/en/documents/book_english_book.pdf
http://activeageing.gov.mt/en/documents/book_english_book.pdf
https://www.alz.co.uk/plans/mexico
https://www.alz.co.uk/sites/default/files/plans/netherlands.pdf
https://www.alz.co.uk/sites/default/files/plans/netherlands.pdf
https://www.alz.co.uk/sites/default/files/plans/netherlands.pdf
https://www.alz.co.uk/sites/default/files/plans/norway.pdf
https://www.alz.co.uk/sites/default/files/plans/norway.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/dhssps/improving-dementia-services-2011.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/dhssps/improving-dementia-services-2011.pdf
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Puerto Rico Alzheimer’s Disease Action Plan for Puerto Rico 
2015-2025: Executive Summary 
 

N  

Scotland Scotland’s National Dementia Strategy 2017-
2020 
 

N  

Taiwan Taiwan Dementia Policy: A Framework for 
Prevention and Care 
 

N  

Wales National Dementia Vision for Wales: Dementia 
Supportive Communities 
 

N  

 

Our review of the following national strategies was inconclusive: 

 
Czech Republic National Plan 

 
? No English translation. 

Japan 
 

Orange Plan 2015 ? One-page summary slide. 

Republic of Korea Dementia Comprehensive Management 
Measures 
 

? Unofficial summary chart. 

Macau SAR 
 

Government Policy on Dementia 
 

? No English translation. 

Slovenia Strategija Obvladovanja Demence v Slovenij do 
leta 2020 
 

? No English translation. 

Switzerland Stratégie nationale en matière de démence 
2014–2019 
 

? No English translation. 

 

 

http://act.alz.org/site/DocServer/PR_State_Plan_English_Summary__2015_.pdf?docID=50230
http://act.alz.org/site/DocServer/PR_State_Plan_English_Summary__2015_.pdf?docID=50230
http://www.alzscot.org/assets/0002/6035/Third_Dementia_Strategy.pdf
http://www.alzscot.org/assets/0002/6035/Third_Dementia_Strategy.pdf
https://www.alz.co.uk/sites/default/files/plans/taiwan-dementia-policy.pdf
https://www.alz.co.uk/sites/default/files/plans/taiwan-dementia-policy.pdf
http://gov.wales/docs/dhss/publications/110302dementiaen.pdf
http://gov.wales/docs/dhss/publications/110302dementiaen.pdf
https://www.alz.co.uk/sites/default/files/plans/Czech-Natonal-Dementia-Strategy-2016-2019.pdf
https://www.alz.co.uk/dementia-plans/national-plans
https://www.alz.co.uk/plans/republic-of-korea
https://www.alz.co.uk/plans/republic-of-korea
https://www.alz.co.uk/sites/default/files/plans/Slovenia-National-Plan-2016.pdf
https://www.alz.co.uk/sites/default/files/plans/Slovenia-National-Plan-2016.pdf
https://www.alz.co.uk/plans/switzerland
https://www.alz.co.uk/plans/switzerland
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Criminal justice in sub-national dementia strategies 
 
With the exception of Alberta, the information in this document is based on our review of sub-national dementia strategies available as of July 24, 2017 from the following sources: (1) the 

Alzheimer’s Disease International (ADI) website* (Australia and Germany); (2) the U.S. Alzheimer’s Association website (State Plans); and (3) a general internet search for Canadian sub-national 

strategies. Alberta released its dementia strategy in December 2017.  

 

ADI uses the word “plan” to refer to dementia policies created by government, and “strategy” to refer to documents generated by non-governmental groups; however, we have decided to use 

the word “strategy” to refer to government dementia policies. This aligns with the dominant language used in Canada, including the National Strategy for Alzheimer’s Disease and Dementias 

Act, the new legislation which calls for the federal government to develop and implement a national dementia strategy.  

 

We used the following search terms: criminal justice; criminal law; justice [criminal, not civil]; rights [in criminal justice system, not health care, unless in prison-setting, etc.]; police; law 
enforcement; crime [accused, not victim]; offender; jail; prisoner; and medico-legal or medicolegal [if in relation to criminal justice]. 
 

Jurisdiction 
 

Sub-National Dementia Strategy Criminal Justice in Strategy Notes 

Australia 
 

New South Wales Dementia Services Framework 2010-2015 
 

N  

Queensland Prevent, Detect, Support: Alzheimer’s Australia 
(QLD) Strategic Plan 2015-2020 
 

N  

South Australia Strategy to Safeguard the Rights of Older South 
Australians 2014-2021 
 

N  

Victoria  Supporting people with dementia and their 
families and carers: Victorian dementia action 
plan 2014-2018 
 
 
 

N  

http://www.dementiajustice.com/uploads/1/0/2/4/102466336/criminal_justice_in_subnational_strategies_a_review__august_2017__v2.pdf
http://www1.health.nsw.gov.au/pds/ActivePDSDocuments/GL2011_004.pdf
https://qld.fightdementia.org.au/files/QLD/documents/Alzheimer%27s%20Australia%20%28Qld%29%20-%20Strategic%20Plan%202015%20to%202020.pdf
https://qld.fightdementia.org.au/files/QLD/documents/Alzheimer%27s%20Australia%20%28Qld%29%20-%20Strategic%20Plan%202015%20to%202020.pdf
http://www.sahealth.sa.gov.au/wps/wcm/connect/2e5d0e004459d5af88d9aa76d172935c/Strategy+to+Safeguard+the+Rights+of+Older+South+Australians+WEB+FINAL.pdf?MOD=AJPERES&CACHEID=2e5d0e004459d5af88d9aa76d172935c
http://www.sahealth.sa.gov.au/wps/wcm/connect/2e5d0e004459d5af88d9aa76d172935c/Strategy+to+Safeguard+the+Rights+of+Older+South+Australians+WEB+FINAL.pdf?MOD=AJPERES&CACHEID=2e5d0e004459d5af88d9aa76d172935c
http://docs2.health.vic.gov.au/docs/doc/FAF0A42650E6A45CCA257D790080B10E/$FILE/Victorian%20dementia%20action%20plan2.pdf
http://docs2.health.vic.gov.au/docs/doc/FAF0A42650E6A45CCA257D790080B10E/$FILE/Victorian%20dementia%20action%20plan2.pdf
http://docs2.health.vic.gov.au/docs/doc/FAF0A42650E6A45CCA257D790080B10E/$FILE/Victorian%20dementia%20action%20plan2.pdf
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Canada 
 

Newfoundland and 
Labrador 

The Provincial Strategy 
For Alzheimer Disease and Other Dementias 
 

N Share up-to-date information on Alzheimer’s and other dementias with key segments 
of the population, including police. 
 

Quebec Relever le dé fi de la maladie d’Alzheimer et 
des maladies apparentées 
 

N Community consultation and advocacy to develop skills in the justice system. 

Alberta 
 

Alberta Dementia Strategy and Action Plan 
 

N  
 

British Columbia 
 

The Provincial Dementia Action Plan for British 
Columbia  
 
Provincial Guide to Dementia Care in British 
Columbia: Achievements and Next Steps 
 

N  

Manitoba Manitoba’s Framework for 
Alzheimer’s Disease and Other Dementias 
 

N  

New Brunswick We are all in this together: 
An Aging Strategy for New Brunswick 
 

N  

Northwest 
Territories 
 

None. N/A Caring for Our People Strategic Plan for the NWT Health and Social Services System 
2017 to 2020 
 
All NWT residents have access to delivered through an “all of government approach” 
that links all parts of the system, including the criminal justice system. 
 

Nova Scotia Towards Understanding: a Dementia Strategy 
for Nova Scotia 
 

N 
 
 

 

Nunavut Continuing Care in Nunavut  
2015 to 2035 

N 
 

 
 

https://www.gov.nl.ca/publicat/AlzheimerStrategy.pdf
https://www.gov.nl.ca/publicat/AlzheimerStrategy.pdf
http://publications.msss.gouv.qc.ca/msss/fichiers/2009/09-829-01W.pdf
http://publications.msss.gouv.qc.ca/msss/fichiers/2009/09-829-01W.pdf
https://open.alberta.ca/dataset/772005d6-94f8-4a62-a39b-cc91265f3fca/resource/40959fbb-ca1d-4b44-8864-f05e8d1c6d0f/download/alberta-dementia-strategy-and-action-plan.pdf
http://www.health.gov.bc.ca/library/publications/year/2012/dementia-action-plan.pdf
http://www.health.gov.bc.ca/library/publications/year/2012/dementia-action-plan.pdf
http://www.health.gov.bc.ca/library/publications/year/2016/bc-dementia-care-guide.pdf
http://www.health.gov.bc.ca/library/publications/year/2016/bc-dementia-care-guide.pdf
https://www.gov.mb.ca/health/documents/alzframework.pdf
https://www.gov.mb.ca/health/documents/alzframework.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/sd-ds/pdf/Seniors/AnAgingStrategyForNB.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/sd-ds/pdf/Seniors/AnAgingStrategyForNB.pdf
http://www.shssa.hss.gov.nt.ca/sites/default/files/caring-our-people-strategic-plan-2017-2020.pdf
http://www.shssa.hss.gov.nt.ca/sites/default/files/caring-our-people-strategic-plan-2017-2020.pdf
https://novascotia.ca/dhw/dementia/Dementia-Report-2015.pdf
https://novascotia.ca/dhw/dementia/Dementia-Report-2015.pdf
http://assembly.nu.ca/sites/default/files/TD%2078-4(3)%20EN%20Continuing%20Care%20in%20Nunavvut,%202015%20to%202035_0.pdf
http://assembly.nu.ca/sites/default/files/TD%2078-4(3)%20EN%20Continuing%20Care%20in%20Nunavvut,%202015%20to%202035_0.pdf


 

167 
 

Ontario Ontario’s Strategy for Alzheimer Disease and 
Related Dementias (1999) 
 

N New strategy announced in 2017 budget. 

Prince Edward 
Island 
 

None. N/A  
 
 

Saskatchewan A Strategy for Alzheimer Disease and Related 
Dementias in 
Saskatchewan 
 

N  

Yukon None. N/A Forward Together: Yukon Mental Wellness Strategy 2016-2026 
 
Justice programs play an important role in the continuum of services for persons with 
mental health issues. 
 

Germany 
 

 Bavaria Dementia Strategy Bavaria 
 

Y Police training programs with the aim of sensitization and training of police officers 
when dealing with people with dementia. The police headquarters in Upper Bavaria 
North has a 2-hour training event on "Dealing with dementia" conducted in May 2011 – 
addressed shoplifting.  
 
Training program for newly appointed judges. 
 

 Saarland Together for a Dementia-Friendly Saarland 
 

N Police training. 

USA 
 

Alabama State Plan for Alzheimer’s  
Disease and Other Related  
Dementias in Alabama 
 

Y Law enforcement training; driving; buying of guns. 

California (San 
Francisco) 

San Francisco’s Strategy for Excellence in 
Dementia Care 

Y Police training (e.g., accidental shoplifting); driving; crisis intervention; identification 
and referral; link and coordinate services associated with the legal system. 

https://www.mindbank.info/item/1702
https://www.mindbank.info/item/1702
https://www.mindbank.info/item/5388
https://www.mindbank.info/item/5388
https://www.mindbank.info/item/5388
http://www.hss.gov.yk.ca/pdf/mentalwellnessstrategy.pdf
https://www.alz.co.uk/sites/default/files/plans/Bavaria-english.pdf
https://www.alz.co.uk/sites/default/files/plans/saarland-english.pdf
http://act.alz.org/site/DocServer/AL_State_Plan__April_2015_.pdf?docID=44740
http://act.alz.org/site/DocServer/AL_State_Plan__April_2015_.pdf?docID=44740
http://act.alz.org/site/DocServer/AL_State_Plan__April_2015_.pdf?docID=44740
http://www.alz.org/documents/sanfran_plan.pdf
http://www.alz.org/documents/sanfran_plan.pdf
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Florida 2013 Final Report and Recommendations on 
State Plan on Alzheimer’s Disease and Related 
Forms of Dementia (ADRD) 
 

Y Crisis intervention; law enforcement training. 

Louisiana The Impact of Alzheimer’s Disease in Louisiana: 
A Report of the Louisiana Alzheimer’s Task 
Force 
 

Y Driving; first responder training, especially on communicating with persons with 
dementia; public safety and law enforcement interact with persons with dementia in a 
variety of ways, including as perpetrators and people who are incarcerated. 
 

Maine State Plan for Alzheimer’s Disease and Related 
Dementias in Maine 
 

Y First responder training, including about driving, shoplifting and firearms. 

New Jersey New Jersey Alzheimer’s Disease Study 
Commission: Report Submitted to the Governor 
and the Legislature 
 

Y Training and capacity of public safety and law enforcement to respond to persons with 
dementia; public safety impact of dementia-behaviours, including violence; driving. 
 

Oregon 
 

State Plan for Alzheimer’s Disease and Related 
Dementias in Oregon 
 

Y Impact of aging on inmate population and impact of dementia within the corrections 
system. 
 

Rhode Island 
 

Rhode Island’s State Plan on Alzheimer’s 
Disease and Related Disorders 
 

Y 
 

Driving; collaboration between the DEA, the Rhode Island Alzheimer’s Association and 
the Department of Corrections to provide Alzheimer’s disease education and training to 
prison wardens and clinicians; challenges of finding housing for persons with dementia 
who have spent time in prison. 
 

South Carolina Conquering the Specter of Alzheimer’s Disease 
in South Carolina 
 

Y Training for criminal justice system personnel and first responders. 

Alaska Alaska’s Roadmap to Address Alzheimer’s 
Disease and Related Dementias 
 

N Police and justice system training. 

Arizona Arizona Alzheimer’s State Plan: A framework 
for Action 
 

N First responder training; driving. 

Arkansas  The Task Force on the Effect of Alzheimer’s 
Disease in Arkansas 

N First response training. 

http://act.alz.org/site/DocServer/FL_State_Plan__Aug_2013_.pdf/931185879?docID=26221
http://act.alz.org/site/DocServer/FL_State_Plan__Aug_2013_.pdf/931185879?docID=26221
http://act.alz.org/site/DocServer/FL_State_Plan__Aug_2013_.pdf/931185879?docID=26221
http://www.alz.org/national/documents/LA_StatePlan_Final.pdf
http://www.alz.org/national/documents/LA_StatePlan_Final.pdf
http://www.alz.org/national/documents/LA_StatePlan_Final.pdf
http://act.alz.org/site/DocServer/ALZStatePlanwithAppendix__1_.pdf?docID=13641
http://act.alz.org/site/DocServer/ALZStatePlanwithAppendix__1_.pdf?docID=13641
http://act.alz.org/site/DocServer/NJ_State_Plan__Sept_2016_.pdf?docID=51884
http://act.alz.org/site/DocServer/NJ_State_Plan__Sept_2016_.pdf?docID=51884
http://act.alz.org/site/DocServer/NJ_State_Plan__Sept_2016_.pdf?docID=51884
http://act.alz.org/site/DocServer/SPADO_Report.pdf?docID=7144
http://act.alz.org/site/DocServer/SPADO_Report.pdf?docID=7144
http://act.alz.org/site/DocServer/RI_State_Plan__Sept_2013_.pdf/931185879?docID=26222
http://act.alz.org/site/DocServer/RI_State_Plan__Sept_2013_.pdf/931185879?docID=26222
http://www.alz.org/national/documents/South_Carolina_State_Plan.pdf
http://www.alz.org/national/documents/South_Carolina_State_Plan.pdf
http://act.alz.org/site/DocServer/Alaska_State_plan_2015.pdf?docID=42541
http://act.alz.org/site/DocServer/Alaska_State_plan_2015.pdf?docID=42541
http://act.alz.org/site/DocServer/AZ_State_Plan__Sept_2015_.pdf?docID=49609
http://act.alz.org/site/DocServer/AZ_State_Plan__Sept_2015_.pdf?docID=49609
http://www.alz.org/national/documents/Arkansas_taskreport.pdf
http://www.alz.org/national/documents/Arkansas_taskreport.pdf


 

169 
 

Colorado  Colorado State Alzheimer Disease Plan 
 

N First responder training. 

Connecticut  Report of the Task Force on Alzheimer’s 
Disease and Dementia 
 

N Public safety responders and court personnel training. 

Delaware  Delaware State Plan to Address Alzheimer’s 
Disease and Related Disorders 
 

N Law enforcement training. 

Georgia  Georgia Alzheimer's Disease and Related 
Dementias State Plan 
 

N First responder training. 

Indiana  Indiana Plan for Alzheimer’s Disease and 
Related Dementias 2013-2017 
 

N Education of legal services professionals; first responder training.  

Iowa Alzheimer’s Disease Task Force  
 

N Assess capacity of public safety and law enforcement agencies to respond to persons 
with dementia. 
 

Kentucky Setting a Roadmap to Address Alzheimer’s in 
the Commonwealth: A Report on the 
Assessment of the Current and Anticipated 
Future Impact of Alzheimer’s Disease and 
Related Dementias on Kentuckians with 
Recommendations for Action 

N Link and coordinate services, including first responders and attorneys and other staff 
associated with the legal system. 

Pennsylvania 
 

Pennsylvania State Plan for Alzheimer’s Disease 
and Related Disorders 
 

N Driving; needs to be a “clearinghouse” for individuals to find support to decipher legal 
situations; first responder training; partner with law enforcement on home and firearm 
safety. 
 

Virginia  Virginia Alzheimer’s Disease and Related 
Disorders Commission 
 

N First responder and legal profession training, including general practice attorneys, 
prosecutors, judges, magistrates and court clerks. 
  

California   California’s State Plan for Alzheimer’s Disease 
 

N  

Hawaii  Hawaii 2025: State Plan on Alzheimer’s Disease 
& Related Dementias 

N Partnerships with first responders. 

http://www.alz.org/documents/colorado_plan.pdf
http://act.alz.org/site/DocServer/AlzheimersTaskForceFINALREPORT.pdf?docID=28201
http://act.alz.org/site/DocServer/AlzheimersTaskForceFINALREPORT.pdf?docID=28201
http://act.alz.org/site/DocServer/DE_State_Plan__Dec_2013_.pdf?docID=29642
http://act.alz.org/site/DocServer/DE_State_Plan__Dec_2013_.pdf?docID=29642
https://dhs.georgia.gov/sites/dhs.georgia.gov/files/GARD-PLAN.pdf
https://dhs.georgia.gov/sites/dhs.georgia.gov/files/GARD-PLAN.pdf
http://www.in.gov/fssa/files/Indiana_Alzheimers_State_Plan_2013-2017.pdf
http://www.in.gov/fssa/files/Indiana_Alzheimers_State_Plan_2013-2017.pdf
http://www.alz.org/national/documents/Iowa_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://www.alz.org/national/documents/Kentucky_State_Plan.pdf
http://act.alz.org/site/DocServer/PA_State_Plan__Feb_2014_.pdf?docID=29381
http://act.alz.org/site/DocServer/PA_State_Plan__Feb_2014_.pdf?docID=29381
https://www.vda.virginia.gov/2015email_pdfdocs/2015VA_DementiaStatePlan.pdf
https://www.vda.virginia.gov/2015email_pdfdocs/2015VA_DementiaStatePlan.pdf
http://www.alz.org/national/documents/StatePlan-Calif.pdf
http://www.hawaiihealthmatters.org/content/sites/hawaii/2025_Hawaii_State_Plan_on_Alzheimers_and_Related_Dementias.pdf
http://www.hawaiihealthmatters.org/content/sites/hawaii/2025_Hawaii_State_Plan_on_Alzheimers_and_Related_Dementias.pdf
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Idaho A State Plan for Alzheimer’s Disease and 
Related Dementias: Addressing the needs of 
Idahoans with ADRD, their caregivers and 
family members 
 

N First responder training. 

Illinois Alzheimer’s Disease Illinois State Plan 2014 - 
2017 Report and Recommendations 
 

N  First responder training; driving. 

Kansas None. 
 

N/A  

Maryland Maryland State Plan on Alzheimer’s Disease 
and Related Disorders 
 
 

N  

Massachusetts Massachusetts Alzheimer’s Disease and Related 
Disorders State Plan 
 

N  

Michigan 
 

Michigan Dementia Plan Update: 2009 through 
2011 
 

N  

Minnesota 
 
 
 

Preparing Minnesota for Alzheimer’s: The 
Budgetary, Social and Personal Impacts 
 

N  

Mississippi  
 

State of Mississippi Strategic Plan for 
Alzheimer’s Disease and Related Dementias  
 

N Determine target audience for dementia programs, such as professionals and law 
enforcement. 
 

Montana Montana Alzheimer’s and Dementia State Plan: 
Addressing the Current and Future Needs of 
Individuals and Families with Alzheimer’s 
Disease and Related Dementias 
 

N First responder and law enforcement training. 

Nebraska 
 

The Nebraska State Plan for Alzheimer’s 
Disease and Related Dementias 

N First responder (e.g., police) training. 

http://act.alz.org/site/DocServer/Idaho_State_Plan_-_ADRD_3-1-2013__4_.pdf;jsessionid=00000000.app245c?docID=14481&NONCE_TOKEN=F954A30E0B7DF49697E5632FB608E6A7
http://act.alz.org/site/DocServer/Idaho_State_Plan_-_ADRD_3-1-2013__4_.pdf;jsessionid=00000000.app245c?docID=14481&NONCE_TOKEN=F954A30E0B7DF49697E5632FB608E6A7
http://act.alz.org/site/DocServer/Idaho_State_Plan_-_ADRD_3-1-2013__4_.pdf;jsessionid=00000000.app245c?docID=14481&NONCE_TOKEN=F954A30E0B7DF49697E5632FB608E6A7
http://act.alz.org/site/DocServer/Idaho_State_Plan_-_ADRD_3-1-2013__4_.pdf;jsessionid=00000000.app245c?docID=14481&NONCE_TOKEN=F954A30E0B7DF49697E5632FB608E6A7
http://act.alz.org/site/DocServer/IL_State_Plan__Jan_2014_Update_.pdf?docID=736
http://act.alz.org/site/DocServer/IL_State_Plan__Jan_2014_Update_.pdf?docID=736
http://act.alz.org/site/DocServer/Maryland_Alzheimer_s_State_Plan__updated_Dec_2012_.pdf?docID=18421
http://act.alz.org/site/DocServer/Maryland_Alzheimer_s_State_Plan__updated_Dec_2012_.pdf?docID=18421
http://www.alz.org/documents_custom/ALZ_State_Plan_Mass.pdf
http://www.alz.org/documents_custom/ALZ_State_Plan_Mass.pdf
http://www.alz.org/national/documents/Michigan_State_Plan.pdf
http://www.alz.org/national/documents/Michigan_State_Plan.pdf
http://www.alz.org/national/documents/MN_state_plan.pdf
http://www.alz.org/national/documents/MN_state_plan.pdf
http://act.alz.org/site/DocServer/MS_ALZ_State_Plan_12.2.2014_FINAL_FINAL.pdf?docID=41405
http://act.alz.org/site/DocServer/MS_ALZ_State_Plan_12.2.2014_FINAL_FINAL.pdf?docID=41405
http://act.alz.org/site/DocServer/MT_State_Plan__Dec_2016__-_no_pictures.pdf?docID=52464
http://act.alz.org/site/DocServer/MT_State_Plan__Dec_2016__-_no_pictures.pdf?docID=52464
http://act.alz.org/site/DocServer/MT_State_Plan__Dec_2016__-_no_pictures.pdf?docID=52464
http://act.alz.org/site/DocServer/MT_State_Plan__Dec_2016__-_no_pictures.pdf?docID=52464
http://act.alz.org/site/DocServer/NE_State_Plan__June_2016_.pdf?docID=51351
http://act.alz.org/site/DocServer/NE_State_Plan__June_2016_.pdf?docID=51351
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Nevada  The Nevada State Plan to Address Alzheimer’s 
Disease 
 

N Target audiences for public awareness campaign include first responders, lawyers and 
other professionals. 
 

New Hampshire 
 

New Hampshire Alzheimer’s Disease and 
Related Dementias State Plan Executive 
Summary & Areas of Focus 
 
New Hampshire Alzheimer’s Disease & Related 
Dementias Sub-Committee Recommendations 
 

N Increase understanding among groups including lawyers, and first responders. 

New Mexico New Mexico State Plan for Alzheimer’s Disease 
and Related Dementias 
 

N Public safety training. 

New York 2013 Report of the New York State 
Coordinating Council for Services Related to 
Alzheimer’s Disease and Other Dementias to 
Governor Andrew M. Cuomo and the New York 
State Legislature 
 

N  

North Carolina Dementia-Capable North Carolina: A Strategic 
Plan for Addressing Alzheimer’s Disease and 
Related Dementias 
 

N  

North Dakota Dementia-Related Services – Background 
Memorandum 
 

N Two-page memorandum. 

Ohio None. 
 

N/A  

Oklahoma Oklahoma Alz State Plan 2016 
 

N Law enforcement training, 

South Dakota 
 

None. N/A  

http://adsd.nv.gov/uploadedFiles/adsdnvgov/content/Boards/TaskForceAlzheimers/Nov%202016%20Revision%20FINAL%20DRAFT--2017%20State%20Plan(1).pdf
http://adsd.nv.gov/uploadedFiles/adsdnvgov/content/Boards/TaskForceAlzheimers/Nov%202016%20Revision%20FINAL%20DRAFT--2017%20State%20Plan(1).pdf
http://act.alz.org/site/DocServer/INH_State_Plan__2013-2014_.pdf;jsessionid=00000000.app213c?docID=51791&NONCE_TOKEN=0819C4FF5C98323BE794A423F8D72F90
http://act.alz.org/site/DocServer/INH_State_Plan__2013-2014_.pdf;jsessionid=00000000.app213c?docID=51791&NONCE_TOKEN=0819C4FF5C98323BE794A423F8D72F90
http://act.alz.org/site/DocServer/INH_State_Plan__2013-2014_.pdf;jsessionid=00000000.app213c?docID=51791&NONCE_TOKEN=0819C4FF5C98323BE794A423F8D72F90
http://act.alz.org/site/DocServer/NH_State_Plan__2015-2016_.pdf;jsessionid=00000000.app20102c?docID=52122&NONCE_TOKEN=DC19006CD0F18804DD297A749CFE1F65
http://act.alz.org/site/DocServer/NH_State_Plan__2015-2016_.pdf;jsessionid=00000000.app20102c?docID=52122&NONCE_TOKEN=DC19006CD0F18804DD297A749CFE1F65
http://act.alz.org/site/DocServer/State_Plan_draft_8-14-13.pdf?docID=24462
http://act.alz.org/site/DocServer/State_Plan_draft_8-14-13.pdf?docID=24462
http://act.alz.org/site/DocServer/NY_State_Plan_Update__Dec_2013_.pdf?docID=29382
http://act.alz.org/site/DocServer/NY_State_Plan_Update__Dec_2013_.pdf?docID=29382
http://act.alz.org/site/DocServer/NY_State_Plan_Update__Dec_2013_.pdf?docID=29382
http://act.alz.org/site/DocServer/NY_State_Plan_Update__Dec_2013_.pdf?docID=29382
http://act.alz.org/site/DocServer/NY_State_Plan_Update__Dec_2013_.pdf?docID=29382
http://act.alz.org/site/DocServer/NC_State_Plan__March_2016_.pdf?/docID=50848
http://act.alz.org/site/DocServer/NC_State_Plan__March_2016_.pdf?/docID=50848
http://act.alz.org/site/DocServer/NC_State_Plan__March_2016_.pdf?/docID=50848
http://www.legis.nd.gov/assembly/60-2007/docs/pdf/99045.pdf
http://www.legis.nd.gov/assembly/60-2007/docs/pdf/99045.pdf
http://act.alz.org/site/DocServer/OK_State_Plan_Update__Feb_2016_.pdf?docID=50748


 

172 
 

Tennessee 
 

Tennessee Alzheimer’s Disease Task Force Final 
Report 
 

N Partner with attorneys in private practice to increase awareness and provide training 
on elder care law; law enforcement training. 
 

Texas 
 

Putting the Pieces Together: A Comprehensive 
Plan for Addressing the Burden of Alzheimer’s 
Disease in Texas: 2010-2015 Texas State Plan 
on Alzheimer’s Disease 
 

N First responder personnel provide services. 

Utah Utah’s State Plan for Alzheimer’s Disease and 
Related Dementias  
 

N Educate law enforcement on safe return (wandering). 

Vermont Vermont State Plan on Dementia 
 

N  

Washington Washington State Plan to Address Alzheimer’s 
Disease and Other Dementias 
 

N  

West Virginia  None. 
 

N/A State Plan under consideration: Make a Plan for Alzheimer’s in West Virginia (December 
2011). 
 

Wisconsin Wisconsin Dementia Care System Redesign 
 

N Training standards for law enforcement, judges and others. 
 

Wyoming None.  
 

N/A State Plan is being developed. 
 

 

Our review of the following sub-national strategy was inconclusive: 

 
USA 

Missouri State Plan 
 

? Document unavailable. 

 

  

http://www.alz.org/national/documents/Tennessee_State_Plan.pdf
http://www.alz.org/national/documents/Tennessee_State_Plan.pdf
http://www.alz.org/national/documents/AlzheimerStatePlan-Texas.pdf
http://www.alz.org/national/documents/AlzheimerStatePlan-Texas.pdf
http://www.alz.org/national/documents/AlzheimerStatePlan-Texas.pdf
http://www.alz.org/national/documents/AlzheimerStatePlan-Texas.pdf
http://www.alz.org/national/documents/Utah_stateplan_2012.pdf
http://www.alz.org/national/documents/Utah_stateplan_2012.pdf
http://www.alz.org/national/documents/Vermont_State_Plan.pdf
https://www.dshs.wa.gov/sites/default/files/SESA/legislative/documents/2016%20WA%20Alzheimer%27s%20State%20Plan%20-%20Full%20Report%20Final.pdf
https://www.dshs.wa.gov/sites/default/files/SESA/legislative/documents/2016%20WA%20Alzheimer%27s%20State%20Plan%20-%20Full%20Report%20Final.pdf
http://www.alz.org/national/documents/WV_StatePlanMap.pdf
https://www.dhs.wisconsin.gov/publications/p0/p00586.pdf
http://www.uwyo.edu/wycoa/_files/alz_state_plan.html
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Appendix B: Prosecuting Persons with Dementia 

As of September 2017, it appears that across Canada606 there are no publicly-available federal or provincial Crown policies on prosecuting persons with dementia. This did not 

change when British Columbia updated its manual in March 2018. An exception is Manitoba’s policy on restorative justice, which states that all offences are potentially eligible for 

restorative approaches: “for example, a homicide by a person suffering with dementia could be diverted to the mental health system.”  

Based on the formal and informal access to information requests, it also appears that as of January 2017 there are no policy or research records specifically on the matter within 

justice departments that responded to the requests. The wording of the formal requests was as follows: “All policy and research analyses, guides, proposals, manuals, and briefs 

from January 1, 2010 to January 31, 2017 in relation to prosecuting accused individuals who have suspected or diagnosed dementia, including but not limited to Alzheimer’s 

disease, Parkinson’s disease, and frontotemporal dementia.” 

 
Jurisdiction Policy manual / Access to information Notes Addresses prosecuting 

persons with dementia 

British Columbia Crown Counsel Policy Manual 
 
Charge Assessment Guidelines (CHA 1) 

“Additional Factors to be Considered in the Public Interest 
 

(a) the youth, age, intelligence, physical health, mental health, and other personal 
circumstances of a witness or victim; 

(b) the personal circumstances of the accused, including his or her criminal record;” 

No 

Ministry of Justice FOI No records No 

Ministry of Justice,  
Criminal Justice Branch FOI 

No general records No 

Alberta Crown Prosecutors’ Manual 
 
Decision to Prosecute 
 

“2. The following are some of the public interest factors that may militate against commencing or 
continuing a prosecution. 

∙∙∙ 
c. the consequences of a prosecution or conviction would be unduly harsh or oppressive for the 
accused; 
∙∙∙ 

No 

                                                           
606 This review did not include Quebec. 

http://www2.gov.bc.ca/gov/content/justice/criminal-justice/bc-prosecution-service/crown-counsel-policy-manual
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/crown-counsel-policy-manual/cha-1-charge-assessment-guidelines.pdf
https://justice.alberta.ca/programs_services/criminal_pros/Publications%20Library%20Criminal%20Prosecutions/CrownProsecutorsManual.aspx
https://justice.alberta.ca/programs_services/criminal_pros/crown_prosecutor/Pages/decision_to_prosecute.aspx
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d. The following are additional factors that may be considered in respect of the public 

interest criterion. 
 

d. the circumstances of the accused, including his or her age, maturity, mental health, criminal 
antecedents (including other outstanding charges or extant court orders) and background;” 

 

Justice and Solicitor General informal 
request 
 

Provincial Diversion Program (less serious offences) 
 

No 

Saskatchewan Public Prosecutions Policies 
 
Prosecutions – Proceeding with Charges 
 

“The factors which may properly be taken into account in deciding whether the public interest 
requires a prosecution will include: 

∙∙∙ 
1. The age, intelligence, and physical or mental health or infirmity of the accused or witness; 
∙∙∙ 
1. Whether the consequences of a prosecution or conviction would be disproportionately 

harsh or oppressive;” 
 

No 

Ministry of Justice FOI No records 
 

No 

Manitoba 
 

Prosecution Policies 
 
Laying and Staying of Charges (INI: 1.1) 
 

“In making this assessment, the following factors should be considered: 
∙∙∙ 
ii. When unlawful conduct arises from mental health conditions, addictions, poverty or 
cognitive impairment it may be appropriate to facilitate a referral to community resources or 
Aboriginal agencies to address these issues rather than commence/continue a criminal 
prosecution; The Restorative Justice Act, S.M. 2014, c. 26. 
∙∙∙ 
vi. The degree of culpability of the alleged offender (particularly in relation to the other alleged 
parties to the offence);” 

 
“In addition to these general factors, there may be specific factors that affect the assessment of 
public interest. These include: 

• the age and health of the accused; 
∙∙∙ 

No 

http://www.publications.gov.sk.ca/deplist.cfm?d=9&c=4765
http://publications.gov.sk.ca/documents/9/93159-Proceeding%20with%20Charges.pdfhttp:/publications.gov.sk.ca/documents/9/93159-Proceeding%20with%20Charges.pdf
https://www.gov.mb.ca/justice/prosecutions/policy.html
https://www.gov.mb.ca/justice/prosecutions/pubs/laying_and_staying_of_charges.pdf
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• whether the consequences of any resulting conviction would be unduly harsh or 
oppressive; this is to be balanced against the effect on the victim.” 

 

Mentally Disordered and Cognitively 
Impaired Offenders (MEN:1) 
 

“Mentally disordered and cognitively impaired offenders warrant special consideration within the 
criminal justice system. The criminal law response will vary with the nature of the impairment and 
its severity and the associated public safety risk…. Given the different legal responses by the 
criminal justice system to varying types and degrees of mental disorders and cognitive impairment, 
Crown Attorneys must make all reasonable efforts to understand the nature of an offender’s 
impairment and its severity.” 
 

No 

Restorative Justice and Diversion (COM: 
1.1) 
 

“The Restorative Justice Act emphasizes Manitoba’s commitment to address certain criminal 
matters through resolutions that promote healing, reparation and re-integration into the 
community. Further, the Act recognizes that criminal behaviours are often directly related to 
addictions, mental illness or cognitive impairment and that public safety can be enhanced by 
addressing these issues.”  
 
“All offences are potentially eligible for restorative approaches (for example, a homicide by a 
person suffering with dementia could be diverted to the mental health system). However, 
restorative approaches for crimes involving significant violence or crimes that are otherwise very 
serious would be rare and would normally only be appropriate post-conviction as part of an overall 
sentencing plan [emphasis added].” 
 
“Restorative justice approaches are generally only appropriate if the accused is prepared to admit 
his or her responsibility for the offence. In some cases this may not be necessary if the accused is 
prepared to admit a need to obtain help to deal with personal issues such as an addiction and is 
not challenging the allegations. Certain programs may require the accused to admit responsibility. 
The admission cannot be used against the accused if it is necessary to ultimately proceed with a 
prosecution.” 
 
 

Yes 

Ontario Crown Policy Manual 
 
Mentally Disordered/Developmentally 
Disabled Offenders 

“Mentally disordered or developmentally disordered people often come into contact with the 
criminal justice system. These offenders should not be subjected to more onerous consequences 
than the general population, solely as a function of their disorder/disability. 
 

No 

https://www.gov.mb.ca/justice/prosecutions/pubs/mentally_disordered_and_cognitively_impaired_offenders.pdf
https://www.gov.mb.ca/justice/prosecutions/pubs/mentally_disordered_and_cognitively_impaired_offenders.pdf
https://www.gov.mb.ca/justice/prosecutions/pubs/restorative_justice_and_diversion.pdf
https://www.gov.mb.ca/justice/prosecutions/pubs/restorative_justice_and_diversion.pdf
https://www.attorneygeneral.jus.gov.on.ca/english/crim/cpm/
https://www.attorneygeneral.jus.gov.on.ca/english/crim/cpm/2005/MentallyDisorderedOffenders.pdf
https://www.attorneygeneral.jus.gov.on.ca/english/crim/cpm/2005/MentallyDisorderedOffenders.pdf
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 In recognition of their particular circumstances, mentally disordered or developmentally delayed 
offenders may warrant special consideration within the criminal justice system, depending on the 
nature and circumstances of the offence and the background of the offender. This may require an 
emphasis on restorative and remedial measures, such as specialized treatment options, 
supervisory programs or community justice programs, as alternatives to prosecution. To the extent 
consistent with public safety, and in appropriate circumstances, offenders with mental disorders, 
and those who are developmentally delayed, should be given access to alternatives to prosecution.  
 
Protection of the public, including the victim, if any, is the paramount consideration in the 
assessment of whether alternatives to prosecution are appropriate. No single factor will be 
determinative; however Crown counsel should consider the seriousness of the offence, public 
safety, and whether the consequences of prosecution would be unduly harsh, among other 
factors.”  
 

Quebec 
 
 

Ministry of Justice FOI No documents No 

New Brunswick 
 

Public Prosecution Operation Manual 
 
The Decision to Prosecute: Pre-Charge 
Screening (Policy 11) 
 

“Factors That Do Not Support a Prosecution 
∙∙∙ 

(d) the consequences of a conviction would be unduly harsh in relation to the seriousness of 
the offence;  

 
I the advanced age or ill-health of the accused; 
 
(f) the degree of culpability of the accused is slight;” 
 

No 

Particular Proceedings: Specific Accused 
Persons – Mentally Disordered Accused 
Persons (Policy 41) 
 

“Mentally disordered people often come into contact with the criminal justice system. In 
recognition of their particular circumstances, mentally disordered accused persons may warrant 
special consideration within the criminal justice system, depending on the nature and 
circumstances of the offence and the background of the accused.” 
 
“Verdict of Not Criminally Responsible on Account of Mental Disorder 
∙∙∙ 

No 

http://www2.gnb.ca/content/gnb/en/departments/attorney_general/operational_manual.html
http://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/en/PublicProsecutionOperationalManual/Policies/Pre-chargeScreening.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/en/PublicProsecutionOperationalManual/Policies/Pre-chargeScreening.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/en/PublicProsecutionOperationalManual/Policies/MentallyDisorderedAccused.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/en/PublicProsecutionOperationalManual/Policies/MentallyDisorderedAccused.pdf
http://www2.gnb.ca/content/dam/gnb/Departments/ag-pg/PDF/en/PublicProsecutionOperationalManual/Policies/MentallyDisorderedAccused.pdf
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The party who makes the application for a verdict of not criminally responsible, has the burden of 
proving, on the balance of probabilities, that the accused is not criminally responsible. The Crown 
Prosecutor shall, ordinarily, challenge an application by the accused for a verdict of not criminally 
responsible. Where the matter concerns a serious personal injury offence, the Crown Prosecutor 
shall, in every instance, challenge the application.” 
 

 Office of the Attorney General FOI Mentally Disordered Accused Guideline – British Columbia (used to formulate N.B. policies)  
 

No 

Nova Scotia 
 

Crown Attorney Manual: Prosecution 
and Administrative Policies for the PPS 
 
The Decision to Prosecute (Charge 
Screening) 
 

“The Public Interest 
 
Some of the factors which it is proper to consider are these: 
(b) the age, intelligence, physical health, mental health or special infirmity of the alleged offender, 
a witness or victim; 
(d) the degree of culpability of the alleged offender in connection with the offence (particularly in 
relation to any other alleged parties to the offence); 
(i) whether the consequences of any resulting conviction would be unduly harsh and oppressive;  
(n) the likely outcome in the event of a finding of guilt having regard to the sentencing options 
available to the court;” 
 

No 

Prince Edward 
Island 
 

Guide Book of Policies and Procedures 
for the Conduct of Criminal 
Prosecutions in Prince Edward Island 
 

“Public Interest Criteria 
 
Public interest factors which may arise on the facts of a particular case include: 

c. the age, intelligence, physical or mental health or infirmity of the accused; 
f. the accused’s alleged degree of responsibility for the offence; 
k. whether the consequences of a prosecution or conviction would be disproportionately harsh 
or oppressive;” 

 

No 

Newfoundland 
and Labrador 
 

Guide Book of Policies and Procedures 
for the Conduct of Criminal 
Prosecutions in Newfoundland and 
Labrador 
 

“Public Interest Criteria 
 
Public interest factors which may arise on the facts of a particular case include:  

b. significant mitigating or aggravating circumstances;  
c. the age, intelligence, physical or mental health or infirmity of the accused;  
f. the accused’s alleged degree of responsibility for the offence;  

No 

https://novascotia.ca/pps/crown_manual.asp
https://novascotia.ca/pps/crown_manual.asp
https://novascotia.ca/pps/publications/ca_manual/ProsecutionPolicies/DecisionToProsecute.pdf
https://novascotia.ca/pps/publications/ca_manual/ProsecutionPolicies/DecisionToProsecute.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/guide_book_of_policies_and_procedures_for_the_conduct_of_criminal_prosecutions.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/guide_book_of_policies_and_procedures_for_the_conduct_of_criminal_prosecutions.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/guide_book_of_policies_and_procedures_for_the_conduct_of_criminal_prosecutions.pdf
http://www.justice.gov.nl.ca/just/prosecutions/pp_guide_book.pdf
http://www.justice.gov.nl.ca/just/prosecutions/pp_guide_book.pdf
http://www.justice.gov.nl.ca/just/prosecutions/pp_guide_book.pdf
http://www.justice.gov.nl.ca/just/prosecutions/pp_guide_book.pdf
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k. whether the consequences of a prosecution or conviction would be disproportionately harsh 
or oppressive;” 

 

 Department of Justice and Public Safety 
FOI 

No records  
 
“The department has an existing guidebook available online, in addition we note that all cases are 
handled on a case by case basis and assessed as such.” 
 

No 

Federal 
(includes Yukon, 
Northwest 
Territories, and 
Nunavut) 
 

Public Prosecution Service of Canada 
Deskbook 
 

“The Public Interest 
 
Crown counsel should take into account the matters set out below when considering the public 
interest. Factors that are commonly relevant to these matters are also listed. 
 ∙∙∙ 
4) The level of culpability and circumstances of the accused 
a. The accused’s degree of responsibility, level of involvement and whether they were in a position 
of authority or trust; 
b. The harm the accused caused, especially to vulnerable victims or persons; 
e. The accused’s age, intelligence, physical or mental health or infirmity;” 
∙∙∙ 
6) Confidence in the administration of justice 
d. Whether the consequences of a prosecution or conviction would be disproportionately harsh or 
oppressive.” 
 

No 

 Department of Justice FOI No records No 
 

 

 

 

http://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/d-g-eng.pdf
http://www.ppsc-sppc.gc.ca/eng/pub/fpsd-sfpg/fps-sfp/tpd/d-g-eng.pdf
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Appendix C: British Columbia Case Law 
 

Case Name 
 

Summary 
 

Key commentary related to dementia-housing 
 

Court decisions 
 

  

R v Harrison, [2017] BCJ No 1475. 
 

77-year-old man charged with sexual assault and sexual touching. 
Application for mistrial and cross-application by Crown for change of 
venue. Mental health conditions included serious dementia and 
cognitive impairment. D was easily confused and could not care for 
himself. 
 

There were no specific housing-related comments but there was reference to 
family caregiving: 
 
“The affidavit that was filed by Mr. Harrison's brother, who is 79 years old, 
reveals that Mr. Harrison is easily confused and cannot care for himself. Mr. 
Harrison's brother, or his wife, prepares Mr. Harrison's meals and they ensure 
he takes his medication. Mr. Harrison's brother drives Mr. Harrison to his 
court appearances, to meet with his bail supervisor and to all medical 
appointments.” 
 

R v C.K., 2016 BCSC 1637. 
 

79-year-old man convicted by jury of touching for a sexual purpose. 
Received 30 months imprisonment. 

There were no specific housing-related comments but there was discussion of 
malingering concerns and lack of remorse: 
 
“Mr. K. has shown no remorse for, or insight into, his offences. Instead, he 
appears to blame Mrs. M. for what has happened, and he has suggested that 
E.M. and Mrs. M. lied at trial. He has ridiculed the jury. He told the author of 
the Presentence Report that he trained himself not to laugh or smile during 
the trial.” 
 

R v McPherson, [2013] BCJ No 2127. 
 

63-year-old Aboriginal man guilty of assault (two counts); sexual 
assault (two counts); assault causing bodily harm at an elders 
assisted living lodge. Complainants included his girlfriend who was in 
her mid-70s. He hit her with an open hand and had sexual 
intercourse with her. He also grabbed a 27-year-old care aide by her 

“He has expressed a desire to return to the Lodge upon his release, however, 
he will not be able to return to the facility given this incident. He does not 
know where he can live.” 
 
“On the last page of the report, Dr. Stangeland stated the following: 
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hair, punched her in the face and back of head, and threw her across 
hallway. He tried to hug her care aide and said, “Just come here and 
kiss me.” He grabbed his penis over his clothing and shook it, in the 
general area of the office. D also punched a 64-year-old security 
guard in the face. He also tried to grab female police officer’s thigh. 
 
D dropped out of school in grade 7. At this time he began to 
regularly consume alcohol. 
 
The issue at hand was the length of sentence to be imposed. The 
Crown sought four years plus ancillary orders (a DNA order and sex 
offender information registration order). Defence sought a 
provincial sentence (in essence, time served as he had been in 
custody, which with credit 1:1 equaled two years plus 12 days). D 
was sentenced to a global net sentence of 23 months and 18 days in 
jail. Ancillary orders included a DNA order and firearms prohibition. 
The court waived the victim fine surcharge. 
 

In terms of risk management, the most critical factor is an 
appropriate residential placement with adequate supervision 
and support. Richard needs placement in a facility capable of 
dealing with individuals suffering from dementia who pose 
some risk for violence and other inappropriate conduct. It 
might be difficult to find such a facility but placement in any 
alternative resource would substantially increase risk for 
violence. There needs to be tight control over his access to 
alcohol and other substances containing alcohol or 
intoxicating chemicals. Given his memory impairment, he is 
unlikely to gain substantial benefit from treatment programs. 

 
“Both counsel submit the accused requires a structured environment and is 
not able to benefit from counselling because of his cognitive difficulties. 
Realistically speaking, Mr. McPherson is not a candidate for probation, given 
that he would not have the capacity to report on a regular basis.” 
 
“So in other words, sentencing alternatives are few given his profound 
cognitive difficulties.” 
 
“Also, defence counsel has not provided any alternative realistic living 
arrangement for him. It simply at this time does not exist apart from the 
tertiary care facility which requires approval by Fraser Health, which approval 
I have been advised cannot be obtained prior to the sentencing.” 
 
“Lastly, I am not satisfied that Mr. McPherson can serve the sentence in the 
community on a probation order. He requires a secure placement in which to 
live and such placement has not been proposed other than a possible tertiary 
care facility in Surrey which may or may not take him once his sentence is 
concluded. Also, he is not in a position to comply with reporting to a 
probation officer in a regular fashion and is not likely to benefit from any 
programming offered in the community.” 
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Review Board Decisions 
 

  

Bethel (Re), [2015] BCRBD No 21. 
 

77-year-old man found NCRMD on two counts of uttering threats. 
Court deferred disposition to the Board. Board made an absolute 
discharge. D had vascular dementia which caused major impairment 
of cognitive function. He sustained frontal lobe damage and this 
likely led to significant changes in his personality. 
 
 

“There is general agreement that [the Forensic Psychiatric Hospital (FPH)] is 
an inappropriate place to provide care for Mr. Bethel. FPH is a hospital 
dedicated to the treatment of persons with mental illness. There is no 
geriatric unit. The accused is physically frail and unable to protect himself. On 
February 18, 2015, another patient seriously assaulted Mr. Bethel. The co-
patient entered Mr. Bethel's room and tried to strangle and suffocate him. 
The assault only ended after staff overheard sounds from the accused's room 
and were able to intervene.” 
 
“In [Dr. Culo’s] opinion, the risk that the accused poses to others is low and no 
different than other persons of the accused’s age with vascular dementia.” 
 
“Dr. Culo said that if the accused was absolutely discharged, he would first be 
certified under the Mental Health Act and then placed at an appropriate 
nursing home under the extended leave provisions of the Act. Based on her 
experience as a community geriatrician, she considered the accused to have 
little chance of success of challenging his certification. Even if he were able to 
temporarily appear as much better, as he did at the nursing home in Oliver, 
the information in Mr. Bethel's file, which would include some or all of the 
material before the Board, would easily satisfy the legal standard for 
maintaining certification.” 
 
“Dr. Culo noted that Mr. Bethel wants to return to McKinney Place. However, 
she was firm in her opinion that she would not approve discharge to that 
community. Dr. Culo recommended discharge to a facility in the Vancouver 
area. She observed that the accused has a son in Vancouver and he is in 
agreement with this decision.” 
 
“At the moment there is no bed available to the accused in an appropriate 
nursing home. The Board was informed that Mr. Bethel would be assessed on 
June 9, 2015 for placement. In the interim, he could remain at FPH as a 
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certified patient until such time as he was discharged to an appropriate 
resource.” 
 
“The Crown noted Dr. Culo’s assessment that the accused’s risk was no higher 
than other persons of similar age with vascular dementia. He suggested the 
Board could rely upon the civil mental health system to manage whatever risk 
that the accused might pose.” 
 

Allarie (Re), [2015] BCRBD No 14 
 

D found NCRMD for uttering a threat at worker at a community-
based mental health facility. The Board ordered a conditional 
discharge. D had a brain injury compounded by vascular dementia 
secondary to diabetes and HIV-related dementia. He had both an 
antisocial and organic personality disorder, and a number of 
complex medical issues including HIV infection, chronic pain, 
colorectal cancer in remission, left partial hemiparesis and vertigo. 
His history of drug-induced psychosis was in complete remission. 

“However, we are also mindful of how Mr. Allarie's personality issues, 
impulsive and aggressive behaviour, and his recurrent use of marijuana have 
combined to undermine past efforts at successful reintegration into the 
community. There have been instances of aggression and violence with staff 
and patients at FPH, and despite his physical frailty, he remains capable of 
causing significant harm to others.” 
 
“We are of the view that the risk presented by Mr. Allarie can be adequately 
managed in the community.” (D had a supportive romantic partner). 
 

Wind (Re), [2015] BCRBD No 35. 
 

77-year-old married man faced two charges of failing to comply with 
a probation order and one charge of breach of an undertaking (for 
contacting his ex-wife). He was found unfit to stand trial. Court 
deferred disposition to the Board and released him on terms of his 
undertaking. The Board found D unfit and made a conditional 
discharge, reviewable within 3 months abridged (usually 12 months)  
because the Crown considered a stay if it was in the public interest 
since the doctor’s evidence was that D would never improve and 
that he could be safely managed in the community under 
supervision of a community mental health clinic (the Crown didn’t 
stay the charges before the hearing). The Board recommended the 
court hold inquiry to determine whether a stay should be ordered. 
 
D had dementia of the frontal temporal lobe type. He had severe 
cognitive difficultly. He reportedly physically abused ex-wife during 

“After Mr. Wind's last hearing, he continued to reside at the Hillside Centre -- 
Tertiary Psychiatric Services facility in Kamloops, BC. He settled sufficiently to 
be transferred to long-term accommodation at the Polson Special Care 
facility, at Vernon Jubilee Hospital, in the third week of January, 2015. This 
facility specializes in caring for elderly patients suffering from dementia.” 
 
“Mr. Wind has acted in a sexually inappropriate manner with women and has 
been disinhibited on occasion since the index offences. He has also 
demonstrated some aggression towards other patients. However, he is quite 
frail and it would appear that the persons at greatest risk would be those 
residents at the Polson Special Care facility who are most vulnerable. 
However, the staff at that facility is confident that this risk can be managed 
within the facility.” 
 
“Dr. Hodelet testified that there is no prospect that Mr. Wind could function 
outside a facility offering services similar to those at his current residence, 
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their marriage. His doctor opined there was no prospect that D 
would ever improve and become fit to stand trial. 
 

where he is likely to remain indefinitely. The treatment team plans to attempt 
to locate an alternate decision maker for Mr. Wind so that he need not be 
managed under either the Mental Health Act or in the forensic system. They 
are confident that any decision-maker who intended to move him would be 
obliged to find a facility offering services similar to those of the Polson Special 
Care facility. Dr. Hodelet therefore views Mr. Wind’s risk of causing harm in 
the community to be minimal in his circumstances. She also concludes that 
any harm he may cause is unlikely to be serious or of a criminal nature.” 
 
“Dr. Ward described his behavior at Hillside as more inappropriately 
flirtatious than exhibiting violence or aggression. Occasionally ogling women 
or making inappropriate comments of a sexual nature are unlikely to lead to 
any serious harm of a criminal nature.” 
 
“The Director submitted that Mr. Wind would be confined for the rest of his 
life in the Polson Special Care facility, or a similar facility offering services and 
supervision. This, combined with his physical frailty, will minimize the small 
risk he poses to vulnerable patients with a facility offering housing to persons 
suffering from dementia. The un-contradicted evidence before us was that 
staff at the facility could manage such risk proactively, even if it were to rise 
to a level beyond minimal.” 
 

Velasquez-Perdomo (Re), [2015] BCRBD 
No 34. 
 

55-year-old male found NCRMD for uttering threats to a teacher and 
assault (he punched his landlord in the stomach). D sought an 
absolute discharge. He was considered a significant threat to public 
safety. 
 
In 1993, D was involved in a fight and sustained a major closed head 
injury resulting in permanent brain damage. He developed 
significant anger-management issues and a broad range of 
behavioural problems.  He had no known psychiatric problems prior 
to the NCRMD verdict. His intellectual capacity fell within the first or 
second percentile: “This degree of impairment is considered to fall in 
the range of mild mental retardation.” He had a complex diagnosis 

“Dr. Widajewicz informed the Board that the accused has been assessed by 
the Hillside care facility in Kamloops. This resource provides tertiary care for 
persons with similar disabilities to the accused. Dr. Widajewicz observed that 
the accused was fortunate to be eligible for this facility based on having 
previously lived in the Kamloops region. Hillside staff concluded that the 
accused was appropriate for admission and estimated that this would 
probably take about six months. Dr. Widajewicz plans to have the accused go 
there under trial visit leave once a bed becomes available. In the event that 
the visit leave is successful, the Director would then convene an early 
disposition review to recommend conditional discharge.” 
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that included a psychotic disorder NOS, an antisocial personality 
disorder, a history of a polysubstance abuse disorder, an acquired 
brain injury, and vascular dementia secondary to diabetes. He had 
no insight into his physical or mental condition and he did not 
acknowledge any disorder, limitations or need for medication. 
 
D had a criminal history. He was convicted of attempted murder in 
1982 and deported to El Salvador, where he then committed sexual 
assault. In Canada he had also convictions for theft, impaired driving, 
assault with a weapon, mischief, and carrying a concealed weapon. 
 
 

“Dr. Widajewicz stated that if the accused was absolutely discharged, he 
would have no option but to live in a shelter. He said that he tried to explain 
this to the accused, but his impaired memory left him incapable of retaining 
this information. He said that the accused's plans to live independently were 
completely unrealistic.” 

Abrams (Re), [2014] BCRBD No 1. 
 

68-year-old woman found NCRMD for seizing and confining 7-year-
old boy. D had IQ between 74 and 84, within the borderline range of 
functioning (doctor said she had a “mental age” of 11 to 13; the 
Board found her more mature). She was below average but typically 
would be able to function day-to-day without assistance, hold a job 
that doesn’t require complex reasoning, and be able to live 
independently. Her neurocognitive status was relatively less 
impaired compared to her borderline intelligence scores (her 
executive functioning capacities were largely intact though she had 
some mild impairment in this domain and therefore had some 
difficulties completing tasks that involved planning and generating 
novel solutions on her own). A previous opinion suggested 
schizoaffective disorder with early signs of dementia. But 
psychological testing revealed no indication of dementia or signs of 
mental deterioration associated with dementia. 
 

“Mr. James explained that he has been busy searching for an appropriate 
placement, including assisted living and residential care environments, where 
Ms. Abrams could be transferred. However, Ms. Abrams' risk factors, that is to 
say her potential for antisocial behaviours when not compliant with 
medication and her history of elopement, make her unsuitable for assisted 
living. The diagnosis of dementia was also a factor which impacts upon a plan 
for an assisted living placement. By contrast, as she is capable of managing 
most of her needs, Ms. Abrams does not qualify for residential care. 
Accordingly, Mr. James' focus is now directed towards mental health boarding 
homes and he intends to follow up with a Fraser Health intake coordinator for 
that purpose. It could take many months to secure a suitable placement.” 
 
“Furthermore, we take into consideration Ms. Abrams' age and her social 
isolation. We view her as a vulnerable person who requires significant support 
and supervision to maintain her physical and mental health so that she does 
not engage in dangerous behaviour such as the index offence. Without such 
support, we consider her to represent a real risk. Accordingly, we conclude 
that Ms. Abrams is a significant threat to the safety of the public and is 
therefore not entitled to an absolute discharge under section 672.54(a).” 
 
“But for the fact that no suitable placement exists for Ms. Abrams, we might 
have been able to consider whether a conditional discharge might be the least 
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onerous and least restrictive disposition which is both necessary and 
appropriate in the circumstances. Such a place is not available, as is clear from 
Mr. James' evidence. Accordingly, the only option available to us is to order 
that the current custody order continue in force.” 
 

J.I.J. (Re), [2013] BCRBD No 9. 
 

73-year-old Aboriginal man charged with sexual assault and sexual 
interference at his home against a female relative under age 16 who 
was living in the basemen. D found unfit to stand trial by court. The 
Board also found him unfit and discharged him subject to conditions 
(no contact with the complainant and prohibition against use of 
alcohol). D had global cognitive deficits and pronounced memory 
problems. His presentation was in keeping with a dementing illness 
of the Alzheimer’s type. 
 
 

“Mr. Roberts reports that J.I.J. continues to live in his home with his wife and 
two daughters. He notes that in his meeting with J.I.J. on February 27, 2013, 
though J.I.J. was pleasant and cooperative he was not oriented to time or 
situation. He did not know what month it was. He did not know why Mr. 
Roberts was interviewing him. Mr. Roberts did not observe J.I.J. to exhibit any 
psychotic symptoms. Mr. Roberts noted that J.I.J. was hard of hearing.” 
 
“Family members indicate that J.I.J. wanders from the family home and 
therefore, for his safety, is not let out at night. One of J.I.J.'s daughters said 
J.I.J. no longer recognizes her. His memory remains very poor for recent 
events.” 
 
“We agreed with the parties that J.I.J. should be discharged subject to 
conditions. He is well cared for by his family, many of whom attended the 
hearing. He has very little time to himself in which to pose a problem to 
anyone. He is unable even to leave the family home unaccompanied. We 
accepted Dr. Morgan's assessment that J.I.J. does not pose a significant risk to 
the public. The conditions attached to the discharge were read to J.I.J. in the 
presence of his counsel and his family. This disposition will be reviewed on or 
before the expiration of 12 months.” 
 

Allbrett (Re), [2013] BCRBD No 1. 
 

62-year-old man found NCRMD in 2002 on three counts of assault 
and one of uttering threats. This was from two incidents: (i) a 
dispute with another person while waiting in line whereby the 
disagreement escalated and he threatened the person with a knife, 
and when a third person intervened, D punched him, and (ii) about 
one week later D stole two cases of beer from liquor store and when 
he was confronted by two female clerks, he assaulted them. The 
Board ordered an absolute discharge. Conditions included 

“He continues to reside at Olympic Vista, a supported mental health housing 
that is staffed on a 24-hour basis by the Cool Aid Society of Victoria. In 
addition to staff support the complex provides one hot meal per day. Despite 
this degree of support, the facility is designed to operate on a landlord/tenant 
model, meaning that each resident is expected to be basically independent. 
This level of support has proved sufficient for the accused.” 
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schizoaffective disorder, a cognitive disorder NOS, vascular 
dementia and a history of anti-social personality traits; a history of 
alcoholism; and a historic suicidal thinking hospital admission (1988) 
and in context of alcohol abuse. His mental state remained unstable 
and characterized by episodes of depression, neurosis that 
suggested borderline personality disorder, and other behaviours 
consistent with anti-social personality traits, and persecutory 
religious delusions. He had multiple psychiatric admissions including 
six to the Forensic Psychiatric Hospital. The Board ordered an 
absolute discharge. 
 

“Dr. Roth acknowledged that the community mental health team would not 
be able to provide the same degree of supervision that has been provided by 
forensic services. Nevertheless she concluded that it would be sufficient to 
maintain the accused's stability. She concluded that the accused was currently 
at low risk to engage in future violent or dangerous behaviour. She agreed 
that the accused's risk would increase if he were to resume substance use.” 
 
The Board acknowledges that the accused is not without any risk. His lengthy 
history of mental illness and protracted instability following the index 
offences underscore his basic fragility. Nevertheless it appears that the 
accused's reintegration into society has been completed and that there is no 
further treatment required from forensic services that cannot be delivered by 
community mental health agencies. We note that the accused thinks highly of 
the Cool Aid Society in that their support will remain in the event of an 
absolute discharge. The Board is entitled to rely upon the assessment of the 
medical experts familiar with the accused. Dr. Roth was unequivocal and firm 
in her opinion of the accused's diminished risk. In all the circumstances, the 
Board found that the evidence no longer established that the accused was at 
real and foreseeable risk of future dangerous behaviour. The accused is 
therefore absolutely discharged.” 
 

 

We used a standard legal database to search for British Columbia court and review board criminal law cases from January 2013 to February 2018. We used the search term 
“dementia.” This may have excluded cases that only used narrower terms such as “Alzheimer’s disease;” however, using the broader term “dementia” reduced the number of civil 
law case returns that were mixed into the criminal law results. Not all of the criminal cases returned had a defendant with dementia. Sometimes victims or other persons related 
to the defendant had dementia. Many cases are unreported. In jury trials, there is no written decision. This appendix is a summary of our case findings.  
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Appendix D: Manitoba 

Implementation Plan 

 
In response to Judge Chartier’s Frank Alexander Inquest recommendations, the Manitoba 
Minister of Health created a Provincial Implementation Team to provide leadership on the 
development and implementation of specific action statements. This appendix includes the 
following information: 
 

• Provincial Implementation Team terms of reference; 

• the supplemental care protocol for Manitoba’s long-term care section; 

• the draft health and justice/corrections protocol; and 

• the action statements’  implementation status.  
 

Other related materials including advisory notes to the premier, ministers and deputy ministers 
are on file with Dementia Justice. 
 
 
  
 
 
 



http://cbs.wondershare.com/go.php?pid=2990&m=db
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Appendix E: Justice Leaves of Absence 

In February 2018, we made formal and informal access to information requests to provincial and territorial health departments, as well as five local health authorities in British 

Columbia, to see whether there were any long-term care materials related to residents having involvement with the criminal justice system including its impacts on assessment, 

placement, treatment and funding. Island Health (British Columbia) added: “Please be aware that Island Health does not have records related to clients having involvement with 

the criminal justice system and impacts on assessment, placement, treatment, and funding because it is not required information to the client assessment process. The clients are 

assessed for eligibility and funding is determined prior to the client moving into Residential Care.”  

We also searched for publicly-available provincial and territorial long-term care policy manuals.  

 

Jurisdiction 
 

Policy manuals and records 

B.C. Home and Community Care Policy Manual (January 1, 2016) 
Chapter 6: Residential Care Services, Section 6.D: Access to Services 
 
Temporary Absences 
A client may be temporarily absent from a residential care facility: 

• due to hospitalization or admission to specialized services; or 

• if a reasonable period of absence is in the best clinical or personal interests of the client. 
 
The cumulative client absences due to hospitalization or admission to specialized services are not limited during a calendar year.  
 
The cumulative client absences for personal reasons are limited to 30 days in a calendar year unless the health authority approves otherwise. 
 
The client is required to continue to pay their client rate during a temporary absence from the residential care facility unless arrangements have been made for another 
person to temporarily use the client's facility bed. In this case, the temporary client is responsible for paying the client rate. 

 Ministry of Attorney General transferred to Community Living BC (CLBC). Ministry of Public Safety and Solicitor General transferred to CLBC. CLBC response: Multi 
Disordered Discharge (funding policy). FOI 

Ministry of Health. No records. FOI 

Ministry of Mental Health and Addictions. No records. FOI 

https://www2.gov.bc.ca/assets/gov/health-safety/home-community-care/accountability/hcc-policy-manual/6_hcc_policy_manual_chapter-6.pdf
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Vancouver 
Coastal Health 
 

FOI 
“A1. VCH does not have anything specific to client absences and involvement with criminal justice system for Residential Care and Assisted Living.  We have a standardized 
Priority Access Screening Tool and Financial Profile and Calculations (HLTH 1.6) for all residents, and there is an Assisted Living Application and Terms for Services 
Agreement.  We do have a general Assisted Living Standard for Temporary Client Absence guideline related to temporary absences.  We also have Risk Management 
guidelines related to Addressing Perceived, Threatened or Actual Assault where it involves a patient/resident and VCH staff.  These records are attached. 
 
A2. When a prospective residential care client is involved with the criminal justice system, the local Priority Access team may partner with the Police Department (Elder 
Abuse Team) and the VCH ReAct team to review the criminal offense(s) and develop a safety/protection plan.   
 
VCH has a Violence Prevention curriculum for all staff (developed in 2010).  As of September 2017, all new staff are scheduled for a mandatory 8-hour classroom session as 
part of orientation.  Residential Care sites also have violence and aggression screening tools and alert protocols (upon admission, and ongoing).  See attached Workplace 
Violence Prevention Education. 
 
Vancouver has a partnership with the Police Department’s Elder Abuse Team to conduct education sessions for our Service Providers regarding reporting resident-to-
resident aggression.  If sites call 911, they request the On-Call Domestic Violence Sergeant so that clients are not arrested from RC sites.   
 
VCH also has a draft framework for Designated Agencies and Police Working Together, used in training Designated Responders.   
 
… 
 
B. In keeping with Section 6.C of the Home and Community Care policy, clients referred for publicly subsidized Residential Care agree to the following requirements: 
 

• Will accept the first appropriate bed when the client’s preferred facility or location could not be accommodated on admission; 

• Has consented to admission to the facility, and has agreed to occupy the bed within 48 hours of notification of the availability of the bed; 

• Has agreed to pay the assessed client rate.  
 
Documentation of the first two requirements are captured in the Client Agreement section of the Priority Access Screening Tool.  Documentation of agreement to pay the 
assessed client rate is recorded on the Financial Profile and Calculations form (HLTH 1.6).   
 
The HCC policy CH.6, Priority Access Screening Tool and Financial Profile and Calculations are required for all clients entering owned and operated and contracted 
Residential Care sites.” 
 
Subsidized assisted living policy for temporary absences   
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“Absences of 72 hours (consecutive) or less are not counted toward the 30 day total. Absences longer than 72 hours will not have the first 72 hours deducted from the 
total.”  
 
“Service Providers will identify, in writing, clients who are getting lose to their maximum absence and or who wish to obtain approval to be absent for more than 30 days to 
the VCH [Assisted Living] Case Manager. The information should contain both the reason for the request and the timeframe, as well as any other collateral information 
(such as cumulative absences year to [date].” 
 
Guidelines on Addressing Perceived, Threatened, or Actual Assault (2015) 
Follow Up 
“The Manager and Employee, an when relevant, Client Relations and Risk Management, Workplace Health Safety & Prevention, Integrated Protection Services or other partners will work 
together to develop a plan for moving forward, including attention to the following elements and action: 

a) Developing and implementation of a safety and support plan for the Employee whose work may potentially involve future interactions with the individual(s) involved in the 
aggressive incident;  
b) Liaison with the Police and Crown Counsel to support and monitor the progress of the court process. 
c) The Manager will conduct a Safety Event investigation to identify and disseminate any learning which may be possible from review of the incident; 
d) The Manager/delegate will Update the Violence and Aggression Alert System; 
e) Ensure than an appropriate patient care plan is in place and monitored accordingly.” 

 

Fraser Health 
 

FOI 
[W]hen a resident moves into a Fraser Health Authority owned and operated residential care facility the following forms are completed:  
 
• Regional Consent for Health Care  
• Comfort Fund Authorization – total of 3 forms  
• Consent for Podiatry Care Service  
• Identification of Substitute Decision Maker(s)  
• My Funeral Arrangements Contact Plan  
• Persons Not Authorized by the Representative to Remove/Release Residents  
• Persons who are Prohibited from Accessing Residents  
• Regional Financial Agreement – 2 forms  
• Monthly Charge Information 
 

Interior Health 
 

FOI 
Contract templates for residential care between health authority and  contracted care providers. Example of clause: 
 



 

225 
 

“Prior to employing or engaging any individual to provide any part of the Services, the Service Provider will implement all appropriate and/or required pre-employment 
screening mechanisms, including causing criminal records checks to be made in respect of each individual currently 
employed or contracted by the Service Provider to provide the Services and/or having contact with Clients.” 

Island Health 
 

FOI 
“Island Health does not have records related to clients having involvement with the criminal justice system and impacts on assessment, placement, treatment, and funding 
because it is not required information to the client assessment process. The clients are assessed for eligibility and funding is determined prior to the client moving into 
Residential Care.” 
 

Northern 
Health 
 

FOI 
It appears no response was received. 

Alberta Alberta Health: “[T]here is no policy in place regarding absences from long-term care due to involvement with the criminal justice system. When situations like this arise, 
they are dealt with on a case by case basis. As the duration of absence would likely be known, when the reason is incarceration, the length of absence helps to guide the 
decision as to whether or not a client’s space would be held for their return. The nature of the offense may also inform whether this return can be managed well both for 
the person and those in the continuing care facility. 
 
There is no policy in place that specifically addresses how the continuing care system is to accommodate and support clients charged with a criminal offence – individual 
instances are dealt with on a case by case basis. Charges against an individual may not be known at the time they are assessed for, or move into, continuing care. 
Depending on the nature of the charge, considerations may arise regarding the safety of staff and/or other continuing care residents, many of whom represent vulnerable 
populations. Another consideration is that AHS may have to incur additional costs (e.g. the hiring of security) to provide continuing care services safely and effectively for 
all. 
 
There is no policy regarding funding for clients who have displayed aggressive or violent behaviour and have been charged with a criminal offence – again, each case is 
reviewed and considered on a case by case basis. In situations where additional funding is required, there are mechanisms in place within AHS to do so.”  
 

Saskatchewan Program Guidelines for Special Care Homes (Revised May 2016) 
Section 4: Access to Service, Title 4.5: Transfers 
c) Transfer to Hospital or other Health Care Centre:  
i. A significant change in a resident’s health condition or an incident may necessitate a transfer to hospital or health centre. In such cases, it is the expectation that the 
resident will continue to maintain their room in the special- care home until such time it is deemed that the resident will be unable to return to the special-care home. 
During a resident’s absence from the special- care home, the room shall not be utilized for the accommodation of another resident without consulting the 
resident/responsible person;  
 
Section 4: Access to Service; Title 4.7: Referral to Other Agencies 

http://publications.gov.sk.ca/documents/13/98649-Program%20Guidelines%202016.pdf
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A process shall be established directing the referral process when a resident’s care needs exceed the capabilities of the current special-care home or bed availability is 
limited…. 
 
Section 4: Access to Service; Title 4.10: Communication Processes for Residents Leaving and Returning to the Facility 
The communication process to ensure residents arrive and leave facilities safely includes but shall not be limited to:  
a) When a resident is being transferred to a special-care home from another facility (acute care, another special-care home, personal care home, home care services in a 
private home, etc.), the special- care home shall ensure that specific details  
are received from the transferring facility to ensure the safety of the resident. 
 

Ministry of Health: “In Saskatchewan, the Ministry of Health provided global funding to the 12 former health regions and now funds the Saskatchewan Health Authority 
(SHA) for the delivery of health programs and services.  Through this funding, the SHA determines the distribution and mix of health care services and staffing needs across 
the province. 
 
Staffing in long-term care is not determined by the Ministry of Health, rather, staffing allocations are based on a number of key factors.  Staffing is partially determined by 
the specific care needs of the residents.  A resident with complex medical care needs (i.e. ventilators) or complex behaviors would have a higher staffing ratio. 
 
Resident safety is paramount and every effort is made to ensure safe and appropriate care is offered to their residents while taking into consideration many mitigating 
factors. 
 
Under The Provincial Health Authority Act, all special-care homes and other designated facilities providing long-term care are required to follow standards set out in the 
Program Guidelines for Special-care Homes.  These care standards are comprehensive, and cover such areas as resident rights and responsibilities, access to service, 
resident care, and appropriate staffing mix to best meet residents' needs. 
 
Below are responses to your questions: 

1. Is there a policy on how absences or transfers from long-term care due to involvement with the criminal justice system are dealt with (as opposed to an 
absence due to a hospital stay, for example)?  

There is no provincial policy regarding this. 

2. How does the long-term care system accommodate and support clients who have been charged with a criminal offence. This could include, for example, 
policies on how facilities review and assess placement options for persons who have been charged with a criminal offence. 

http://www.publications.gov.sk.ca/details.cfm?p=87681
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The SHA officials report there have been limited cases where a LTC facility had a resident charged with a criminal offence.  When LTC facilities are aware of this,  the 
next steps are based on the assessment of risk, such as:  

a) Enhanced observation – short term process to access additional care staff/security staff for client safety needs, observation, assessment, and development of a 
safe plan including  assisting to determine placement needs.  

b) Geriatric Services Resource Team – additional support for assessment and planning for care.  The resources may include RN/NP, Social Work, OT, Pharmacy, 
Behavioural Consultants, Geriatric Psychiatrist etc. 

c) In-Patient Assessment – short term admission to the Dementia Assessment Unit which is a secure unit with a high level of resource support (for continuation of 
the assessment, planning, interventions, and evaluation of effectiveness) after which time the resident is discharged to the most appropriate environment. 

d) Specialized dementia care units –in Regina there is a 10-bed unit for males who have high risk behaviours that remain unstable, and require longer term 
placement.  Unit staff use therapeutic tools and the unit is resourced with a higher staffing complement that a regular LTC unit.  There is also a similar one for 
female residents, although the care needs are less intense.  

e) Ongoing enhanced observation – rare circumstances where the level of risk was sustained and additional care staff and security staff were required to be part 
of the daily support for a period of months until a decline in client health/behavioural status, where risk was alleviated.  

3. Funding for clients who have displayed aggressive or violent behaviour and been charged with a criminal offence. This could include, for example, policies on how 
facilities apply for funding to serve such clients. 

There are no provincial policies regarding this; however, as mentioned above, the Ministry of Health provides global funding to the SHA.  Given this, any 
additional funding to a support additional care staff/security staff would be up to the LTC facility and the SHA.  Typically these are dealt with on a case-by-
case basis.” 
 

Manitoba 
 

See our discussion above in The Manitoba inquest: comprehensive recommendations. 

Ontario In addition to Ontario’s guide, see Long-Term Care Homes Act, 2007, supra note 83. 
 

NB 
 

Standards Manual: Nursing Home Services (March 2017) 
 

Social Development Department. No response. 
 

NS Continuing Care: Policies and Standards 
 

Challenging Behaviour Program Manual (2013) 
 

http://www2.gnb.ca/content/dam/gnb/Departments/sd-ds/pdf/Standards/NursingHomesStandardsManual.pdf
https://novascotia.ca/dhw/ccs/policies-standards.asp
https://novascotia.ca/dhw/ccs/policies/Challenging-Behaviour-Program-Manual.pdf
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Long Term Care Program Requirements: Nursing Homes & Residential Care Facilities (2016) 
Requirements for nursing homes: “When residents are exhibiting responsive behaviours, the interdisciplinary team assesses the residents to determine the underlying 
causes of the behaviour, identifies the type and level of risk, and develops, communicates and evaluates the plan of care and outcomes in accordance with section 6.3, 
Individual Plan of Care.” 
 
Protection of residents from abuse: “An allegation of abuse or suspected abuse, which falls under the jurisdiction of the Criminal Code of Canada, is reported to the police, 
the Department of Health and Wellness’ [Protection in Persons of Care Act] toll free line and the Nova Scotia Health Authority.” 
 

Public Enquiries. No response. 
 

PEI 
 

Operational and Care Service Standards for Private Nursing Homes (Amended November 2016) 

Health and Wellness Department. “We do not have policy regarding this matter and deal with individual situations case by case to put in place the appropriate precautions 
where necessary.” 
 

Nfld Long Term Care Facilities in Newfoundland and Labrador Operational Standards (November 2005) 
 

Provincial Personal Care Home Program Operational Standards (Revised April 2007) 
 

Health and Community Services Department:  
Is there a policy on how absences or transfers from long-term care due to involvement with the criminal justice system are dealt with (as opposed to a medical or 
psychiatric absence due to a hospital stay, for example)? “In NL there are no policies that specifically address transfers due to involvement with the criminal justice system.”  
How does the long-term care system accommodate and support clients who have been charged with a criminal offence. This could include, for example, policies on how 
facilities review and assess placement options for persons who have been charged with a criminal offence. “There are no specific policies on this. Such instances are fairly 
rare in NL and are addressed on a case by case basis with consideration to the level of potential risk to other Residents.” 
Funding for clients who have displayed aggressive or violent behaviour and been charged with a criminal offence. This could include, for example, policies on how facilities 
apply for funding to serve such clients. “There are no differences with respect to funding.” 
 

Yukon Health and Social Services. Does not have any related policies. 
 

 

 

https://novascotia.ca/dhw/ccs/policies/Long-Term-Care-Facility-Program-Requirements.pdf
https://www.princeedwardisland.ca/sites/default/files/publications/ocsspnh11h.pdf
http://www.health.gov.nl.ca/health/publications/long_term_care_standard.pdf
http://www.health.gov.nl.ca/health/publications/april07_pch_manual.pdf
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Appendix F: Admission Agreements 

In February 2018, we made formal and informal access to information requests to some provincial and territorial health departments, as well as five local health authorities in 

British Columbia, to see if there were any standard resident contracts. Among the responses, Island Health provided 58 assisted living and residential care standard admission 

agreements for subsidized units (940 pages; some duplicate material). Vancouver Coastal Health’s Assisted Living Application and Terms for Services (last updated 29 March 2012) 

includes a clause that states that if you are accepted to move into assisted living, you agree to “[n]ot be away from your suite for personal reasons (excluding hospitalizations) for 

more than 30 days in a calendar year, unless approved by VCH in advance. If you are, you may be required to pay the full, unsubsidized cost for any approved period.” 

Among the Island Health admission agreements, there were a mix of government- and privately-operated (i.e., a private company or non-profit agency). Depending on the type 

of housing, document titles included admission agreements, occupancy agreements, residency agreements and apartment rental agreements. We did not find any specific language 

on justice leaves of absence. Most agreements include clauses on absences due to hospitalization and transfers to more appropriate accommodations including for situations in 

which a resident’s care needs place others at risk, and there were some other clauses related to the issue. Examples include: 

 
Assisted living or residential 
care home in Island Health 
 

Examples of clauses on transfers, evictions and absences 

Alberni Clayoquot 
Continuing Care Society 
(multiple homes) 
 

“I am aware that the home has the right to transfer a resident to another facility if their presence in the home creates an unsafe situation for staff, other 
residents or themselves.” 

Arrowsmith Lodge “Discharge from the facility can arise from hospital admission, transfer to another facility, return to the community or death.” 
 

Ayre Manor Lodge (Sooke 
Elderly Citizens’ Housing 
Society) 
 

“If the Resident is eligible for a rent subsidy and if the Resident is absent from the residential premises for three consecutive months or longer without the 
prior written consent of the Owner, the Owner may end the Residency, even if the rent is paid for that period.” 
 
“The Owner and/or Operator may terminate this Agreement by giving thirty (30) days written notice to the Resident and to the responsible person, if you have 
one. Such notice will follow discussions between the Resident, the Operator and Vancouver Island Health Authority, and are subject to section 26 of the 
Community Care and Assisted Living Act. 
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• If the Resident is engaging in behaviour which is a threat to his/her own mental or physical health or safety, or to the mental or physical health or 
safety of others in the building the termination notice may be less than thirty (30) days.  
 
Some of the reasons the Residency Agreement may be terminated include, but are not limited to, the following: 
 

• If the Resident fails to comply with any provincial or local laws after receiving notice of alleged violations; 

• If the Resident fails to comply with the rules and regulations of the building; 

• If the Operator and/or Vancouver Island Health Authority finds that the building is inappropriate for the Resident’s needs, or 

• If there is a change in the use of the building.” 
 
“It is agreed and understood that a Resident’s effects will be removed from the suite by the end of the termination period. If additional time is required for 
such removal, advance arrangements must be made and an additional monthly fee will be pro-rated.” 
 
 

Brentwood House (Beacon 
Community Services) 
 

“The resident understands that although Brentwood House may be the resident’s home for the remainder of the resident’s life, there are some circumstances 
that would necessitate a move to alternate accommodation. These circumstances include: a permanent change in the resident’s ability to mobilize 
independently; behaviours that would negatively impact the quality of life of the resident or others; need for complex medical care, environmental issues or 
services not provided by Brentwood House.” 
 

Broadmead Care Society 
(multiple homes) 
 

“I acknowledge that [Broadmead Care Society] may, at its sole discretion, relocate residents to a different room or lodge in response to changes in the 
resident’s care needs or the facility’s requirements.” 
 

Casa Loma 
 

“Temporary Absences – in the event a Resident is absent for an extended length of time, there is no reduction in the Total Monthly Basic Fee.” 
 

Chartwell Malaspina Care 
Residence 
 

“Unless this Agreement has been terminated it shall remain in full force and effect during temporary absences of the Resident from the Residence, including 
temporary periods of hospitalization or other required absences, in accordance with Health Authority guidelines.” 
 
“Where, in the opinion of the Residence or the Resident’s attending physician (in consultation with the Residence’s medical director and the health authority), 
the Resident can no longer be appropriately cared for in the Residence or becomes a hazard to the health and safety of him/herself, other residents and/or 
staff, the Residence will notify the Resident and/or Responsible party. The Residence may take steps to arrange a transfer or discharge of the Resident to a 
more appropriate setting in accordance with applicable legislation.” 
 

Cokely Manor 
 

“There will be no reduction in the monthly rental fee even in the event of hospitalization or extended vacation.” 
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“You agree to notify the Manor in advance of an extended absence.” 
 
“In the event a resident is absent from the Manor for an extended period of time, there is no reduction in the Total Monthly Fees. Under no circumstance shall 
the suite be sublet during the Tenant’s absence.” 
 

Comox Valley Seniors Village 
(Retirement Concepts) 
[assisted living] 
 

“Temporary Absences – in the event a Resident is absent for an extended length of time, there is no reduction in the Total Monthly Basic Fee.” 
 

Comox Valley Seniors Village 
(Retirement Concepts) 
[complex care] 
 

“The Resident may not verbally or physically abuse other persons, whether other residents, visitors, staff, companions or other workers. The Resident who 
abuses others may be discharged immediately and may be liable for payment of damages and other remedies under the law;” 
 
“Admission to the Facility shall not be considered permanent placement. If major changes occur in the Resident’s state of health, so that after re-assessment, 
and in the opinion of the General Manager, his/her care requirements fall outside those safely accommodated by the Facility, the Resident shall be 
discharged;” 
 
“The Facility may discharge the Resident who fails to comply with the terms of this Agreement.” 
 
“The Resident authorizes the Facility to transfer him/her to an acute care hospital if, in the opinion of the Nurse-In-Charge, this is necessary to his/her well 
being. Upon discharge from the acute care hospital the Facility will re-admit the Resident providing that the Resident’s care requirements, after re-assessment, 
and in the opinion of the General Manager, can normally and safely be accommodated in the Facility.” 
 
“This agreement terminates on the date the sponsored room is vacated.” 
 

Eden Gardens 
 

 

Evergreen Seniors Home 
 

“The Resident is not entitled to any discount, adjustment or rebate of the Basic Fee on account of vacation or other temporary absences, due to medical 
reasons or otherwise.” 
 
“This agreement may be terminated by Evergreen at any time for non-payment of the Basic Fee and other charges within five days of the due date therefore, 
and on 30 days’ Notice to the Resident and to the Resident’s Representative if any of the following occurs: 

a) Failure of the Resident to comply with the Adult Care Regulations [replaced by the Residential Care Regulation] after receiving written notice of the 
alleged violation. 
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b) Failure to comply with Evergreen’s House Rules and Regulations…, in effect from time to time. Evergreen reserves the right to update the House Rules 
and Regulations and the Resident’s Handbook, and the Resident agrees to abide by any such changes.  

c) the Administrator, and the Resident’s physician or an appropriately skilled professional, on re-appraisal, determining that the Facility is not appropriate 
or unable to meet the Resident’s needs, the Facility will require the Resident to be relocated.” 

 
“This agreement may be terminated by Evergreen on 3 days’ Notice to the Resident and to the Resident’s Representative (and where the Local Health 
Authority or Province of B.C. is funding the Resident’s accommodation, permission of the licensing agency), for cause. Cause is deemed to exist (but is not 
limited to) when the Resident engages in behavior which interferes with the proper management of Evergreen’s Facility and/or threatens the mental and/or 
physical health or safety of him- or herself, or other Residents and/or Staff of the Facility.” 
 
Hospital Admissions. “When a Resident requires hospitalization, their room will be reserved for the Resident for a period of 30 days, unless directed otherwise 
by the Resident and/or the Representative, at the Resident’s expense. During that time, Evergreen will consult with the family physician and the Hospital 
Discharge Planner to determine date of discharge, and, at the request of the Resident, the Unit may be reserved for the Resident for a longer period.” 
 
“If it is determined that the Resident is not able to return to the Facility, the provisions of paragraph IV 6. Apply [one month’s notice].”  
 

Glacier View Lodge 
 

“While he/she is absent from the premises of Glacier View Lodge, including for vacations or casual leaves of absence, he/she assumes full responsibility and 
liability for his or her own welfare and care requirements and hereby releases Glacier View Lodge and its staff from any liability resulting therefrom.” 
 

Glenwarren Lodge (Revera) 
 

“Accommodation fees will be charged for the day of admission and each day that follows including the day of discharge. If personal belongings are left in the 
room, the accommodation fee will be charged until the room is vacated. A fee of $100.00 plus GST will be charged for the disposal of items left in the room 
(donated items must be approved by the Executive Director or Director of Care).” 
  
“[The Resident/Responsible Party agrees to] the disposal by the Facility of Resident Valuables if these are not claimed by the Resident or the Responsible Party 
within three (3) months of the Resident’s discharge from the Facility.” 
 

Grafton Lodge Housing 
Society 
[Assisted Living] 
 

“Every effort will be made towards resolution; however Grafton Lodge must ensure a healthy and safe environment for all residents. If a third occurrence 
happens a meeting will be held with the resident, family / contact person, Case Manager (if appropriate) and Grafton Lodge management and the resident will 
be given notice that he must relocate as soon as possible. Grafton Lodge will work with the resident, family / contact person, and Case Manager and the Exit 
Plan will be put into place.” 
 

Greenwoods Eldercare 
Society 
[Assisted Living] 

“There will be no reduction in the monthly rental fee even in the event of hospitalization or extended vacation…. The Operator has the right to terminate 
occupancy with one month’s calendar notice. The Operator has the right to end occupancy with less than one month’s notice if the occupant fails to adhere to 
any aspect of the Occupancy Agreement.” 
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Greenwoods Eldercare 
Society 
 

“The Operator has the right to terminate occupancy with one month’s calendar notice. The Operator has the rights to end occupancy with less than one 
month’s notice if the occupant fails to adhere to any aspect of the Occupancy Agreement.” 
 
“In the event a resident is absent from the residence for an extended period of time, there is no reduction in the total monthly fees.” 
 
“The Operator reserves the right to terminate this Agreement at any time if the Resident is unwilling or unable to fulfill his/her obligations under this 
Agreement. Termination of occupancy can be less than one month’s calendar notice: 

• If the Resident in engaging in behavior that is a threat to his/her own mental or physical health or safety, or to the mental or physical health or safety 
of others in the Building. 

• If the Resident or their guests fails to comply with the rules and regulations of the Building. 

• If the Resident is no longer able to make decisions or direct care on their own behalf. 

• If the Operator and or/the [sic] Health Authority finds that due to increased care needs that cannot be met by the Assisted Living program, the 
Operator will have the final determination as to whether or not that assistance services being provided are adequate for the care and safety of the 
Resident.” 

 
“Counseling for termination of residency is a process through which the Resident and/or their responsible person and the Health Authority are apprised of 
concerns and noticed changes in the Resident. When a Resident develops care needs beyond the scope of their current Personal Services Plan, the Operator 
will identify the problem, recommend possible solutions, inform the Health Authority, and recommend alternate options for care. A new Personal Services Plan 
will be developed to meet the needs identified in conjunction with the Health Authority.” 
 

Heritage Place (Alberni 
Valley Assisted Living 
Society) 
 

“There will be no reduction in the monthly rental fee even in the event of hospitalization or extended vacation.” 
 
“The Tenant agrees to notify the Manager in advance of an extended absence.” 
 
“In the event a Tenant is absent from Heritage Place for an extended period of time, there is no reduction in the total monthly fees.” 
 

Hillside Terrance Assisted 
Living (Victoria Cool Aid 
Society) 
 

“if the Resident ceases to live in the Unit, regardless of payment of Occupancy Fee, for a period of not less than 45 days the Unit may be considered 
abandoned, and this Agreement ended.” 
 
“The Operator may end this Agreement at any time by giving the Resident not less than 24 hours notice if the Resident or Guest is engaging or behaving in a 
manner which is abusive and/or a threat to the mental or physical health or safety of the Resident, staff, guests, invitees, or other Residents.” 
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Ironwood Place (Campbell 
River and District Association 
for Community Living) 
 

“In the event a resident is absent from Ironwood Place for an extended period of time, there is no reduction in the Total Monthly Fees.” 
 
“If a tenant is to be away from their suite for holidays, hospital stay, etc. the Administrator must be notified.” 
 

James Bay Care Centre 
 

“I will remove ALL my possessions from my room within 24 hours of discharge from James Bay Care Centre. If there are belongings left behind I am aware and 
accept the cost of James Bay Care Centre disposal fees of $150.” 
 
 

Kiwanis Pavilion (Oak Bay 
Kiwanis Health Care Society) 

“Continued non-compliance with policies, procedures and protocols may warrant transfer or eviction from the Facility to an alternate location within a time 
frame solely at the discretion of the Facility.” 
 

La Rosa Gardens (4 All 
Seasons Holdings Ltd.) 
 

“Transfer of Resident: Should, (in the opinion of La Rosa Staff), the Resident’s health circumstances warrant, La Rosa staff will seek to have the Resident 
transferred to a more appropriate setting.” 
 
“Rent During Absences: Until this agreement has been terminated the Resident is responsible for paying the full amount of the basic monthly fee even when 
absent from the Unit or the building, including, but not limited to, times when the Resident is on vacation, or in a care facility, or hospital. You are not entitled 
to any discount from your Rent during such absences.” 
 
“La Rosa reserves the right to decide and make all arrangements regarding residency, including decisions about who will be accepted as a resident, transfers 
between Units or to a more appropriate accommodation outside of La Rosa Gardens, the application of building rules, termination of residency, adjustments in 
rates and accommodation.” 
 
“La Rosa shall specify the reason for termination in the notice. La Rosa shall have the right to terminate this agreement without notice or on short notice in 
circumstances where the Resident is engaging in behavior that is in the opinion of La Rosa or its staff, a threat to the mental or physical health or safety of the 
Resident or other residents at La Rosa Gardens.” 
 
“In the event that the Resident’s belongings are not removed from the Unit by the end of the second month La Rosa shall be entitled to remove the belongings 
to storage and any costs associated with the move and storage shall be a debt due by the Resident’s estate.” 
 
“Residents are responsible for their social behavior within the bounds of their capacities.” 
 
“Residents are responsible to enter into Negotiated Agreements in specific situations where their actions place them at a significant and predictable degree of 
risk.” 
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Luther Court Society 
[Assisted Living] 
 

“The Resident agrees to notify the landlord in advance of an extended absence so that the landlord will not think the apartment has been abandoned. 
 
Should the Resident fail to take possession of the rental unit at the commencement of the present lease, or abandon the premises before the termination of 
the present lease, the Landlord may, at his option, take possession of the premises without notice and relet the premises without prejudice to a new 
Resident.” 
  

Luther Court Society “I will remove all my possessions from my room within 24 hours of discharge from Luther Court. I understand that items left at Luther Court and not collected 
after 30 days will be disposed of at the discretion of Luther Court. 

Lodge on 4th (Park Place 
Seniors Living) 
 

 

Jesken Aerie (M’Akola 
Housing Society) 
[Assisted Living] 
 

“Until this agreement has been terminated, the Resident is responsible for paying the full amount of the basic monthly fee even when absent from the suite or 
the building, including, but not limited to, times when the Resident is on vacation, or in the hospital.” 
 

Marrion Village (Baptist 
Housing Care Homes 
Society) 
[Assisted Living] 
 

“The Society may terminate this Agreement by giving thirty (30) days written notice to the Resident and to the Responsible Person. Such notice will be the 
result of discussions with the Resident and Health Authority. 
 
Some of the reasons the Agreement may be terminated include, but are not limited to, the following: 
 

a) if the Resident fails to pay, within ten (10) days of the due date, whether notice is given or not, the monthly rent or additional charges for services as 
requested; 

b) if the Resident fails to comply with the provincial or local laws after receiving written notice of an alleged violation; 
c) if the Resident fails to comply with the rules and regulations of the building; 
d) if the Society finds that the Resident’s physical or mental condition changes and/or the Resident is no longer able to make decisions on their own 

behalf and/or requires health care services not available in this location (i.e. the building is inappropriate for the Resident’s needs); or 
e) if there is a change in the use of the building. 

 
In addition to the above reasons, the Society may terminated this Agreement at any time by giving the Resident written notice, which may be less than thirty 
(30) days, if the Resident is engaging in behaviour which is a threat to their own mental or physical health or safety, or to the mental or physical health or 
safety of others in the building.”  
 

Mount St. Mary Hospital 
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Nanaimo District Senior 
Citizens’ Housing 
Development Society 
[Independent Living] 
 

“The Tenant must pay the Rent even when the Tenant is absent from the Unit, providing this Agreement is not ended, including, but not limited to times when 
the Tenant is on vacation or when the Tenant has been transferred temporarily to other accommodation such as a hospital, residential care facility, or other 
health care facility. The Tenant is not entitled to any deduction from the Rent during such absences.” 
 

Nanaimo District Senior 
Citizens’ Housing 
Development Society 
 

“The Tenant must pay the Rent even when the Tenant is absent from the Unit, providing this Agreement is not ended, including, but not limited to times when 
the Tenant is on vacation or when the Tenant has been transferred temporarily to other accommodation such as a hospital, residential care facility, or other 
health care facility. The Tenant is not entitled to any deduction from the Rent during such absences.” 
 
“Should the health of the Tenant be determined by the Vancouver Island Health Authority to require supports beyond those provided in the Property, 
including outside health providers, then the Tenant must move to a more appropriate location. The [Home] and the Vancouver Island Health Authority will 
work with the Tenant to find alternative, appropriate accommodation as soon as possible.” 
 
“The [Home] may end this Agreement at any time by giving the Tenant not less than 24 hours written notice if the Tenant or Resident is engaging or behaving 
in a manner which is abusive and/or a threat to the mental or physical health or safety of the Tenant, Resident, staff, guests, invitees, other occupants or 
others.” 
 
“The [Home] may end this Agreement at any time without notice if the Tenant abandons the Unit as described in Section 54.” 
 
“The [Home] may end this Agreement on 15 days written notice for non-payment of Rent and/or Additional Services cost.” 
 
“The [Home] may end this Agreement by giving the Tenant not less than one calendar month’s written notice: 

• if the Tenant is continually late in paying Rent and/or Additional Services costs (for example 4 or more times in any 12 month period); 

• if the Tenant or Resident or guest commits a breach of this Agreement or other reasonable rules and regulations pertaining to the Property; 

• if the Tenant or Resident or guest fails to comply with any provincial or local laws after receiving notice of such violation; 

• if in the opinion of the [Home] the health of the Tenant is such that the Tenant requires health services that cannot be provided in the Property; [and] 
∙∙∙ 

• for any other reasonable cause.” 
 
[Section 54: Abandonment]. “Because the Property receives support from government agencies it is of great importance to the [Home] that maximum use is 
made of the Property and the Unit in serving persons in need, therefore: 

• if the Tenant ceases to live in the Unit, and the Rent is not paid within 15 days after the due date, the Unit will be considered abandoned and this 
Agreement ended; 
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• if the Tenant continues to pay the Rent but ceases to live in the Unit, for a period of not less than 45 days, without the prior written approval of the 
[Home], the Unit may be considered abandoned, and this Agreement ended; and 

• the [Home] may move all property in the Unit to a storage facility at the Tenant’s expense and may eventually dispose of such property in accordance 
with applicable law and may use the proceeds, if any, to meet any outstanding amounts owed to the [Home] by the Tenant.” 

 

New Horizons Community of 
Care 
 

“Unless this Agreement has been terminated, it shall remain in full force and effect during temporary absences of the Resident from the Home, including 
temporary periods of hospitalization, if any.” 
 
“While he/she is absent from the premises of the Home, including for vacations or casual leaves of absence, he/she assumes full responsibility and liability for 
his or her own welfare and care requirements and hereby releases the Operator and its staff from any liability resulting there from.” 
 
 

Parry Place (Capital Region 
Housing Corporation) 
 

“The Owner/Operator may terminate this Agreement by giving thirty (30) days written notice to the Resident and to the responsible person, if you have one. 
Such notice will follow discussions between the Resident, the Owner/Operator and Vancouver Island Health Authority, and are subject to section 26 of the 
Community Care and Assisted Living Act. 
 

• If the Resident is engaging in behaviour which is a threat to his/her own mental or physical health or safety, or to the mental or physical health or 
safety of others in the building the termination notice may be less than thirty (30) days.  
 
Some of the reasons the Residency Agreement may be terminated include, but are not limited to, the following: 
 

• If the Resident fails to comply with any provincial or local laws after receiving notice of alleged violations; 

• If the Resident fails to comply with the rules and regulations of the building; 

• If the Owner/Operator and/or Vancouver Island Health Authority finds that the building is inappropriate for the Resident’s needs, or 

• If there is a change in the use of the building.” 
 
“It is agreed and understood that a Resident’s effects will be removed from the suite by the end of the termination period. If additional time is required for 
such removal, advance arrangements must be made and an additional monthly fee will be pro-rated.” 
 

Qualicum Manor 
 

“Should, in the opinion of Qualicum Manor staff, the Resident’s health circumstances warrant, Qualicum Manor staff will have the right to have the Resident 
transferred to a more appropriate location.” 
 
“Absences. Until this agreement has been terminated the Resident is responsible for paying the full amount of the basic monthly fee even when absent from 
the Unit or the building, including, but not limited to, times then [sic] the Resident is on Vacation, or in a care facility, or hospital.” 
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“Qualicum Manor reserves the right to decide and make all arrangements regarding residency, including decisions about who will be accepted as a resident, 
transfers between Units or to a more appropriate accommodation outside of Qualicum Manor, the application of Building Rules, termination of residency, 
adjustments in rates and accommodation.” 
 
“Qualicum Manor may terminate this agreement at anytime by giving 30 days’ written notice addressed to the Resident. Qualicum Manor shall specify the 
reason for termination in the notice. Qualicum Manor shall have the right to terminate this agreement without notice or on short notice in circumstances 
where the resident is engaging in behavior that is in the opinion of Qualicum Manor or its staff, a threat to the mental or physical health or safety of the 
Resident or other residents at Qualicum Manor.” 
 
 

Rest Haven Lodge (Adventist 
Health Care Home Society) 
 

“In the event the Resident is transferred to a hospital for treatment; [sic] the Resident or Representative/POA is responsible for the accommodation fees at the 
Facility during the hospitalization period.” 
 
“Where, in the opinion of the Facility’s Administrator/Designate or the Resident’s attending physician (in consultation with the Facility’s medical director), the 
Resident can no longer be appropriately cared for in the Facility or becomes a hazard to the health and safety of him/herself, other Residents and/or staff, the 
Administrator/Designate will notify the Resident or [Temporary Substitute Decision-Making]. The Administrator/Designate may take steps to arrange a transfer 
or discharge of the Resident to a more appropriate setting in accordance with the legislation.” 
 
[Schedule G: Resident Temporary Leave form] 
 

Retirement Concepts 
(multiple homes) 
[Assisted Living] 
 

“Temporary absences: In the event that a Resident is absent for an extended length of time, there will be no reduction in the Daily Accommodation Fee. Under 
no circumstance shall the Suite be sublet or meal credits be provided during a Resident’s absence.” 
 

Retirement Concepts 
(multiple homes) 
[Residential Care] 

“Temporary absences: In the event that a Resident is absent for an extended length of time, there will be no reduction in the Total Monthly Fees. Under no 
circumstance shall the Suite be sublet or meal credits be provided during a Resident’s absence.” 
 
“If the Resident is no longer capable of residing at the Residence as determined pursuant to Section 11, this Agreement shall terminate immediately on written 
notice by the Operator.” 
 
“The Operator can terminate this Agreement immediately on written notice, if: 
∙∙∙ 

• the Resident or the Responsible Person is in breach of any other provision set forth in this Agreement.” 
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[Section 11]  
“1. The health and/or supportive care needs of the Resident may be assessed from time to time by the Operator. If, following an assessment by the General 
Manager, Director of Care or Clinical Lead at the Residence, it is determined by the Operator that the Resident has personal care needs which are beyond the 
realm of the Operator or the Residence or places others at risk or substantially interferes with other resident’s reasonable enjoyment, the Operator will be 
entitled to terminate this Agreement. 
 

4. The Resident and the Responsible Person agree to immediately cooperate in locating alternate accommodation for the Resident and to expediate a 
move to a more appropriate care setting. While the Resident is awaiting the move to a more appropriate care setting as a result of the above, the 
Operator will assist the Resident and the Responsible Person to organize the additional care services required. The Resident and/or Responsible 
Person shall be responsible for the additional costs. 

 
5. If the Resident’s health deteriorates beyond the level of service of the Operator, arrangements must be made for care and services as deemed 

necessary by the Operator, and if the Resident refuses to make these arrangements or leave for appropriate care, the Resident and the 
Responsible Person agree to indemnify the Operator fully for any costs incurred by the Operator to provide extra care services or to regain 
possession of the Suite, including legal fees and disbursements and applicable taxes. 

 
 

6. The foregoing does not place the Operator under any duty to provide care beyond that contracted for by the Resident under this Agreement and 
which legally may be provided by the Operator.” 

 
 

Ross Place Retirement 
Residence 
 

“The Owner/Operator may terminate this Residency Agreement by providing the Resident written notice of at least one full calendar month if one or more of 
the following applies: 

a) The Resident does not pay the security deposit or pet damage deposit (if applicable) within 30 days of the date it is required to be paid;  
b) The Resident is repeatedly late paying the Monthly Fees; 
c) The Resident is significantly interfering with, unreasonably disturbing, or seriously jeopardizing the health and safety of other residents; 
d) The Resident is engaging in illegal activities on the premises; 
∙∙∙ 
g)   If it is determined by the Owner/Operator that the Resident has personal care needs which: 

a.  are beyond the realm of the Owner/Operator, 
b.  places others at risk, or 
c.  substantially interferes with other resident’s reasonable enjoyment of the property.” 
 



 

240 
 

“In the event the Resident requires support which is beyond what the Owner/Operator is able to provide, the Resident and/or Responsible Person agree to 
immediately cooperate in location alternate accommodation for the Resident and to expediate a transfer of the Resident to a different facility or care setting. 
While the Resident is awaiting the transfer, the Owner/Operator will assist the Resident and/or Responsible Party in obtaining any additional care services 
required by the Resident.” 
 
Temporary Absences. “The Basic Fee is payable even if the Resident is absent from the Residence for any reasons (i.e. vacation, hospitalization etc.). 
 
“Residents may be absent from their suite for personal reasons for up to 30 days in the calendar year. Residents continue to pay their regular assessed 
monthly amount during the period they are away.” 
 
“Personal absences for more than 30 days must be approved in advance by the Resident’s Health Authority Case Manager. Residents may be required to pay 
the full unsubsidized cost for any unapproved period. The 30 day period does not apply to hospitalizations during the year.” 
 
“In accordance with Health Authority policy, all Residents will be assessed by the Case Manager for the potential for violence (including with a weapon) prior to 
receiving service, and on an on-going basis while receiving service.” 
 
 

Sidney Care Home “I understand that the Sidney Care may not be able to re-admit me to the facility when I am ready to discharge from hospital. The closure of my bed cannot 
take place until authorized by the Long Term Care Facility Coordinator. I will, therefore, be responsible for all costs until the bed in cancelled.” 
 

Sluggett House (Beacon 
Community Services) 

“The resident/responsible party understands that although Sluggett House may be the resident’s home for the remainder of the resident’s life, there are some 
circumstances that would necessitate a move to alternate accommodation. These circumstances may include: a permanent change in the resident’s ability to 
mobilize independently; behaviours that would negatively impact the quality of life of the resident or others; the need for complex medical care, 
environmental issues or services not provided by Sluggett House.” 
 

Shoal Assisted Living 
Residence (Beacon 
Community Services) 

“An occupant may be considered no longer able to remain in the assisted living unit when they can no longer be supported from a health and safety 
perspective. The two situations that might occur are: 

a) the service needs of an occupant exceed the level that can be provided and/or: 
b) the occupant may no longer be able to make decisions on their own behalf or be able to communicate their wishes or emergency needs to others. 

 
If situations occur that change the ability of an occupant to remain safely in the assisted living environment, consultation will occur between VIHA, Beacon 
Community Services, and the tenant/family to plan for relocation. The occupant will be expected to give notice as required and proceed with the agreed upon 
plan for relocation.” 
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“If the situation of an occupant who has given notice to vacate a unit because of awaiting admission to a residential care facility, after expiration of the initial 
30 day notice period, any extension of occupancy because of a delay in availability of a suitable bed in the care facility, will not be considered as overholding 
and no penalties will apply.”  
 

Sunridge Place (Park Place 
Seniors Living) 
 

“If the Tenant is transferred permanently to an outside facility because the Tenant needs a higher level of care, the Tenant may terminate this Agreement 
upon vacating the Unit and removing all their belongings.” 
 
“The Landlord may terminate this Agreement at any time, with or without cause, by giving Tenant one month’s written notice. The Landlord may terminate for 
these reasons and others: 
a) failure to pay the Rent within ten (10) days of the due date… 
[next page with other subclauses is missing] 
 

Sunset Lodge (The Salvation 
Army) 
 

“[The Resident/Responsible Party agrees to] the disposal by the Facility of Resident Valuables if the same are not claimed by the Resident or the Responsible 
Party within thirty (30) days of the Resident’s discharge from the Facility;” 
 

The Cedars (Dawson Heights 
Housing Ltd.) 
[Supported Living] 
 

“In the event a resident is absent from The Cedars for an extended length of time, there is no reduction in the fees. As a courtesy, meal rebates are given after 
14 full days of absence, for whatever reason, in the form of one meal ticket per day, beginning on the 15th day of absence, up to a maximum of 10 tickets.” 

The Cridge Village Seniors’ 
Centre (The Cridge Centre 
for the Family 
 

“Until this agreement has been terminated, the Resident(s) is responsible for paying the full amount of all fees, including all meals, even when absent from the 
Unit or the building. This includes, but is not limited to, times when the Resident(s) is on vacation, or in a care facility or hospital.” 
 
“The Cridge Village Seniors’ Centre reserves the right to decide and make all arrangements regarding residency. This includes deciding who will be accepted as 
a resident, transfers between Units, the application of building rules, termination of residency and adjustments in rates.” 
 
“Alleged criminal activity will be reported to the Victoria police regardless of the perpetrator.” 
 

The Gardens at Qualicum 
Beach  
[Assisted Living] 
 

 

The Gardens at Qualicum 
Beach (Retirement 
Concepts) 

“Temporary Absences – in the event a Resident is absent for an extended length of time, there is no reduction in the Total Monthly Basic Fee.” 
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 “It is agreed and understood that a Resident’s effects will be removed from the suite by the end of the termination period. If additional time is required for 
such removed, advance arrangements must be made and an additional monthly fee equivalent to the daily rate of the Resident’s portion of the Monthly 
Accommodation amount (i.e. [Resident’s portion of Monthly Accommodation amount x 12]/365 days) will be charged.” 

The Heights at Mt. View 
(Baptist Housing Care Homes 
Society) 
 

“[The Resident/Responsible Party agrees to] remove Resident belongings from the room within 24 hours of discharge/death. If unable to remove the items in 
the 24-hour time frame, there will be a charge of $100.00 for packing and storing of said items for up to a 3 week period. If these items are not retrieved 
during this 3 week period then there will be an additional charge of $100.00 to dispose of these items.” 
  

The Steeples (Steeples 
Housing Society) 
[Assisted Living] 
 

“The Tenant must pay the tenant rent contribution even when the Tenant is absent from the unit, provided this Agreement is not ended, including, but not 
limited to times when the Tenant is on vacation or when the Tenant has been transferred temporarily to other accommodation such as a hospital, residential 
care facility, or other health care facility. The Tenant is not entitled to any deduction from the tenant rent contribution during such absences.” 
 
“If the Tenant requires transfer to accommodation outside of the Steeples, the parties will work together, and with the appropriate representatives and/or 
authorities to effect this transfer. The Landlord is not responsible for finding new accommodation for the Tenant, or for paying any costs associated with the 
move.” 
 
“The Landlord may end this Agreement on giving the Tenant not less than 7 days written notice for any of the following reasons: 

1. if the Tenant or the Resident is engaging in behaviour which is a threat to his or her own mental or physical health or safety, or to the mental or 
physical health or safety of others on the Property 

2. if the Tenant is no longer able to make appropriate decisions about his or her care or activities of daily living; or 
3. if the Landlord or Health Authority deems that the Tenant’s increased care needs cannot be met by the assisted living program. 

 
“Overholding: If the Tenant or Resident fails to move out of the unit after the end of this Agreement: 
a) the Landlord may change the locks; 
b) the Landlord may remove private property from the unit and in that event, the private property will be stored in a storage area in accordance with 

applicable law and at the Tenant’s expense; and 
c) the Tenant must pay for the losses arising from the Tenant’s failure to vacate.” 
 

The Views (St. Joseph’s 
General Hospital) 
 

 

Trillium Communities “The Resident may not verbally or physically abuse other persons, whether other Residents, visitors, staff, companions or other workers. Non-compliance may 
result in discharge from the Facility and Resident/Designate may be liable for payment of damages under the law.” 
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“Admission to the Facility shall not be considered permanent placement. If major changes occur in the Resident’s state of health, so that after re-assessment, 
and in the opinion of the Facility Manager and/or Designate, his/her care requirements fall outside those safely accommodated by the Facility, the Resident 
shall be discharged.” 
 
“The Resident/Designate authorizes the Facility to transfer him/her to an acute care hospital if, in the opinion of the nurse this is necessary. Upon discharge 
from an acute care hospital, the Facility will re-admit the Resident providing that the Resident’s care requirements, after re-assessment, and in the opinion of 
the Facility Manager or Designate, can safely be accommodated at the Facility and providing that the payments required by this Agreement are in good 
standing.” 
 
“The Facility is not responsible for arrangement of accommodations for the Resident upon discharge from the Facility.” 
 
“The Facility may terminate this Agreement at any time for just cause.” 
 
“The Facility may discharge the Resident who fails to comply with the terms of this Agreement.” 
 

Trillium Highgate Lodge 
 

“Highgate Lodge has the authority to require transfer of the Resident to a suitable residence if it is determined by health officials that a residents’ [sic] health 
has deteriorated and they may be an endangerment to themselves or to the safety of other residents.” 
 
“Absence Rebate: In the event that a resident is away for a full month, a food and beverage rebate to a maximum of $140.00 will be applied.” 
 

Trillium West Shore Lodge 
 

“…the following agreement outlines the process that will be followed in the event of an increased care need [beyond assisted living services].” 
 

Tsawaayuus (Rainbow 
Gardens) 
[Assisted Living] 
 

“There will be no reduction in the monthly rental fee even in the event of hospitalization or extended vacation.” 
 
“You agree to notify the Operator in advance of an extended absence. In the event a Tenant is absent from the building for an extended period of time, there is 
no reduction in the total monthly fees.” 
 

Tsawaayuus (Rainbow 
Gardens) 
 

 

Victoria Chinatown Care 
Centre 
  

“[The Resident/Responsible Party agrees to] disposal by the Facility of Resident valuables, if the same are not claimed by the resident or the Responsible Party 
within three (3) months of the Resident’s discharge from the facility;” 
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West Shore Lodge 
[Independent Living] 

“The Tenant must pay the Rent even when the Tenant is absent from the Unit, providing this Agreement is not ended, including, but not limited to times when 
the Tenant is on vacation or when the Tenant has been transferred temporarily to other accommodation such as a hospital, residential care facility, or other 
health care facility. The Tenant is not entitled to any deduction from the Rent during such absences.” 
 
“It is of great importance to West Shore Lodge that maximum use is made of the Property and the Unit in serving persons in need, therefore: 

• if the Tenant ceases to live in the Unit, and the Rent is not paid within 15 days after the due date, the Unit will be considered abandoned and this 
Agreement ended; 

• if the Tenant continues to pay the Rent but ceases to live in the Unit, for a period of not less than 45 days, without the prior written approval of West 
Shore Lodge, the Unit may be considered abandoned, and this Agreement ended; and 

• West Shore Lodge may move all property in the Unit to a storage facility at the Tenant’s expense and may eventually dispose of such property in 
accordance with applicable law and may use the proceeds, if any, to meet any outstanding amounts owed to West Shore Lodge by the Tenant.” 

 
 

Wexford Creek Seniors 
Community 
 

“Discharge date: Date Resident leaves the facility.” 
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