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First thing you learn when you're in a lawin' family is that

 there ain't any definite answers to anything. Calpurnia, To Kill a Mockingbird

1   So much advocacy to consider, so little time.

2   Intuitiveness, the ability to understand something immediately, without the need for conscious reasoning, adds to 
our advocacy arsenal. Whether it can be taught or learned is a different matter, but it is surely an essential 
advocacy skill.

3   Reading a judge's advertent or inadvertent signals from the bench - including the one signifying lack of judicial 
patience - is critical to advancing a party's cause. This is also why questioning from the bench means so much. 
Counsel has to have a sense both of what is bothering the judge and what she is thinking. To be sure, reading 
one's factum doesn't allow for the dynamic interplay between the court and counsel.

4   I once heard a conversation between a dispatcher and a taxi driver. Dispatcher: "Don't forget to anticipate out 
there." Driver: "What if I anticipate wrong?" Of course misreading the signs is always a possibility, but simply being 
aware that there is unspoken dialogue in train, including from body language, takes you farther along the path 
toward a successful outcome.

5   Then there is creative reasoning. In the superb Mastermind: How to Think Like Sherlock Holmes, Maria 
Konnikova argues that "Without imagination, we would never be able to reach the heights of thought that we are 
capable of; we'd be doomed, at the very best, to become very good at spewing back details and facts - but we'd find 
it difficult to use those facts in any way that could meaningfully improve our judgment and decision-making."

6   Using our imagination (or imaginative thinking) must hone our intuition, odd as that may sound. This skill is a 
necessary adjunct to our ability to reason critically. Distancing ourselves from a problem, strangely enough, 
increases our ability to solve it. (I find it happens with the Sunday New York Times crossword; answers magically 
show up after I've put the puzzle down for a few hours. For Holmes, it would take about 50 minutes - a "three-pipe 
problem.") Psychologist Yaacov Trope, according to Konnikova, says that psychological distance - temporal, 
special, social or hypothetical; any that transcends the immediate moment - is one of the single-most important 
steps to improve thinking and decision-making.

7   Intuiting "negative facts" - expected facts absent from the record - also has great value. From the Holmes story 
"Silver Blaze," we enjoy this dialogue:

Scotland Yard Inspector Gregory: "Is there any other point to which you would wish to draw my attention?"

Holmes: "To the curious incident of the dog in the night-time."

Gregory: "The dog did nothing in the night-time."
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Holmes: "That was the curious incident."

8   Of course, the dog did nothing in the night-time, especially bark, because he knew the horse-thief, someone 
close to the crime. A personal injury claimant failing to see a physician - regularly or at all - might well fall into the 
"negative fact" category.

9   Observation, too, has its place. Holmes chides Watson for having mounted the staircase to 221B Baker Street 
countless times without ever noticing that it has 17 steps. For Holmes, this is the difference between seeing and 
observing, the latter being the more important skill.

10   We might also consider "Occam's razor" as a technique of legal analysis. It holds that, among competing 
hypotheses, the one with the fewest assumptions should be selected. Reducing an argument to its essential 
constructs always seems the most attractive path to persuasion. It's certainly the easiest to hear and absorb.

11   Finally, Pascal's triangle may help to solve advocacy problems. At the moment, though, I don't know how to 
use it effectively or, for that matter, at all. Any thoughts out there in Journal-land?

***

12   Ah, springtime, full of promise. There are a number of steps needed, in my opinion, to undo the grievous harm 
the last government did to the justice system, some of which the new government has in hand. But reverting to the 
earlier composition of the Judicial Appointments Advisory Committee without the mandatory inclusion of law 
enforcement officers is an easy fix. Reinstating the "Highly Recommended" category would also help, provided the 
government heeds the recommendations within it - something it used to do about 25 percent of the time. And 
creating the criterion "Would this person make an excellent judge?" surely is all that is needed for consideration of 
any judicial applicant. And, in this issue, we look at advocacy from many angles, all for your reading pleasure.
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