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Amendments to By-Laws 11 and 12

2

Motion

That Convocation approve amendments to Law Society By-Laws 11 and 12, as 
detailed in the Motion attached at Tab 4.1.1 and summarized as follows:

1. In By-Law 11, section 23:
a. Replacing “the office of Senior Counsel, Professional Regulation” with 

“Manager & Senior Counsel, Professional Regulation”; and 
b. Adding “Director, Intake & Resolution, Professional Regulation”.

2. In By-Law 11, subsection 58(2):
a. Replacing the Manager, Regulatory Compliance & Compensation Fund, 

Professional Regulation” with “a person holding an office designated 
by the Executive Director, Professional Regulation or a person holding 
an office designated by the Chief Executive Officer”.

3. In By-Law 12, section 1:
a. Replacing “the office of Senior Counsel, Professional Regulation” with 

“Manager & Senior Counsel, Professional Regulation”.

Executive Summary

Law Society by-laws pertaining to the operation of the Professional Regulation Division 
enable certain employees to authorize various activities, including investigative functions, 
variations to the payment of costs orders, and requiring the production of evidence through 
summons. Due to restructuring in the Professional Regulation Division, some of the Law 
Society positions listed in these by-law sections are no longer accurate and require 
updating. The proposed amendments would accurately reflect the current structure of the 
division and allow for greater flexibility and internal efficiencies in the division. 

At its meeting in May 2019, Convocation approved amendments in principle to By-Law 11, 
section 23, regarding authorizing investigative functions, and subsection 58(2), regarding 
authorizing variations to payment of costs orders. Subsequent to Convocation’s meeting, a 
similar issue was identified with respect to By-Law 12, section 1, which lists Law Society 
employees that may require any person by summons to give or produce evidence at a 
hearing. 
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Convocation is now asked to approve the Motion attached at Tab 4.1.1, which details 
amendments to section 23 and subsection 58(2) of By-Law 11, and to section 1 of By-Law 
12.

Background

A. Context
Beginning in 2017, the Professional Regulation Division undertook a significant 
restructuring. In 2018, the Division effected significant structural change at the level of the 
direct reports to the Executive Director. As the Division has operationalized these 
changes, gaps and potential inefficiencies have been identified. 

With respect to section 23 of By-law 11, the Assistant Manager, Intake and Resolution is 
one of the named positions but the Director, Intake and Resolution is not. This has been 
identified as inconsistent with the intended approval processes within the department as 
well as an inefficient use of staff resources. In addition, Section 23 of By-Law 11 and 
section 1 of By-Law 12 both refer to the Senior Counsel, Professional Regulation, which 
should be updated to Manager and Senior Counsel, Professional Regulation in order to 
reflect that role’s new title. Finally, subsection 58(2) of By-Law 11 refers to the Manager, 
Regulatory Compliance and Compensation Fund, a position that no longer exists.  

At its meeting in May 2019, the Professional Regulation Committee recommended that 
Convocation approve amendments to section 23 and subsection 58(2) of By-Law 11 in 
order to align the approval and authorization provisions in those sections with the current 
job titles, structures, and operations in the Professional Regulation Division. Convocation 
then approved the amendments in principle. Subsequently, an identical issue was 
identified with respect to section 1 of By-Law 12.

B. Proposed Amendments
The draft Motion at Tab 4.1.1 amends these three by-law sections:

1. By-Law 11, Section 23

Section 23 of By-Law 11 currently lists three offices in the Professional Regulation 
Division:

i. Executive Director;
ii. Senior Counsel; and
iii. Assistant Manager, Intake and Resolution.
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Under the By-Law, these office holders may authorize certain investigatory powers under 
subsection 49.3(2) and 49.3(4) of the Law Society Act (the “Act”). Specifically, where they 
have a reasonable suspicion that a licensee under investigation may have engaged in 
professional misconduct, conduct unbecoming a licensee, or may be incapacitated, the 
investigator may:

i. enter the business premises of the licensee between the hours of 9 a.m. and 
5 p.m. from Monday to Friday or at such other time as may be agreed to by 
the licensee;

ii. require the production of and examine any documents that relate to the 
matters under investigation, including client files; and

iii. require the licensee and people who work with the licensee to provide 
information that relates to the matters under investigation.

2. By-Law 11, Subsection 58(2)

Subsection 58(2) currently permits the Executive Director, Professional Regulation and the 
Manager, Regulatory Compliance & Compensation Fund, to perform certain functions with 
respect to orders for costs in Law Society regulatory matters. Specifically, on an 
application in writing by a license, they may:

i. Extend, by more than one week but less than 52 weeks, the deadline for paying 
costs provided for under an order for costs or under subsection (1); 

ii. Establish a payment plan for the payment of an order for costs;
iii. Agree to accept an amount payable under an order for costs that, if paid by the 

licensee, satisfies the Society that the order for costs is paid in full; and
iv. Waive all or a portion of the interest otherwise payable under an order for costs.

3. By-Law 12, Section 1

Section 1 of By-Law 12 lists the Executive Director, Professional Regulation and the 
Senior Counsel, Professional Regulation as permitted to excise the powers and perform 
the duties under subsection 51(11.1) of the Act. That subsection provides that a person 
holding either of these offices may require any person, by summons, 

i. To give evidence under oath or affirmation at a hearing before Convocation, a 
committee or a referee; and

ii. To produce in evidence at a hearing before Convocation, a committee or a referee 
documents and things specified by the employee.
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C. Policy Objective
As a result of restructuring in the Professional Regulation Division the offices listed in 
section 23 and subsection 58(2) of By-Law 11 and section 1 of By-Law 12 require 
updating in order to accurately reflect current job titles, department structures and 
operational processes. Further, the amendments to subsection 58(2) of By-Law 12 would 
provide flexibility to the Executive Director and account for any future changes to the 
structure in the Regulatory Compliance and Investigations departments and allow for more 
internal efficiencies, including the alternate ability for the Chief Executive Officer to 
designate office holders. 

Implementation

The amendments in the draft are Motion are detailed below.

1. To section 23 of By-law 11:

The holders of the following offices may exercise the powers and perform the 
duties under subsection 49.3 (2) and 49.3 (4) of the Act: 

1. The office of Executive Director, Professional Regulation.

2. The office of Manager and Senior Counsel, Professional Regulation.

3. Director, Intake and Resolution, Professional Regulation.

34. The office of Assistant Manager, Intake and Resolution, Professional 
Regulation.

2. To section 58(2) of By-Law 11:

On application by a licensee in writing, the Executive Director, Professional 
Regulation or the Manager, Regulatory Compliance & Compensation Fund, 
Professional Regulation a person holding an office designated by the Executive 
Director, Professional Regulation or a person holding an office designated by 
the Chief Executive Officer may:

1. Extend, by more than one week but less than 52 weeks, the deadline for 
paying costs provided for under an order for costs or under subsection (1). 
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2. Establish a payment plan for the payment of an order for costs. 

3. Agree to accept an amount payable under an order for costs that, if paid by 
the licensee, satisfies the Society that the order for costs is paid in full.

4. Waive all or a portion of the interest otherwise payable under an order for 
costs

3. To section 1 of By-Law 12:

The holders of the following offices may exercise the powers and perform the 
duties under subsection 51 (11.1) of the Act: 

1. The office of the Executive Director, Professional Regulation. 

2. The office of Manager and Senior Counsel, Professional Regulation
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Tab 4.1.1
LAW SOCIETY OF ONTARIO

BY-LAWS MADE UNDER
SUBSECTIONS 62 (0.1) AND (1) OF THE LAW SOCIETY ACT

MOTION TO BE MOVED AT THE MEETING OF CONVOCATION ON OCTOBER 24, 2019

MOVED BY

SECONDED BY

THAT the By-Laws, made by Convocation under subsections 62 (0.1) and (1) of the Law Society 
Act, in force on this day, be amended as follows:

BY-LAW 11

1. Section 23 of the English version of By-Law 11 is revoked and the following 
substituted:

Exercise of powers, etc.

23. The holders of the following offices may exercise the powers and perform the duties 
under subsections 49.3 (2) and (4) of the Act:

1. Executive Director, Professional Regulation.

2. Manager and Senior Counsel, Professional Regulation.

3. Director, Intake and Resolution, Professional Regulation.

4. Assistant Manager, Intake and Resolution, Professional Regulation.

2. Section 23 of the French version of By-Law 11 is revoked and following substituted:

Exercice de pouvoirs

23. Les personnes qui occupent une des charges suivantes peuvent exercer les obligations 
et pouvoirs en application des paragraphes 49.3 (2) et (4) de la Loi :
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1. Directrice administrative ou directeur administratif de la règlementation professionnelle.

2. Gestionnaire et avocat(e) principal(e), Règlementation professionnelle.

3. Directrice ou directeur du Service de saisie et de résolution des plaintes, Règlementation 
professionnelle.

4. Gestionnaire adjoint(e), Service de saisie et de résolution des plaintes, Règlementation 
professionnelle.

3. (1) Subsection 58 (2) of the English version of By-Law 11 is amended by striking 
out “or the Manager, Regulatory Compliance & Compensation Fund, Professional Regulation” 
and substituting “, a person holding an office designated by the Executive Director, 
Professional Regulation or a person holding an office designated by the Chief Executive 
Officer”.

(2) Subsection 58 (2) of the French version of By-Law 11 is amended by striking out 
“la (le) gestionnaire de la conformité règlementaire et du fonds d’indemnisation, 
règlementation professionnelle” and substituting “une personne qui occupe une charge 
désignée par la directrice administrative ou le directeur administratif de la règlementation 
professionnelle ou une personne qui occupe une charge désignée par la cheffe ou le chef de 
la direction.”

BY-LAW 12

4. Section 1 of the English version of By-Law 12 is amended by revoking paragraphs 1 and 
2 and substituting the following:

1. Executive Director, Professional Regulation.

2. Manager and Senior Counsel, Professional Regulation.

5. Section 1 of the French version of By-Law 12 is amended by revoking paragraphs 1 and 
2 and substituting the following:

1. Directrice administrative ou directeur administratif de la règlementation professionnelle.

2. Gestionnaire et avocat(e) principal(e), Règlementation professionnelle. 
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Amendments to the Rules –
Pro Bono and Other Short-term Legal Services

2

Motion

That Convocation approve the amendments to Rules 3.4-16 – 3.4-16.6 at Tabs 4.2.1 
(English), 4.2.2 (English, redlined), 4.2.3 (French) and 4.2.4 (French, redlined), as 
detailed in this report and summarized as follows:

1. That the current title for Rules 3.4-16.2 – 3.416.6, Short-term Pro Bono Legal 
Services, be amended to “Pro Bono and Other Short-term Legal Services”; 

2. That in Rules 3.4-16.2 – 3.4-16.6:
a. the phrase “pro bono client” be replaced with “short-term client”;
b. the phrase “pro bono provider” be replaced with “short-term provider”; 

and 
c. the phrase “short-term pro bono services” be replaced with “short-term 

legal services”;

3. That the definition of “pro bono lawyer” be amended to define “lawyer” so 
that the Short-term Rules are applicable to:

a. A volunteer lawyer who provides short-term legal services to clients 
under the auspices of a short-term legal services provider; 

b. A lawyer providing short-term legal services under the auspices of a 
Pro Bono Ontario program;

c. A lawyer providing short-term legal services under the auspices of a 
Legal Aid Ontario program or clinic; or

d. A lawyer providing short-term legal services under the auspices of a 
clinical education course or program.

4. That the definition of “clinical education course or program” in By-Law 7.1 be 
added to Rule 3.4-16.2 to clarify the application of the proposed amendment 
above. 

5. That the Commentary to the Short-term Rules be amended to include the 
following:

[6] Information obtained by a lawyer representing short-term clients may 
result in a conflict for the lawyer with an existing client that could require the 
lawyer to cease representation of that existing client. This risk can be 
minimized by the establishment of a system to search for conflicts of interest 
of the lawyer’s law firm prior to representing short-term clients, 
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3

Executive Summary

In January, 2010, after discussions with what was then Pro Bono Law Ontario (now Pro 
Bono Ontario) Convocation enacted Rules 3.4-16.2 – 3.4-16.6, the Short-term Pro Bono 
Rules (the “Short-term Rules”). 

Rules 3.4-16.2 – 3.4-16.6 apply to two groups:

i. lawyers who provide short-term legal services under the auspices of a Pro 
Bono Ontario program; or 

ii. lawyers who provide short-term legal services as a volunteer under the 
auspices of a pro bono or not-for-profit legal services provider.

Under the Short-term Rules, short-term legal services, such as duty counsel or summary 
advice services, are defined as including legal advice or representation with the 
expectation by both the lawyer and the client that the lawyer will not provide continuing 
legal advice or representation in the matter. 

Lawyers in circumstances to which these rules apply may provide short-term legal services 
without taking steps to determine whether a conflict of interest arises from duties owed to 
clients or former clients of the lawyer’s firm or of the pro bono provider. If the lawyer knows 
or becomes aware of a conflict of interest, the Short-term Rules require that the lawyer 
cease providing services and may not seek the client’s waiver of the conflict. 

As noted in the Commentary to the rules, short-term legal services, such as duty counsel 
services, are usually provided in circumstances in which it is difficult to systematically 
screen for conflicts of interest, which may result in delays or the outright denial of services. 
These rules attempt to remedy this problem and serve to promote access to justice for 
vulnerable members of the public. 

According to Pro Bono Ontario, the rules have been a “resounding success” and the public 
has “benefitted enormously”.1

Legal Aid Ontario (“LAO”) has now requested that the modified conflict of interest standard 
in rules 3.4-16.2 – 3.4-16.6 be extended to LAO lawyers who provide short-term legal 
services, such as duty counsel and summary advice lawyers. 

1 See Pro Bono Ontario’s Submissions in response to the Law Society’s Call for Comment, which are 
available in the Professional Regulation Committee’s materials, “Responses to the Short-term Call for 
Comment”.
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Although many LAO lawyers provide short-term services in almost identical circumstances
to the lawyers to whom the Short-term Rules apply, the modified conflict of interest 
standard is not applicable to LAO’s lawyers, since they are remunerated and are not 
providing legal services under the auspices of a Pro Bono Ontario program. 

At its meeting in October 2019, the Professional Regulation Committee considered LAO’s 
request as well as the feedback received in response to a Call for Comment. The 
Committee now recommends that Convocation approve amendments to the Short-term 
Rules to extend the modified conflict standard to LAO’s lawyers who provide short-term 
legal services. 

In particular, Convocation is asked to approve the amendments to Rules 3.4-16.2 – 3.4-
16.6, detailed in Tabs 4.2.1 – 4.2.4, which:

1. Extend the modified conflict standard to LAO lawyers who provide short-term legal 
services through LAO and to lawyers who provide short-term legal services under 
the auspices of a clinical education course or program; and

2. Enhance the Commentary by reminding lawyers in the private bar that, when 
providing such short-term legal services, it remains a best practice to screen for 
conflicts of interest with their private clients.

Background

A. Context
Between November 2017 and October 2018, the LSO and LAO engaged in discussions 
about a request from LAO to exempt their lawyers from the conflict of interest rules, where 
those lawyers provide short-term legal services, such as duty counsel or summary advice.
Discussions focused on the Short-term Rules, which are not applicable to LAO lawyers 
who are paid and are not providing legal services under a Pro Bono Ontario program. 

B. LAO’s Rationale for the Request
According to LAO, the Rules that address conflicts of interest impede access to justice for 
low-income Ontarians. LAO does not maintain statistics that detail the instances in which 
conflict issues have resulted in the denial of services. However, LAO’s anecdotal evidence 
suggests that conflicts are a regular occurrence in advice lawyer and duty counsel offices 
across the province, and clients are denied service due to a conflict issue two or three 
times in a typical week. Often the underlying conflict is the result of another brief service 
that occurred years prior with a client that the lawyer no longer recalls.  
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LAO also indicates that clients will often receive brief service advice from multiple lawyers 
over the course of several visits spaced over days, weeks, or even months. Often this may 
simply be the result of circumstance. However, LAO speculates that some clients may 
deliberately use such visits to disqualify all available lawyers so as to disadvantage the 
opposing party.  

LAO also contends that conflict issues cause court delays and create a burden for court 
staff and judges. According to LAO, where clients are denied services due to a conflict, 
judges and court staff are left to manage frustrated unrepresented clients who lack the 
experience to engage with the court system effectively.

C. Previous Decision
After considering LAO’s request, this Committee approved amendments in principle to the 
Short-time Rules to:

1. Extend the modified conflict of interest standard to lawyers who provide short-term 
legal services while employed by LAO or through a LAO program or clinic; and 

2. To include Commentary to highlight the obligation of LAO’s per diem lawyers that 
they continue to conduct conflict screening with respect to their private, non-LAO 
clients.

In addition, the Committee decided to initiate a Call for Comment about these proposed 
changes and to specifically ask for requests from other legal services providers who want 
to be included in the exemption. Members of the professions and the public were asked to 
provide any input by May 31, 2019.

Analysis

A. Recommendations and Rationale
Based on previous discussions as well as the feedback received in the Call for Comment, 
a majority of the Committee recommends that Convocation approve amendments to the 
Short-term Rules according to the following principles:

1. The modified conflicts of interest standard in Rules 3.4-16.2 - 3.4-16.6 should apply 
to LAO lawyers

As detailed above, lawyer’s providing short-term legal services under the auspices of a 
LAO program or clinic are similarly situated to the pro bono lawyers to whom these 
rules already apply. PBO has advised that these rules have enabled it to provide short-
term legal services more efficiently and have expanded the number of clients to whom 
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their lawyers can provide short-term legal services. LAO has similarly advised that it 
expects that these changes will have similar impacts, expanding the pool of eligible 
clients and reducing burdens on court staff and the justice system. 

In addition, the feedback received in response to the Law Society’s Call for Comment 
overwhelmingly supported extending the modified conflict standard to LAO lawyers 
who provide short-term legal services. 

2. The modified conflict of interest standard in Rules 3.4-16.2 – 3.4-16.6 should apply 
to lawyers who provide short-term legal services through a clinical education course 
or program. 

A submission from a clinical education program at the University of Ottawa asked that 
the Short-term Rules explicitly apply to volunteer and co-teaching lawyers. The 
Committee recommends that this amendment be adopted as it appears to address 
both the specific need identified by this particular clinic, as well as a possible access to 
justice impediment at that clinic or other similar clinical education courses or programs. 

Students at these clinics, and at other short-term providers, would be assigned tasks 
by their supervising lawyers in accordance with section 2.1 of By-law 7.1 and Rule 6.1-
1 of the Rules of Professional Conduct. Under the By-Law and the Rules, the 
supervising lawyers are required to assume responsibility for their own practices, 
including obligations with respect to conflicts of interest. 

3. The terminology used in Rules 3.4-16.2 – 3.4-16.6 should be changed so that the 
Short-term Rules are applicable to both pro bono and remunerated lawyers.

Some of the organizations responding to the Call for Comment expressed concerns 
about including LAO’s remunerated lawyers under the definition of “pro bono lawyer”. 
According to those respondents, pro bono denotes legal work that is performed without 
the expectation of payment and should not be used to refer to lawyers who are paid for 
their services.  

4. Lawyers in private practice who provide short-term legal services under the 
auspices of a short-term provider should be advised that it is a best practice to 
screen for conflicts involving their private clients.

A lawyer who inadvertently receives information that results in a conflict of interest with 
respect to an existing client could be disqualified from representing that existing client.  
Therefore, LAO’s policy appears to be a best practice for any lawyer who provides 
short-term legal services under the auspices of a pro bono or not-for-profit legal 
services provider, while maintaining their own private practice. 
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In order to implement these principles, Convocation is asked to approve the following 
amendments:

1. The current title for Rules 3.4-16.2 – 3.416.6, Short-term Pro Bono Legal Services, 
should be amended to “Pro Bono and Other Short-term Legal Services”; 

2. In Rules 3.4-16.2 – 3.4-16.6:
a. the phrase “pro bono client” should be replaced with “short-term client”;
b. the phrase “pro bono provider” should be replaced with “short-term provider”; 

and 
c. the phrase “short-term pro bono services” should be replaced with “short-

term legal services”;

3. The definition of “pro bono lawyer” should be amended to define “lawyer” so that the
Short-term Rules are applicable:

a. A volunteer lawyer who provides short-term legal services to clients under 
the auspices of a short-term legal services provider; 

b. A lawyer providing short-term legal services under the auspices of a Pro 
Bono Ontario program;

c. A lawyer providing short-term legal services under the auspices of a Legal 
Aid Ontario program or clinic; or

d. A lawyer providing short-term legal services under the auspices of a clinical 
education course or program.

4. The definition of “clinical education course or program” in By-Law 7.1 should be 
added to Rule 3.4-16.2 to clarify the application of the proposed amendment above. 

5. The Commentary to the Short-term Rules should be amended to include the 
following:

[6] Information obtained by a lawyer representing short-term clients may result in a 
conflict for the lawyer with an existing client that could require the lawyer to cease 
representation of that existing client. This risk can be minimized by the 
establishment of a system to search for conflicts of interest of the lawyer’s law firm
prior to representing short-term clients, 

A redlined and clean copy of the proposed amendments in both English and French are 
attached at Tabs 4.2.1 – 4.2.4. 
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Implementation

B. Next Steps
If approved by Convocation, the amendments detailed in the report would be adopted into 
the Rules of Professional Conduct.

A copy of this report has been provided to the Paralegal Standing Committee so that it 
may consider whether the Paralegal Rules of Conduct should include rules respecting 
conflicts of interest and the provision of short-term legal services by paralegals. 
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Tab 4.2.1

Pro Bono and Other Short-term Legal Services

3.4-16.2 In this rule and rules 3.4-16.3 to 3.4-16.6,

"short-term client" means a client to whom a lawyer provides short-term legal 
services;

"lawyer's firm” means the law firm at which the lawyer practices law as a 
partner, associate, employee or otherwise;

"short-term provider" means a pro bono or not-for-profit legal services provider 
that makes lawyers available to provide advice or representation to clients;

" lawyer" means (i) a volunteer lawyer who provides short-term legal services 
to clients under the auspices of short-term provider or (ii) a lawyer providing 
services under the auspices of a Pro Bono Ontario program; iii) a lawyer 
providing short-term legal services under the auspices of a Legal Aid Ontario 
program or clinic; or iv) a lawyer providing short-term legal services under the 
auspices of a clinical education course or program;

“clinical education course or program” means a course, program, placement 
or partnership that is organized or accepted by an Ontario law school and that 
provides Ontario law students with an opportunity to gain practical and applied 
legal experience;

"short-term legal services" means legal advice or representation to a short-
term client under the auspices of a short-term provider with the expectation by 
the lawyer and the client that the lawyer will not provide continuing legal 
advice or representation in the matter.

3.4-16.3 A lawyer may provide short-term legal services without taking steps 
to determine whether there is a conflict of interest arising from duties owed to 
current or former clients of the lawyer's firm or of the short-term provider. 

3.4-16.4 A lawyer shall take reasonable measures to ensure that no 
disclosure of the short-term client's confidential information is made to another 
lawyer in the lawyer's firm.
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3.4-16.5 A lawyer shall not provide or shall cease providing short-
term legal services to a short-term client where the lawyer knows or becomes 
aware of a conflict of interest.

3.4-16.6 A lawyer who is unable to provide short-term legal services to a client 
because there is a conflict of interest shall cease to provide such services as 
soon as the lawyer actually becomes aware of the conflict of interest and the 
lawyer shall not seek the short-term client's waiver of the conflict.

Commentary

[1] Short-term legal services, such as duty counsel programs, are usually 
offered in circumstances in which it may be difficult to systematically screen 
for conflicts of interest in a timely way, despite the best efforts and existing 
practices and procedures of the short-term provider, the lawyer and the 
lawyer's firm. Performing a full conflicts screening in circumstances in which 
short-term legal services are being offered can be very challenging given the 
timelines, volume and logistics of the setting in which the services are 
provided. The time required to screen for conflicts may mean that qualifying 
individuals for whom these brief legal services are available are denied 
access to legal assistance.

[2] The limited nature of short-term legal services significantly reduces the risk 
of conflicts of interest. Accordingly, the lawyer is disqualified from acting for a 
client receiving short-term legal services only if the lawyer has actual 
knowledge of a conflict of interest in the same or a related matter. For 
example, a conflict of interest of which the lawyer has no actual knowledge 
but which is imputed to the lawyer because of the lawyer's membership in or 
association or employment with a firm would not preclude the lawyer from 
representing the client seeking short-term legal services.

[3] In the provision of short-term legal services, the lawyer's knowledge about 
conflicts is based on the lawyer's reasonable recollection and information 
provided by the client in the ordinary course of the consulting with the short-
term provider regarding the short-term legal services.

[4] The disqualification of a lawyer participating in a short-term legal services 
program does not create a conflict for the other lawyers participating in the 
program, as the conflict is not imputed to them.
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[5] Confidential information obtained by a lawyer representing a short-term 
client, will not be imputed to the lawyers, paralegals and others at the lawyer's 
firm. As such, these people may continue to act for another client adverse in 
interest to the short-term client and may act in future for another client 
adverse in interest to the short-term client.

[6] Information obtained by a lawyer representing short-term clients may result 
in a conflict for the lawyer with an existing client that could require the lawyer 
to cease representation of that existing client. This risk can be minimized by 
the establishment of a system to search for conflicts of interest of the lawyer’s 
law firm prior to representing short-term clients,

[7] Appropriate screening measures must be in place to prevent disclosure of 
confidential information relating to the short-term client to other persons at the 
lawyer's firm. Rule 3.4-16.4 extends, with necessary modifications, the rules 
and guidelines about conflicts arising from a lawyer transfer between law firms 
(rules 3.4-17 to 3.4-23) to the situation of a law firm acting against a current 
client of the firm in providing short-term legal services. Measures that the 
lawyer providing the short-term legal services should take to ensure the 
confidentiality the client's information include

(a) having no involvement in the representation of or any discussions with 
others in the firm about another client whose interests conflict with those of 
the short-term client;

(b) identifying relevant files, if any, of the short-term client and physically 
segregating access to them to those working on the file or who require access 
for specifically identified or approved reasons; and

(c) ensuring that the firm has distributed a written policy to all licensees, non-
licensee partners and associates and support staff, explaining the screening 
measures that are in place.

[8] Rule 3.4-16.5 precludes a lawyer from obtaining a waiver in respect of 
conflicts of interest that arise in providing short-term legal services.

[9] The provisions of Rules 16.3 and 16.4 are intended to permit the provision 
of short-term legal services by a lawyer without the client being considered to 
be a client of the lawyer's firm for conflicts and other purposes. However, it is 
open to the lawyer and the short-term client to agree that the resources of the 
lawyer's firm, including other lawyers, may be accessed for the benefit of the 
client, in which case the provisions of Rule 16.3 and 16.4 do not apply, 
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the lawyer would be required to clear conflicts and the short-term client would 
be considered a client of the lawyer's firm.

[Amended - October 2019]
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Tab 4.2.2 

Pro Bono and Other Short-term Pro Bono Legal Services 

3.4-16.2 In this rule and rules 3.4-16.3 to 3.4-16.6, 

"pro bono short-term client" means a client to whom a lawyer provides short-
term pro bono legal services; 

"lawyer's firm” means the law firm at which the pro bono lawyer practices law 
as a partner, associate, employee or otherwise; 

"pro bonoshort-term  provider" means a pro bono or not-for-profit legal 
services provider that makes pro bono lawyers available to provide advice or 
representation to clients; 

"pro bono lawyer" means (i) a volunteer lawyer who provides short-term pro 
bono legal services to clients under the auspices of pro bonoshort-
term  provider or (ii) a lawyer providing services under the auspices of a Pro 
Bono Ontario program; iii) a lawyer providing short-term legal services under 
the auspices of a Legal Aid Ontario program or clinic; or iv) a lawyer providing 
short-term legal services under the auspices of a clinical education course or 
program; 

“clinical education course or program” means a course, program, placement 
or partnership that is organized or accepted by an Ontario law school and that 
provides Ontario law students with an opportunity to gain practical and applied 
legal experience; 

"short-term pro bono legal services" means pro bono legal advice or 
representation to a short-term client under the auspices of a pro bonoshort-
term provider with the expectation by the pro bono  lawyer and the client that 
the pro bono lawyer will not provide continuing legal advice or representation 
in the matter. 

3.4-16.3 A pro bono lawyer may provide short-term legal pro bono services 
without taking steps to determine whether there is a conflict of interest arising 
from duties owed to current or former clients of the lawyer's firm or of the pro 
bono short-term provider.   
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3.4-16.4 A pro bono lawyer shall take reasonable measures to ensure that no 
disclosure of the short-term client's confidential information is made to another 
lawyer in the lawyer's firm. 

3.4-16.5 A pro bono  lawyer shall not provide or shall cease providing short-
term pro bonolegal services to a short-term client where the pro bono lawyer 
knows or becomes aware of a conflict of interest. 

3.4-16.6 A pro bono lawyer who is unable to provide short-term pro bono 
legal services to a client because there is a conflict of interest shall cease to 
provide such services as soon as the lawyer actually becomes aware of the 
conflict of interest and the lawyer shall not seek the pro bono short-term 
client's waiver of the conflict. 

Commentary 

[1] Short-term legal pro bono services, such as duty counsel programs, are 
usually offered in circumstances in which it may be difficult to systematically 
screen for conflicts of interest in a timely way, despite the best efforts and 
existing practices and procedures of the  pro bono short-term provider, the pro 
bono lawyer, and the lawyer's firm. Performing a full conflicts screening in 
circumstances in which short-term pro bonolegal services are being offered 
can be very challenging given the timelines, volume and logistics of the setting 
in which the services are provided. The time required to screen for conflicts 
may mean that qualifying individuals for whom these brief legal services are 
available are denied access to legal assistance. 

[2] The limited nature of short-term pro bonolegal services significantly 
reduces the risk of conflicts of interest. Accordingly, the lawyer is disqualified 
from acting for a client receiving short-term pro bono legal services only if the 
lawyer has actual knowledge of a conflict of interest in the same or a related 
matter. For example, a conflict of interest of which the lawyer has no actual 
knowledge but which is imputed to the lawyer because of the lawyer's 
membership in or association or employment with a firm would not preclude 
the lawyer from representing the client seeking short-term pro 
bonolegal services. 

[3] In the provision of short-term pro bono legal services, the lawyer's 
knowledge about conflicts is based on the lawyer's reasonable recollection 
and information provided by the client in the ordinary course of the consulting 
with the pro bono short-term provider regarding the short-term pro 
bonolegal services. 
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[4] The disqualification of a lawyer participating in a short-term pro 
bonolegal services program does not create a conflict for the other lawyers 
participating in the program, as the conflict is not imputed to them. 

[5] Confidential information obtained by a lawyer representing a pro 
bonoshort-term client, will not be imputed to the lawyers, paralegals and 
others at the lawyer's firm. As such, these people may continue to act for 
another client adverse in interest to the pro bonoshort-term client and may act 
in future for another client adverse in interest to the pro bonoshort-term client. 

[6] Information obtained by a lawyer representing short-term clients may result 
in a conflict for the lawyer with an existing client that could require the lawyer 
to cease representation of that existing client. This risk can be minimized by 
the establishment of a system to search for conflicts of interest of the lawyer’s 
law firm prior to representing short-term clients, 

[76] Appropriate screening measures must be in place to prevent disclosure of 
confidential information relating to the pro bonoshort-term client or to other 
persons at the lawyer's firm. Rule 3.4-16.4 extends, with necessary 
modifications, the rules and guidelines about conflicts arising from a lawyer 
transfer between law firms (rules 3.4-17 to 3.4-23) to the situation of a law firm 
acting against a current client of the firm in providing short-term legal services. 
Measures that the lawyer providing the short-term pro bonolegal services 
should take to ensure the confidentiality the client's information include 

(a) having no involvement in the representation of or any discussions with 
others in the firm about another client whose interests conflict with those of 
the pro bonoshort-term client; 

(b) identifying relevant files, if any, of the pro bono short-term client and 
physically segregating access to them to those working on the file or who 
require access for specifically identified or approved reasons; and 

(c) ensuring that the firm has distributed a written policy to all licensees, non-
licensee partners and associates and support staff, explaining the screening 
measures that are in place. 

[87] Rule 3.4-16.5 precludes a lawyer from obtaining a waiver in respect of 
conflicts of interest that arise in providing short-term pro bono legal services. 

[98] The provisions of Rules 16.3 and 16.4 are intended to permit the 
provision of short-term pro bonolegal services by a pro bono lawyer without 
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the client being considered to be a client of the lawyer's firm for conflicts and 
other purposes. However, it is open to the pro bono lawyer and the short-term 
client to agree that the resources of the lawyer's firm, including other lawyers, 
may be accessed for the benefit of the client, in which case the provisions of 
Rule 16.3 and 16.4 do not apply, the pro bono lawyer would be required to 
clear conflicts and the short-term client would be considered a client of the 
lawyer's firm. 

 

[Amended - September 2016October 2019] 
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Onglet 4.2.3

Services juridiques pro bono et autres services juridiques de courte 
durée 

3.4-16.2 Les définitions qui suivent s’appliquent à la présente règle ainsi 
qu’aux règles 3.4-16.3 à 3.4-16.6.

« avocat » S’entend (i) d’un avocat bénévole qui fournit des services juridiques 
de courte durée aux clients sous les auspices d’un fournisseur de courte 
durée ou (ii) d’un avocat qui fournit des services sous les auspices d’un 
programme de services juridiques pro bono de l’Ontario ; (iii) d’un avocat qui 
fournit des services juridiques de courte durée sous les auspices d’un 
programme ou d’une clinique d’Aide juridique Ontario ; ou (iv) d’un avocat qui 
fournit des services juridiques de courte durée sous les auspices d’un cours 
ou d’un programme de formation pratique ; (« lawyer ») 

« cabinet de l’avocat » Cabinet juridique où l’avocat exerce le droit comme 
associé, professionnel salarié, employé ou autre ; (« lawyer’s firm ») ;

« client de courte durée » Client auquel un avocat fournit des services 
juridiques de courte durée ; (« short-term client »)

« cours ou programme de formation pratique » S’entend d’un cours, d’un 
programme, d’un stage ou d’un partenariat organisé ou accepté par une 
faculté de droit de l’Ontario et qui fournit aux étudiants en droit de l’Ontario 
des occasions d’acquérir une expérience juridique pratique et appliquée ;
(« clinical education course or program »)

« fournisseur de courte durée » Fournisseur de services juridiques pro bono 
ou sans but lucratif qui met des avocats à la disposition de clients pour leur 
donner des conseils ou les représenter ; (« short-term provider »)

« services juridiques de courte durée » Conseils juridiques ou représentation 
juridique de courte durée fournis à un client sous les auspices d’un 
fournisseur de courte durée, étant entendu, tant par l’avocat que par le client, 
que l’avocat ne fournira pas de représentation juridique ni de conseils 
juridiques de façon permanente dans l’affaire en cause. (« short-term legal
services »)

3.4-16.3 Un avocat peut fournir des services juridiques de courte durée sans 
prendre de mesures pour déterminer si un conflit d’intérêts découle des 
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devoirs envers des clients actuels ou anciens du cabinet de l’avocat ou du 
fournisseur de courte durée. 

3.4-16.4 Un avocat prend des mesures raisonnables pour s’assurer qu’aucun 
renseignement confidentiel du client de courte durée n’est divulgué à un autre 
avocat dans le cabinet.

3.4-16.5 Un avocat ne fournit pas de services juridiques de courte durée à un 
client de courte durée, ou cesse d’en fournir, s’il sait ou se rend compte qu’il y 
a un conflit d’intérêts.

3.4-16.6 Un avocat qui ne peut pas fournir de services juridiques de courte 
durée à un client en raison d’un conflit d’intérêts cesse de fournir ces services 
dès qu’il se rend compte du conflit d’intérêts, et l’avocat ne sollicite pas la 
renonciation du conflit par le client de courte durée.

Commentaire

[1] Les programmes de services juridiques de courte durée, comme les 
programmes d’avocats de service, visent habituellement les cas où il est 
difficile, compte tenu des délais impartis, de vérifier systématiquement les 
conflits d’intérêts possibles, et ce, en dépit des efforts déployés et des 
méthodes mises en place par le fournisseur de services de courte durée, 
l’avocat et le cabinet de l’avocat. L’examen exhaustif des conflits dans les cas 
de prestation des services juridiques de courte durée peut être très difficile à 
mener à bien compte tenu des délais, du volume des services et de la 
logistique de leur prestation. Le temps nécessaire pour vérifier les conflits 
possibles risque de priver les personnes admissibles à ces services juridiques 
de courte de durée d’une représentation juridique.

[2] La nature restreinte des services juridiques de courte durée réduit de façon 
marquée le risque que ces services créent des conflits d’intérêts. Ainsi, 
l’avocat ne serait inhabile à agir pour le compte du client qui bénéficie de 
services juridiques de courte durée que s’il a une connaissance réelle de 
l’existence du conflit d’intérêts. Par exemple, tout conflit d’intérêts dont 
l’avocat n’a aucune connaissance réelle, mais qui lui est imputé en raison de 
sa relation avec le cabinet – en tant que membre, associé ou employé – ne 
l’empêcherait pas de représenter le client qui a besoin de services juridiques 
de courte durée.

[3] Lors de la prestation de services juridiques de courte durée, la
connaissance des conflits par l’avocat se fonde sur son souvenir raisonnable 
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et sur les renseignements que le client fournit dans le cours normal de la 
consultation du fournisseur de courte durée à l’égard des services juridiques 
de courte durée.

[4] L’inhabilité à agir qui frappe l’avocat participant aux services juridiques de 
courte durée ne crée pas de conflit pour les autres avocats participant à ce 
même programme puisque le conflit ne leur est pas imputé.

[5] La confidentialité des renseignements obtenus par l’avocat qui représente 
un client de courte durée ne sera pas étendue aux avocats, parajuristes et 
autres personnes du cabinet de l’avocat. Ces personnes peuvent donc 
continuer d’agir pour le compte de clients ayant des intérêts opposés à ceux 
du client de courte durée, et même agir à l’avenir pour le compte d’autres 
clients qui ont des intérêts opposés à ceux de ce client de courte durée.

[6] Les renseignements obtenus par un avocat qui représente des clients de 
courte durée peuvent entrainer un conflit pour l’avocat à l’égard d’un client 
existant et ce conflit pourrait l’obliger à cesser de représenter ce client 
existant. Il est possible de réduire au minimum ce risque en établissant un 
système pour déceler les conflits d’intérêts du cabinet de l’avocat avant de 
représenter des clients de courte durée.

[7] Des mesures d’isolement convenables doivent être prises pour empêcher 
la divulgation de renseignements confidentiels sur le client de courte durée 
aux autres personnes du cabinet de l’avocat. La règle 3.4-16.4 étend, avec 
les adaptations nécessaires, les règles et les lignes directrices visant les 
conflits découlant d’un changement de cabinet (règles 3.4-17 à 3.4-23) au cas 
du cabinet qui agit contre un de ses clients actuels en fournissant des 
services juridiques de courte durée. Entre autres mesures que doit prendre 
l’avocat qui fournit de tels services, citons :

a) ne pas participer à la représentation d’un autre client dont les intérêts sont 
incompatibles avec ceux du client de courte durée ni aux discussions sur cet 
autre client avec toute autre personne du cabinet ;

b) repérer les éventuels dossiers pertinents du client de courte durée et en 
réserver physiquement l’accès aux personnes qui travaillent à l’affaire ou qui 
doivent y avoir accès pour d’autres raisons précises et approuvées ;

c) veiller à ce que le cabinet remette à tous les titulaires de permis, aux 
associés non titulaires de permis, aux professionnels salariés et au personnel 
une politique écrite qui explique les mesures d’isolement prises.
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[8] La règle 3.4-16.5 interdit à l’avocat d’obtenir une renonciation du client en 
ce qui a trait aux conflits d’intérêts découlant de la prestation de services 
juridiques de courte durée.

[9] Les dispositions des règles 16.3 et 16.4 visent à permettre la prestation de 
services juridiques de courte durée par un avocat sans que le client soit 
considéré comme un client du cabinet de l’avocat aux fins de conflits et 
autres. Cependant, l’avocat et le client de courte durée peuvent accepter 
l’accès possible aux ressources du cabinet de l’avocat, y compris aux autres 
avocats, au bénéfice du client, dans quel cas, les dispositions des règles 16.3 
et 16.4 ne s’appliquent pas, l’avocat serait obligé de vérifier les conflits et le 
client de courte durée serait considéré comme un client du cabinet.

[Modifié en octobre 2019]
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Onglet 4.2.4 

Services juridiques pro bono et autres services juridiques de courte 
durée  

3.4-16.2 Les définitions qui suivent s’appliquent à la présente règle ainsi 
qu’aux règles 3.4-16.3 à 3.4-16.6. 

« avocat pro bono » S’entend (i) d’un avocat bénévole qui fournit des services 
pro bono juridiques de courte durée aux clients sous les auspices d’un 
fournisseur pro bono de courte durée  ; ou (ii) d’un avocat qui fournit des 
services sous les auspices d’un programme de Services juridiques pro bono 
de l’Ontario ; (iii) d’un avocat qui fournit des services juridiques de courte 
durée sous les auspices d’un programme ou d’une clinique d’Aide juridique 
Ontario ; ou (iv) d’un avocat qui fournit des services juridiques de courte durée 
sous les auspices d’un cours ou d’un programme de formation 
pratique ; (« lawyer »)  

« cabinet de l’avocat » Cabinet juridique où l’avocat exerce le droit pro bono 
comme associé, professionnel salarié, employé ou autre ; (« lawyer’s firm »)  

« client pro bonode courte durée » Client auquel un avocat fournit des 
services juridiques pro bono de courte durée. (« pro bonoshort-term client ») 

« cours ou programme de formation pratique » S’entend d’un cours, d’un 
programme, d’un stage ou d’un partenariat organisé ou accepté par une 
faculté de droit de l’Ontario et qui fournit aux étudiants en droit de l’Ontario 
des occasions d’acquérir une expérience juridique pratique et appliquée ; 
(« clinical education course or program »)  

« fournisseur pro bonode courte durée » Fournisseur de services juridiques 
pro bono ou sans but lucratif qui met des avocats pro bono à la disposition de 
clients pour leur donner des conseils ou les représenter ; (« short-termpro 
bono provider ») 

« services juridiques pro bono de courte durée » Conseils juridiques ou 
représentation juridique pro bono de courte durée fournis à un client sous les 
auspices d’un fournisseur de courte duréepro bono, étant entendu, tant par 
l’avocat que par le client, que l’avocat ne fournira pas de représentation 
juridique ni de conseils juridiques de façon permanente dans l’affaire en 
cause. (« short-term pro bono legal services ») 
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3.4-16.3 Un avocat pro bono peut fournir des services pro bono à court terme 
juridiques de courte durée sans prendre de mesures pour déterminer si un 
conflit d’intérêts découle des devoirs envers des clients actuels ou anciens du 
cabinet de l’avocat ou du fournisseur de courte duréepro bono.   

3.4-16.4 Un avocat pro bono prend des mesures raisonnables pour s’assurer 
qu’aucun renseignement confidentiel du client de courte durée n’est divulgué 
à un autre avocat dans le cabinet. 

3.4-16.5 Un avocat pro bono ne fournit pas de services pro bono juridiques de 
courte durée à un client de courte durée, ou cesse d’en fournir, s’il sait ou se 
rend compte qu’il y a un conflit d’intérêts. 

3.4-16.6 Un avocat pro bono qui ne peut pas fournir de services juridiques de 
courte durée pro bono à un client en raison d’un conflit d’intérêts cesse de 
fournir ces services dès qu’il se rend compte du conflit d’intérêts, et l’avocat 
ne sollicite pas la renonciation du conflit par le client de courte duréepro bono. 

Commentaire 

[1] Les programmes de services juridiques pro bono de courte durée, comme 
les programmes d’avocats de service, visent habituellement les cas où il est 
difficile, compte tenu des délais impartis, de vérifier systématiquement les 
conflits d’intérêts possibles, et ce, en dépit des efforts déployés et des 
méthodes mises en place par le fournisseur de services de courte duréepro 
bono, l’avocat pro bono et le cabinet de l’avocat. L’examen exhaustif des 
conflits dans les cas de prestation des services juridiques de courte durée pro 
bono peut être très difficile à mener à bien compte tenu des délais, du volume 
des services et de la logistique de leur prestation. Le temps nécessaire pour 
vérifier les conflits possibles risque de priver les personnes admissibles à ces 
services juridiques de courte durée d’une représentation juridique. 

[2] La nature restreinte des services juridiques de courte durée pro bono 
réduit de façon marquée le risque que ces services créent des conflits 
d’intérêts. Ainsi, l’avocat ne serait inhabile à agir pour le compte du client qui 
bénéficie de services juridiques pro bono de courte durée que s’il a une 
connaissance réelle de l’existence du conflit d’intérêts. Par exemple, tout 
conflit d’intérêts dont l’avocat n’a aucune connaissance réelle, mais qui lui est 
imputé en raison de sa relation avec le cabinet – en tant que membre, associé 
ou employé – ne l’empêcherait pas de représenter le client qui a besoin de 
services juridiques pro bono de courte durée. 
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[3] Lors de la prestation de services juridiques pro bono de courte durée, la 
connaissance des conflits par l’avocat se fonde sur son souvenir raisonnable 
et sur les renseignements que le client fournit dans le cours normal de la 
consultation du fournisseur de courte durée pro bono à l’égard des services 
juridiques pro bono de courte durée. 

[4] L’inhabilité à agir qui frappe l’avocat participant aux services juridiques pro 
bono de courte durée ne crée pas de conflit pour les autres avocats 
participant à ce même programme puisque le conflit ne leur est pas imputé. 

[5] La confidentialité des renseignements obtenus par l’avocat qui représente 
un client pro bono de courte durée ne sera pas étendue aux avocats, 
parajuristes et autres personnes du cabinet de l’avocat. Ces personnes 
peuvent donc continuer d’agir pour le compte de clients ayant des intérêts 
opposés à ceux du client de courte duréepro bono, et même agir à l’avenir 
pour le compte d’autres clients qui ont des intérêts opposés à ceux de ce 
client de courte durée. 

[6] Les renseignements obtenus par un avocat qui représente des clients de 
courte durée peuvent entrainer un conflit pour l’avocat à l’égard d’un client 
existant et ce conflit pourrait l’obliger à cesser de représenter ce client 
existant. Il est possible de réduire au minimum ce risque en établissant un 
système pour déceler les conflits d’intérêts du cabinet de l’avocat avant de 
représenter des clients de courte durée 

[7] Des mesures d’isolement convenables doivent être prises pour empêcher 
la divulgation de renseignements confidentiels sur le client pro bono de courte 
durée aux autres personnes du cabinet de l’avocat. La règle 3.4-16.4 étend, 
avec les adaptations nécessaires, les règles et les lignes directrices visant les 
conflits découlant d’un changement de cabinet (règles 3.4-17 à 3.4-23) au cas 
du cabinet qui agit contre un de ses clients actuels en fournissant des 
services juridiques pro bono de courte durée. Entre autres mesures que doit 
prendre l’avocat qui fournit de tels services, citons : 

a) ne pas participer à la représentation d’un autre client dont les intérêts sont 
incompatibles avec ceux du client de courte duréepro bono ni aux discussions 
sur cet autre client avec toute autre personne du cabinet ; 

b) repérer les éventuels dossiers pertinents du client de courte durée pro 
bono et en réserver physiquement l’accès aux personnes qui travaillent à 
l’affaire ou qui doivent y avoir accès pour d’autres raisons précises et 
approuvées ;  
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c) veiller à ce que le cabinet remette à tous les titulaires de permis, aux 
associés non titulaires de permis, aux professionnels salariés et au personnel 
une politique écrite qui explique les mesures d’isolement prises. 

[78] La règle 3.4-16.5 interdit à l’avocat d’obtenir une renonciation du client en 
ce qui a trait aux conflits d’intérêts découlant de la prestation de services 
juridiques pro bono de courte durée. 

[89] Les dispositions des règles 16.3 et 16.4 visent à permettre la prestation 
de services pro bono de courte durée par un avocat pro bono sans que le 
client soit considéré comme un client du cabinet de l’avocat aux fins de 
conflits et autres. Cependant, l’avocat pro bono et le client de courte durée 
peuvent accepter l’accès possible aux ressources du cabinet de l’avocat, y 
compris aux autres avocats, au bénéfice du client, dans quel cas, les 
dispositions des règles 16.3 et 16.4 ne s’appliquent pas, l’avocat pro bono 
serait obligé de vérifier les conflits et le client de courte durée serait considéré 
comme un client du cabinet. 

[Modifié en octobre 2019] 
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Motion

That Convocation approve amendments in principle to the Law Society’s By-Laws 
7.1 and 9 to adopt changes that have been made to the Model Rules to Fight Money 
Laundering and Terrorist Financing approved by the Federation of Law Societies of 
Canada.

Executive Summary

It has become increasingly apparent that money laundering is a significant problem in this 
country. With near daily press reports detailing the extent to which money is being 
laundered or “snow washed” in Canada1, pressure is mounting on governments to 
effectively address this issue. 

While law societies support the government’s efforts to fight money laundering and 
terrorist financing, they have insisted that the tools used must recognize and comply with 
the fundamental principles of solicitor-client privilege and the independence of the bar. 

When the federal government’s proceeds of crime legislation was amended to apply to 
lawyers, the Federation of Law Societies of Canada (the “Federation”), on behalf of 
provincial and territorial law societies, responded with a two-pronged approach:

i. It challenged the legislation as unconstitutional; and
ii. It enacted rules to guard against lawyers becoming involved in money 

laundering or terrorist financing, which continue to protect solicitor-client 
privilege and the independence of the bar.

In many respects, this approach has been successful. In 2015, the Federation’s challenge 
to the federal legislative regime was upheld and lawyers are excluded from its application. 
This has ensured that privileged information continues to be protected from state seizure 

1 For instance, in the last year the US State Department labelled Canada “a major money laundering 
jurisdiction” (See United States Department of State. Bureau of International Narcotics and Law Enforcement 
Affairs. International Narcotics Control Strategy Report Volume II. March, 2019. Available at 
https://www.state.gov/wp-content/uploads/2019/03/INCSR-Vol-INCSR-Vol.-2-pdf.pdf).  Also see, 
Transparency International Canada study, which has estimated that $20 billion in anonymous funds have 
entered the GTA real estate market since 2008 (see Dirty Money is Driving Up Toronto Real Estate Prices, 
report says. Toronto Star, March 21, 2019, available at 
https://www.thestar.com/news/canada/2019/03/21/dirty-money-is-driving-up-toronto-real-estate-prices-
report-says.html).
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and that lawyers have not become agents of the state engaged in the secret provision of 
client information to government agencies.

The exclusion of legal service providers from the government’s anti-money laundering 
regime is, however, viewed by some as problematic.2 Legal professionals, and solicitor-
client privilege in particular, have been identified as blocks to effective enforcement.3 If law 
societies are to maintain their own regulation in this area and continue protecting solicitor-
client privilege and the independence of the bar, they must ensure that their rules are 
effective and responsive to the ever-changing methods used by those who perpetrate this 
type of criminal activity. In addition, law societies must continue to provide direction and 
guidance to licensees to ensure that they do not unwittingly find themselves engaged in 
criminal acts.

In late 2016, the Federation established an Anti-Money Laundering and Terrorist 
Financing Working Group, which then engaged in a review of the Federation’s Model 
Rules and the regime that law societies have enacted to combat money laundering and 
terrorist financing. In 2018, the Working Group proposed a number of amendments to the 
Model Rules to ensure that they remain effective tools in this fight. To accompany the 
amendments, the Working Group drafted extensive guidance materials to assist legal 
professionals with compliance and law societies with enforcement. 

The proposed amendments built on the existing anti-money laundering and terrorist 
financing (“AML”) regime, and proposed targeted amendments including:

∑ clarification with respect to the amount of cash that a legal professional can 
receive in respect of any one client matter;

∑ changes to the identification and verification requirements for individual and 
organizational clients; 

∑ new requirements to engage in ongoing monitoring of the business relationship 
with the client, including assessing whether there is a risk that the legal 
professional may be encouraging fraud or illegal conduct; and

2 See for instance, OPACITY, Why Criminals Love Canadian Real Estate (And How to Fix it), Transparency 
International Canada, “the Lawyer Challenge” at page 35, available at 
http://www.transparencycanada.ca/wp-content/uploads/2019/03/BOT-GTA-Report-WEB-copy.pdf
3 The Financial Action Task Force, for instance, considers the exclusion of lawyers from the federal 
government’s scheme to be a “serious impediment” to Canada’s efforts to fight money laundering. Financial 
Action Task Force, Anti-money laundering and counter-terrorist financing measures: Canada mutual 
evaluation report. September 2016, (pg. 7). Available at http://www.fatf-
gafi.org/media/fatf/documents/reports/mer4/MER-Canada-2016.pdf. 
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∑ the introduction of a new Trust Accounting Model Rule to explicitly prohibit the 
use of a trust account for a purpose unrelated to the practice of law.

The proposed amendments were incorporated into the Model Rules by the Federation 
Council in October 2018. Law Societies across the country have now begun to adopt the 
Model Rule amendments into their own codes of conduct.4 In Ontario, the amendments 
would be incorporated into the Law Society’s By-Laws 7.1, Operational Obligations and 
Responsibilities, and 9, Financial Transactions and Records.

Implementation of these changes will ensure that our rules aimed at fighting money 
laundering and terrorist financing are robust, effective, and up-to-date, and will:

∑ preserve solicitor-client privilege and the independence of the bar by 
maintaining our own AML rules separate from the federal government’s 
AML regime;

∑ ensure that the largest law society in the country is seen to be acting in 
concert with other provincial and territorial legal regulators to take 
concrete steps toward enhancing existing measures; 

∑ provide necessary guidance and resource materials to licensees so that 
they have sufficient direction regarding this type of criminal activity and 
are not reckless; and

∑ enhance our existing provisions aimed at combatting money laundering 
and terrorist financing, which will strengthen our position as a competent 
and effective regulator as we continue to work in collaboration with the 
federal government.

Convocation is asked to approve amendments in principle to the Law Society’s By-Laws 
7.1 and 9. If approved, by-law amendments will be drafted for review by the Professional 
Regulation Committee and approval by Convocation.

4 To date, the law societies in British Columbia, Alberta, Manitoba, Newfoundland and Labrador, and the 
North West Territories have adopted the amendments. In addition, the amendments will be before bencher 
meetings in the fall in Saskatchewan, Nova Scotia, and Prince Edward Island. 
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Background

A. Context
In 2000, the federal government enacted the Proceeds of Crime (Money Laundering) and 
Terrorist Financing Act (“PCMLTFA”)5. Under that Act, regulated persons and entities are 
required to report suspicious transactions and certain other financial transactions involving 
cash to the Financial Transactions and Reports Analysis Centre of Canada (“FINTRAC”). 

In November, 2001, the Federal government enacted regulations to the PCMLTFA that
made that Act applicable to lawyers, and would have required lawyers to secretly report on 
certain of their clients’ financial transactions. In response, the Federation and the Law 
Society of British Columbia, with support from the Canadian Bar Association, challenged 
the constitutionality of the legislation. Ultimately, the Supreme Court of Canada agreed 
with the Federation, holding that the provisions as applicable to lawyers unjustifiably 
violated sections 7 and 8 of the Charter by interfering with the lawyer’s commitment to the 
client’s cause.6 Although the Federation’s challenge was successful, the Court did indicate 
that the government could craft a scheme under which it could obtain the information that 
it sought from lawyers in a constitutionally compliant manner.

While this litigation was ongoing, the Federation recognized the importance of this issue, 
and adopted the strategic priority of crafting effective AML rules that maintained solicitor-
client privilege and an independent bar.7 As such, the Federation enacted two model rules 
aimed at limiting the handling of cash by licensees and requiring due diligence in 
identifying clients.

The Cash Transactions and Client Identification and Verification Model Rules were 
adopted by the Federation in 2004 and 2008 respectively. They were subsequently 

5 S.C. 2000, c. 17, available at https://laws-lois.justice.gc.ca/eng/acts/p-24.501/
6 Canada (Attorney General) v. Federation of Law Societies of Canada [2015] 1 SCR 401, available at 
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/14639/index.do
7 As noted by the former President of the Federation, Ronald J. MacDonald, Q.C., the introduction of the No 
Cash Model Rule in 2004 “demonstrated the Canadian legal community’s support for the fight against 
money-laundering, but did so in the context of a self-regulating and independent bar”. (MacDonald, Ronald 
J., “What Can be Learned from the Canadian Experience” 2010, J. Prof. Law. 143, 150).
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incorporated into professional conduct rules by all Canadian law societies.8 In Ontario, 
these rules have been incorporated into By-Laws 7.1 and 9.9

Since the initial introduction of these rules, the Federation and law societies have 
continued to adopt and enforce conduct rules that essentially mirror the Federal regime, 
while also educating licensees about the perils of becoming involved in this type of criminal 
activity. 

In October 2016, the Federation Council established a working group to review the Model 
Rules and their enforcement in response to several developments in this area including:

∑ Amendments to the federal AML regulations under the PCMLFTA, which introduced 
new client identification and verification provisions;

∑ The evaluation report of the Financial Action Task Force (“FATF”) on Canada’s 
AML regime. The evaluation report was conducted as part of the mutual evaluation 
process under which FATF conducts peer reviews of each member country to 
assess levels of implementation of the FATF recommendations. FATF identified 
Canada’s exclusion of lawyers from the legislative framework as a “significant 
loophole” in our AML regime;10 and 

∑ The Department of Finance national risk assessment, conducted as part of the 
FATF evaluation process. This assessment assigned a “high vulnerability rating” to 
legal professionals who were found have a high or very high risk of exposure to 
scenarios with a risk of money laundering due to the nature of the services they 
provide.11

In October 2017, the Working Group completed its review and released a consultation 
report, which proposed a number of amendments as well as the addition of a new trust 
accounting model rule.

8 Background Information: Anti-money laundering and terrorist financing initiatives of the Federation of Law 
Societies of Canada and Canada’s 14 law societies, Federation of Law Societies of Canada, available at 
https://flsc.ca/wp-content/uploads/2019/06/AMLBackgroundJune2019.pdf
9 A requirement that licensees not use their trust accounts for purposes unrelated to the practice of law or 
the provision of legal services is incorporated into Rule 3.2-7.3 of the Rules of Professional Conduct and  
Rule 3.02(6) of the Paralegal Rules of Conduct.
10 Supra note 3, at page 3.
11 Finance Canada, Assessment of Inherent Risks of Money Laundering and Terrorist Financing in Canada, 
2015.  Available at https://www.fin.gc.ca/pub/mltf-rpcfat/mltf-rpcfat-eng.pdf at pg. 52.  
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In December 2017, the Professional Regulation Committee launched a call for comment 
about the proposed amendments.12 At its meeting in March 2018, the Committee 
considered the submissions received, as well as additional comments and concerns from 
Committee members, and provided feedback to the Federation.

The Law Society’s submissions to the Federation recognized the importance of effective 
AML provisions. However, we identified certain issues with compliance that were ultimately 
addressed by the Working Group in its Final Report released in October 2018.13

At its meeting on October 11, 2018, the Professional Regulation Committee recommended 
that the Law Society of Ontario support the proposed amendments when they were 
considered by the Federation Council. The Committee also flagged the need for thorough 
and accessible guidance and direction for licensees and law societies to assist with 
implementation.  

On October 19, 2018, the Federation adopted the amendments to the Cash Transactions 
and Client Identification and Verification Model Rules, and enacted a new Model Trust 
Accounting Rule.14

In February, 2019, the Federation provided law societies with two guidance documents to 
assist licensees with compliance and law societies with enforcement:

i. Guidance for the Legal Profession, aimed at providing information to legal 
professionals about compliance with the new Model Rules15; and

ii. A Best Practices Guide for Law Societies in Canada, to assist law societies with 
enforcement of the new Model Rules.16

LSO Practice Resource materials will be reviewed and updated to supplement these 
resources.  

12 See Professional Regulation Committee, Report to Convocation , December 1, 2017, at 
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/c/convocation-dec-2017-professional-
regulation-committee-report.pdf
13 The Final Report on the Model Rules by the Anti-Money Laundering and Terrorist Financing Working 
Group is available on the Federation’s website at https://flsc.ca/wp-content/uploads/2018/10/Report-on-the-
Model-Rules-1Oct2018.pdf
14 The Model Rules, as amended, are available on the Federation’s website at https://flsc.ca/national-
initiatives/model-rules-to-fight-money-laundering-and-terrorist-financing/.  
15 A copy of the Guidance for the Legal Profession is available on the Federation’s website at 
https://flsc.ca/wp-content/uploads/2019/05/LawyerGuidance2019.pdf
16 The Best Practices Guide for Law Societies in Canada is not publicly available. A copy is available in the 
Professional Regulation Committee report of September 12, 2019.
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Analysis

A. The Current Amendments
The amendments enacted by the Federation ensure that the Model Rules are robust and 
up-to-date by tracking the federal regulations to the PCMLTFA. A summary of the changes 
to the Model Rules is provided below.

I. Cash Transactions Model Rule

There are two main amendments to the Cash Transactions Model Rule:

i. clarification about the amount of cash that may be received in respect of any 
one client matter; and

ii. the removal of certain exemptions to the rule.

In its initial Consultation Report, the Working Group concluded that the quantum of the
threshold ($7,500) remained appropriate, but proposed an amendment to clarify that legal 
professionals may not accept cash “in an aggregate amount greater than $7,500 in 
respect of any one client matter”. This clarification was adopted by the Federation 
Council17 and is consistent with the Law Society’s interpretation and application of the 
existing rule.18

The final amendments also removed the exception related to cash received pursuant to a 
court order. The Working Group concluded it was of limited value and posed a risk of 
money laundering. 

II. Client Identification and Verification

The amendments to the Client Identification and Verification Model Rule are the most 
extensive of the changes that have been made.19

Under the current rules, where a licensee is retained to provide their professional services, 
the licensee must identify their client and any third party who is directing or instructing, or 
who has the authority to direct or instruct the client. Identification requires obtaining 
information such as the client’s full name and address, or where the client is an 

17 See section 1 of the Model Rule on Cash Transactions, available on the Federation’s website at 
https://flsc.ca/wp-content/uploads/2019/04/Cash-Transactions-Rule.pdf.  
18 Section 4(1) of By-Law 9 currently provides that “a licensee shall not receive or accept from a person, in 
respect of any one client file, cash is an aggregate amount of 7,500 or more Canadian dollars”.
19 The Model Rule on Client Identification and Verification, as amended, is available on the Federation’s 
website at https://flsc.ca/wp-content/uploads/2019/04/Client-ID.pdf.
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organization, the organization’s business identification number, the nature of the 
organization’s business, and the names, position and contact information for each 
individual who gives instructions with respect to the matter for which the licensee is 
retained. 

Where the client is an organization, licensees are required to make reasonable efforts to 
obtain the names and occupations of each director and the name, address, and 
occupation of each person who owns twenty-five percent or more of the organization or 
the shares of the organization. 

Where the licensee engages in or gives instructions in respect of the receiving, paying, or
transferring of funds, other than an electronic funds transfer, the licensee must take 
reasonable steps to verify the identity of the client and any third party that the client is 
acting for, using what the licensee considers to be “reliable, independent source 
documents, data or information.”20

The amendments to the Model Rules build on these existing rules and include:

∑ New requirements to: 
o identify and record the source of client funds for a transaction;
o verify the identity of individuals using single process methods 

(government issued identification or information from the individual’s 
credit file) or a dual process method using information from two different 
and reliable independent sources21;

o identify and verify clients who are minors; and 
o take reasonable measures to identify the most senior managing officer of 

an entity in circumstances where they have not been able to identify the 
entity’s directors, shareholders, and owners, including beneficial owners, 
and to engage in additional monitoring of the client matter in such 
instances.

∑ Changes to existing requirements including:
o the current “reasonable efforts” standard is replaced with a requirement 

that a legal professional must verify the identity of individual clients and 

20 See section 23(4) of By-Law 7.1 (available at 
https://lawsocietyontario.azureedge.net/media/lso/media/legacy/pdf/b/by-law-7.1-operational-obligations-01-
25-18.pdf).  Note that section 23(7) details examples of independent source documents.
21 Examples of acceptable photo identification documents and reliable sources of information under the dual 
process method are detailed in Appendix A and Appendix B to the Guidance for the Legal Profession.
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identify corporate directors (and take reasonable measures to confirm the 
accuracy), where the client is an organization;22

o the timing for verifying the identity of an organization is reduced to 30 
days from 60 days;

o the use of agents remains permissible and is now required where the 
individual whose identity must be verified is outside of Canada. In 
addition, legal professionals must satisfy themselves that the information 
obtained through an agent is valid, may rely on an agent’s previous 
verification in certain circumstances, and are only required to engage in 
subsequent verification where there are doubts about the information 
related to the original verification; and

o The introduction of a requirement to monitor the professional business 
relationship with a client on a periodic basis, including to assess whether 
the client’s information and instructions are consistent with the purpose of 
the retainer and to ensure that the legal professional is not assisting in or 
encouraging dishonesty, fraud, crime or other illegal conduct. 

While a number of these amendments do impose new obligations and duties on licensees, 
the Guidance materials prepared by the Federation provide significant direction, including 
red flags that should be considered when contemplating the source of client funds and 
next steps where ongoing monitoring of the business relationship with clients requires 
additional measures.23 In addition, to coincide with implementation, the Law Society’s 
organizational departments will review and update existing resource materials to ensure 
that there is additional information to assist licensees with understanding and complying
with any new obligations. 

22 Note, however, the new requirement to identify the most senior managing office of an entity in 
circumstances where the legal professional has not been able to identify the entity’s directors, shareholders, 
and owners, including beneficial owners.  The Working Group had initially proposed extending this absolute 
requirement to all persons who own 25% or more of an organization and all trustees, beneficiaries, and 
settlors of trusts. Feedback from the Law Society expressed significant concern about this requirement. In 
response, the final amendments maintain the requirement that a licensee “make reasonable efforts” to 
identify beneficial owners of 25% or more of the organization, all trustees and known beneficiaries where the 
client is a trust, and all information establishing the ownership, control and structure of the organization.  See 
subsection 6(7) of the Model Rule on Client Identification and Verification. In addition, in June, 2019, the 
Department of Finance announced that the federal government would open consultations with provinces and 
territories toward the creation of a beneficial ownership public registry. See Government of Canada Leads 
National Response to Money Laundering and Terrorist Financing. Department of Finance, Government of 
Canada. Available at https://www.fin.gc.ca/n19/19-063-eng.asp.
23 See for instance pages 18-20 of the Guidance for the Legal Profession.

Convocation - Professional Regulation Committee Report

247

https://www.fin.gc.ca/n19/19-063-eng.asp


Amendments to the By-Laws – Anti-money laundering and 
terrorist financing

11

III. Trust Accounting Model Rule

The new Trust Accounting Model Rule restricts the use of trust accounts to transactions or 
matters for which a licensee or the licensee’s firm is providing legal services.24 In Ontario 
this restriction has been in place since 2011 in Rule 3.2-7.3 of the Rules of Professional 
Conduct and Rule 3.02(6) of the Paralegal Rules of Conduct. 

Although the Model Rule is more specific than our current prohibition25, our rules clearly 
and explicitly prohibit the use of a trust account for purposes not related to the provision of 
legal services. 

The Model Rule does, however, provide an additional requirement that legal professionals 
“must pay out money held in a trust account as soon as practicable upon completion of the 
legal services to which the money relates”.26 This new provision is recommended as a 
means of discouraging the holding of funds in trust for long periods of time, which may 
appeal to certain clients as a means to shelter money from authorities or from oversight.27

B. Recent Developments
There have been two recent developments that Convocation should be aware of as it 
considers the implementation of the Model Rule amendments into our by-law:

I. Relationship with the Federal Government

Although a change in the Federal Government may result in a change in approach, the 
Federation’s AML strategy appears to have resulted in a shift in the government’s focus, 
from a desire to bring lawyers into the federal regime toward a more collaborative 
relationship with law societies. 

On June 13, 2019, the Federal Government announced a new working group with the 
Federation “to address the inherent risks of money laundering and other illicit activity that 
may arise in the practice of law”.28 The Working Group, which had its first meeting in June 

24 The Trust Accounting Model Rule is available on the Federation’s website at https://flsc.ca/wp-
content/uploads/2019/04/Trust-Fund-Final.pdf.  
25 Section 1 of the Model Trust Accounting Rule provides that “a lawyer must pay into and withdraw from, or 
permit the payment into or withdrawal from, a trust account only money that is directly related to legal 
services that the lawyer or the lawyer’s firm is providing”.
26 See section 2 of the Model Trust Accounting Rule.
27 Section 7(4) of the Law Society’s By-Law 9 does direct that a licensee “shall as soon as practical withdraw 
from the trust account the amount of the money that belongs to him or her”, however, client funds in excess 
of licensee fees are not specifically addressed
28 See Government of Canada Leads National Response to Money Laundering and Terrorist Financing
Department of Finance Canada. Available at https://www.fin.gc.ca/n19/19-063-eng.asp.
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2019, includes representatives from the Department of Finance and other federal 
government agencies, as well as from the Federation and the law societies of British 
Columbia, Newfoundland and Labrador, Ontario and Quebec.29 This Working Group will 
explore issues related to money laundering and terrorist financing that may arise in the 
practice of law and will also serve to strengthen information sharing between law societies 
and the federal government. A uniform money laundering and terrorist financing strategy 
among law societies, in particular those who are represented on the Working Group, will 
show the government and other monitoring agencies that we understand the seriousness 
of this problem and are working to ensure that lawyers are not a weak link in the 
enforcement chain. 

II. Criminal Code amendment

Recent changes to the Criminal Code have introduced an alternative element of 
recklessness to the offence of laundering proceeds of crime. According to the Federal 
Government, this change will “criminalize the activity of moving money on behalf of 
another person or organization while being aware that there is a risk that this activity could 
be money laundering and continuing with that activity in spite of the risk.”30

Under this expanded definition of laundering proceeds of crime, licensees who are not 
alert to, or who ignore known warning signs and red flags could face criminal prosecution 
for money-laundering.31 Therefore, ensuring that our rules impose sufficient obligations on 
licensees and that licensees have appropriate resource materials to avoid recklessness 
with respect to client funds is imperative. In addition, robust rules and guidance materials 
will provide an opportunity to inform judicial decision-making as the courts begin to grapple 
with this new aspect of the offence of laundering proceeds of crime.

C. Recommendations and Rationale
The Federation has adopted the amendments to the Model Rules with the unanimous 
support of the Federation Council. The Federation is now looking to each provincial law 
society to adopt these rules into their own codes of conduct. For the following reasons it is 

29 See Federation welcomes opportunity to work with federal government to address issues related to money 
laundering and terrorist financing, Federation of Law Societies of Canada. Available at 
https://flsc.ca/federation-welcomes-opportunity-to-work-with-federal-government-to-address-issues-related-
to-money-laundering-and-terrorist-financing/. 
30 See Budget 2019, Budget Plan, Chapter 4: Delivering Real Change. Available at 
https://www.budget.gc.ca/2019/docs/plan/chap-04-en.html
31 Note as well that the Globe and Mail has reported that the Ontario government has established a Serious 
Fraud Office, which includes investigators and prosecutors detailed to financial crimes, including money 
laundering. (See, “New Ontario initiative targets complex, white-collar crimes”, the Globe and Mail, August 
20, 2019, 
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recommended that Convocation approve amendments in principle to the Law Society’s By-
Laws 7.1 and 9 in order to adopt the changes that have been made to the Federation’s 
Model Rules:

I. Implementation in this province will:

∑ preserve solicitor client privilege and the independence of the bar by 
maintaining our own AML rules separate from the federal AML regime;

∑ ensure that our rules aimed at fighting money laundering and terrorist 
financing are robust, effective, and up-to-date;

∑ ensure that the largest law society in the country is seen to be acting in 
concert with other provincial and territorial legal regulators to take 
concrete steps toward enhancing existing measures; and

∑ enhance our existing provisions aimed at combatting money laundering 
and terrorist financing, which will strengthen our position as a competent 
and effective regulator as we continue to work in collaboration with the 
federal government.

II. The strengthening of our rules, along with the provision of guidance and 
resource materials, will ensure that licensees have sufficient direction regarding 
this type of criminal activity to be appropriately vigilant and not reckless. 

III. The amendments to the Client Identification and Verification Rules will 
strengthen our AML regime with modest impacts on licensees’ practices. In 
addition, guidance materials prepared by both the Federation and the Law 
Society will provide licensees with the guidance and direction necessary to 
ensure compliance;

IV. The new Trust Accounting Rule and the amendments to the Cash Transactions 
Rule do not significantly alter current existing obligations:

∑ The new Trust Accounting Rule is essentially in force in Ontario and 
should not create any new obligations for licensees beyond a 
requirement to pay out money held in trust as soon as practicable 
upon the completion of the retainer; and
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∑ The changes to the Cash Transactions Rule for the most part align 
with our current interpretation of the requirement;

Next Steps

If Convocation approves amendments in principle to By-laws 7.1 and 9, they will be drafted
for review by the Professional Regulation Committee before being brought back to 
Convocation for final approval. 
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