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1. This text describes and analyzes the following issues: 

The importance of national and international standards for: promoting innovation; superclusters like Silicon 

Valley, California; intellectual property (IP, often being worth more than the rest of an organization’s 

property); the effectiveness of legislation that regulates electronic technology, in particular, electronic records 

management systems (ERMSs technology); 

That connection between “Innovation Canada,” as declared in the federal government of Canada’s “Budget 2017” 

in March 2017, to promote intellectual property, innovation, the “knowledge economy,” superclusters for 

innovation, and national standards; 

The important lessons to be learned from the improper process that created the faulty National Standard of 

Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017 (pdf), declared by the 

Standards Council of Canada to be a National Standard of Canada on March 1, 2017; 

The duties of an agency that declares standards to be national standards, such as Standards Council of Canada, to 

be able to enforce the foundation principles of standards-creation and quality control procedures upon standard 

development organizations such as the Canadian General Standards Board; 

The resulting complaint and appeal procedures and decisions produced by the government agencies in regard to 

the creation of the above national standard; 

But, “Evidence Based Upon National Standards Might Thereby Be Unreliable” (Slaw, February 2, 2017); 

The views of the Office of the Public Sector Integrity Commissioner of Canada as to that standards-creation 

process; 

 

Shortforms Used 

72.34-2017 – the National Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-

2017 (proclaimed by the Standards Council to be national standard on, March 1, 2017); 

72.34-2005 – the original version of 72.34, proclaimed a National Standard of Canada in December, 2005; 

Budget 2017 – the federal government of Canada’s declaration in March 2017 of its budgeted intentions. 

CGSB – the Canadian General Standards Board, a national standards development organization (an SDO); 

NSC – a National Standard of Canada; 

SDO – a standards development organization (such as CGSB); 

TC – Technical Committee, being the formal term used in reference to a CGSB drafting Committee; 

The Council – the Standards Council of Canada; 

The Integrity Commissioner – The Office of the Public Sector Integrity Commissioner of Canada; 

Treasury Board – the Treasury Board Secretariat of Canada, a department of the federal government. 
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3. Introduction: Innovation Canada’s Dependence Upon the Standards Council of Canada’s Competence 

[Note: (1) the articles cited herein without authors named, are mine, Ken Chasse; and, (2) I use the actual names of those 

people whose names appear in the published national standard, Electronic Records as Documentary Evidence CAN/CGSB-

72.34-2017, declared to be a National Standard of Canada by the Standards Council of Canada on March 1, 2017.] 

(1). The beginning of a badly drafted National Standard of Canada 

Not only is this a matter of a dangerous National Standard of Canada, it also concerns the impact upon 

organizations such as Innovation Canada, the much promoted creation of which the current federal government 

has well advertised, and will do even more so for the next federal government election, to be held on October 21, 

2019. And, it all arises from a government-supported national standards-creating agency’s failing to act like an 

independent, impartial judge of the draft standards submitted to it by SDOs (standards development 

organizations), and instead acts like a very protective and permissive parent of an SDO. What should be the 

“prime directive” of such a “public face” of such a national standards creation system that is compatible with 

being a protector of the people of Canada from badly drafted national standards? 

The creation of that improperly and badly drafted National Standard of Canada, started with the Treasury 

Board Secretariat of Canada, (“Treasury Board),
2
 a department of Canada’s federal civil service. Its culmination 

was the declaration of the draft as a national standard by the Standards Council of Canada (the Council) on March 

1, 2017, knowing of the resulting violations of drafting procedure and the many contained errors. I told the 

Council about both in a 100-page complaint delivered to them on October 21, 2015; (see my complaint text below, 

p. 62). Because of the violations of required procedure, I and the other senior lawyer, highly specialized in the 

relevant area of law, Martin Felsky,
3
 had resigned the previous June 2015. 

The “last straw” event for me was that I could see that the standards development organization (SDO), that had 

assembled our drafting Committee, was about to put a draft out for its mandatory “public review,” knowing that it 

had been created by improper procedures and contained errors. They were in a very inappropriate “big hurry” to 

create the final draft, ready to be submitted to the Council, by the deadline set by a contract they had entered into, 

with Treasury Board. The Canadian General Standards Board (CGSB) is the SDO responsible, accredited as an 

SDO by the Council.  

The national standard is, Electronic Records as Documentary Evidence CAN/CGSG-72.34-2017 (“72.34-

2017”; available via open access pdf. download). It was declared to be a national standard by the Council on 

March 1, 2017. It establishes the principles and practices by which electronic records management systems 

(ERMSs) are to be maintained. Therefore, there are many laws dependent upon this national standard. Records are 

                                                      
2
 See Treasury Board’s “Services and information” webpage, which includes, “Values and ethics of the public service.” 

3
 Martin Felsky is an e-discovery specialist of long standing. He is recognized in the 2015 and 2016 Who’s Who Legal as the 

dean of Canadian e-discovery lawyers, and one of the “most highly regarded” e-discovery lawyers  in Who’s Who Legal 

Canada 2016. 

http://rd-review.ca/eic/site/033.nsf/eng/h_00287.html
https://www.scc.ca/en/faq-what-is-a-national-standard-of-canada
https://www.canada.ca/en/treasury-board-secretariat.html
https://www.canada.ca/en/treasury-board-secretariat.html
https://www.scc.ca/en/about-scc/publications/exigences-et-procedures-accreditation/requirements-guidance-accreditation-standards-development-organizations
https://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/info-eng.html
https://www.techstreet.com/cgsb/standards/can-cgsb-72-34-2017?product_id=1947330
https://www.techstreet.com/cgsb/standards/can-cgsb-72-34-2017?product_id=1947330
https://www.canada.ca/en/treasury-board-secretariat.html
http://blg.com/en/News-And-Publications/Documents/Announce_050_1033.pdf
http://blg.com/en/News-And-Publications/Documents/Announce_050_1033.pdf
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now the most frequently used kind of evidence in legal proceedings and for legal services. And because we all 

rely upon records, ours and everybody else’s who do things for us and make decisions about us, it is as important 

as a national standard can possibly be. I say that it should be withdrawn and drafted again, but with greater 

oversight of, and accountability by the agencies involved.  

Therefore, instead of tolerating the many serious infractions of required procedure committed by CGSB, (as 

set out in my complaint and supporting appeal texts), the Council should have insisted that it be withdrawn. But to 

the contrary, 72.34-2017 remains a published and dangerous National Standard of Canada. Eventually, its 

corrupted procedure of creation will become widely known, along with the errors in it. That could very likely 

render void many large and important transactions based upon certifications of compliance with this corrupted 

72.34-2017 national standard. Such transactions are those requiring the production of reliable records, and the 

ability to produce all relevant records, for example, litigation, and banks requiring the periodic production of 

records declaring the financial health of their borrowers. That makes necessary being able to produce a valid 

certification stating that the ERMSs from which such records have been produced are in fact compliant with that 

national standard. Such transactions can be multi-million dollar deals involving not only money but business 

careers and reputations, and criminal convictions involving prison terms, all based upon the production of 

allegedly reliable records. That’s what makes such national standards so important. 

In CGSB’s letter of invitation to organizations to be represented on the drafting Committee (dated December 6, 

2013; see below, pp. 57-59), referred to this standard’s being widely used by both industry and the public sector, 

as shown by its own 2010 survey. 

As required by the regulations created by the Council itself, national standards are to be created at arm’s length 

from government, and to serve the public interest, not government interest. Each of the nine standards 

development organizations (SDOs) has its own separate jurisdiction as to subject matter for creating draft 

National Standards of Canada (NSCs). The drafts are submitted to the Standards Council to be declared NSCs. 

SDOs convene technical Committees of experts to draft NSCs. Therefore the Standards Council is not responsible 

for the content of NSCs, and SDOs are sponsoring agencies only, not themselves expert in the subject matter of 

any draft national standard that they submit to the Standards Council. But, it is assumed, that the Standards 

Council is responsible for ensuring that a draft standard was created by means of the required procedures. 

But in fact, that drafting and standards-creation process showed itself to be a loose, undisciplined system, 

without the means to impose sufficient “quality control” requirements for creating something as important as 

National Standards of Canada. If the Standards Council were able to enforce quality control procedures they 

wouldn’t have declared 72.34-2017 to be a National Standard of Canada. The quality of any national standard is 

completely dependent upon the SDO’s following the required procedures and convening a competent “technical 

Committee” to do the drafting. 

http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations
http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations
https://www.scc.ca/en/about-scc/publications/exigences-et-procedures-accreditation/requirements-guidance-accreditation-standards-development-organizations
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And equally dependent upon that same process for creating national standards will be the federal government’s 

“Budget 2017” proud creation of Innovation Canada, “to help Canada realize its potential as a global leader in 

innovation.” It will require the creation of national standards with which to give its policies and procedures the 

highest status and commanding authority. Even more efficient would be the Council’s accrediting Innovation 

Canada as an SDO in itself. That would give it greater power over the subject matter of the national standards it 

determines to be necessary. 

 

(2). The serious defects caused by the inadequate legal infrastructure controlling the use of electronic records as 

evidence—the need for an enforceable National Standard of Canada 

There is a critically important need for enforceable national standards for electronic records management 

systems (ERMSs).
4
 I’ve worked with experts in electronic records management systems technology (ERMS 

technology) since 1988, servicing institutional electronic records systems.
5
 And I’ve been a legal advisor in the 

drafting of the National Standards of Canada concerning ERMSs technology since 1978. The critical importance 

of standards-compliance arises from the fact that an electronic record, unlike a pre-electronic paper record, is 

dependent upon its ERMS for everything, including its continued existence, accessibility, and its “integrity” 

(being the word used in the electronic records provisions of the Evidence Acts; e.g., s. 31.2(1)(a) of the Canada 

Evidence Act, applicable to proceedings based upon federal laws). The laws and practices controlling electronic 

discovery (pre-trial exchange of all relevant records), and “admissibility of evidence proceedings” (determining if 

evidence is sufficiently reliable, and lawfully obtained, to allow its use as evidence), take no account of the 

following serious defects. They are frequently found in ERMSs, and therefore will be dealt with in the reports of 

ERMS experts to clients in relation to certifying compliance with ERMS standards: 

- the extent of the records holdings is unknown; 

- records are neither properly classified nor indexed such that retrieval of relevant records is very 

difficult if not impossible; 

- no definitive classification system among institutional, transitory, and personal records; 

- no records manual, or one that isn’t kept current or complied with; 

                                                      
4
 Regular certification of compliance with a standard such as 72.34-2017 (if, and when amended) would be greatly 

encouraged by adding a provision to the 14 Evidence Acts in Canada, making proof of such certification one way of easily 

obtaining admissibility (judicial acceptance) of records. The 14 jurisdictions of Canada are composed of, ten provinces, three 

territories, and the federal jurisdiction. 

5
 Many times have I reviewed the reports of experts in electronic records technology as to the state of their clients’ records 

managements systems. They are the basis of my legal opinions as to the ability of those systems to comply with the laws and 

the National Standards of Canada for electronic records management; infra note 11. 

https://www.budget.gc.ca/2017/home-accueil-en.html
https://www.budget.gc.ca/2017/docs/plan/chap-01-en.html
https://www.budget.gc.ca/2017/docs/download-telecharger/index-en.html
https://www.budget.gc.ca/2017/docs/download-telecharger/index-en.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
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- no bylaws (or orders of comparable authority from senior management) dealing with the records 

system—essential for establishing an organization’s “usual and ordinary course of business” in 

regard to its records system
6
; 

- email is not classified, indexed nor pruned, or possibly not retained; there is no “email protocol” 

operative throughout the organization; 

- records repositories are not well defined nor centrally accessible; 

- no central policy for records management thus allowing the many divisions of the organization each 

to operate its own independent records system according to its own rules and practices; 

- original paper records are not disposed of after being put into digital storage in a secure records 

management environment (with the exception of industry, professional, or special legal 

requirements as to retaining designated originals); 

- image quality is not verified when original paper records are converted to electronic images, and 

there is no imaging manual dealing with the technical requirements for scanning paper records into 

electronic storage; 

- metadata (data about data - data as to the management of records through time) is not used, therefore 

the biographical and bibliographical information about records is not used and properly maintained, 

therefore, e.g., there are extensive duplicates and an inability to track official or original versions; 

- no audit trails or controls detailing deletions, i.e., when, who, by what retention-destruction/disposal 

authority?; 

- no clear definition and practice as to what is the “deletion” of a record such that, e.g. records may or 

may not continue to exist in backup storage thus diminishing knowledge of the extent of records 

holdings and their control; 

- changes in technology have resulted in unaccounted for and undocumented changes in records 

practice; 

- no consistent practice as to other forms of communication that create records, e.g., video and audio 

recordings, instant messaging, cellphone (mobile) communications; 

- no “retention and disposal” program for records lifecycles; 

- years after a merger or acquisition, the records system is still operating according to the conflicting 

rules of its component parts; 

- no chief records officer with clearly defined and adequate authority
7
; 

                                                      
6
 That phrase is the business record admissibility rule in the Evidence Acts of 12 of Canada’s 14 jurisdictions (10 provinces, 

3 territories, and the federal jurisdiction); e.g., s. 30(1) of the Canada Evidence Act; s. 35 of the (Ontario) Evidence Act; and, 

s. 42 of the British Columbia Evidence Act. The Evidence Acts of Alberta and Newfoundland and Labrador do not contain 

such provisions. And the same phrase is used in the electronic records provisions of 11 of the Evidence Acts as a presumption 

of “integrity”: e.g., s. 31.3 of the Canada Evidence Act; s. 34.1(7)(c) of the Ontario Evidence Act; and, s. 41.5(c) of the 

Alberta Evidence Act. Comparable phrases are used in the Civil Code of Québec, Book 7, and in An Act to Establish a Legal 

Framework for Information Technology, C.Q.L.R. c. C-1.1. Only the Evidence Acts of British Columbia, Newfoundland and 

Labrador, and of the Northwest Territories do not contain electronic records provisions. An “admissibility rule” is a legal 

rule by which a judge determines whether evidence, such as a record, is sufficiently reliable to be accepted as evidence upon 

which decisions can be made. 

7
 The National Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017 (pdf free 

download), infra note 11 and accompanying text, uses the term, “records officer (RO),” (p. 8 of the standard). 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-124/latest/rsbc-1996-c-124.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
http://www.canlii.org/en/qc/laws/stat/lrq-c-c-1991/latest/lrq-c-c-1991.html
http://www.canlii.org/en/qc/laws/stat/cqlr-c-c-1.1/latest/cqlr-c-c-1.1.html
http://www.canlii.org/en/qc/laws/stat/cqlr-c-c-1.1/latest/cqlr-c-c-1.1.html
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-124/latest/rsbc-1996-c-124.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-e-16/latest/rsnl-1990-c-e-16.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-e-16/latest/rsnl-1990-c-e-16.html
http://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-e-8/latest/rsnwt-1988-c-e-8.html
https://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
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- “orphaned data,” i.e., records that can no longer be retrieved or read because the new technology that 

now operates the records system is incompatible with the old technology that created those records 

(a “migration program” should accompany the installation of new technology); 

- poor security protection
8
, 

9
; 

- inadequate compliance with the records management requirements of the privacy laws
10

; 

- inadequate testing, auditing, and quality control; 

- substantial non-compliance with the National Standards of Canada concerning records management, 

and a lack of appreciation of the consequences of non-compliance.
11

 

                                                      
8 The ninth in the list of points in proof of “system integrity,” as specified in 72.34-2017 (infra note 11), 

section 5.2.4 (p. 10 of the standard), states: “j) security – security procedures, such as protection against 

unauthorized access and disaster recovery plans, are used to guarantee the integrity of the electronic records 

system.” The previous edition of 72.34, 72.34-2005, listed these aspects of security protection: 

1. protection against unauthorized access to data and permanent records; 

2. processing verification of data and information in records; 

3. safeguarding of communications lines; 

4. maintenance of backup copies of records to replace falsified, lost and destroyed permanent or 

temporary records; 

5. retention and disposition of electronic records in compliance with legislated and internal retention 

periods and disposition [disposal] requirements, and documenting such compliance and disposition 

schedules; and, 

6. a business continuity plan for electronic records and associated data, including off-site copies of 

essential files, operating and application software [i.e., a “disaster recovery” plan for fire, flood, 

mishandling, sabotage and similar system vulnerabilities].  

9
 The article, “Practice Tips for Mitigating Data-Breach Risk and Liability,” by Michael T. McGinley, April 2, 2014, from the 

American Bar Association’s “Litigation-Criminal Litigation Section” (at: http://goo.gl/FUEJ53), states in part:  “In 2013, 

reported data breaches reached an all-time high—at least 740 million records were compromised. Press Release, Online Trust 

Alliance (OTA), Online Trust Alliance Finds Data Breaches Spiked to Record Level in 2013; 89 Percent Could Have Been 

Prevented (Jan. 22, 2014). Businesses understandably are concerned because these breaches can be enormously costly. In 

2012, for example, the average total organizational cost of a data breach to a U.S. company was over $5.4 million. … The 

2013 data breach at Target Corp. offers a stark example: Some analysts estimate that Target’s breach may end up costing the 

company close to $1 billion. Smaller firms fare no better against breaches and have less ability to absorb losses. The cyber-

security forecast for U.S. businesses is dark.”  

See also, “Target’s data breach fraud cost could top $1 billion, analyst says,” by John Vomhof Jr., Feb. 3, 2014, 

Minneapolis/St. Paul, Business Journal. Online: <http://goo.gl/wE3ezK>; and, “Anatomy of the Target data breach: Missed 

opportunities and lessons learned,” by Michael Kassner, Feb. 2, 2015. 

10
 For example, s. 5 in Part 1,”Protection of Personal Information in the Private Sector,” of the Personal Information 

Protection and Electronic Documents Act (“PIPEDA”) makes mandatory, compliance with the National Standard of Canada, 

Model Code for the Protection of Personal Information, CAN/CSA-Q830-96, which is Schedule 1 of PIPEDA, applies 

federally and in those provinces that don’t have their own PIPA (Personal Information Protection Act), which is all provinces 

except British Columbia, Alberta, and Quebec—see s. 26(2)(b) re exempting provinces. Part 2, “Electronic Documents,” is 

the federal electronic commerce legislation (with counterparts in the 13 other jurisdictions). And Part 3, “Amendments to the 

Canada Evidence Act,” added the electronic records provisions to the CEA, ss. 31.1-31.8 (with counterparts in the other 

jurisdictions, except: (1) British Columbia; (2) Newfoundland and Labrador; and, (3) the Northwest Territories). 

http://apps.americanbar.org/litigation/committees/criminal/articles/spring2014-0414-practice-tips-mitigating-data-breach-risk-liability.html
http://www.bizjournals.com/charlotte/news/2014/02/03/targets-data-breach-fraud-cost-could-top-1-billion.html
http://www.bizjournals.com/charlotte/news/2014/02/03/targets-data-breach-fraud-cost-could-top-1-billion.html
http://goo.gl/wE3ezK
http://www.zdnet.com/article/anatomy-of-the-target-data-breach-missed-opportunities-and-lessons-learned/
http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
http://cmcweb.ca/epic/internet/incmc-cmc.nsf/en/fe00076e.html
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These defects are frequently found in the ERMS’s of all organizations to varying degrees. The main reasons why 

they are so very common are: (1) there is no law of general application requiring ERMSs be maintained in 

compliance with any standard, such as the National Standards of Canada or an international standard; (2) ERMS 

technology is complex, therefore its manufacture, use, and maintenance requirements are demanding; and, (3) 

many organizations find that they can “get along just fine” using only their most recently made and received 

records. But in litigation, very often it is the older records that are equally important in interpreting the meaning of 

a contract or other event that occurred at the time when those older records were made and received. And often 

records are used as evidence that were created or received when a very different kind and quality of records 

management was operative. Therefore, there can be no assurance that all relevant records have been disclosed, or 

that those disclosed are still in the form in which they were created. So “discover” and ask the opposing parties, 

“are they in their original form, or amended or corrupted or contrived copies?” (But first make sure that your 

client can well answer a reciprocating attack.) 

The procedural rules for electronic discovery and admissibility proceedings should enable the parties to learn 

of the existence of such serious records management defects. Instead, their existence is ignored. Various pieces of 

an ERMS are demanded, such as, records, metadata, email, and designated storage devices, but there is no 

demand for proof of records management reliability and “integrity” (being the word used in the electronic records 

provisions that are in 11 of the 14 Evidence Acts in Canada
12

). Electronic discovery is conducted without a 

records management audit or comparable certification of records management quality. Proof of the existence of 

the defects listed above, could result in: (1) establishing the probability that relevant records are not available; (2) 

inadequate disclosure and discovery of records; and, (3) the inadmissibility of records as evidence, or, (4) 

although admissible, they lack the necessary “weight” that gives records the appearance of having sufficient 

persuasiveness (cogency). 

                                                                                                                                                                                        
11

 The National Standards of Canada are: (1) Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (now, 

72-34-2017), published in 2005; and, (2) Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-72.11-93 

(“72.11,” updated to 2000; first published in 1979 as, Microfilm as Documentary Evidence, but withdrawn by CGSB when 

72.34-2017 was published). 72.34 is supposed to incorporate all that 72.11 deals with but 72.11 has remained the ERMS 

industry standard for “imaging” procedures, i.e., the large industry for converting original paper records to digital storage. 

Appendix B of the complaint text (p. 148), lists the major principles and tests provided by these national standards, that are 

used by experts in electronic records management to certify compliance with them. 

 The electronic records provisions were enacted to enable all digitally stored records to be accepted as original 

records. These standards were developed by the CGSB (Canadian General Standards Board), a standards-writing agency 

within Public Works and Government Services Canada. CGSB is accredited by the Standards Council of Canada as a 

standards-development agency. Certification as a National Standard of Canada by the Council requires compliance with 

designated procedures-see its “operations” of the Standards Council of Canada webpage. 72.34 incorporates as “normative 

references,” many of the standards of the International Organization for Standardization (“ISO,” an acronym for all 

languages), in Geneva, Switzerland. Since 1978, I have acted as a legal advisor in the creation of both standards and updating 

them.  

12
 Supra note 6. 

https://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
https://www.techstreet.com/standards/can-cgsb-72-11-93-amend?product_id=1091156
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/catalogue/index-eng.html
http://www.scc.ca/
http://www.scc.ca/en/about-scc/operations
http://www.iso.org/iso/
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Electronic records are not like paper records, but rather like drops of water in a pool of water. A paper record 

can be represented by a piece of paper in a file drawer. It has a physical existence of its own. It is not affected by 

its file drawer or by all of the file cabinets in the paper records system. But an electronic record has no physical 

existence of its own. It is like a drop of water in a poor of water. If the pool is dirty and subject to evaporation, so 

is the drop. That is the nature of the dependence of an electronic upon its ERMS.  

We cannot define or describe an electronic record in an electronic record system by describing the history of 

a particular group of electrons, no more than we can describe the history of a drop of water after it falls into a pool 

of water. When drops of water later emerge from the pool of water, we cannot associate any of them with 

particular drops that entered the pool of water. That points out the critical difference between traditional “paper” 

records management and electronic records management. A paper record maintains its physical existence and 

identity while in its records system. Therefore the reliability of a paper record can be proved by proving its own 

particular history from its creation until it is submitted as evidence in a court, quite apart from the reliability of its 

records system. But an electronic record does not maintain its existence as a particular group of electrons in its 

records system, no more than a drop of water maintains its existence and identity in a pool of water. The 

molecules of the drop of water are subject to everything that happens to the pool of water. To prove the fate of 

any drop of water requires proof of what has happened to the whole pool of water, e.g., the purity of any drop in 

the pool of water requires proof of the purity of the pool of water as a whole. 

Similarly, once an electronic record is entered into an electronic records system, it is subject to everything 

that happens to that electronic record system and can possibly happen to that system, including its state of records 

management standards-compliance, security, and vulnerability to the internet. In other words, an electronic record 

is dependent upon its records system for everything–for its continued existence, its accessibility, and its integrity; 

a paper record is not. Therefore, maintaining electronic records management systems (ERMSs) in compliance 

with the relevant national or international standards is of critical importance to: (1) their use; (2) the validity of 

claims that ERMSs can produce reliable records; and, (3) to the validity of assertions that records created and 

stored in designated ERMSs are reliable, i.e. in Canadian law, that they have the necessary “integrity,” as is 

required for example, by s. 34.1(5),(5.1) of the Ontario Evidence Act. 

But in fact, the law as it is applied, does not require proof of records management quality. It is a law written on 

the unchallenged assumption that electronic records and their ERMS technology are just a faster and more 

convenient version of pre-electronic paper records management technology—like adding a motor to a bicycle, 

instead of replacing the bicycle with a motor vehicle, and soon, electronic technology’s need for a legal 

infrastructure as complex as that governing airplanes. In fact, they are very different technologies, requiring very 

different laws that regulate and enforce their use. As a result, electronic discovery and admissibility proceedings 

https://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
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enable the use of records as evidence that have an unchallenged probability of being unreliable and otherwise 

inadequate because it is assumed without proof that computers are reliable.
13

 

And the distance between discovery’s and admissibility’s simplicity and reality’s complexity is aggravated 

by the fact that organizations are moving away from centralized ERMSs. Records systems are becoming a 

network of applications existing in-house, in mobile devices, and in centralized, shared utility services such as 

“the cloud.” Records do not sit in a single records management system. They constantly move among systems; 

transmission creating a “weak link” as to proving integrity. Therefore, rather than focusing on in-house ERMS’s, 

laws and records management standards will have to focus on records management, and on the amount of control 

embedded in records management policies, procedures, and processes. Going from paper to electronic records 

will require as much change in our legal infrastructure as going from horses to motor vehicles, and then before 

long, horses to large late model passenger airplanes. 

The argument that pre-electronic paper records management systems also suffered loss and destruction of 

records, therefore no difference in law and practice is required for their electronic versions, is not a valid 

argument. That is like comparing the ability of bicycle traffic to kill and injure people and cause property damage, 

with the ability of motor vehicle traffic to do the same, and then concluding that the law for motor vehicles need 

be no different than that for bicycles. The degree of danger is so much greater that a very different legal 

infrastructure in volume and complexity is needed for motor vehicles than that needed for bicycles. 

And similarly for electronic records and ERMSs as compared to the evidentiary legal infrastructure needed to 

deal with the paper records and paper records management systems. That is because the more complex a 

technology, the more ways it can breakdown or otherwise fail to operate adequately. The more demanding will be 

its manufacture, proper use, and proper maintenance. Each of these three stages can involve human failure. The 

law should be made to provide an adequate opportunity to challenge the performance of such sources of evidence. 

That raises these questions in relation to procedural law: (1) what is the nature of the evidence that the adducing 

party has to provide to obtain the admissibility of evidence adduced; and, (2) at what point does the onus of proof 

transfer to the opposing party to provide “evidence to the contrary” (being evidence that contradicts evidence 

upon which an application for admissibility is based)?
14
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 Computers do not deserve a presumption of reliability. Such imposes the initial onus of proof upon the party opposing the 

admissibility of, or other use of the evidence produced by computers. See: Stephen Mason, gen. ed, Electronic Evidence (4th 

ed., pdf.; Institute of Advanced Legal Studies for the SAS Humanities Digital Library, School of Advanced Study, University 

of London, 2017), Chapter 6, “The Presumption that Computers are Reliable,” pp. 101-192; and see also pp. 91 and 386. And 

software has high error rates, which means that computers are not as reliable as people and the law assume they are. And 

further in regard to cybersecurity and the unreliability of software, see: Bloomberg Technology “‘It Can’t Be True.’ Inside 

the Semiconductor Industry’s Meltdown”, January 8, 2018. 

14
 See for example, Ken Chasse, “Guilt by Mobile Phone Tracking Shouldn’t Make ‘Evidence to the Contrary’ Impossible” 

(SSRN, pdf., Oct. 13, 2016). Because we all carry mobile phones, such evidence is very frequently used to locate users at the 

time of particular calls to and from mobile phones while in their possession. That article concerns the admissibility (i.e., 

http://ials.sas.ac.uk/digital/humanities-digital-library/observing-law-ials-open-book-service-law/electronic-evidence
https://www.bloomberg.com/news/articles/2018-01-08/-it-can-t-be-true-inside-the-semiconductor-industry-s-meltdown
https://www.bloomberg.com/news/articles/2018-01-08/-it-can-t-be-true-inside-the-semiconductor-industry-s-meltdown
https://ssrn.com/abstract=2846548
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
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(3). Software errors and vulnerabilities are very prevalent and costly 

In addition to the prevalence of such serious, ignored errors, are the numerous errors in the software that all 

ERMS’s depend upon. Many ERMS’s operate on several million lines of software code, and it has an error rate, 

as do most things created by people. For example, the Windows 3.1 operating system has close to 3 million lines 

of software code. The Google Chrome web browser has approximately 5 million lines. The Firefox browser is 

near 10 million, and Windows 7 has just under 40 million lines of code, which is a little less than Windows XP, 

and more than 10 million less than Windows Vista. And an Android phone has more than 12 million lines of code.  

In 2002, a study commissioned by the U.S. Department of Commerce’s National Institute of Standards and 

Technology (NIST) concluded that, “software errors cost the U.S. economy $59.5 billion annually.” Their report 

states in part: 

“The impact of software errors is enormous because virtually every business in the United States 

now depends on software for the development, production, distribution, and after-sales support of 

products and services,” said NIST Director Arden Bement. “Innovations in fields ranging from 

robotic manufacturing to nanotechnology and human genetics research have been enabled by low-

cost computational and control capabilities supplied by computers and software.” 

In 2000, total sales of software reached approximately $180 billion, supported by a large workforce 

encompassing 697,000 software engineers and 585,000 computer programmers. 

Software is error-ridden in part because of its growing complexity. The size of software products is 

no longer measured in thousands of lines of code, but in millions. Software developers already spend 

approximately 80 percent of development costs on identifying and correcting defects, and yet few 

products of any type other than software are shipped with such high levels of errors. Other factors 

contributing to quality problems include marketing strategies, limited liability by software vendors, 

and decreasing returns on testing and debugging, according to the study. At the core of these issues 

is difficulty in defining and measuring software quality. 

The increasing complexity of software, along with a decreasing average product life expectancy, has 

increased the economic costs of errors. The catastrophic impacts of some failures are well-known. 

For example, a software failure interrupted the New York Mercantile Exchange and telephone 

service to several East Coast cities in February 1998. But high-profile incidents are only the tip of a 

pervasive pattern that software developers and users agree is causing substantial economic losses. 

                                                                                                                                                                                        
evidence proved to be sufficiently reliable to allow it to be used as evidence, and obtained by lawful means), of critically 

important mobile phone tracking evidence to securing a conviction for second degree murder in the case of, R. v. Oland 2015 

NBQB 245, and 2015 NBQB 244 (being two pre-trial voir dires (hearings) concerning the admissibility of such expert 

opinion “location evidence”). Dennis Oland was convicted, and sentenced to the required life imprisonment (Criminal Code s. 

745(c)). However, the New Brunswick Court of Appeal has ordered a new trial because of errors of law in relation to the 

charge to the jury (instructions given to the jury by the trial judge), unrelated to the mobile phone tracking evidence; see these 

decisions concerning the granting of that new trial: 2016 NBCA 58; and, 2016 CanLII 101484 (the NBCA providing further 

reasons for judgment, 2016-10-24). For further technical detail in regard to mobile phone tracking evidence, see: R.P. Coutts 

and H. Selby “Problems with cell phone evidence tendered to ‘prove’ the location of a person at a point in time” Digital 

Evidence and Electronic Signature Law Review,” 13 (2016) 76 (pdf). 

http://web.archive.org/web/20090610052743/http:/www.nist.gov/public_affairs/releases/n02-10.htm
https://www.canlii.org/en/nb/nbqb/doc/2015/2015nbqb245/2015nbqb245.html?resultIndex=1
https://www.canlii.org/en/nb/nbqb/doc/2015/2015nbqb245/2015nbqb245.html?resultIndex=1
https://www.canlii.org/en/nb/nbqb/doc/2015/2015nbqb244/2015nbqb244.html?resultIndex=1
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/130493/rsc-1985-c-c-46.html#history
http://www.gnb.ca/cour/03COA1/Decisions/2016/October2016/20161024Oland-Oral.pdf
https://www.canlii.org/en/nb/nbca/doc/2016/2016canlii101484/2016canlii101484.html?resultIndex=1
http://journals.sas.ac.uk/deeslr/article/view/2298/2251
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Therefore, the untested “assumption of reliability and regularity” that is applied to the use of devices 

dependent upon software is unjustified and dangerous.
15

 All devices, electronic or otherwise, must be assumed to 

be prone to error such that the evidence they provide should not be accepted as reliable, unless there is expert 

opinion evidence, or other form of authoritative certification of their reliability. An example of unexpected 

unreliability in a much used and “faithful” electronic device is provided in this recent news story: “Xerox 

scanners/photocopiers randomly alter numbers in scanned documents.” Also of concern is the current frequency 

of “hacking” into everything electronic, for example, this article: “Why Apple’s Recent Security Flaw is Scary.” 

And the software in breathalyzer/intoxilyzer devices, which one would assume would have to be more reliable 

than that in most other electronic devices, nonetheless has a significant error rate. The blood-alcohol readings 

obtained from the breath analysis provided by such devices are the basis of almost all impaired driving and “over 

80” prosecutions in Canada (Criminal Code s. 253). The following quotation uses the term “source code,”
16

 in 

reference to the software in a particular make and model of breathalyzer machine:
17

 

… . On average, 25 software defects exist for every 1,000 lines of code. 

If the number of lines of code in the source code can be ascertained, the industry averages 

can be applied to estimate the number of defects. The estimated number of defects is 

calculated by multiplying the number of lines of code by 25, and dividing that product by 

1,000. 

The number of lines in the source code has been disclosed in testimony for the Draeger 7110 

device, which has 53,774 lines of code that print out on 896 pages. Applying the formula 

that utilizes the industry average, it is reasonable to expect 1,344 defects in the software for 

the Draeger 7110, if it conforms to the industry norms and is “average”. 

Also, the ability to detect the implanting of malicious software is very poor. The, “Trojan horse defence” is 

used against accusations of illegal materials found stored in a computer. It argues that a malicious program, 

secretly contained within an obtained acceptable program was the cause of the implanting:
18

 

                                                      
15

 Supra note 13 and accompanying text. 

16
 “Source code” contains programming techniques and is essential documentation in the development of software. It is a 

record of that development. Therefore, to evaluate software, one needs production of its source code. For a further 

explanation see Wikipedia online: http://en.wikipedia.org/wiki/Source_code. 

17
 This quotation comes from page 14 of the following article, dealing with the considerable volume of litigation challenging 

the source code of Intoxilyzer, Breathalyzer, and Alcotest machines and their operation: William C. Head and Thomas E. 

Workman Jr., “An Analysis of ‘Source Code’ in the United States: What Challenges Have Been Asserted, and Where is this 

Litigation Heading Analysis of ‘Source Code’?,” presented at the International Council on Alcohol, Drugs and Traffic Safety, 

Seattle Washington, August 30, 2007. See also, (1) Charles Short, “Note: Guilty by Machine: The Problem of Source Code 

Discovery in Florida DUI Prosecutions,” 61 Fla. L. Rev. 177 (January 2009). DUI = driving under the influence (of alcohol 

or drugs). And, (2) Judge Brian MacKenzie, “Discovering Source Codes: A Survey” ABA’s Highway To Justice Spring 2009, 

p. 3. 

18
 See: Miha Sepec, “The Trojan Horse Defence-A Modern Problem of Digital Evidence” (2012), 9 Digital Evidence and 

Electronic Signature Law Review 58, at 61 (open access, pdf): <http://journals.sas.ac.uk/deeslr/article/view/1990>. 

http://www.dkriesel.com/en/blog/2013/0802_xerox-workcentres_are_switching_written_numbers_when_scanning
http://www.dkriesel.com/en/blog/2013/0802_xerox-workcentres_are_switching_written_numbers_when_scanning
http://gizmodo.com/why-apples-huge-security-flaw-is-so-scary-1529041062
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
http://en.wikipedia.org/wiki/Source_code
http://www.icadts2007.org/print/196sourcecode.pdf
http://www.icadts2007.org/print/196sourcecode.pdf
http://journals.sas.ac.uk/deeslr/article/view/1990
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Software is trusted far too much.
19

 

Therefore the frequency of errors in ERMSs and their software make authoritative standards of critical 

importance. Almost all interactions produce electronically made and stored records and are dependent upon 

software. Any record can become a piece of evidence in a legal proceeding or legal service. And as we become 

even more completely dependent upon electronic technology, automation, and records, compliance with 

authoritative standards will have to become mandatory.  

Imagine the use of motor vehicle technology without the strict application of its present legal infrastructure of 

laws, regulations, courts, judges, police forces, government departments, roads and highways, insurance 

companies, and lawyers, etc. It is a technology that doesn’t stop increasing its legal infrastructure and its creation 

of and dependence upon standards. And, we are already more dependent upon records than we are upon 

automobiles. The use of records and their ERMSs will create a need for an even bigger and more complex legal 

infrastructure based upon authoritative standards. But standards have to be enforced, and like laws, their 

enforcement depends upon the quality of their content, and therefore upon the quality of the process that creates 

them. 

 

(4). Procedural violations in the creation of the electronic records management national standard, 72.34-2017 

The violations of required procedures started in 2013 with this one: representing a number of government 

departments having an alleged urgent records management problem, Treasury Board wanted a new edition of the 

original edition of the national standard, 72.34-2005, drafted and declared to be a second edition, in a hurry. The 

contract required: (1) Treasury Board to give CGSB $50,000 to help CGSB with its labour costs; (2) CGSB to get 

the final draft completed and ready to be submitted to the Standards Council within 18 months; and, (3) Treasury 

Board would be allowed to have one of its employees be a member of the drafting Committee.  

In fact, that employee, Brian Thurgood, was allowed to exercise supervisory control over the drafting 

Committee (i.e., the Working Group of the full Committee), and was made the chair of the Working Group. But 

he never revealed his qualifications in relation to the standard’s subject matter, and the qualifications that justified 

his having such controlling power. His position as a policy development officer at Treasury Board would not have 
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 See: Stephen Mason, (1) ‘“Trust” Between Machines? Establishing Identity Between Humans and Software Code, or 

whether You Know it is a Dog, and if so, which Dog?’,  (2015) Computer and Telecommunications Law Review, Volume 21, 

Issue 5, 135 – 148 (with Timothy S. Reiniger); at 138: “Because software is both complex and imperfect, machines are 

vulnerable to causing errors that the writer did not envisage.” and, (2) Artificial Intelligence: Oh Really? And Why Judges 

and Lawyers are Central to the Way we Live Now—But they Don’t Know it (2017) 23 Computer and Telecommunications 

Law Review, Issue 8, 213-225; at 222: “… The computer industry is fully aware that software code is full of errors, yet when 

locked into litigation, commercial organizations will go to extreme lengths to prevent the other side from being given sight of 

the evidence.” See also supra note 13 and accompanying text. 

http://stephenmason.co.uk/wp-content/uploads/2017/03/2015_21_CTLR_issue_5_PrintFINALMASON.pdf
http://stephenmason.co.uk/wp-content/uploads/2017/03/2015_21_CTLR_issue_5_PrintFINALMASON.pdf
http://stephenmason.co.uk/wp-content/uploads/2017/03/2015_21_CTLR_issue_5_PrintFINALMASON.pdf
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equipped him for such a position. It would not have given him experience working with experts in electronic 

records management or experience using the standard for its intended purpose.  

But on the reverse side of the inside cover of the published 72.34-2017 national standard is this statement: 

“Acknowledgment is made to Brian Thurgood and Lois Evans for leading the working group in the revision of 

this standard.” Lois Evans never made herself available to the members of the Committee and I do not know her 

qualifications. But nothing that Brian Thurgood did or said showed that he had the necessary qualifications for the 

power and position he had in the creation of the 72.34-2017 national standard. 

Such contract terms between CGSB and Treasury Board violated the Council’s text entitled, Program 

Requirements for the Accreditation of Standards Development Organizations and for the Approval of National 

Standards of Canada Can-P-1:2012.
20

 That text is based upon the Standards Council of Canada Act, which 

creates the Standards Council of Canada, and the process of “voluntary standardization”; (“voluntary,” means that 

the members of the whole Committee are not paid for their participation, which creates a very difficult “time-

availability” problem, particularly so for a large Committee, which is necessary to demonstrate adequate 

representation). That Can-P-1 text emphasizes that the Standards Council of Canada’s “policies and operations are 

managed at arm’s length from government,” and that national standards are developed to serve “Canadian needs,” 

and the “Canadian interest”; not government needs and interests. My complaint text (p. 62 below), plus all of my 

subsequent “Objection” and appeal texts (totaling 163 pages), revealed all of these facts to them, and did so many 

months before the Council declared the 72.34-2017 draft standard to be a national standard on March 1, 2017. My 

complaint was sent to the Council on October 21, 2015, and my final appeal was sent to the Council by way of 

two texts sent on June 15th and 23rd, 2016, to the then Chief Executive Officer of the Standards Council. But not 

until December 13, 2016, did I receive the Council’s decision on my appeal, which was stated in these three brief 

sentences: 

The [Council’s] assessor found CGSB to be in compliance with its own procedures and 

with SCC's requirements. Therefore, we have concluded that no action can be taken that 

would affect CGSB's accreditation. As a result, we consider the complaint to be closed. 

Thus the Standards Council narrowed my appeal to one concerning “CGSB’s accreditation.” In fact, my complaint 

and all appeals also dealt with: (1) CGSB’s incompetence and lack of integrity; (2) the need to start the 72.34(2d) 

project over again from the beginning; and, (3) the efficacy and vulnerability to corrupt practices of the process of 

“Voluntary Standardization” as a method for creating National Standards of Canada. 

Even more worrisome is this: as electronic technology’s systems and devices become ever more completely 

the basis of our lives, more legislation based upon national standards will have to be created to provide the legal 

                                                      
20

 That text has since been superseded by, Requirements & Guidance – Accreditation of Standards Development 

Organizations 2017-04-05. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
https://www.scc.ca/en/about-scc/publications/exigences-et-procedures-accreditation/requirements-guidance-accreditation-standards-development-organizations
https://www.scc.ca/en/about-scc/publications/exigences-et-procedures-accreditation/requirements-guidance-accreditation-standards-development-organizations
https://www.scc.ca/en/about-scc/publications/exigences-et-procedures-accreditation/requirements-guidance-accreditation-standards-development-organizations
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infrastructure to regulate the use of such technology. Standards provide such legislation with definitions for 

technical terms and conditions, and performance requirements. Developing draft standards for all of the 

applications of electronic information technology in all of its forms, and to serve the necessary regulatory 

legislation, will fall within CGSB’s jurisdiction. That will include those national standards needed by 

organizations such as Innovation Canada, which will also need the assistance of the Standards Council of Canada 

(see below section 8 of this Introduction (p. 25): “Innovation Canada, TVO, and the Standards Council of 

Canada”, which cites a video of a panel discussion). 

Canada’s federal government will be looking to gain political points and great praise in the next federal 

election, (on October 21, 2019), for its “Budget 2017” declaration in March 2017, to create Innovation Canada. Its 

purpose, among others, is to promote and support business innovation, including educating organizations in 

regard to, recognizing what is intellectual property (IP), and preserving, governing, and keeping it to aid the 

economy of Canada, and otherwise dealing with it as valuable property, e.g., teaching that databanks and 

information can be IP, essential to the “knowledge economy.” Necessary will be the creation of National 

Standards of Canada to provide authoritative statements as to the required principles, policies, and practices for 

such activities. That will make such IP promotional work dependent upon the Standards Council of Canada for 

the creation and required quality of such national standards. 

A good manager would assume that eventually the history of the creation of 72.34-2017 and the errors it 

contains will become widely known. Therefore such a manager would start the drafting project again to escape the 

possibility of “tainting,” if not completely undermining the reputations of all organizations involved, as well as 

the process of “voluntary standardization,” and that of the 72.34-2017 national standard itself. At the least, 72.34-

2017 should be withdrawn (as was imaging standard, Microfilm and Electronic Images as Documentary Evidence 

CAN/CGSB-72.11-93 in March 2017), and the previous 72.34-2005 standard reactivated. Instead, experts in 

ERMS technology are left with no standard with which they can provide their clients and employers a credible 

certification of compliance with an authoritative text of required procedures and practices. 

Secondly, a good manager always works by this rule: “if there were a formal investigation or inquiry into my 

actions and those of the employees for whom I am accountable, what do I want to be able to say, with all honesty, 

that I did?” Instead, CGSB has engaged in its own well documented “cover-up,” and the Standards Council of 

Canada has participated in, and extended that “cover-up.” That defeats the Council’s duty and purpose to protect 

the people of Canada from such improperly and badly drafted national standards.  

The Council’s actions have been those of an overly permissive and protective parent, shielding all persons and 

organizations involved in any process of standards-creation, regardless the circumstances, and regardless how 

vulnerable the Council makes itself and the people of Canada. The Council does not manage itself as should a 

https://www.budget.gc.ca/2017/docs/plan/chap-01-en.html
https://www.google.ca/search?source=hp&ei=VVIOWoK4DeOLjwTSlqHoCw&q=next+federal+election+canada&oq=next+federal&gs_l=psy-ab.1.1.0l10.2758.9788.0.14114.20.15.5.0.0.0.173.1237.13j2.15.0....0...1.1.64.psy-ab..0.20.1267...0i131k1j0i10k1.0.6FQT7uX8f3w
https://www.budget.gc.ca/2017/docs/plan/toc-tdm-en.html
http://rd-review.ca/eic/site/033.nsf/eng/h_00287.html
https://www.scc.ca/en/news-events/news/2017/scc-releases-2016-17-annual-report-delivering-through-innovation
https://www.techstreet.com/cgsb/standards/can-cgsb-72-11-93-amend?product_id=1091156
https://www.techstreet.com/cgsb/standards/can-cgsb-72-34-2005?product_id=1252845
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judge, that keeps its “distance” from SDOs, and reviews the draft national standards submitted to it for the sole 

purpose of protecting the population from being damaged and injured by improperly drafted national standards.  

Months before 72.34-2017 was declared to be a national standard (on March 1, 2017), I wrote this published 

short article dealing with that distinct probability of such damage and injury; see: “Evidence Based Upon National 

Standards Might Thereby Be Unreliable” (Slaw, February 2, 2017). That article arises from my participation as 

chair of the Committee that drafted 72.34-2017, until I resigned in June 2015.  

A critically important and mandatory stage of the standards-development process is the public review. It is a 

representation to the public: (1) that the draft standard put out for public review was created by means of the 

required procedures; and, (2) that it contains no known errors. I told CGSB’s secretary to the Committee that 

because of improper editing by unqualified people, the legal section contained errors of law plus other poor 

statements in relation to law. Nevertheless, the next draft, being the seventh draft, which contained all of the same 

errors, was used for the public review anyway. 

But the public review serves very important purposes. Comments received increase the probability of creating 

the best content possible. And it serves the requirement of a democracy that those who will be subject to a law, 

regulation, or mandatory standard, be given an opportunity to participate in its creation. Without a proper public 

review, the standard cannot be represented as having that integrity of creation and content. 

As can be seen from the written replies to my formal complaint and appeals (see below), CGSB relies upon the 

excuse that a vote by the Committee to proceed to the next step, nullifies all preceding improprieties and faults. 

But that should that the composition of that part of the Committee that participated in each vote be recorded in 

detail. Because the process is one of “voluntary standardization,” whereby committee members must give priority 

to their duties to clients and employers, there is a distinct probability that must be monitored, that members will 

cease participating, which at various times may leave the Committee with insufficient size and competence to 

provide adequate representation of the fields (industries) and expertise for whom the standard is intended. 

For example, the 23 “voters” listed on the reverse side of the inside cover of the 72.34-2017 published 

standard, could not have sufficient competence to provide such approvals, being as they are listed under the 

headings of; “General interest category” (4 names listed); “Producer category” (7 listed); “Regulator category” 

(being 3 persons from federal government departments), and, “User category” (8 listed), plus the chair person 

who replaced me. The original list of voters contained 34 names (a list attached to the project-originating letter of 

invitation (p. 57 below).  

CGSB’s actions were clearly motivated by the need to fulfill the terms of its contract with the Treasury Board 

Secretariat of Canada. For example, CGSB’s Secretary to the Committee’s letter of December 6, 2013, (p. 57 

below), inviting organizations to contribute participating members to the Committee, does not state that the 

http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/author/chasse/
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project is required to be completed in 18 months, as though it were a mandatory requirement, The letter states (p. 

2 of the letter), “this work is projected to take an 18-month work period starting January 2014.” In fact, the project 

started on Friday, May 16, 2014, with the first meeting of the Committee held in Ottawa. 

CGSB ran the project as one would when providing a service for a very demanding private client, instead of 

for the purpose of creating a very important national standard for all of the people of Canada. We were pressured 

in regard to meeting the deadline imposed by the terms of the contract.  

[Section 5 begins on the next page] 
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(5) Errors of Law and poor statements of law in the 72.34-2017 National Standard of Canada 

- Requirements for writing the legal section of the standard (section 5 of the standard, pp. 9-13), keeping in mind 

that this national standard is meant to advise ERMS experts, not lawyers: 

1. it must be accurate; 

2. comprehensive of all legal issues arising from the subject matter of the standard; 

3. written so that non-lawyers can understand it; 

4. written such that it can be copied word-for-word into the reports of experts in records management. 

Faulty writing includes not only errors of law, but also loose and inadequate writing that raises doubt about the 

qualifications of the person who wrote it. Such doubt raised by any part of the standard can undermine the 

authority and credibility of the whole standard, and thereby render it useless. A lawyer seeing such mistakes, big 

and small in this standard, or quoted in experts’ reports, will have doubts about the quality of the whole standard, 

requiring clients, employers, and records managers to be warned. 

Specific errors of Law in Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017. 

Section 

/page 

Subject Erroneous wording Comment 

5.1 b)/9 

(1) 

Records system may include 

[Re. list of a) to e) items] 

Reference to s.31CEA should be to ss. 31.1-31.8, and 

to provincial and territorial Evidence Acts as well 

The reference to s. 31 is 

wrong in the b) item. 

5.1 c) /9 

(2) 

Records system may include Reference to s.31CEA should be to ss.31.1-31.8 

&provincial & territorial Evidence Acts 

The reference to s. 31 is 

wrong in the c) item. 

5.1 e) /9 

(3) 

record system may include Reference to s. 31CEA should be to ss. 31.1-31.8 & to 

provincial and territorial Evidence Acts 

The reference to s. 31 is 

wrong in the e) item. 

5.2/9 

(4) 

Relationship between 

authenticity &integrity 

Authenticity cannot be inferred from integrity-a good 

records systems may be full of unauthentic texts; & an 

authentic text doesn’t always require integrity 

They are different factors 

& not always co-incident 

factors. 

5.2.1/9 

(5) 

Authenticity of the record “A record submitted as evidence shall be authenticated 

by providing evidence external to the record itself… .” 

“external evidence” is not 

always necessary 

5.2.2/ 9 

(6) 

Integrity of the electronic 

records system 

“If a party offers a record into evidence to prove the 

truth of its content, the best evidence rule applies.”  

- “truth” is dealt with by the hearsay rule, not the best 

evidence rule 

They are different rules 

serving different purposes 

5.2.2/ 9 

(7) 

Integrity of the electronic 

records system 

“The best evidence rule prefers the original of a 

record” 

The law is never stated in terms of what it “prefers.” 

“prefers” is an 

inappropriate word 

5.2.2/9 

(8) 

Integrity of the electronic 

records system 

“If the party offering the secondary evidence can 

satisfactorily explain the absence of the primary 

evidence so as to refute any suggestion of fraud, then 

the secondary evidence is admissible.” 

Refuting fraud is not the only reason for the best 

evidence rule; it has a greater purpose than that. 

Best evidence rule is not 

well understood 

5.2.2/10 

(9) 

Poof of integrity The a,b,c list are not the only ways of proving integrity Shows that “integrity is 

not well understood 
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Section 

/page 

Subject Erroneous wording Comment 

5.3/11 

(10) 

Electronic discovery & 

litigation preparedness 

(bottom 2nd para.) R. v. Oler, 2014 ABPC 130, has 

been overruled by R. v. Vallentgoed 2016 ABCA 358, 

but leave to appeal to the SCC has been granted, R. v. 

Vallentgoed, 2017 CanLII 25794 (SCC). 

Best not to refer to cases--

they go out of date, often 

very quickly 

7.2.1/25 

(11) 

Cloud computing-

Jurisdictional location 

“Canada does not allow for the recorded information held by 

public organizations regarding its citizens, as well as [and] 

any data transmission and backup routes, to reside out its 

boundaries… .” 

In fact, only British 

Columbia, Nova Scotia, and 

the Canada Revenue Agency 

have such a prohibition. 

Annex 
A/27 

(12) 

Sources for this standard-

Introduction, A.1 

first full paragraph: What is hearsay is not determined 

by the Canada Evidence Act alone, and this standard, 

(72.34-2017), is not limited to business records 

Inadequate wording 

Annex 

A/27 

(13) 

Sources for this standard-

Introduction, A.1 

First full paragraph: “The statute law is found in the 

federal, provincial, and territorial evidence acts, which 

vary slightly.”  

The Evidence Acts are 

only one source of the 

relevant statute law. 

The international format for publishing standards, as specified by the ISO (International Organization for 

Standardization in Geneva, Switzerland) uses the word, “Annex” instead of “Appendix.” 

Poor statements in relation to law, and other errors concerning law 

((Number), Section/page) 

(14) 0.2/iv Evidentiary requirements:  “If their admissibility is challenged, the records will need to satisfy 

certain … admissibility requirements.” Such “admissibility requirements” operate even when evidence is not 

challenged. (“admissibility” means sufficiently reliability to allow use as evidence, and that it was obtained by 

acceptable means). 

(15) 0.4/iv Terms and definitions: “This standard uses terms and definitions derived from relevant national and 

international standards, guidelines, and policies”; and also from legislation. 

(16) 2.1/2 Normative references: “Canada Evidence Act (CEA) & Personal Information Protection and Electronic 

Documents Act (PIPEDA).”  Court decisions that interpret legislation should also be listed as “normative 

references.” 

(17) 3.14/3 Terms & definitions: Missing are definitions for “BYOD.” And for “business” as used in s. 30(12) & s. 

31.8, of the Canada Evidence Act. (“BYOD” means, “bring your own [electronic] device.,” sometimes used as a 

term employment.) 

(18) 5.1/9 General: (2nd paragraph) “A records system may include, a) original paper records … .”  Such 

statements should make clear that this standard deals only with electronically created and stored records. 

(19) 5.1/9 General: (last paragraph) The phrase, “Primary directive” has been replaced with the phrase, “Primary 

principle.” “Primary principle” does not have the status and authority that has been given to “Prime directive” by 

way of long usage in the field, including all the years in which 72.34-2005 was operative (2005-2017). For 

example, “stop” and “halt” mean much the same thing, but all traffic “STOP” signs should not be changed to be 

“HALT” signs. This is an example of drafting by unqualified people—people who have never used the standard 

in the field for its intended purpose, and never worked with experts in electronic records management. 

(20) 5.3/11 Electronic discovery: (1st para.) The phrases, “preliminary inquiry” and “voir dire” should be defined 

in footnotes. 

(21) 5.3/11 Electronic discovery: (2nd para.) “As a result, electronic records management should be in place long 

before the need to perform e-discovery arises.” A more complete explanation should be provided as to records 

https://www.canlii.org/en/ab/abca/doc/2016/2016abca358/2016abca358.html?
https://www.canlii.org/en/ca/scc-l/doc/2017/2017canlii25794/2017canlii25794.html?
https://www.iso.org/home.html
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having the whole of their existence in electronic records management systems that are compliant with the standard. 

This is what the “primary principle” requires, i.e., “an organization shall always be prepared to produce its records 

as evidence.” Much more should be explained about discovery’s complete dependence upon the ability of ERMSs 

to produce all relevant records and produce them in their original form. 

(22) 5.3/11 Electronic discovery: (2nd para.) Reviewing records for “relevancy and privilege. The use of the word 

“privilege” should be explained in a footnote. 

(23) 5.3/11 Electronic discovery: (2nd para.) The footnote reference to the Sedona Canada Principles should state 

that their application is mandatory in Ontario; see Rule of Civil Procedure 29.1.03(4).  

(24) 5.4/12 Legal hold: (2nd line) The word “spoliation” should be defined. And the phrase, “good faith 

assessment,” the phrase “good faith,” is not in sufficiently common usage except with lawyers and legal literature. 

Therefore instead of “good faith,” use the phrase, “in an honest and proper way,” or, “honest and lawful.” Or add 

a footnote definition. The primary purpose of this national standard is not, “legal literature for lawyers.” 

(25) 6.4.2.2/17 Digitization: (1st. sentence) “Any digitization process shall be carefully aligned to business needs 

and designed to create … .” This standard is not limited “business needs.” 

(26) 6.5.3.3/22 Self-modifying electronic records: (2nd. para.) There should also be a reference to the effect upon 

authentication and the best evidence rule, in addition to, “the usual and ordinary course of business.” 

(27) 7.3/26 Social media: (1st para.) In the a) to e) list of “evidentiary issues,” added to, “d) the assessment of 

their reliability, accuracy and authenticity;” should be the words, “and whether they are originals or copies.” 

In addition:  

At the bottom of Annex A (p. 27 of the standard), entitled, “Sources for this standard,” it is stated that the 

Committee of experts that drafted this standard included legal experts. In fact, after Martin Felsky and I resigned 

in June 2015, the project no longer had the necessary specialized legal expertise, including that needed for the 

public review stage and all steps thereafter. 

And, in Annex C, “Preservation formats,” (p. 30), the first sentence states: “The following discussion is 

illustrative and does not have the purpose of recommending a specific format—as the standard is technology 

agnostic—but is meant to show the considerations that need to be made when selecting a preservation format (e.g. 

an open format which is widely recognized).” 

 - what does “technology agnostic” mean? Could a standard be “technology atheistic” as well? Of the 

several meanings of “agnostic,” which one fits? This is another example of drafting by people unfamiliar with the 

field to which the standard applies, its expertise, the language of its technology as is used by electronic records 

management experts, and how the standard is used. 

As to limiting legal liability for errors in a national standard, the Foreword to the 72.34-2017 standard states (p. 

iii, 1st para.):  

… . Because this standard provides only general legal, management and technical information, users 

should seek expert advice before applying its recommendations to specific records or systems. 

But such statements cannot be used to justify information in a standard that is wrong. Information that is wrong 

will weaken, if not destroy, the credibility of a standard. Also, there is this contradicting statement in the 

Introduction (p. iv, 4th para., last sentence):  

… . Applying the standard to an organization’s business will not eliminate the possibility of litigation, but the 

probability is that it will make the production of electronic records easier and their acceptance in a legal 

procedure more certain.” 

https://www.canlii.org/en/on/laws/regu/rro-1990-reg-194/latest/rro-1990-reg-194.html
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And, the Introduction provides further encouragement to rely upon 72.34-2017’s legal content (p. iv, 5th para.): 

… . The Canada Evidence Act, as well as most provincial and territorial Evidence Acts, contains the following 

provision, encouraging the use of standards: 

31.5 For the purpose of determining under any rule of law whether an electronic document is admissible, 

evidence may be presented in respect of any standard, procedure, usage or practice concerning the 

manner in which electronic documents are to be recorded or stored, having regard to the type of 

business, enterprise or endeavour that used, recorded or stored the electronic document and the nature 

and purpose of the electronic document. 

And immediately thereafter is this statement, also a part of the Introduction (section 0.3/p. iv): 

Use of this standard in legal proceedings 

In legal proceedings, this standard could inform the development of arguments about the definitions of the key 

phrases of the rules of admissibility for electronic records. These phrases are “IT system integrity” and “record 

integrity,” as used in the electronic record provisions of the Evidence Acts, and records “made in the usual and  

ordinary course of business” as used in the CEA. 

Such statements provide no difficulty if the statements as to law in a standard are correct, but they do provide 

problems if the standard contains statements that are wrong, as does 72.34-2017. 

Also, the title of the 72.34-2017 standard, Electronic Records as Documentary Evidence (pdf.) and its “Scope” 

statement (p. 1), would lead users to believe that suitably expert legal advice was provided by lawyers in the 

drafting of this standard. But that was lost when Martin Felsky and I had to resign. 

To provide a modicum of protection from liability for damage that might be done by relying upon the 72.34-

2017 national standard (being as it is very faulty), at the least, its front cover should display this statement in bold, 

black, block-capital letters:  

THIS STANDARD MAY CONTAIN ERRORS. USE AT YOUR OWN RISK. NEITHER THE 

CANADIAN GENERAL STANDARDS BOARD, OR THE STANDARDS COUNCIL OF 

CANADA WILL ASSUME RESPONSIBILITY FOR ANY DAMAGE RESULTING FROM USE 

OF THIS STANDARD HOWSOEVER CAUSED. 

Which of course: (1) would render the standard useless; (2) unfit to be a National Standard of Canada; (3) render 

all of the work and funding to create it, wasted; and, (4) advertise the fact that both organizations are incompetent. 

In other words, “when you do it, do it right, or don’t do it at all.” But, that kind of thinking didn’t happen in this 

case. It would have been inconsistent with the terms of CGSB’s contract with the Treasury Board Secretariat of 

Canada, and CGSB’s manner of fulfilling them. Such being a contract that violated the fundamental principles of 

“voluntary standardization” as created by the Standards Council of Canada Act, and would have been the basis of 

the Council’s accreditation of CGSB as an SDO. 

  

https://www.techstreet.com/cgsb/standards/can-cgsb-72-34-2017?product_id=1947330
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(6). The imaging industry needs a separate national standard 

As a result of declaring 72.34-2017 to be a national standard, this imaging standard was withdrawn: Microfilm 

and Electronic Images as Documentary Evidence CAN/CGSB-72.11-93, by CGSB. That imaging standard and 

72.34-2005, were used together to provide certifications of compliance for large institutional ERMSs. Because 

ERMS technology is not simple, they required the application of 265 tests by an ERMS expert. The unqualified 

people whom CGSB allowed to draft large portions of the 72.34-2017 standard would not know of those tests, or 

how they are used in the field. They have had no experience using the standard for its intended purpose, and there 

is evidence that the Committee had lost much of its membership and expertise. And so there are very few 

references to imaging in the new 72.34-2017 standard, and they cannot serve in the place of that now-defunct 

national imaging standard. 

The imaging industry operates as a separate division of ERMS expertise. Its clients and customers are 

organizations that still have large volumes of pre-electronic original paper records that they wish to have 

converted to digital storage (see for example the, Iron Mountain website as to such paper storage). To effect such 

voluminous conversions economically and to adequately reproduce its microfilmed records, photographs, graphs, 

and fine line drawings, and the colors involved, requires special equipment and expertise. Those unqualified 

people who drafted but a few “imaging” references into 72.34-2017, and made the decision to withdraw the 

72.11-93 imaging standard from publication, would not know of such facts or of the imaging industry as a 

separate division. 

From the declaration of the first national standard in this field in 1979, experts have always had their own 

microfilm and imaging national standard. They should not have to go through the 47 pages (38 + 9 cover and “i” 

pages) of the new combined standard to find the very few inadequate references to imaging and to their field of 

work in general. This complaint is a very valid one as to the layout of the contents of the standard, and the 

inefficiency and inadequacy of using the new standard for the requirements for imaging. It is very inadequate. If 

there has to be but one standard, it should be one having two distinct, self-contained, separate parts. This is yet 

another example of unqualified people doing the drafting of a national standard. Obviously they had no 

experience using these national standards in the field, serving clients and employers. 

The reverse side of the outer cover of the 72.34-2017 national standard states, “The responsibility for 

approving standards as NSCs rests with: Standards Council of Canada, 55 Metcalfe Street, Suite 600, Ottawa, 

Ontario, K1P 6L5, CANADA.” The Council appeared to have no ability to effectively investigate the truth of 

what CGSB tells the Council. If I had not complained, none of the serious violations of required procedure would 

have been revealed to the Council.  

 

https://www.techstreet.com/standards/can-cgsb-72-11-93?product_id=23271
https://www.techstreet.com/standards/can-cgsb-72-11-93?product_id=23271
http://www.ironmountain.ca/en/
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(7). After resigning—my complaint to the Standards Council of Canada 

After I and Martin Felsky resigned from the Committee in June 2015, on October 21, 2015, I sent to the 

Standards Council of Canada, my very detailed, 100-page complaint (below at p. 62) containing supporting 

evidence for its accusations, setting out all of the improper procedures that I knew of. In order to prevent the 

history of that bad procedure ever undermining the credibility of the draft national standard that became the 

72.34-2017 national standard. The necessary remedy was for the Standards Council to require that the drafting 

project be started again, or at the very least, be taken back to a stage before the public review. But in fact, the end 

result was that in March 2017, the Standards Council declared that badly drafted text to be a National Standard of 

Canada—a draft that was no better than the one used for the public review. It contains multiple errors. One should 

use it with great caution. And because of the history of its creation, it should not be used for any authoritative or 

official certification without telling the client or employer of that history. Which means that it would be a 

certification of dubious value, if any value. What would a client be paying for? 

That leaves all of the thousands of experts in ERMS technology, who serve clients and employers, with a 

dilemma. How does one formally certify compliance with such a national standard, defective in both its content 

and in the procedure by which it was created? And what does one tell the client? It is dangerous to those who use 

it, and to those people and organizations that created it, if they are held accountable for its defective creation. And 

the absence of a valid 72.34 national standard will leave much legislation dealing with records that are dependent 

upon ERMSs as being but vague legislation—vague in its requirements, if not unworkable, because the standard 

is the source of the definitions and requirements imposed by such legislation’s use of technical terms and 

performance requirements. 

For example, the phrase, “the integrity of the electronic records system,” as used in the Canada Evidence Act 

and in the provincial and territorial Evidence Acts, needs the 72.34 national standard to give it definition, meaning, 

and the requirements for reliable electronic records management, so that for example, section 31.2(1)(a) of the 

Canada Evidence Act can be a workable rule of admissibility that allows only reliable records to be used as 

evidence.
21

 The “qualifications” of a record as to its integrity and reliability, are the qualifications concerning 
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 However, because of the inadequacy of lawyers’ legal education as to the dependence of the efficacy of procedural laws 

concerning evidence upon the very differing nature of various technologies, that provision is ignored or minimized far below 

its importance and meaning, such that records are admitted into evidence without regard to the state of maintenance of the 

records systems by which they are created and stored. That’s like accepting expert opinion evidence without regard for the 

qualifications of the expert witness. Because an electronic record, unlike a pre-electronic paper record, has no physical 

existence of its own, it is completely dependent upon the state of its electronic records management system for its continued 

existence, and while in existence, for its being kept in its original form. As a result, a record’s “qualifications” are those of its 

electronic records management system. But, the case law concerning the admissibility of records as evidence, and, The 

Sedona Canada Principles—Addressing Electronic Discovery 2d. ed., which dominates rulings on the procedure for 

electronic discovery proceedings in Canada, show no understanding or recognition of that dependency. See Appendix A of 

the complaint text (p. 90 below) for a list of the electronic records provisions. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
https://thesedonaconference.org/publication/sedona-canada-principles-2d-ed-nov-201511-19-15
https://thesedonaconference.org/publication/sedona-canada-principles-2d-ed-nov-201511-19-15
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performance of the ERMS by which it is created and stored. As that section states, the “integrity” of a record 

depends upon the integrity of its records system. That “systems integrity” concept is the foundation principle of 

ERMSs technology, and therefore of the electronic records provisions of the federal and provincial Evidence 

Acts.
22

 

 

(8). Innovation Canada, TVO, and the Standards Council of Canada 

The federal government’s “Budget 2017’s” Fact Sheet, Skills, Innovation and Middle Class Jobs, states in 

part—I quote from the following paragraphs, in regard to: (1) helping “Canada realize its potential as a global 

leader in innovation”; (2) establishing Innovation Canada; (3) accelerating innovation through “superclusters” of 

innovators, such as Silicon Valley in California; and, (4) supporting Canadian Innovators through venture capital: 

Budget 2017’s Innovation and Skills Plan advances an agenda to make Canada a world-leading 

centre for innovation, to help create more good, well-paying jobs, and help strengthen and grow the 

middle class. 

.  .  . 

Budget 2017 proposes to establish Innovation Canada, a new platform that will help to 

consolidate and simplify dozens of innovation programs situated across many departments. This 

will make it easier for Canadian innovators to access and benefit from Government-led innovation 

programs, reducing legwork and paperwork, providing more timely and relevant access to services, 

and ultimately putting more money in the hands of Canadian innovators to grow their businesses 

and create jobs. The Government will initiate a whole-of-government review of business innovation 

programs to ensure they are effectively geared to support Canada’s innovators in turning their ideas 

into thriving businesses.  

Clusters—dense areas of business activity that contain large and small companies, post-secondary 

institutions and specialized talent and infrastructure—energize economies and act as engines of 

growth. They create jobs, encourage knowledge sharing, drive business specialization and help to 

attract “anchor” companies from around the world. Successful clusters like the ones in Silicon 

Valley, Berlin, Tel Aviv and the Toronto-Waterloo corridor contribute significantly to both 

regional and national economies. 

.  .  . 

Budget 2017 proposes to invest up to $950 million over five years, starting in 2017–18, to be 

provided on a competitive basis in support of a small number of business-led innovation 

superclusters that have the greatest potential to accelerate economic growth. The competition will 

launch in 2017 and focus on superclusters that enhance Canada’s global competitiveness by 

focusing on highly innovative industries such as clean technology, advanced manufacturing, digital 
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 But such awareness to the relationship of the complete dependence of the effectiveness of procedural laws that regulate the 

production, admissibility, and, use of records as evidence, upon the nature and use of the technology that produces that 

evidence, is not yet sufficiently a part of our law school education. Procedural laws such as those regulating discovery, 

disclosure, and admissibility of evidence proceedings should be shaped to be compatible with each different technology, 

rather than the evidence produced by different technologies being forced to be adduced and challenged by the same rules of 

procedure regardless the nature of that technology. Technology does not change its nature to suit legal rules of evidence and 

procedure.  

https://www.budget.gc.ca/2017/docs/plan/toc-tdm-en.html
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technology, health/bio-sciences, clean resources and agri-food, as well as infrastructure and 

transportation. 

The TV Ontario (TVO), program “The Agenda,” with moderator Steve Paikin, on October 25, 2017, entitled, 

“Canada’s Future Depends on IT,” discussed these federal budget commitments. The program’s webpage 

summary states: 

About this Video  [36:47 minutes long] 

The innovation economy. The knowledge economy. No matter the name, it's very likely the future 

economy. While Canadians are eagerly jumping into high innovation sectors, such as information 

technology and advanced manufacturing, there are indications that those efforts aren't paying off, 

particularly because intellectual property is not being nurtured. The Agenda discusses innovation 

with experts in the field. 

 

The discussion’s panelists were: (1) Professor Giuseppina D’Agostino, the Founder and Director of “IP Osgoode,” 

the Intellectual Property Law and Technology Program at Osgoode Hall Law School, York University, Toronto; 

(2) Professor Dan Breznitz, Co-Director of the Innovation Policy Lab Munk Chair of Innovation Studies, at the 

Munk School of Global Affairs, University of Toronto; “…known worldwide as an expert on rapid-innovation-

based industries and their globalization…”; and, (3) Dan Ciuriak, a Centre for International Governance 

Innovation (CIGI) Senior Fellow; one part of his expertise being intellectual property rights and domestic 

innovation. 

At minute, 25:12 of the panel discussion video, Dan Breznitz states: “… changing the rules of the game; 

through the Standards Council of Canada; through our organization in Ottawa, we can actually start to have an 

international voice about how you govern IP, and we have to, … .” 

The Standard Council of Canada’s, Annual Report 2016-2017, Delivering Through Innovation, dated October 

24, 2017 (52 pages), shows that it will be a critically important partner in the work of Innovation Canada. At p. 

2/52, are these statements: 

“Our Mission: To lead and facilitate the development and use of national and international 

standards and accreditation services in order to enhance Canada’s competitiveness and well-

being.” 

 “Our Vision: To be a global leader driving prosperity and well-being for Canada through 

innovative standardization solutions.” 

And at p.4/52: 

“Message from the Chair and the CEO,” states in part: 

 “Standards are critical to almost every product and service we use. … By partnering with Canadian 

businesses, research institutions, and key industries to identify the areas where our nation’s 

innovators have unique expertise, we can help them develop standards that tap into that expertise—

and they can deliver their innovative products and services to the world.” 

https://tvo.org/programs/the-agenda-with-steve-paikin
https://tvo.org/programs/the-agenda-with-steve-paikin
https://tvo.org/video/programs/the-agenda-with-steve-paikin/canadas-future-depends-on-it
https://tvo.org/video/programs/the-agenda-with-steve-paikin/canadas-future-depends-on-it
https://www.osgoode.yorku.ca/faculty-and-staff/dagostino-giuseppina/
https://munkschool.utoronto.ca/profile/breznitz-dan/
https://munkschool.utoronto.ca/
https://www.cigionline.org/person/dan-ciuriak
https://www.cigionline.org/person/dan-ciuriak
https://tvo.org/video/programs/the-agenda-with-steve-paikin/canadas-future-depends-on-it
https://www.scc.ca/en/news-events/news/2017/scc-releases-2016-17-annual-report-delivering-through-innovation
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And at p. 16/52, is this important statement: “There are approximately 5,000 references to standards in Canadian 

federal, provincial and local regulations.” 

Innovation Canada will rely upon the Standards Council to declare the national standards it needs to give its 

declared policies and procedures, etc., the highest authoritative status—the status of a text declared to be a 

National Standard of Canada by an independent agency serving that standards-creation purpose. In contrast, 

industry standards may be published by the industries themselves, to serve the subjective choices of the authoring 

industries—there isn’t the same authority of independent, impartial declaration by a specialized standards-creating 

agency. Or, perhaps even more effective would be to have Innovation Canada become a standards development 

organization (an SDO) itself. It would have to be accredited by the Standards Council as an SDO to have that 

status. For either purpose of standards-creation or standards-sponsoring, with what degree of abundant caution, 

should Innovation Canada, or any organization, rely upon the Standards Council of Canada, given the Council’s 

very inadequate performance in creating the 72.34-2017 national standard?  

That standards-creation process lasted for more than three years, from CGSB’s letter of invitation to 

organizations to join the drafting Committee, dated, December 6, 2013, to March 1, 2017, when the 72.34-2017 

was declared to be a National Standard of Canada. The Council received from me my detailed complaint, plus the 

texts that I wrote for the appeals and CGSB’s responses, i.e., 163 pages of detailed allegations, and descriptions 

with supporting evidence (below at pp. 62-226). 

In spite of thus being made aware of all of:  

(1) CGSB’s very serious violations of required procedure;  

(2) violations of the terms of its accreditation;  

(3) the resignations of key members of the Working Group and the Committee; and,  

(4) its false public review;  

over that lengthy period, and,  

(5) thereby putting the Council’s reputation and continued existence at considerable risk;  

(6) as well as the credibility of the whole process of voluntary standardization as required by the 

Standards Council of Canada Act; and, 

(7) as well the credibility of all national standards; 

the Council inflicted upon Canada a dangerous national standard containing many errors because of the very 

faulty process of its creation—a national standard as important as a national standard can possibly be. It remains 

published as a standard that should not be relied upon. It should be withdrawn and drafted again, but without 

CGSB being involved. 

The Council’s declared mandate and objectives indicate that it could be of considerable assistance to 

Innovation Canada in fulfilling its purposes; objectives such as: advance the national economy; support 
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sustainable development; and, facilitate domestic and international trade.
23

 Therefore it is essential that the 

Council be not only highly competent, but also that its reputation and history show that it can be trusted by the 

people of Canada to enforce procedures of quality control in relation to all aspects of its mandate. It failed badly 

by declaring CGSB’s 72.34-2017 text to be a National Standard of Canada. 

But in response to my complaint, etc., the Council’s reply stated only: 

[The Council’s] assessor found CGSB to be in compliance with its own procedures and with the 

SCC’s [the Standards Council of Canada’s] requirements. Therefore we have concluded that no 

action can be taken that would affect CGSB’s accreditation. As a result, we consider the complaint to 

be closed. [the letter is reproduced below at pp. 227-228] 

I received no report answering my allegations and evidence, nor any reasons for that decision. Then, the Council 

failed to answer my two requests for a copy of its assessor’s report; not even a polite refusal. 

These are not the actions of a competent, impartial adjudicator, or protector of the people of Canada. This was 

another step in a crude “cover-up” of the actions of CGSB and of the Treasury Board Secretariat of Canada. 

 

(9). The Standards Council of Canada’s tolerance of violations of required procedure in the creation of the 72.34-

2017 national standard 

Among the many violations by CGSB of the required procedures for creating the 72.34-2017 National 

Standard of Canada, that the Standards Council tolerated and seems to have ignored, were these—all of which 

were in the complaint text that I sent to the Standards Council on October 21, 2015: 

1. The contract with Treasury Board violated the terms of CGSB’s accreditation as an SDO. It violated the 

basic principles of the process of creating national standards by “voluntary standardization,” which 

principles are based upon the Standards Council of Canada Act. In her written reply to my appeal CGSB’s 

Director, Begonia Lojk stated (p. 205 below) of Treasury Board’s participation: “Their participation is 

appropriate.” As a result, an employee of a department of the federal government, was made the chair of the 

working group that drafted the standard, and was given directing control over the working group. The 

reverse side of the inside cover of the published standard identifies him, Brian Thurgood, as “leading the 

working group in the revision of this standard.” He never revealed what qualifications he had, or how his 

expertise justified that degree of control over the project. 

2. In order to satisfy the time limit set by the contract with Treasury Board, everything that CGSB did had the 

effect of inappropriately shortening or circumventing the required procedures for creating the final draft of 

                                                      
23

 See: (1) the Standards Council’s “Mandate, Mission and Vision” webpage; (2) the titles of the people listed in the 

Council’s Staff Directory, show the many aspects of its work; and, (3) the Council’s Annual Report 2016-2017, Delivering 

Through Innovation. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
https://www.scc.ca/en/about-scc/mandate-mission-vision
https://www.scc.ca/en/contact-us/staff-directory
https://www.scc.ca/en/news-events/news/2017/scc-releases-2016-17-annual-report-delivering-through-innovation
https://www.scc.ca/en/news-events/news/2017/scc-releases-2016-17-annual-report-delivering-through-innovation
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a standard that was to be sent to the Standards Council of Canada to be declared a National Standard of 

Canada. And so the quality of the content was sacrificed to speed of completion. That was very 

incompetent, irresponsible, and unethical, given the nature of the product and the great and extensive 

damage that could be done by the resulting inferior content. 

3. Therefore as part of the contract, CGSB allowed Treasury Board to have one of its employees be a member 

of the full Committee’s Working Group that wrote the successive drafts involved, and to have directing 

power over the project. But in spite of being asked several times, he, Brian Thurgood, never told us of his 

qualifications concerning the subject matter of the standard. However, the letter of invitation initiating the 

project represented him as being, “a subject matter expert.”  

But his work as a senior policy officer at Treasury Board would not have given him that expertise. For 

example, nothing that he did or said showed that he had any experience working with experts in electronic 

records management and therefore no experience using the standard for its intended purpose. However, the 

reverse side of the front cover of the published standard states that he was one of the two leaders of the 

working group that drafted the standard,
24

 i.e., an inexperienced leader dealing with the subject matter of a 

national standard that many thousands of people would depend upon in completing many very important 

transactions dependent upon records warranted to be reliable because they had come from ERMSs certified 

to be in compliance with the 72.34-2017 standard. That would be of critical importance to their lives, and 

their clients and employers. As the promotional literature of the Standards Council of Canada states in 

several different ways, standards are important to the economy of Canada.
25

 

Therefore it would be assumed by the users of the standard that it was created by very experienced, 

qualified experts. The standard strongly states and implies as much.
26

 But in fact, it is not true.
27

 

                                                      
24

 It states: “Acknowledgment is made to Brian Thurgood and Lois Evans for leading the working group in the revision of this 

standard.” 

25
 Supra note 23 and accompanying text. 

26
 Within the published 72.34-2017 standard, see for example: (1) on the reverse side of the front cover; 2nd column, first 

sentence of the 2nd paragraph: “An SCC-approved standard reflects the consensus of a number of experts whose collective 

interests provide, to the greatest practicable extent, a balance of representation of affected stakeholders. National Standards of 

Canada are intended to make a significant and timely contribution to the Canadian interest.”; and, 

  (2) Annex A (p. 27, last paragraph): “The Committee of experts that drafted this standard is drawn from well-known 

Canadian professional and industry associations in the areas of records, information, and image management; legal and 

financial services; and accounting and auditing. The experts represent both user and supplier perspectives, ensuring a 

balanced approach.” 

27
 Not only did Brian Thurgood lack the necessary experience for the position and power he was given by CGSB in directing 

the project, after Martin Felsky and I resigned in June 2015, the project lacked the necessary specialized legal expertise with 

which to conduct the public review, and to submit the final draft to the Standards Council to be declared to be a National 

Standard of Canada. The “last legal check” that CGSB had carried out before that final draft was submitted to the Council 

resulted in the 27 errors in the published standard—see section (5) above (p. 18). 
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4. Partway through the project, before I and Martin Felsky resigned in June 2015, that Treasury Board 

employee, Brian Thurgood, informed the members of the Working Group that he had left the federal 

government. Nevertheless he had been made the chair of the Working Group, and continued to act as a 

director of the Working Group—the Working Group drafted the successive drafts that were sent to the 

members of the full Committee for comment, thus minimizing the participation of the Committee by 

involving them only very intermittently every two or three months on receiving each successive draft of the 

standard. That fact, in addition to having to give priority to clients and employers, and not being paid, 

would cause many Committee members to stop participating.
28

 

Having fewer people participating in the Committee increased the control over the project had by, 

CGSB’s secretary to the Committee Astrid Lozano, and the chair of the working group, Brian Thurgood, 

and by Luciana Duranti, the new chair and being the person they appointed to be also the Editor, exercising 

CGSB’s “right of last edit.” As a result, unqualified people drafted large portions of the standard. 

Thurgood said that he was no longer an employee of Treasury Board. But he would not tell us why he 

was allowed to continue to be a member of the project, other than to say, “I do have strong support for 

Government and its agencies,” (see in my Complaint text, section 13 “Brian Thurgood, Treasury Board’s 

Agent,” at p. 56 below). National standards are to be created independently of government control and to 

serve the public interest, not government interest. If he had truly ceased to be an employee of the federal 

government (without an arrangement that allowed him to return to Treasury Board after the 72.34 project 

was completed), I suspect that he continued to represent Treasury Board as an independent agent under 

contract. 

5. CGSB allowed unqualified people to draft large portions of the standard, including altering my work and 

that of Martin Felsky on the legal section of the standard. We were told that it contained “redundancies 

with the content of the Introduction”; also, the remaining paragraphs were re-organized. 

In answer to such accusations, CGSB stated that the Committee decides when the standard is to go 

forward, particularly so, to go to the Standards Council of Canada. Therefore, in the view of CGSB 

personnel, such violations are nullified by a favorable vote by the Committee, regardless the remaining size 

or the competence that the Committee still had. To CGSB, that means that complaints about the improper 

procedures used are not of sufficient importance to require any change to CGSB’s agenda because CGSB 

would rely on the participation of whatever number of Committee remained, having whatever kinds and 

depth of expertise they had. And it appeared that CGSB preferred not to know about the erosion of the 

                                                      
28

 Compare the very different procedure used to create the first edition of the 72.34-2017 national standard (that is, 72.34-

2005, in section 10 below, p. 36). It was designed to maximize the participation of the full Committee by encouraging and 

enticing its members not to resign. It worked. 
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Committee, i.e., to be “willfully blind” to its diminishing composition. Obviously, that practice would 

nullify the importance of any particular procedure that CGSB might find to be inconvenient with achieving 

its goal. But such votes, including the requirement that the final vote to send the final draft to the Standards 

Council, must involve: (1) a voting group of sufficient size; and, (2) of sufficient expertise in each of the 

areas of the subject matter of the standard. The information I obtained indicates that it lacked both. That it 

lacked sufficient legal expertise is proved by the many errors in the published standard. 

As to the Committee’s size, at the beginning of the project, CGSB’s secretary failed to respond to my 

request to provide me with the email addresses of the Committee members. I was the chair of the 

Committee at that time. As a result, CGSB controlled communication with Committee members by making 

communication difficult. That hindered my ability to determine how many Committee members were in 

fact continuing to be participating members, and if they were not, when did they cease participating. 

Such methods of CGSB’s secretary to the Committee strongly suggested a much practiced strategy to 

control all matters of interaction including communication among the members of the Committee. 

Repeatedly she referred to CGSB’s procedures manual as justification, which if true, in many respects was 

inconsistent with the nature and requirements of “voluntary standardization.” In particular, the fact that 

Committee members had limited time and were always uncertain as to when they could be available to 

provide that time, played well into her hands in controlling all procedures, votes, meetings called on short, 

if any notice, and appointments of an editor, and Brian Thurgood as chair of the Committee’s Working 

Group. It was a very frustrating experience accompanied by a distasteful feeling of being constantly 

manipulated to serve improper purposes and ends. 

On January 13, 2016, being about seven months after I and Martin Felsky had resigned from all 

participation in the Committee, the “A/Manager, Standards Division” of CGSB called me. He said that 

some Committee members were uncomfortable with my questioning them about their participation. I told 

him that they didn’t tell me that. And I asked him, why should that be of concern such that he has to 

intercede on their behalf? He gave no answer. The fact of his call shows that CGSB was concerned about 

the size of the Committee that remained and didn’t want anyone else to know. The call suggests a “cover-

up, i.e., they didn’t want me investigating the state of continuing participation by Committee members. And 

exactly that was the tenor of his written reply (below at p. 182 ) to my complaint text (below at p. 62), 

which complaint the Standards Council had turned over to CGSB instead of dealing with it directly itself, 

as I argued that it should because of the nature and seriousness of CGSB’s violations of required 

procedures. The Council thereby enabled CGSB to be both the accused person and the judge, i.e., “the 

judge of his own case.” 
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He also asked me if I wanted to participate in any way. I said “no.” The public review had been very 

improperly conducted such as to void any step taken thereafter. A proper public review is an essential part 

of the required procedure. And, among other violations of procedure, CGSB’s editor had twice edited my 

work on the legal section of the 5th and 6th drafts to her satisfaction and thereby wrote errors into it, 

apparently justified by CGSB’s declared “right of last edit.” Then the draft was sent to the full Committee 

without giving me an opportunity to see the results of such editing. I could not risk the same being done for 

the 7th draft which would be the one used for the public review, with my involvement in such an improper 

process enabling CGSB to say or imply falsely that the draft had been created with competent legal advice. 

In fact CGSB did send it forth to the public review in that condition having been informed by me that the 

draft did contain errors—see my email message to CGSB’s secretary to the Committee on June 10, 2015 

(reproduced below at pp. 95-96 of my complaint text). 

I could not lend my name and participation to such an false and therefore illegal process, knowing that 

CGSB would represent to the Council, and state within the standard itself, that the standard was the product 

of competent legal expertise and of a proper procedure. Being so egregiously bold as to conduct what was a 

false public review, left me very concerned as to what other violations of procedure might be committed 

while I was still a member of the Committee and its chair. An ethical lawyer cannot participate in such a 

process, particularly so during and after conducting such a false public review. Such would void any step 

taken in the project thereafter. Therefore I told Kirk Albert that after I resigned on June 17, 2015, I did not 

intend to take part in the project thereafter. Martin Felsky resigned on June 19, 2015. That left the project 

without the necessary legal expertise. 

6. CGSB’s secretary to the Committee required that I and Martin Felsky submit our comments to each draft 

within the narrow columns of an 8.5 x 11 inch single page online template (see the paper copy of it that is 

the last page of my complaint, at p. 100), even though we informed her that lawyers cannot do their work 

that way. Her abrupt and dismissive answer was, “use the template.” My appeal to, CGSB’s Director, 

produced this answer in her written reply (at p. 203 below): “The use of templates is a requirement of the 

CGSB standards development process.” CGSB thus ignores the needs of the professional people whose 

expertise is essential to the quality of the content of any national standard. 

7. Whatever comments there were from the Committee members in response to the succession of drafts sent to 

them were dealt with by those in control, but not given to us who were responsible for the legal section of 

the draft standard (such responsibility being in fact, subject to CGSB’s “right of last edit.” 

8. CGSB conducted the public review stage of the project knowing that the draft used was created by an 

improper procedure and, as I informed them, that it contained misstatements of the law due to CGSB’s 

allowing its Editor and CGSB’s declared, “right of last edit,” to change portions of the legal section of the 
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draft standard, neither of whom is a lawyer. CGSB’s Director’s answer was: “The decision to go to public 

review is made by CGSB, following Committee approval of a draft standard.” In fact, because Martin 

Felsky and I had resigned shortly before the public review, the Committee no longer had the competence: 

(1) to determine what errors there were that needed correcting; and, (2) to provide the necessary “legal 

expertise” to answer what might have been difficult and important questions of law and use of the standard, 

as might be produced by responses to the public review. 

9. I was not allowed to see the result of such improper editing before drafts went to the full Committee for 

comment. To have allowed the same process to be used to produce the draft used for the public review 

would have made me a part of a very improper public review. I had to resign, as did Martin Felsky. 

10. CGSB’s secretary to Committee would not inform the members of the full Committee that the draft sent to 

them immediately before the public review stage, contained errors of law and poor statements in relation to 

the law—see our exchange email messages in my complaint (below at pp. 96-97). 

11. The full Committee was not informed of the reasons why I and Martin Felsky had resigned. In addition, the 

determination of who would be the new chair of the Committee was satisfied by stating that Luciana 

Duranti had volunteered to be the new chair. But there was no discussion of her qualifications. In fact, she 

had never used this standard out in the field, nor worked with ERMS experts serving clients. Also, it is 

doubtful that those Committee members still participating had the competence to make that decision, even 

if it had been made by way of a formal vote.  

12. CGSB continued with the project after the public review, even though any stage conducted after an 

improper public review should be considered to be void and of no force or effect. Therefore the whole 

project should have been restarted. Competent management assumes that the dangerous history of 72.34-

2017’s creation would eventually become widely known such as to seriously damage its credibility, and 

that of all persons associated with it. And, it also meant the complete wastage of the hundreds of thousands 

of dollars of freely given time by Committee members, and the $50,000 of taxpayers’ money Treasury 

Board gave to CGSB. 

13. CGSB marginalized the participation of the members of the full Committee such that many of them ceased 

to participate. Therefore it cannot be said that the standard is the product of a properly participating 

Committee as required in order to create a valid national standard. CGSB’s secretary to the Committee 

answered complaints by stating that the Committee determines when the standard will proceed to its next 

stage. But at an early stage, CGSB should have suspected that much of the Committee had fallen away 

from participation, and there was no regard to the loss of necessary expertise to support whatever decisions 

that the Committee made which were repeatedly used as justification to hurry the project along, using 



34 

violations and circumventions of required procedures to do so. The indications I had from contacts with 

Committee members suggested that many members had ceased to participate at an early stage of the project. 

Such conduct is part of the very improper creation of a national standard—the procedure upon which the 

Standards Council of Canada declared the creation of a National Standard of Canada.  

14. CGSB determined the timing of every step. The reply of CGSB’s Director states: “Timelines are ultimately 

determined by the Committee and its ability to reach consensus.” I was never informed of any such 

Committee decisions, and was never able to be part of the making of such decisions. 

15. Voting: not all of the people listed on the inside of the front cover of the published standard as “Voting 

membership at date of approval,” in fact voted. 

16. The Standards Council of Canada knows only what CGSB tells the Council as to the procedures used to 

create the draft standard that is submitted to it. I stated in my complaint that because of the many defects in 

the procedures used, particularly so the false public review, CGSB should not ask the Council to declare the 

draft a national standard. Nonetheless, the Council’s acted on CGSB’s request. The Director’s answer was, 

“Only SCC can make this decision.” (“SCC” is the Standards Council of Canada; not the Supreme Court of 

Canada.) 

After the 72.34-2017 draft national standard was declared to be a National Standard of Canada in March 2017, 

I learned that shortly before the draft standard was sent to the Standards Council of Canada, CGSB had a “last 

legal check” carried out, most likely because of my complaint text. The resulting changes to the “legal content” of 

the draft standard showed that the lawyer who did that “legal check” lacked the necessary specialized knowledge. 

I wrote to him, asking if he had been told of the history of 72.34-2017’s creation, and said that I would send him 

copies of my complaint etc., if he could not obtain those texts from CGSB and in necessary, the Council. But he 

never answered me.  

That raises these questions: (1) what did CGSB tell that lawyer so as to obtain his services and thus involve 

him in such a corrupt process for creating a national standard? And, (2) what did CGSB tell the Council that it did 

to take care of the allegations of errors of law in the draft standard? As a result, the published standard contains 

almost all of the errors of law and poor statements in relation to law that were in the draft used for the public 

review and some new ones. There are now in total, 27 errors of law and poor and inadequate statements in relation 

to law (13 of them being errors of law—see section 5 above, p. 19), most of which are in the Part 5 legal section 

of the published 72.34-2017 national standard (pp. 9-13).  

When lawyers serving clients and institutional employers see those errors, the credibility of the whole standard 

will be ruined, and the credibility of the Council and the process used to create national standards, severely 

damaged. All time and resources used to create it have been wasted. Appearances matter. The Council appears to 
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have done nothing: (1) to protect itself from being deceived by CGSB; (2) to protect the integrity of the process 

used to create that National Standard of Canada; and, (3) as a result, it failed to protect the people of Canada from 

an improperly drafted national standard and all of the damage and danger that, that might cause. 

Eventually the improper procedure used will become widely known. Therefore, a good manager would have 

insisted that the drafting process be begun again. Far better it would have been to have left the pre-existing 72.34-

2005 standard in place than to have allowed 72.34-2017 to become a published dangerous national standard—a 

continuing threat to the Council, CGSB, and the existing process for creating national standards. Now, 

appearances are that the Council is incapable of protecting the people of Canada from dangerous SDOs such as 

CGSB, and incompetently produced draft national standards. 

For example, instead of the Council’s dealing with my complaint itself, it sent it to CGSB, 17 months before 

the Council declared the 72.34 draft to be a National Standard of Canada in March 2017, which declaration 

happened nine months after I launched my final appeal to the Council itself. Therefore: (1) CGSB was allowed to 

be the judge of its own infractions, i.e., “the judge of its own case”; and, (2) the Council was well aware of my 

specific objections as to improper procedures, and of the draft standard’s many errors, long before it declared it to 

be a National Standard of Canada.  

By way of my “objection text” (p. 161 below), I objected to the Standards Council’s allowing CGSB to be its 

own investigator and judge. And on November 13, 2015, I sent a copy of my “complaint text” (at p. 62 below), 

and of my “objection text” (at p. 128 below), to a Senior Assistant Deputy Minister at the federal Department of 

Justice in Ottawa.  

CGSB’s complaints procedure involved two levels of appeals: (1) first to Kirk Albert, the “A/Manager, 

Standards Division”; and then, (2) to Begonia Lojk, CGSB’s Director. Both produced only 2-pages of each of 

their responses that dealt directly with my accusations (received on, December 23, 2015 (reproduced at p. 182 

below); and the result of my further appeal to the Director, I received on, March 23, 2016 (at p. 203 below)). In 

spite of my quotations from, and references to many of the email messages of the persons responsible, CGSB 

dismissed my allegations as in effect, not having happened.  

Only then did the appeals process allow me to launch a final appeal to the Standards Council itself (by way of 

texts I sent on, June 15 and 23, 2016, (below at pp. 173 and 177). In answer to my detailed 163 pages of 

complaint and appeals texts, I received the Council’s answer by way of a letter on December 13, 2016 (at p. 227 

below). The part of the letter containing the Council decision merely states that:  

[The Council’s] assessor found CGSB to be in compliance with its own procedures and with the 

SCC’s [the Standards Council of Canada’s] requirements. Therefore we have concluded that no 

action can be taken that would affect CGSB’s accreditation. As a result, we consider the complaint to 

be closed. [below at p. 194] 
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But in addition to the issue as to whether CGSB had violated the terms of its accreditation as an SDO, my 

complaint also attacked: (1) CGSB’s very improper procedures used to create the 72.34-2017 draft standard; and, 

(2) the lack of competence and quality control in the whole process of “voluntary standardization” for the creation 

of National Standards of Canada. And so the Council has refused to deal with those issues. 

Thereafter, the Council twice failed to reply to my two separate requests for a copy of its “assessor’s” report. 

Not even a polite refusal did I receive. 

 

(10) The procedures necessary to create national standards by way of “voluntary standardization” 

The process of “voluntary standardization” as created by the Standards Council of Canada Act, and as 

regulated by the Council itself, (as set out in the Council’s authorizing texts, which are used as though they were 

regulations under the Act), make necessary in fact, that all matters of procedure, as well as creating content, be 

decided by the Committee members themselves, because: (1) they have the necessary expertise and know how to 

apply and use it for creating the content of a national standard; and, (2) they are the ones best able to deal with the 

“limited time and availability” problem of a large Committee of unpaid experts who have clients and employers to 

whom they must give priority, and therefore are uncertain as to when they can be available. Therefore Committee 

members must be kept continuously involved or they will cease participating. That is in fact what happened 

because CGSB imposed a “working group structure” upon the Committee which meant those not part of the small 

working group to have no connection with the work of the Committee for long periods of time. That caused 

members to fall away from participating. They would receive a new draft every 2-3 months, without being 

allowed to participate in the drafting process, and without sufficient descriptions as to why changes were made 

from one draft to the next. The online template imposed as the mandatory vehicle required by CGSB for 

Committee members to state reasons for complaints or recommended alterations as to specific provisions in a 

draft, was very inadequate for that purpose—again an example of CGSB’s determining how experts are to apply 

their expertise. 

That is to say, CGSB used procedures that served its own convenience and undeclared purposes and power, 

and not the convenience of the experts who attempted to create a proper national standard. CGSB intense demand 

for speed of completion led them to intentionally corrupt procedure severely, which in turn led to a published 

national standard with many errors. It is a standard that is false in its declarations both direct and implied, of 

having been created by way of: (1) sufficient expertise; (2) independently of government; (3) to serve the public 

interest, not government interests; and (4) as the product of a true “consensus” by a Committee of adequate 

composition and expertise. 

As one of the Committee’s member stated to me (by email in November, 2017):  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html


37 

I also was very frustrated with the manner and procedure in which the revised/new edition was 

done. You are right, proper procedures were not followed. Personally, I think that we should 

go back to the original version, 1st edition, and use that as a base standard, and then see what 

needs to be changed. 

As a result CGSB knowingly violated all three of the fundamental principles underlying the process of 

voluntary standardization: national standards are to be created: (1) independently of government; (2) to serve the 

public interest, not government interest; and, (3) so as to be the product of a consensus of those interested who 

can compose a technical Committee of experts. And the Standards Council of Canada knowingly let it happen.  

All such decisions are to be viewed in the context of, and the care required by an extremely important national 

standard, capable of causing great damage to the property and reputations of those who rely upon it. Its contained 

errors and being the product of improper procedures render it unfit to be the foundation of important transactions 

of business and legal consequence. 

 

(11). Comparing the procedure used to create the first edition of the national standard 

I was the legal advisor to the Committee that drafted the first edition of the standard, 72.34-2005, which began 

18 years earlier. We used a very different procedure. It made a “working group” unnecessary and guaranteed the 

continuous participation of all members of the full Committee. For a drafting meeting to be valid, it had to have 

half the members of the full Committee in attendance. Those who could not be present at a particular meeting, 

were informed of the results of the meeting, and would attend other meetings. In that way, all Committee 

members were always able to be part of the drafting process, and know what changes were made to each draft and 

why they were made. We had very good debates and good attendance and participation by all members. But in 

order to ensure the attendance of at least half of the Committee members at each meeting, so as to maximize the 

attendance of all members of a large Committee that way, it took three years for us to reach the final draft, ready 

to be submitted to the Standards Council.  

However, that is the necessary price to be paid if the standard is truly to be produced by a “consensus” of the 

“voluntary Committee,” as is required by that same Standards Council’s text, Program Requirements for the 

Accreditation of Standards Development Organizations and for the Approval of National Standards of Canada 

Can-P-1:2012 (since superseded by, Can-P-1: 2015-10-01). CGSB left the determination of all procedures to us. 

There was no contract with government; no CGSB procedures manual; and no “CGSB’s right of last edit” to 

interfere with what we knew was needed to ensure the best content. However I believe that CGSB was under 

different management, temperament, and motivation back then. 

Instead, for the creation of 72.34-2017, CGSB imposed a procedure that enabled it to have complete control, 

i.e., it is much easier to control and manipulate a small working group than it is a large full Committee whose 

participation could thus be minimized. And such control was also secured by setting times and dates of meetings 
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without consulting members of the Working Group as to their availability. Being the chair of the Committee, I 

asked for, but was not provided the email addresses of the members of the Committee. Also, I was never informed 

as to the comments or other responses by the members of the full Committee to the successive drafts of the 

standard. CGSB people dealt with them themselves, apparently considering them to be matters for “CGSB’s right 

of last edit.” 

Such control facilitated meeting the deadline imposed by the contract with Treasury Board, but put content at 

great risk of errors and generally poor quality. At the beginning of the project I assumed that all participants 

would act in good faith to achieve a common goal, and that complaining about every unusual procedure was 

inappropriate to the context and the project’s common motivating force, causing all of use to cooperate in good 

faith. Overcoming that presumption took me a while to realize that what CGSB was doing was motivated by a 

different goal. It was a dishonest and very unprofessional way of dealing with people, being as we were, 

Committee members freely providing their time and expertise without compensation. As a result, the Standards 

Council has declared an incompetently drafted standard to be a National Standard of Canada. The Council chose 

to sacrifice its duty to protect the people of Canada in order to support and further CGSB’s cover-up in the 

creation of a very faulty national standard. 

But in spite of finding that CGSB had committed no wrong, the Standard Council’s letter in answer to my 

appeal, also stated that they would use my experiences with CGSB, to “improve the process,” and, that they 

would, “continue to review and revise the Requirements and Guidance documents for the accreditation of 

standards development.” However, my two separate requests for a copy of their assessor’s report produced no 

reply, not even a polite refusal for whatever reason. 

Nor did I receive an answer to my recommendation that affidavits swearing to compliance with required 

procedures, be required from the CGSB personnel involved in any project to create a national standard. They 

would accompany any draft standard sent to the Council to be declared a National Standard of Canada. Such 

affidavits are necessary because the procedure for creating national standards is very loose and undisciplined such 

that CGSB knew that in fact it would not be held accountable for its violations of required procedures or damage 

caused. Apparently the Council accepts at face value, without critical analysis or investigation, everything that 

CGSB tells the Council. 

How very likely it is that such freedom of action will lead to extreme corruption in the creation of national 

standards. CGSB’s and the Council’s actions show how very vulnerable is the present procedure of “voluntary 

standardization.” Such substantial, if not complete control, as CGSB took unto itself, gives CGSB the power to 

bargain terms of any contract by which to obtain funding and “make-work” forms of self-promotion. CGSB can 

grant any funding organization a key position on the drafting Committee of a project that such a such a source of 

funding would finance in whole or in part, as did Treasury Board in securing a controlling position for its 
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employee Brian Thurgood. Such a funding agency’s representative could see to the addition or deletion of 

provisions as might, for example, serve a commercial funder’s production of goods and services. 

A comparable version of that scenario in fact happened during the 72.34-2017 project. In exchange for her 

considerable time and drafting, Luciana Duranti was made the editor and the chair of the Committee (replacing 

me). She changed key phrases even though she lacked experience using the standard. For example, she told me 

that she didn’t like the term “prime directive” because it reminded her of the old TV adventure series, “Star Trek.” 

But that phrase identified the most important principle in the standard: “an organization shall always be prepared 

to produce its records as evidence.” It had been in the 72.34-2005 national standard since its creation (see 

subsection 5.4.3 (c), at p. 17), it being a principle used in practice before that first edition was declared to be a 

national standard in December 2005. From that foundation principle all others follow.  

On February 22, 2015, she sent me an email message stating: “Ken, really? The Prime Directive?  …  If we 

want to be taken seriously, we should not give readers an opportunity to make unwanted connections: 72.34, the 

Star trek standard.” In the paragraph preceding that sentence, she set out a surprising amount of detail copied from 

the Wikipedia description, as to the use and importance of the “prime directive” phrase in the Star Trek series (see 

her email message below at p. 159, being Appendix F, “Relevant email messages,” of my complaint text).
29

 When 

chair of the Committee, she changed that phrase to “prime principle,” which, given the “prime directive” phrase’s 

longstanding use and authority, is like changing traffic STOP signs to be “HALT” signs. 

As a result, such methods gave CGSB complete control of the project—control that can enable it to sell 

projects to create national standards and the ability to enable a funding agency to make changes to a standard as 

might serve its self-interest. The actions and manner of CGSB personnel during the project, and their replies to 

my appeals, suggest a mentality of desperation that would cause them to act as they did in using many improper 

procedures to fulfill their contract with Treasury Board. It is a precedent and practice that should not go 

unchallenged and without thorough investigation. My complaint would make the Council aware of such potential 

corrupt practices. But contrary to such remedial action, the Council’s response to my final appeal would make 

such corruption more likely to happen again. 

So, what does one tell the client who requests an expert in ERMS technology provide a certification of 

compliance with the published standard that was improperly created and contains many errors? What exactly can 

one do for the client? During the 12 years of its operative life, the contents of the prior original edition of the 

standard (72.34-2005), were never brought into question or otherwise diminished, but it is no longer in effect. 

                                                      
29

 In my complaint text, I refer to Luciana Duranti as “E.T.,” and Astrid Lozano as “T.G.” When I wrote the complaint, their 

names had not been displayed as they are now, and I intended the complaint to be able to be read by anyone the Council 

wished to read it. 

https://www.techstreet.com/cgsb/standards/can-cgsb-72-34-2005?product_id=1252845
https://en.wikipedia.org/wiki/Star_Trek
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Therefore, 72.34-2017 should be withdrawn and 72.34-2005 re-activated until a replacement can be procedurally 

and substantively competently created. 

If I had not complained, the Council would have known nothing of the many serious violations of required 

procedures committed by CGSB during the whole 72.34 2nd edition project. However the Council ignored those 

violations when it did know of them. And the Council has not disclosed what improvements if any, have been 

made to the process for creating national standards. Are affidavits required? How will the Standards Council 

know when it is being lied-to by CGSB? What effective means of investigation and ensuring quality control if any, 

has the Standards Council put in place? The Council allows the 72.34-2017 national standard to remain in effect 

in spite of the great damage that can be caused to those who rely upon it as the basis of important transactions, 

e.g., transactions wherein parties have to warrant their ability to produce reliable records. Such warranting 

requires a certification of compliance with an authoritative standard that sets out the requirements for competent 

electronic records management.  

I warned them of that danger in my complaint text (at p. 62), providing examples of types of transactions as a 

consequence of reliance upon the 72.34-2017 standard, causing great financial damage and damaged reputations, 

when the history of its creation and contained errors become known. Also, at least theoretically, criminal 

convictions based upon mistakenly assumed adequate proof of the reliability of records. Such convictions would 

be rendered voidable upon appeal, and any prison term or other punishment also voidable, and potentially 

substantial compensation ordered by way of a separate law suit. Such could become actual and not just 

theoretically voidable convictions, punishment with compensation, when lawyers understand the required use of 

the electronic records provisions, being ss. 31.1-31.8 of the Canada Evidence Act, and therefore the need to apply 

the 72.34-2017 national standard. 

CGSB is potentially an even greater danger because it will be the sponsor of many more national standards in 

this same area of technology, including the national standards that Innovation Canada will want. As a matter of 

abundant caution, one must assume that CGSB will do the same thing again when under comparable pressure or 

temptation, and also assume that the Standards Council of Canada remains as vulnerable to such cheating as it 

knowingly allowed itself to be in the creation of the 72.34-2017 national standard. And therefore, so are the 

people of Canada vulnerable to be caused to depend upon a succession of inferior and dangerous national 

standards. What should we tell our clients about: (1) the 72-34-2017 national standard; (2) the process for creating 

national standards; and, (3) about the reliability, integrity, and competence of CGSB and the Standards Council of 

Canada? 

 

(12). The lack of Response from the Federal Department of Justice 
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On April 3, 2017, I informed the same senior assistant deputy minister of the federal Department of Justice of 

the existence of this new National Standard of Canada, (declared by the Standards Council on March 1, 2017), 

attaching a chronology listing all of the above events, and a copy of this short article (as already cited above in 

related context): “Evidence Based Upon National Standards Might Thereby Be Unreliable” (Slaw, February 2, 

2017). But, no action has been taken by the Department of Justice.  

I know from my years of experience: (1) having worked in Ottawa for three years (1976-78) at the federal 

Department of Justice in relation to criminal legislation
30

; and (2) as a legal advisor since 1978, in the creation of 

the two national standards for records management, 72.34-2005, and 72.11-93, and their updates; and, (3) 

working with such experts since 1988, to provide legal opinions that accompany such experts’ certifications of 

compliance of clients’ ERMSs with those national standards, how very prevalent bad electronic records 

management is. And also, how badly a legal infrastructure is needed for standards-enforcement to make rules of 

procedural law workable, (and lawyers sufficiently knowledgeable of ERMS technology). Such very common 

defects in ERMS’s management are for example: 

(1) the efficacy of the rules of electronic discovery and disclosure of all relevant records, which is not 

feasible without a national standard that establishes the records management practices necessary for 

maintaining an ERMS’s ability to produce all relevant records, and produce them in their original 

form; therefore, production of information as to the state of management of source records systems 

should be a requirement of such proceedings; 

(2) to provide an authoritative statement of the principles and practices of ERMS management 

required by the phrase, “integrity of the electronic documents system,” as used in s. 31.2(1)(a) of 

the Canada Evidence Act (and by its provincial and territorial counterparts).
31

 That subsection 

provides for the admissibility of records on proof that their ERMSs have “integrity”; 

(“admissibility” means sufficiently reliability to allow use as evidence, and that the evidence was 

obtained by acceptable means); 

(3) if expert opinion evidence were determined to be admissible (reliable) evidence in the way that 

records are determined to be admissible, there would be no evidence as to the qualifications of the 

expert witnesses—the “qualifications” of a record are those of the ERMS in which it is created or 

stored; that “system integrity” concept is stated in the electronic records provisions of the Evidence 

Acts, but it is ignored; 

(4) section 5 of PIPEDA (the Personal Information Protection and Electronic Documents Act), which 

basis its Part 1 “Protection of Personal Information” provisions upon mandatory compliance with 

the National Standard of Canada set out in Schedule 1, which is within Appendix A of the Act; and, 

                                                      
30

 My work at the Department of Justice concerned reviewing and consulting in relation to the reports of the Law Reform 

Commission of Canada (the LRCC; disbanded in 1993). Most of that work concerned the Commission’s proposed Evidence 

Code of Canada as contained in its Report on Evidence (reproduced at, (1976), 34 Criminal Reports, New Series 26-116). To 

a large extent, it was a copy of the American Federal Rules of Evidence, which have been a very successful codification of 

law, operative from July 1, 1975, and, “restyled,” effective, December 1, 2011. A national consultation process that I 

conducted in relation to the LRCC’s Report on Evidence produced what were deemed to be, “mixed results.” Therefore the 

Commission’s Evidence Code was never enacted. 

31
 The Evidence Acts of British Columbia and Newfoundland and Labrador, and of the Northwest Territories do not have 

electronic records provisions. See the list of Evidence Acts in Appendix A to the Complaint (at p. 110 below). 

http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/author/chasse/
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
https://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
https://en.wikipedia.org/wiki/Federal_Rules_of_Evidence#Restyling
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(5) electronic commerce requirements satisfied by authoritative standards: e.g., ss. 8 and 16 of 

Ontario’s Electronic Commerce Act, require proof of the “integrity” of the information contained in 

an electronic document, and that in regard to information provided to a “public body,” that the 

“document meets the information technology standards, if any, of the public body.” 

If it is not well maintained, ERMS technology, as used in millions of ERMSs, being a very complex 

technology, will have a significant probability of losing and destroying records, and corrupting the data in records. 

Because there is no law of wide, general application requiring ERMSs to be kept in compliance with any 

authoritative standard, the instance of bad records management is very high.
32

 

Why hasn’t the federal Department of Justice taken action in regard to such an important topic? The answer is 

ignorance that it is an important topic. The Department is the defender of federal legislation whenever attacked as 

being invalid or not applicable, etc. Many statutes deal with or depend upon the use and production of reliable 

records. Therefore compliance with national standards should be a very important topic for the Department’s 

lawyers.  

But national standards concerning electronic records are not yet dealt with in lawyers’ law school education, or 

in their yearly continuing professional development requirements (CPD/CLE requirements). Therefore they don’t 

challenge the performance of the ERMSs that are the source of the records that convict their clients to serve long 

terms in penitentiaries and result in judgments against clients in civil cases involving millions of dollars and 

serious damage to lives and reputations. That attitude is a carry-over from the days of pre-electronic paper records 

and paper records management systems. But the transition to their electronic counterparts has made bad records 

management very prevalent because it is a much more complex technology and therefore has many more ways in 

which to perform inadequately, particularly so in the absence now of regulatory legal infrastructure of laws, 

regulations, and the enforcement of the national standards. 

Lawyers view that transition as being like adding a motor to a bicycle and then saying: “nothing much has 

changed; it’s still bicycle technology.”
33

 The appropriate analogy is to see the transition being like going from a 

                                                      
32

 See my articles: (1) “Records Management Law – A Necessary Major Field of the Practice of Law” (SSRN, January 27, 

2016, pdf); (2) “Admissibility of Electronic Records Requires Proof of Records Management System Integrity” (SSRN, 

September 6, 2015, pdf.); and, (3) “Electronic Records as Evidence” (SSRN, May 19, 2014). And see also supra note 6. 

33
 The same uniformed attitude about the complexities of technology and lack of awareness of the necessary changes that 

different types of technology should cause to be made to the application of the procedural laws that structure discovery and 

admissibility proceedings, is a major shortcoming of this article by David M. Paciocco, “Proof and Progress: Coping with the 

Law of Evidence in a Technological Age” (2013), 11 Canadian Journal of Law and Technology 181. It categorizes the 

electronic records provisions, ss. 31.1-31.8 of the Canada Evidence Act as being merely concerned with, “the propriety of the 

delivery mechanism for evidence.” (p. 194); and that, “There is nothing in the law of evidence arising from these new 

technologies that should scare us.” (p. 181). As a result, the great difference that should be (but isn’t) reflected in the content 

of laws dealing with the admissibility of records as evidence, made by the transition from pre-electronic, physical paper 

records to intangible digital records is not grasped. And so the law concerning the admissibility of records has not been 

changed by that transition in records technology. That article was heavily relied upon, with considerable praise for its author, 

by the trial judge in the Oland murder case; see supra note 14 and accompanying text. Its author is now, Paciocco J.A., of the 

Court of Appeal for the province of Ontario. 

https://www.canlii.org/en/on/laws/stat/so-2000-c-17/latest/so-2000-c-17.html#sec16_smooth
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2723629
https://ssrn.com/abstract=2656464
https://ssrn.com/abstract=2438350
https://ojs.library.dal.ca/CJLT/article/view/6001/5335
https://ojs.library.dal.ca/CJLT/article/view/6001/5335
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.ontariocourts.ca/coa/en/judges/paciocco.htm
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bicycle to a high-end late model automobile full of electronic devices and systems, and therefore concluding that 

ERMS technology is a very different and demanding technology than is that of file drawers and file cabinets for 

pre-electronic paper records. As a result, bad ERMS management is prevalent.  

I have learned these facts from having worked for decades with ERMS experts, certifying large, complex 

institutional ERMSs as to their state of compliance with Canada’s two national standards for electronic records 

management (now unfortunately, only one such national standard, 72.34-2017), and how to bring them into 

compliance. They all have some major errors, but that is not a topic discussed in the legal literature that lawyers 

read, and law students are given to read. 

Therefore, most likely even senior lawyers at Canada’s federal Department of Justice would not see the 

connection between National Standards of Canada and the production of evidence as an important legal issue, nor 

see its relevance to the present federal government’s creation of Innovation Canada. Law professors don’t. But 

now most evidence, including expert witness opinion evidence, now comes from, or is based upon the data 

produced by electronic systems and devices. But their vulnerabilities, nature, and the complexities of their 

manufacture, proper use, and maintenance, are not the subject of law school courses. They have high rates of 

records management error. In addition, software in particular has high error rates. More than 90% of the messages 

we receive requesting that we restart our computers because so-called “updates” have been installed concern 

corrections to software source code.
34

 

 

(13). The Integrity Commissioner of Canada’s response 

Next; the federal Department of Justice having taken no action, on May 1, 2017, I launched a further complaint 

to the Office of the Public Sector Integrity Commissioner of Canada (bringing the total of my submitted material 

to 175 pages), concerning the improper conduct of all three agencies: (1) the Treasury Board Secretariat of 

Canada; (2) the Canadian General Standards Board; and, (3) the Standards Council of Canada. 

By letter dated September 13, 2017, (below at p. 208), I was informed by the Integrity Commissioner, Joe 

Friday, that because it did not appear that, Treasury Board and its employee, Brian Thurgood, (placed on the 

Working Group by Treasury Board’s and CGSB’s contract), and CGSB, or the Standards Council, had committed 

a “wrongdoing” as defined by s. 8(a),(c) and (e) of the federal Public Servants Disclosure Protection Act, he was 

of the opinion that, “the CGSB complaint process” had adequately dealt with the subject matter of the disclosure I 

                                                      
34

 As to the state of electronic records management and its major errors, see the articles cited supra note 32. 

http://www.psic-ispc.gc.ca/
https://www.canlii.org/en/ca/laws/stat/sc-2005-c-46/latest/sc-2005-c-46.html
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had made to his office. Consequently, his letter stated that pursuant to s. 24(1)(f) of the Act, he had a valid reason 

not to commence an investigation into my allegations.
35

 

Section 8(a) of that Act makes a “wrongdoing” of, contraventions of federal or provincial Acts or regulations. 

Section 8(b) refers to “wrongdoing” by misuse of public funds or a public asset; s. 8(c) makes “a gross 

mismanagement in the public sector,” a “wrongdoing.” And s. 8(f) makes a “wrongdoing” of, “knowingly 

directing or counseling a person to commit a wrongdoing set out in any of paragraphs (a) to (e). I would argue 

that the Integrity Commissioner was wrong on all counts; and also in error in saying that the CGSB complaint 

process had adequately dealt with my complaint and appeals, given the very inadequate responses they produced.  

The Integrity Commissioner’s letter: (1) made no further comment about the Standard Council’s response, as 

to its being in effect, a “final decision” with no reasons given; and, (2) made no reference to the Council’s 

managing the process of standards-creation without imposing effective procedures for quality control, 

accountability, and for being able to detect violations of the three fundamental principles of the process of 

voluntary standardizations. They are based upon the Standards Council of Canada Act, i.e., standards are to be 

created: (a) independently of government; (b) to serve the public interest; and, (c) by means of a consensus of all 

interested parties. As a result, the process for creating National Standards of Canada is totally without quality 

control by anyone, or effective accountability to anyone for its practices and products. CGSB’s methods and 

manners, as applied in the 72.34-2017 project, reflect that lack of restraint and accountability. 

 

(14). The votes that approved the final draft that the Standards Council declared to be a National Standard of 

Canada 

The “Voting Membership List” that accompanied the letter of invitation for organizations to become members 

of the drafting Committee, contained 34 members. But the reverse side of the inside front cover of the published 

standard lists only 23 members under the heading, “Voting membership at date of approval.” They are listed 

under the categories, “general interest category,” “producer category.” “regulator category,” and, “user category,” 

which  do not sufficiently reveal their expertise if any. Not all of them voted, even though they are listed on the 

reverse side of the inside cover (the reverse side of the title page) as being the “Voting membership at date of 

approval.” Such Committee members were not questioned about or required to reveal their expertise. 

Annex A to the published standard (p. 30) states:  

The Committee of experts that drafted this standard is drawn from well-known Canadian 

professional and industry associations in the areas of records, information, and image 

                                                      
35

 Section 24(1)(f) states: “The Commissioner may refuse to deal with a disclosure or to commence an investigation — and 

he or she may cease an investigation — if he or she is of the opinion that … (f) there is a valid reason for not dealing with the 

subject-matter of the disclosure or the investigation.”  
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management; legal and financial services; and accounting and auditing. The experts represent 

both user and supplier perspectives, ensuring a balanced approach. 

The available evidence, shows that not to be true. For example, after I and Martin Felsky resigned, the project 

lacked the necessary legal expertise as is demonstrated by the large number of errors and poor statements of law 

in the published standard. 

 

(15). There is no proof that the process for creating National Standards of Canada is a competent process 

Therefore we should ask, which officials of the federal civil service were able to exercise such great power so 

as to have all four of the above referred to government-supported agencies, act so similarly and openly 

incompetently in regard to the same complaint—like identical beads on a string? Was it Treasury Board imposing 

and pulling the string? Whoever it was, unless there are consequences to be feared and respected, abundant 

caution requires that one must assume that the same corrupt procedures will be used again whenever the pressure 

of events, or the inducement of proffered funding etc., require. CGSB was bold, dismissive of complaints, and 

quite open, without any concern that it had to be covert or skillful and discrete in its use of violations of procedure. 

That strongly suggests that CGSB has done this sort of thing several, if not many times before without fear of 

negative consequences. And so in turn I ask, can Treasury Board testify to that? Were its contract terms, 

providing as they did, an opportunity for substantial control of a standards-creation process by the federal 

government, obtained without concern of CGSB’s refusal? 

Corroboration is provided by:  

(1) CGSB’s complaint and appeals process twice dismissing my detailed complaints by use of 

its “alternative facts,” e.g., in the first stage of responding to my complaint, CGSB’s Kirk 

Albert rejected my proof of Treasury Board’s controlling involvement by stating that (at p. 

182 below): “As part of an Interdepartmental agreement with CGSB, the Treasury Board of 

Canada Secretariat provided the following activities: translation, logistical and administrative 

support services to the working group as detailed in the Work Program that was shared with 

the Technical Committee.”  

(2) And then in response to my appeal from that initial response, CGSB’s Director stated (at p. 

203 below) that such close and dominating control by Treasury Board was “appropriate,” and 

that CGSB can enter such contracts “to fund or otherwise support the work, without the 

approval of Committee members.”  

In fact, I received no “Work Program.” The control given to the Treasury Board employee went far beyond such 

“activities.” As declared on the reverse side of the inside front cover, Brian Thurgood led the working group in 

the revision of the standard. And no such “Work Program” could justify the degree and methods of control 

imposed upon the Working Group and the Committee. It caused the loss of critically important expertise from the 

Committee. The result was a poorly drafted, published National Standard of Canada, that should not be relied 

upon as an authoritative text. As a result:  
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(1) CGSB’s and Treasury Board’s contract wasted $50,000 of the taxpayer’s money;  

(2) created potentially substantial liability at law for all who participated—liability for the damage that 

might be caused to people and institutions that rely to their detriment upon the standard thus created, 

being damage that the taxpayer will have to pay for; and as well, damage to the reputations of those 

participants;  

(3) wasted hundreds of thousands of dollars of the time provided by many specialized and professional 

people who freely gave of their time without compensation;  

(4) had their work dominated and overridden by unqualified people;  

(5) were treated rudely and with disrespect in regard to their complaints and concerns;
36

 

And, 

(6) thereby provided several good reasons why no one should participate in such Committees as CGSB 

might convene and misuse by way of such methods. 

(7) thereby undermined the credibility of all National Standards of Canada, and of the process whereby 

they are created; and, 

(8) the Standards Council of Canada’s inadequacy, as the appeal procedure’s “court of last resort,” 

stating that regardless the above, “no wrong was done,” (at p. 227 below). 

No wrong done said the Standards Council! In spite of:  

(1) the Council’s own great vulnerability to being deceived by the standards-developing organizations 

(SDOs) such as CGSB, who are accountable to the Council, and upon whom the Council is 

completely dependent for the quality of the content of national standards; 

(2) the Council’s being sued by anyone damaged by relying upon the national standards it declares; the 

inside of the published standard’s front cover states (2nd column), “The responsibility for 

approving standards as NSCs rests with: Standards Council of Canada”; 

(3) the risk that those listed on the published version of the 72.34-2017 national standard as being the, 

“voting membership at date of approval,” (2nd page after the cover) will be held accountable and 

liable for damage done to those relying upon the standard;  

(4) the Council’s responsibility for maintaining the credibility and integrity of the whole standards-

creation process; and,  

(5) the elected government’s accountability for the performance of the federal civil service.  

In fact, the federal government needs to establish a much more competent and professional process for creating 

national standards. National standards are essential for: (1) legislation and regulations that regulate the use of 

complex technology; and, (2) organizations having purposes such as those of Innovation Canada. The Standards 

Council of Canada cannot serve as “the public face” of the national standards-creation process and its guardian of 

competence and integrity. National standards are too important to the economy and people of Canada to be treated 

as being nothing more than a minor product or service of only intermittent good quality and reliability, if ever. 

                                                      
36

 See for example the email message to me from CGSB’s secretary to the Committee (p. 11 of my Complaint text), dated 

June 16, 2015. 
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National and international standards create and define the technical terms used, and procedures created by the 

relevant laws, regulations, policies, rules, standards, and tests for measuring performance. As a consequence of 

there being no such system of guaranteed, consistently high performance, the 72.34-2017 national standard is not 

of the necessary quality. And instead of its being withdrawn and the drafting project started again, it remains an 

active National Standard of Canada. That is the very same dangerous level of incompetence that Innovation 

Canada will be subject to. 

Creating such national standards for IP and the “knowledge economy,” and for providing authoritative and 

enforceable statements of required principles, and practices etc., will fall within the jurisdiction of the Canadian 

General Standards Board (CGSB), and the Standards Council of Canada. The Council is supposed to regulate the 

whole process of standards-creation. But it doesn’t appear to have the enforcement powers to do so. And, given its 

performance in relation to 72.34-2017, it doesn’t appear to want to do so, i.e., to protect Canada from the creation 

of poor quality and dangerous national standards. 

The need to create Innovation Canada makes clear that creating national standards by the present process of 

“voluntary standardization” is obsolete, as are the agencies responsible for managing that process. The 72.34-

2017 project was not merely a minor, isolated event involving violations of only a few minor procedures. It was a 

major standards-creation project, as important as such a project could possibly be, involving many intentional 

violations of mandatory rules of procedure, by three federal government-supported agencies, over the course of 

more than three years—violations committed in a manner that provides strong supporting evidence for the 

conclusion that this was not exceptional or unusual conduct for these agencies. As a result, the process by which 

the National Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017, was 

created was an openly incompetent one. 

Until it is replaced, as a matter of abundant caution one must presume that Canada does not have an adequate 

process for creating National Standards of Canada. As a result, clients, employers, and customers, best be warned: 

“do not rely upon National Standards of Canada, or the Standards Council of Canada.” 
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(16) The formal investigation required 

Therefore, a formal and independent-of-government investigation of the whole process for creating national 

standards should be conducted. To be effective, such an investigation would require that the people involved be 

cross-examined under oath, individually with other witnesses excluded, and with the threat of a criminal perjury 

prosecution if they lie or are otherwise dishonest. They have committed their inadequate and very dishonest 

responses to me in formal written replies. Being mutually supportive of one another, they will not depart from 

those written statements unless the investigator presents a threat of greater, more serious negative consequences 

than if they continue to support those false written responses. Polite, informal questioning will see them “stick to 

their story,” motivated by a belief that matters will remain as they are if they do, and with no negative 

consequences for them. Such “investigations” do not provide conclusions one need worry about.  

Meaningful change will involve some disruption. Therefore, without outside, sufficiently persuasive pressure, 

it will be deemed to be sufficient for appearances to be able to say that an investigation had been conducted. The 

result will be, the same bad actors and organizations, and the probability of similarly corrupt procedures being 

used, will be left to be a continuing threat to undermining the quality of all national standards and the reputations 

of the organizations involved. Instead, the government must “clean house,” or the process for creating national 

standards will never have a good reputation. Given the importance of their use, national standards won’t have a 

purpose either.  

In such circumstances, without skilful cross-examination and the threat of a criminal record for perjury and the 

ability of such a conviction to destroy a person’s career and employability, an investigator will have considerable 

difficulty breaking through those contrived responses to the truth so as to get the people at CGSB and the 

Standards Council to “depart from their story” to admit their wrongdoing.
37

 They will welcome any government 

pretense at performing a proper investigation, which would really be a “cover-up” that would leave the same 

corruption and incompetence in place, thus engendering a high probability that it will happen again. 

Given an elected government’s accountability for the performance of its civil service, to be feared is an 

investigation by a civil servant who will see the investigation as a contest between me and the government 

agencies involved (as did the Standards Council). Instead, such an investigation needs to be one to determine if 

the residents of Canada are being adequately protected from such corruption in the creation of national standards, 

and to determine how the reputation of the standards-creation process, and all national standards, can be protected 

from being damaged by the history of the creation of the 72.34-2017 national standard. 

                                                      
37

 I was a criminal lawyer for 40 years (1966-2007), both as a prosecutor and a defence counsel and as both a trial lawyer and 

an appellant (appeal court) lawyer. 
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Without a proper, thorough investigation, my complaint and appeals will have made matters worse. As matters 

stand now, all agencies involved have strong further proof that they can do as they please without concern as to 

punishment or other negative consequences for violations of required procedures, and without accountability in 

fact (as distinguished from accountability in law) to any higher authority. If as the Council stated, that what 

CGSB did in creating 72.34-2017 is no violation of the terms of its accreditation, then nothing is. As matters stand 

now, that is the lesson and reward that CGSB can take away from this whole episode of standards-creation, 

complaint, and appeals. 

For example, what did CGSB tell the Council as to the “last legal check” it had carried out as a result of my 

complaint? What did it tell the Council as to the qualifications of the person who performed it? What steps has the 

Council taken to protect the people of Canada against the 72.34-2017 national standard’s having faulty and 

inadequate “legal content.” Apparently none, as shown by the condition of the 72.34-2017 published standard. Is 

the Council still accepting at face value, whatever CGSB tells the Council? In addition, given all that I made the 

Council aware of, along with its response, all happening prior to the Council’s declaration of the 72.34-2017 

National Standard of Canada on March 1, 2017, it participated in and extended CGSB’s deception. 

 

(17). The consequences of what CGSB and the Standards Council of Canada have done 

Whatever national standards that Innovation Canada will want developed will fall within the jurisdiction of 

CGSB to have drafted, and for the Standards Council to declare to be National Standards of Canada. But the 

Council can provide no assurance that CGSB or any other SDO (standards development organization), will not do 

the same thing again when under comparable circumstances of pressure and inducement to perform 

incompetently—including allowing commercial producers to become drafting Committee members thus enabled 

to draft to their employers’ requirements and profits. And they will do so with such a bold disregard of procedures 

and safeguards that frees them to enter written contracts without concern that they thereby document their illegal 

conduct. As stated by CGSB’s Director in response to my appeal to her (at p. 203 below):  

CGSB is responsible for funding its standards development work and can enter into contracts 

with other parties to fund or otherwise support the work, without the approval of Committee 

members. 

And, it would appear, without the approval of anyone else as well. The more than three years of the 72.34-2017 

drafting project show that:  

1. Committee members will not be told of the exact terms of such contracts;  

2. nor how those contractual terms will be applied to Committee members;  

3. nor will Committee members’ needs as to time and necessary professional methods be 

allowed to interfere with CGSB’s implementation of such contractual terms; 
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4. including when it decides on short notice to hold meetings for decisions it wants,  

5. nor interfere with what procedures and appointments it will make without the Committee’s 

consent or involvement;  

6. and CGSB personnel need not discuss with Committee members the reasons why certain 

members have left the Committee, or the details of notices of resignation as they relate to 

procedures that CGSB has imposed; 

7. nor discuss with Committee members the qualifications of persons it adds to the Committee 

or the authority and powers such persons are given; 

8. and CGSB personnel shall decide to what degree government departments and agencies, and 

other institutions will be involved and what powers their representatives will be given; 

9. contact information such as Committee members email addresses will be guarded by CGSB 

and made available as it decides; that way communication among members can be controlled 

which leaves CGSB personnel free to represent to the Council whatever is necessary as to 

Committee size, degree of participation, approval/disapproval of drafts, and voting numbers, 

and whose names will appear in the published standard; 

10. and CGSB will decide all matters of procedure, such as whether there will be a working 

group within the Committee that will do the drafting, and whether there will be an editor or 

persons to perform other functions;  

11. and decide at any point in the project whether the Committee has retained sufficient 

membership and expertise to provide its meaningful consent; and of course, 

12. CGSB’s “right of last edit” is to be understood to be limitless; 

13. CGSB is completely free to decide by itself when a vote of the Committee is an adequate 

vote, regardless the size of the Committee and the state of the expertise it has retained, and 

such votes can be used by CGSB as approval of all methods used by it up to the time of each 

vote; 

14. And CGSB will itself decide what documenting and recording of such procedures and votes 

will be used, if any; and, 

15. CGSB is not required to discuss any of these matters with the Standards Council of Canada 

or with members of the Committee.  

As a Committee member, one comes away with a feeling of having been manipulated, disrespectfully so, and 

one’s time grossly wasted as well as the taxpayer’s money. We don’t want to be made any part of that. It is a 

sample of CGSB’s self-defeating process; i.e., the Treasury Board Secretariat of Canada now has a National 

Standard of Canada, the contents of which, and the future of which, should not be relied upon. 

But that appears to be what the Standards Council of Canada has allowed to prevail. And its terse and 

dismissive response to my complaint is as a consequence, what it encourages to prevail. And so it was that, that 

type of régime as imposed by CGSB, is what led to my resignation and that of Martin Felsky, and thereby the loss 

of the Committee’s essential legal expertise.  

Therefore it is most important that anyone involved in drafting a national standard with CGSB personnel, at 

the very beginning of the project, review with them in detail, the procedures and timing to be used, and commit 
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any such agreements and understandings to writing—a signed contract would best be complete with penalty 

clauses as a lawyer suitably specialized might draft. It is to be understood that one’s time, given by way of a good 

faith assumption of fair and intelligent treatment, is valuable. Make them disclose their intentions and motivations. 

There is an arrogance to be coped with and an emboldened, destructive incompetence to be endured. One should 

not assume that they will be reasonable and flexible. Place the onus of producing “evidence to the contrary” upon 

them. And be prepared for the excuse, “we do only that which provides the greatest cost-efficiency”—their “cult 

of efficiency” that masks a motivation for excessive control.
38

 Further guidance of this nature can be obtained 

from reading the texts below, particularly so my complaint text (at p. 62 below). 

The Council, having no effective means of investigating the internal operations and methods used by the 

standards-development agencies that it has accredited, and the system’s freeing the Council from any 

responsibility for the content of the draft standards submitted to it, is very vulnerable to declaring such drafts to be 

National Standards of Canada although in fact they lack the quality to be given that status and awarded the 

reliance that people should be able to place upon that status. That will badly damage the Council’s own reputation, 

and its appearance as a competent organization. And badly damage the credibility of all National Standards of 

Canada and the process for creating them.  

This will be happening as more and more laws have to be based upon such national standards for their 

effective operation. Above, I have cited some of the legislation concerning the laws of evidence and privacy as 

examples of how very important national standards are to the operation of such important laws. As our 

dependence upon the many applications of electronic technology progresses, there will have to be many more 

laws similarly made dependent upon national standards. But as the standards-development process exists now, 

CGSB and the Standards Council of Canada will be responsible for their creation. That cannot be allowed to 

continue unchecked, and without the system for creating national standards being substantially revamped. 

It is not enough that the Council and CGSB between themselves decide what new procedures if any, are 

sufficient. The Council must be able to show the people of Canada convincingly that it can: (1) detect when a 

standards development organization has not acted competently and honestly; and, (2) protect the people of 

Canada from incompetently created National Standards of Canada. “Justice must not only be done, it must appear 

to be done.” Appearances matter to those who care about their reputations. To the contrary, the Council appears 

have arranged its own “cover-up” with CGSB and ignored how dangerous CGSB is, and how dangerous the 

72.34-2017 national standard is. And the Council’s very terse and inadequate response to my appeal and its 

                                                      
38

 See, Janice Gross Stein, The Cult of Efficiency (House of Anansi Press Limited, 2002), the underlying theme of which is, 

“cost-containment by government agencies to the exclusion of all other values.” Page 6: “Efficiency is not an end, but a 

means to achieve valued ends. It is not a goal, but an instrument to achieve other goals. It is not a value, but a way to achieve 

other values. It is part of the story but never the whole. When it is used as an end in itself, as a value in its own right, and as 

the overriding goal of public life, it becomes a cult. ….” 
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refusal to give reasons for its decision or to communicate further with me is exactly what the perpetrators of such 

a “cover-up” would do. 

The Standards Council of Canada has failed to protect Canada from the incompetent national standard that is 

now, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017. Lawyers should be alerted so that 

they might protect their clients, employers, and students in regard to relying upon National Standards of Canada 

and the Standards Council of Canada. By way of publishing articles, I am alerting the legal profession that no 

lawyer should participate in the work of any Committee sponsored by CGSB, or work with the Standards Council 

without a formalized, written agreement as to the procedures to be used. Somehow, the Council must be made an 

effective means of imposing quality control and disciplinary measures, or be replaced. Otherwise, those working 

with the Council may find their time and work wasted by organizations such as CGSB. 

But note also the Standards Council’s recently advertised project for “Smart Manufacturing.” Its declared, 

“purpose and justification of a new field of activity” webpage is related to the work of Innovation Canada. It 

states in part: 

Main stakeholders that would benefit would be:  

 Government(s) and regulators, focused on research and development programs smart 

manufacturing  

 Information and technology sector  

 Industrial automation manufacturers  

 Standards development organizations  

The Council might act differently for a time for an “important customer” such as Innovation Canada. But the 

Council’s reputation has been damaged by its performance in inflicting the dangerous National Standard of 

Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017, upon the people of Canada. And 

its reputation will further deteriorate as the history of its creation becomes widely known. The Council and CGSB 

have acted as though immune to such consequences and impervious to such concerns. And similarly might suffer 

Innovation’s Canada’s association with the Council and with CGSB. 

Because CGSB will be sponsoring many more national standards in this area of information, data, and 

electronic technology, it is now more dangerous than it ever was. If the Standards Council of Canada were a 

competent organization none of this would have happened. And appearances indicate that it lacks the ability to 

prevent its happening again. 

Therefore, given the importance of the functions that the Canadian General Standards Board and the Standards 

Council of Canada perform and products and services they produce, and the great and vulnerable reliance people 

and organizations place upon them, can it be possible to adequately revamp the process for creating National 

Standards of Canada without removing those organizations and the people who manage them? 

https://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
https://www.scc.ca/en/standards/get-involved-in-standardization/proposals-for-international-standardization-activities/call-for-interest-smart-manufacturing
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– Ken Chasse, J.D., LL.M., member of the Law Society of Ontario, and of the Law Society of British 

Columbia, Canada.  

----------------------------------------o----------------------------------- 

 

[The supporting documentation to the above Introduction begins on the next page with a Chronology of events 

concerning the 72.34(2d) project and the creation of the 72.34-2017 National Standard of Canada (pp. 54-56 

below), followed by CGSB’s letter of invitation to organizations to join the Committee (pp. 57-59), then my 

resignation from the Committee in reply to the Committee Secretary’s (Astrid Lozano’s) email message (p. 60-

61), my Complaint text (pp. 62-160 including the online template (p. 157), and relevant email messages not 

otherwise referred to (p. 158), then my Objection text (p. 160-181), followed by the documentation concerning 

the appeals, as listed in the Chronology.] 
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4. A Chronology of the Canadian General Standard Board’s “72.34(2d) Project” 

March, 2017: Electronic Records as Documentary-CAN/CGSB-72.34-2017, proclaimed by the 

Standards Council of Canada to be a National Standard of Canada 

 

Dates concerning a complaint as to the actions of the Canadian General Standards Board (CGSB) in creating a 

draft standard for purposes of having it declared, by the Standards Council of Canada, to be a National Standard 

of Canada. 

The following is a list of significant dates relevant to the appeals by Ken Chasse, (1) to the Standards Council of 

Canada, from: (2) the report of Begonia Lojk, Director, Canadian General Standards Board, as to my appeal from: 

(3) the report of Kirk Albert, A/Manager, Standards Division, CGSB, of his investigation of my complaint 

concerning CGSB’s improper procedures used in developing a 2
nd

 edition of the National Standard of Canada, 

Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (“72.34”); and my further appeal to the 

Office of the Public Sector Integrity Commissioner of Canada, and other related events. 

 

Date Event or Text 

December 6, 2013 CGSB’s letter of invitation to be a member of the standards drafting Committee 

May 16, 2014 First meeting of the technical Committee of the 72.34(2d) project (at CGSB, Ottawa); 

March 17, 2015 Date of the 5
th
 draft (WD-05) of 72.34(2d); 

June 9, 2015 Date of the 6
th
 draft (WD-06) of 72.34(2d); 

June 17, 2015 My resignation from the 72.34(2d) project’s Technical Committee, its working group, 

and as chair of the Committee; 

June 19, 2015 Resignation of the other senior lawyer, Martin Felsky, expert in this area of the law, 

from the Committee and its working group; 

September 14, 2015 Date of the 7
th
 draft (WD-07) of 72.34(2d), being the draft used for its required 60-

day public review; 

September 15-November 15, 

2015 

The 60-day public review period of the 7
th
 draft of 72.34(2d), later extended to 

November 30, 2015 (after my complaint was received); 

October 21, 2015 My complaint sent to the Standards Council of Canada, and a copy sent to the federal 

Department of Justice (a 100-page complaint); 

November 4, 2015 Kirk Albert’s message notifying me that CGSB had received my complaint as to 

CGSB’s procedures in the 72.34(2d) project, and that CGSB itself would be 

investigating my complaint; (Kirk Albert is the, “A/Manager, Standards 

Division,” CGSB.) 

November 13, 2015 My objection (my, “Objection to investigation text”) sent to John Davey, Program 

Manager, Quality Accreditation Services, Standard’s Council of Canada, as to 

CGSB’s being allowed to investigate itself concerning my complaint about 

CGSB’s procedures used in the 72.34(2d) project (a 21-page objection text), i.e., 

allowing CGSB to be “the judge of its own case”; 

November 13, 2015 Copy of my objection to investigation text sent to the federal Department of Justice; 

December 23, 2015 Kirk Albert’s investigation report as to CGSB’s investigation of my complaint, being 

also the date I received the report; 

http://www.techstreet.com/cgsb/searches/15870618
http://www.slaw.ca/author/chasse/
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January 13, 2016 Copy of my “Objection text” sent to Kirk Albert of CGSB; 

January 22, 2016 My appeal text sent to Begonia Lojk, Director of CGSB, appealing from Kirk 

Albert’s report of his investigation of my complaint (appeal text + table of 

contents, 20 pages); 

March 23, 2016 I received the report concerning my appeal, from Begonia Lojk, Director of CGSB. 

 

June 15, 2016 My letter to John Walter, Chief Executive Officer, Standards Council of Canada, 

outlining the contents of the text of my forthcoming appeal to the Council (5 

pages); 

June 23, 2016 My appeal text sent to John Walter, Chief Executive Officer, Standards Council of 

Canada (17 pages). 

December 13, 2016 Decision on my appeal to the Standards Council of Canada received by way of an 

email message from John Davey, Program Manager, Quality Accreditation 

Services, Standards Council of Canada. The letter attached to that message 

(dated December 9, 2016) states: “The assessor found CGSB to be in 

compliance with its own procedures and with SCC's requirements. Therefore, 

we have concluded that no action can be taken that would affect CGSB's 

accreditation. As a result, we consider the complaint to be closed.” [Thus the 

Standards Council narrowed my appeal to “CGSB’s accreditation.” My 

complaint and all appeals also dealt with: (1) CGSB’s competence and integrity; 

(2) the need to start the 72.34(2d) project over again from the beginning; and, 

(3) the efficacy and integrity of the process of “Voluntary Standardization” as a 

method for creating National Standards of Canada.] 

December 15, 2016 My emailed request to John Davey, asking for a copy of the report of the investigation 

that led to the Standard Council’s decision on my appeal. I also requested to 

know: (1) the name and contact information of the “assessor” who wrote the 

report; (2) what changes if any, will be made to the process of creating national 

standards of Canada; (3) if my recommendation that an affidavit procedure be 

imposed to provide discipline and accountability to the process of creating 

National Standards of Canada, has been rejected; and, (4) what stage will the 

Council require the 72.34(2d) project proceed from. I received no reply. 

January 16, 2017 I sent the same message again to John Davey. Again I received no reply. 

March 29, 2017 I learned that CGSB had published 72.34(2d) as a National Standard of Canada (with 

“72.34-2017” as part of its title). It was declared to be a national standard on 

March 1, 2017. This statement appears at the bottom of page 3 (of a pdf. copy of 

47 pages): “Published March 2017 by .the Canadian General Standards Board.” 

April 3, 2017 I informed the federal Department of Justice of the existence of the new National 

Standard of Canada: Electronic Records as Documentary-CAN/CGSB-72.34-2017. 

Also attached was, this chronology, and my article: “Evidence Based Upon National 

Standards Might Thereby Be Unreliable,” published in Slaw. February 2, 2017. 

 

May 1, 2017 My complaint sent to the Office of the Public Sector Integrity Commissioner of 

Canada about the actions of, Treasury Board, CBSB, and the Standards Council. 

May 9, 2017 Acknowledgement, by letter dated May 4, 2017, from the Integrity Commissioner of 

Canada, as to having received my complaint. 

June 2, 2017 I sent further information I had received, to the Integrity Commissioner by letter. 

http://www.techstreet.com/cgsb/searches/15870618
http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
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June 5, 2017 Email message from the Integrity Commissioner acknowledging receipt of my letter 

of June 2, 2017. 

September 14, 2017 I received a letter from the Integrity Commissioner’s office, dated Sept. 13
th
, stating 

that they did not have a valid reason to commence an investigation. 

October 25, 2017 Reference made to the Standards Council of Canada during the panel discussion, 

“Canada’s Future Depends on IT,” [“Agenda” program, TVO, Channel 2, 8 pm.] 

October 30, 2017 Email messages sent to the “Agenda” panel discussion members, Dan Breznitz & 

Giuseppa D’Agostino, asking what part the Standards Council is expected to play 

in the work of Innovation Canada [established by Federal “Budget 2017” in 

March-see Budget Fact Sheet re: “Skills, Innovation and Middle Class Jobs”.] 

November 13, 2017 Message received from Prof. Dan Breznitz stating that he would check with the 

Standards Council as to my involvement with them. 

November 14, 2017 Message received from Professor D’Agostino suggesting I check with Dan Breznitz 

as to the Standards Council’s involvement with Innovation Canada. 

January 18, 2018 This text (all 243 pages) sent to Prof. D’Agostino and to Prof. Dan Breznitz. 

January 19, 2018 This text sent to, Jagmeet Singh, Leader of the New Democratic Party of Canada, and 

to, Andrew Scheer, Leader of the Conservative Party of Canada.  

 

  

https://tvo.org/video/programs/the-agenda-with-steve-paikin/canadas-future-depends-on-it
https://www.budget.gc.ca/2017/docs/download-telecharger/index-en.html
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5. CGSB’s letter of invitation to be a member of the standard’s drafting Committee 

 

December 6, 2013 ACG-6481-72-B 

  

Canadian General Standards Board 

Committee on Micrographics and Image Management 

Dear Prospective Committee Member: 

The Canadian General Standards Board (CGSB) is reactivating the above-noted technical standards to revise the 

National Standard of Canada CAN/CGSB-72.34-2005 Electronic Records as Documentary Evidence and to 

reaffirm the standard CAN/CGSB-72.11-93 Microfilm and Electronic Images as Documentary Evidence. 

Your organization is invited to become a voting member and participate in the review an revision of these 

National Standards of Canada. 

Description of the Standards Development Project 

CAN/CGSB-72.34 specifies the policies, procedures, practices and documentation that organizations need to 

establish the integrity and authenticity of recorded information as an electronic record in a records management 

system and to enhance the admissibility and the weight of electronic records as evidence in legal proceedings. 

In law, for electronically-produced records, “records integrity” requires proof of “records system integrity.” This 

standard provides the most authoritative way of judging the integrity of electronic records management, which in 

turn, is the most authoritative way of proving the integrity of electronic records. Therefore, this standard is of 

critical importance to all of electronic commerce and to every use of electronic records having legal consequences. 

CAN/CGSB-72.11 provides rules and guidelines for organizations to establish a credible image management 

program with the ability to demonstrate that the resulting captured images are accurate reproductions of source 

records. 

These standards are referenced in Canadian regulations and therefore, widely used in the Canadian industry and 

the public sectors. Results of a Canadian wide survey made by CGSB in 2010 confirmed the extensive use of the 

standards as well as the need to update CAN/CGSB-72.34-2005 based on new developments on the records 

information management field.  

Treasury Board of Canada Secretariat, the main Government authority for records management, has agreed to 

contribute funding for this project and the resources of a subject matter expert. 

… 2 
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Scope of the project 

CGSB will revise the standards in accordance to the requirements of the Standards Council of Canada for 

National Standards of Canada and the CGSB Policy and Procedures Manual for the Development and 

Maintenance of Standards. This work is projected to take an 18-month work period starting January 2014. 

Background on Standards Development Organizations and Process 

The CGSB is part of the federal department of Public Works and Government Services Canada and is a member 

of Canada’s Standardization Network. CGSB is accredited by the Standards Council of Canada as a Standards 

Development Organization. Using its significant experience in developing national standards, it will administer 

the review and revision of these standards.  

Standards Committee Membership 

CGSB’s accredited process requires strong and balanced representation from all affected stakeholders. The 

Committee members will decide the entire technical content of the standard.  The members must, therefore, be 

competent to contribute to the discussions leading to a consensus standard.  Attachment 1 includes the prospective 

Committee membership. 

The technical Committee will be comprised of volunteers who are experts in their fields, representing all major 

interests, including producer, user, general interest groups and regulators.  The Committee will work under the 

guidance and direction of the CGSB to reach a consensus.  Refer to Attachment 2 for the definitions of interest 

categories. 

There are two types of Technical Committee members: Voting and Information.  

Voting Members are required to participate fully in the standards development process, including commenting on 

draft standards, voting on ballots of the draft standard, and, as much as possible, attending meetings. 

Information Members receive correspondence relating to Committee activity, may send in comments on draft 

standards and participate fully in the standards development process but cannot vote. Refer to Attachment 3 for 

detailed information on Membership. 

Members of the Technical Committee will represent the interests of their organization.  Participation in all 

standards development activities is voluntary and as such, members are required to cover their own expenses. 

Your organization is invited to participate as a Voting Member of the Technical Committee.  Should your 

organization wish to participate on this technical Committee, please complete and return Attachment 4 by 

January 21, 2014. Please email your response to [email address of CGSB’s Secretary to the Committee]. 

If you know of other organizations that should be invited to participate on this technical Committee, please advise 

me not later than December 13, 2013. 

… 3 
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Additional Information 

Please find attached the following information:  

Attachment 1: Prospective Membership List 

Attachment 2: Membership Interest Categories 

Attachment 3: Voting Member Responsibilities 

Attachment 4: Membership Request Form 

The first meeting of the Committee is yet to be scheduled; however, all meetings are expected to take place in 

Ottawa. 

If you have any questions regarding this project, or other technical Committee matters, please do not hesitate to 

contact me. 

The CGSB looks forward to your participation on this standards development project. 

Sincerely 

 

[signed by, CGSB’s Secretary to the Committee] 

Astrid Lozano,  

Committee Secretary 

Canadian General Standards Board 

Public Works and Government Services Canada 

Tel:  (819) 956-71035 

Fax: (819) 956-5740 

E-mail: [removed] 
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6. My resignation from the Committee, June 17, 2015. [see also the email message in Appendix F below, p. 158] 

June 17, 2015. 

Notice of Resignation by Ken Chasse from the Committee to Revise the National Standard of Canada, Electronic 

Records as Documentary Evidence CAN/CGSB-72.34-2005 (“72.34”) 

[to: TG, secretary to the Committee] 

I cannot accept the statement in your messages of June 10
th
, and your message below (June 16

th
) that you retain 

the right to edit my work immediately before the draft that contains it is made available to the full Committee. 

Twice such “editing” and distribution has occurred without giving me an opportunity to see the results of such 

editing upon the legal section of the draft standard, most recently by way of the distribution of the 6
th
 draft on 

June 9th. And both times the result has been the distribution to the Committee of a badly corrupted and 

inadequate version of the legal section. Because I am a lawyer, I cannot allow work that I am responsible for to be 

dealt with that way. The people who have done the editing lack the necessary qualifications and experience for 

editing such legal materials. Therefore, I cannot risk the same thing happening again. 

Also, the procedures used by CGSB have been inappropriate for obtaining the necessary and required “consensus.” 

As a result, I cannot remain associated with this project to revise the 72.34 national standard. This message is my 

notice of resignation from the Working Group, the Committee, and all connection with this project. And therefore, 

I do not want my name to appear anywhere on any 72.34 draft for the proposed revised national standard. 

Also, because I have reason to believe that Martin Felsky will also be resigning, there should be no reference in 

the standard to “legal professional services,” or comparable references to lawyers, being part of the group of 

experts that contributed to the drafting of the standard. 

---- Ken Chasse, J.D., LL.M., member, Law Society of Upper Canada, and of the Law Society of B.C. 

o----------------------o 

June 16, 2015. 

Ken, 

Following your email from June-12-15 4:41 PM, I feel the need to explain one more time the importance of using 

the comment form for members providing comments to drafts provided by the WGs.  

WG-s proceedings may allow for the use of comments in a track-change document with dated draft versions. 

However, when it comes to comments of technical nature requested from Committee members, without 

exception, they are required to be entered on the provided comment form.  By using the comment form, the 

member identifies the issue, proposes a solution as well as provides a rationale.  

A marked up draft simply does not capture these things and comments may get lost remaining without a reply. 

The Committee members with no exception need to be able understand the reasoning behind a proposed change 

resulting from a comment in order to make a decision moving forward. All previous comments from the 

Committee were collated and answered by the WG. The comment form containing the collated comments as well 

as the responses provided by the WG members were posted on Sitescape and are part of the documentation 

involved in the Standard development process.  

Since the comment form is part of the documentation, and the CGSB process, you shall use it to provide the last 

technical comments with rationale. As per my clarification from June 10, CGSB is and remains the authority for 

draft editing. After a draft is agreed upon in the WG and provided to CGSB, CGSB edits and consults with the 

WG Chair and WG Editor(s) if needed.  Member contributions to a draft that has achieved consensus at any stage 

of the process is edited by CGSB with no exceptions.  Following, the Committee agrees or comments to the 

editing. This draft is still to go through future revisions and edits in the standards development process. 



61 

Please remember that, the users of the standard being developed also include the technical non-legal users of 

records management. Standard content will therefore need to be CLEAR and CONSISTENT for all users. 

Regards,  

Astrid Lozano 

Committee Secretary 

Canadian General Standards Board. 

[CGSB’s Secretary to the Committee] 

  



62 

 

7. My complaint to the Standards Council of Canada 

October 20, 2015. 

 

A Complaint to the Standards Council of Canada, concerning a  

Standards Development Organization and its Draft National Standard 

Ken Chasse39
 

Abstract Summary 

This complaint concerns a badly drafted standard that will be submitted to the Standards Council to be 

declared a National Standard of Canada. It is now undergoing its 60-day public review stage (September 15 to 

November 15, 2015). The draft standard is the product of the following violations of the Standards Council of 

Canada Act, and of the Standards Council of Canada’s regulatory CAN-P-1:2012 text, committed by the 

standards development organization (the SDO), involved, the Canadian General Standards Board (CGSB): 

- developing a draft national standard as the product of an agreement with government instead of 

independently of government; 

- developing that draft standard to serve government interests instead of the public interest; 

- and for that purpose, imposing procedures that have obstructed obtaining the consensus of all interested 

parties in the drafting of such a national standard; and, 

- in order to fulfill its agreement with government, using procedures devoted to speed of completion of the 

draft standard instead of its quality. 

CGSB’s agreement is with the federal government’s Treasury Board Secretariat of Canada (Treasury Board). 

Carrying out the agreement has not only seriously damaged the content of the draft standard but also produced 

evidence that Treasury Board has been either knowingly or negligently complicit in CGSB’s violation of the laws 

and rules for the creation of National Standards of Canada. 

The preservation of the integrity and reputation of the voluntary standardization process requires the Standards 

Council to give this matter very thorough and careful consideration. And, there is potential legal liability to users, 

and their clients and employers who have suffered loss by relying upon a National Standard of Canada, and 

professional certifications of compliance with it, that has been created by the Council’s accepting a poorly made 

draft standard to be worthy of being declared a national standard. 

As described below, the requirement that complaints first be submitted to the SDO involved before the Council 

will consider them, has been abundantly satisfied. 

                                                      
39

 Ken Chasse, J.D., LL.M., member, Law Society of Upper Canada (Ontario), and of the Law Society of British Columbia, 

Canada. Recent articles of mine, dealing with the use of the national standard involved, Electronic Records as Documentary 

Evidence  CAN/CGSB-72.34-2005, are listed on my SSRN author’s page , of the Social Science Research Network (free pdf 

downloads available). And section 8 (p. 29) and Appendix D (pp. 98-99) contain a full outline of my qualifications. 

https://www.scc.ca/en/contact-us
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1-2012-program-requirements-accreditation
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/index-eng.html
file:///C:/Users/Ken/AppData/Local/Temp/SSRN%20author's%20page
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More specifically, this complaint concerns:  

(1) the illegal
40

 and other improper procedures used by CGSB to prepare a draft 2nd edition of 

the national standard, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 

(hereinafter referred to as, “72.34”); for submission to the Standards Council of Canada, to 

have it declared a National Standard of Canada,  

(2) such procedures being the result of an illegal agreement with Treasury Board to develop that 

2
nd

 edition of a well established national standard, and do so within an unreasonably short 

time; and,  

(3) the resulting damage done to the contents of the draft standard.  

 

To provide such adequate warning, this complaint has to be long because:  

(1) the Council is not responsible for the contents of the draft standards it proclaims to be 

national standards, therefore in this case, the Council must be made aware, in detail, of the 

procedures used by CGSB to create those contents;  

(2) a description of 72:34 has to be provided so that the Council is aware of its complexity, 

importance, and how it has to be written to serve its purpose, and therefore made aware of 

the necessary procedures and personnel required for it to be of the quality required, and  

created in the manner required; and,  

(3) because of the improper and illegal procedures used by CGSB, and the resulting resignations 

of key personnel from the drafting Committee, CGSB might not make complete disclosure in 

regard to all required factors and all relevant matters in its submission to the Council to have 

the draft 2
nd

 edition of 72.34 declared a National Standard of Canada. 

Compare: we expect that legislation will reflect the biases and choices of the political party in power, but not 

so National Standards of Canada. The powers given to the Standards Council by the Standards Council of Canada 

Act are intended to ensure the residents of Canada that they can expect and trust that national standards are not so 

tainted. They are to be the product of relevant expertise only.  

For that purpose, the Act establishes a process of “voluntary standardization” based upon three principles that 

are to apply to the process of creating National Standards of Canada: (1) independence from government; (2) 

serve the public interest (not government interest); and (3) consensus: national standards are to be the product of a 

consensus arrived at by all parties who have an interest in their subject matter. (A “consensus,” as more 

specifically defined by the Council’s CAN-P-1 text (at pp. 21-22/48).) 

Instead, the proposed national standard involved in this complaint, 72.34 (2d), was drafted to solve a federal 

government records management problem, as required by an agreement made between Treasury Board and CGSB. 

In exchange for $50,000, CGSB agreed to have the drafting process completed within an unreasonably short 

time—unreasonable for a process of voluntary standardization, i.e., the experts on the drafting Committee are not 

                                                      
40

 Throughout this text, the word “illegal” means contrary to the Standards Council of Canada Act, and the Council’s CAN-P-

1:2012 text. I do not mean criminally illegal. Unless otherwise expressly stated, I mean “illegal” according to the laws of 

civil illegality and liability. 

https://www.scc.ca/en
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being paid. Therefore, if the draft standard becomes a National Standard of Canada, it will have attained that 

status by way of an illegal procedure. Therefore no authority can rely upon it in making official decisions having 

legal consequences. And the clients of records management experts might have cause to take legal proceedings 

against them if services and certifications of records management quality and standards compliance provided to 

those clients are based upon such an improperly created national standard. And equally so records managers and 

their employers. 

Developing a wide practice of obtaining and requiring such certifications of compliance with this standard is 

much needed. Serious faults in ERMSs’ management and in their software are very common because: (1) there is 

no law of general application requiring electronic records management systems (ERMSs) to be kept in 

compliance with any standard for records management; and, (2) many organizations believe that they can “get 

along just fine” using only their recently made and received records, therefore they neglect proper ERMS 

maintenance. (See the list and discussion of such defects in sections 6 and 7, (pp. 84-88 below)). ERMSs are 

much more complex and vulnerable to serious errors that lose and damage records than were pre-electronic paper 

record systems. A paper record in a file drawer is not affected by the state of its file drawer, or by all of the file 

drawers and cabinets in its paper records system. But an electronic record is dependent upon its ERMS for 

everything, including, its continued existence, its accessibility, and in its integrity, i.e., remaining accurately 

recorded and in its original state. Bad records management can lose, destroy, and corrupt electronic records.  

Therefore the 72.34 national standard was created. It provides an authoritative statement as to what is proper 

ERMS management. And therefore certifications of compliance with 72.34 should be the basis of all decisions 

that require certainty as to the reliability (integrity) of the records produced by ERMSs. For example, because 

electronic records are now the most frequently used kind of evidence in legal proceedings, courts are at an 

unacceptably high risk of rendering wrongful decisions unless a national standard, such as 72.34, is available to 

measure the quality and integrity of the ERMSs that create and store the electronic records that are used as 

evidence. That is what legislation such as the Evidence Acts and Electronic Commerce Acts require.
41

  

Therefore the purpose of this complaint is to alert the Standards Council of: (1) the illegal procedures used by 

CGSB to create a 2nd edition of 72.34, to have the Council declare it to be a national standard; (2) the serious 

threat that such behaviour represents to the whole formal procedure of “voluntary standardization,” as required by 

the Standards Council of Canada Act (s. 4(1)), and to all agencies connected with it; and as a result, (3) the poor 

quality of that draft 2nd edition of 72.34 that will be submitted to the Council by CGSB, inter alia, it contains 

errors of law.  

                                                      
41

 For example: section 31.2(1)(a) of the Canada Evidence Act; s. 34.1(5),(5.1) of the Ontario Evidence Act; and, s. 41.4(1) 

of the Alberta Evidence Act. In order for an electronic record to be accepted as evidence, the “integrity” of the record system 

it comes from must be proved. That requires the 72.34 national standard to define that “integrity” and the records 

management principles and practices necessary to maintain it. See also Appendix A (pp. 89-90), “A List of Electronic Record 

and Business Record Provisions in the Evidence Acts in Canada, and Electronic Commerce Acts.” 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
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The procedures used by CGSB to create the draft standard have violated the Council’s CAN-P-1:2012 text, 

being the text controlling the terms of accreditation of organizations as SDOs (standards development 

organizations), and dictating the required procedures for creating draft standards for submission to the Council to 

be declared national standards. Also relevant is the Council’s supplementary text, Program Requirements for SDO 

Accreditation to CAN-P-1, CAN-P-1020:2013.
42

 Both texts emphasize the Council’s dominant principle of 

standards development: “SCC policies and operations are managed at arm’s length from government.”
43

 

The purpose of the CGSB project to which this complaint relates, is to draft a second edition of the national 

standard, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (“72.34”; and hereinafter 

referred to as the, “72.34 (2d) project”). The law of evidence states that the integrity of an electronic record is 

dependent upon the integrity of the electronic records system by or in which it is recorded or stored.
44

 But because 

that “integrity” is a very complex concept, giving rise to hundreds of requirements for ERMSs, the law depends 

upon an authoritative standard, such as the 72.34 national standard, for the definition, policies, and principles of 

that records management “integrity.”
45

 72.34 is therefore of critical importance to all legislation and legal uses 

that involve electronic records in Canada, e.g., all activities based upon electronic commerce legislation, and 

legislation concerning the use of electronic records as evidence in legal proceedings. It regulates the management 

of all electronically created records. That includes all records except for those created without the use of 

electronic devices and systems. That affects all of us because we are all dependent upon the management of 

electronic records. Therefore, if the importance of a national standard is measured by the number of people it 

relates to, there is no national standard more important than 72.34. 

In the current project to create a second edition of 72.34, CGSB’s procedures have led to the resignations from 

the project’s Technical Committee and its Working Group, of the only two lawyers who have the necessary 

specialized expertise with which to draft the legal section of the draft 72.34 (2d) standard. Their expertise is of 

essential importance to: (1) the decision by the full Committee that the draft standard is of sufficient quality to be 

submitted for public review; (2) the ability of the public review of the draft standard to fulfill its purpose; (3) 

determining what changes should be made to the “legal” content of the draft as a result of those consultation 

processes; and, (4) that the draft 72.34 (2d) is ready to be submitted to the Standards Council.  

                                                      
42

 Its “Context” page 6/12, states: “This document has been prepared by the Standards and International Relations Branch and 

is the operational companion and supporting document to CAN-P-1:2012 Program Requirements for the Accreditation of 

Standards Development Organizations and for the Approval of National Standards of Canada.” 

43
 First paragraph of the “Foreword,” page 4/12, of CAN-P1020:2013. 

44
 Note 40 supra. 

45
 For example, a certification of compliance with 72.34 involves 208 tests. See the summary in Appendix B (pp. 91-93). And 

the related national standard, 72.11 (infra note 47) involves more than 50 tests. 72.11 is also referred to in notes 47, 71, 42, 

47, 48, 58, and 79 infra and accompanying texts. 

https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1-2012-program-requirements-accreditation
https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1020-2013-program-requirements-sdo
https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1020-2013-program-requirements-sdo
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A national standard, being an instrument created by a legally regulated process, and used to determine the 

lawfulness of transactions conducted with the use of electronic records, must be not only competent in its content, 

but also in the procedures used to create it, otherwise it is at risk of being declared invalid and of “no force and 

effect” by a court or other legal authority. The second edition of 72.34 will be used, as the first edition has been 

used, to provide “certifications of compliance” upon which many financial and other institutional decisions will 

be made. If 72.34 (2d) is authoritatively held to be invalid (e.g., by a court), all who have depended upon it in 

serving clients and employers and their own businesses, are at risk of incurring substantial legal liability.  

Because of the complete dependence of electronic records upon their ERMSs for everything, and because the 

complexity of ERMS technology is considerably greater than that of pre-electronic paper records management 

technology, establishing a general practice of seeking and maintaining compliance with 72.34 is badly needed. 

Therefore its integrity and reputation are of prime importance to creating such a practice. 

In particular, CGSB insisted that it exercise its “right of last edit” of the draft standard as prepared by the 

Committee’s Working Group, immediately prior to distributing it to the full Committee without allowing a review 

of the results of CGSB’s “last edit.” As a result, twice the draft went to the full Committee containing errors and 

misstatements of the law in its “legal section.” And, the draft now being used for the “public review” contains 

those errors and misstatement of law. Throughout, CGSB’s actions have been very rushed, not allowing time for 

proper review of such “editing,” before pushing the draft to its next stage. This is a response to the limited time 

allowed by the agreement with Treasury Board for the completion of the final draft so that it can be declared a 

national standard by the Standards Council sooner than should be possible in a process of creating standards by 

voluntary standardization (i.e., by a Committee whose members are unpaid and whose availability is therefore 

limited). Thus CGSB has obstructed the attaining of the mandatory consensus. Speed of completion has 

overridden quality of content. 

The 60-day public review of the 72.34 (2d) draft standard runs from September 15 to November 15, 2015. 

After I resigned on June 17, 2015, and my colleague Martin Felsky resigned on June 19, 2015, there were no 

lawyers on the Committee having the necessary specialized expertise to correct the draft, nor to competently 

revise the legal section of the draft as might be made necessary by the responses obtained during the consultation 

processes. Therefore I expect that the draft standard will be submitted to the Council in its defective state. That 

will have these potential very damaging consequences:  

(1) a poor quality draft, created by way of a legally defective procedure, will be declared by the 

Council to be a National Standard of Canada (the Council not being responsible for the content 

of the draft standard submitted);  
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(2) such national standard will be depended upon by many thousands of people
46

 as being: (a) the 

source of legal information in regard to the records management principles and procedures 

dictated by it, treating such principles and procedures as having the unassailable authority of a 

national standard, and therefore safely copied into ERMS manuals and reports to clients; and, 

(b) the records management system requirements for the acceptance of electronic records as 

evidence in legal proceedings; such dependence could be irrepairably damaging, harmful, and 

very costly; 

(3) certifications of compliance with the national standard will be the basis of many large 

commercial and institutional decisions, potentially resulting in substantial legal liability 

because such certifications will be unreliable; 

(4) imaging (converting paper records to electronic storage) is a very big industry that is based 

upon such standards and will have to be based upon this new second edition; 

(5) federal, provincial, and territorial legislation dealing with the use of electronic records, and 

therefore dependent upon this national standard for proof of the “integrity” of the records 

management systems in which such records are recorded or stored, may be seriously weakened, 

and rendered ineffective because they rest upon a national standard of dubious quality that is to 

provide the, meaning, principles, practices and legal requirements of records management 

“integrity”; 

(6) when the defective nature of this 72.34 (2d) national standard becomes known, the 

accreditation of all standards development organizations may be at risk of being brought into 

disrepute; 

(7) the Standards Council’s reputation could be greatly damaged, such that the population of 

Canada should no longer have confidence in the Council’s ability to guarantee the necessary 

quality of national standards; and,  

(8) the quality and legal integrity of all national standards will be put in doubt. 

There is evidence that CGSB has acted in such an improper manner, violating the CAN-P-1:2012 text, because 

of the pressure imposed upon it by the federal government’s Treasury Board to obtain a second edition of the 

national standard 72.34, sooner than is possible by a properly conducted process of voluntary standardization. 

This violates the CAN-P-1:2012 text’s requirements that an SDO operate at arm’s length and independently from 

government, and to serve the public interest, and not government interests. It sets a dangerous precedent. If 

                                                      
46

 Such people, relying on 72.34 (2d), will include, independent experts in records management who provide their clients 

with certifications of compliance, and records managers and their employees and employers. 
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government can control the timetable and procedures used by an SDO such that the SDO excessively controls the 

work of the Technical Committee, then, when sufficiently desperate, it can control the content of a draft standard.  

Such a precedent would: (1) destroy the whole system of voluntary standardization; (2) destroy the purpose 

and reputation of the Council itself; and, (3) cast doubt upon the integrity of all National Standards of Canada. 

Therefore an SDO must act not only with integrity and in compliance with the law, but also within the terms of its 

accreditation. In this case, CGSB violated both. Its actions have had the appearance of being motivated entirely by 

a desire to respond to the pressure imposed by its agreement with Treasury Board, with no regard for their 

damaging impact upon the quality of the standard being drafted. And, regardless the content of a draft standard 

submitted to the Council, such conduct establishes a dangerous precedent that must be prevented, and seen by all 

SDOs to be prevented. But CGSB’s brazen and dictatorial methods, and wanton and reckless disregard of the Act, 

the CAN-P-1 text, and of any disciplinary process. 

Therefore, the Council must show its authority and ability to: (1) protect the system of voluntary 

standardization that has been established by law from improper and illegal procedures in developing standards; (2) 

prevent further corrupt agreements between SDOs and external agencies that might corrupt not only the 

procedures by which standards are developed but also their content; and, (3) to discipline all agencies to whom 

the Council has granted accreditation. The credibility and viability of all National Standards of Canada depends 

on it, as does all legislation dependent upon national standards.  

In regard to the current 72.34 (2d) project, the Council’s actions will determine whether all Attorneys General 

in Canada must be alerted as to: (1) the potential vulnerability of legislation based upon the use of electronic 

records because it is dependent upon the proposed 72.34 (2d) national standard—vulnerable to an attack based 

upon 72.34 (2d)’s contained errors, and CGSB’s illegal actions in the development of 72.34 (2d); and, (2) of the 

steps that the Standards Council has taken to remove that threat.  

Because of society’s increasing dependence upon electronically based technology, there will have to be much 

more legislation regulating and otherwise dealing with electronic records and information management 

technology. To do so effectively, there will have to be technical standards that explain and designate the proper 

practice and procedures for using that technology. The development of those national standards, needed as a 

technical foundation for that legislation, will fall within CGSB’s standards development jurisdiction.
47

 Therefore 

CGSB’s performance in this 72.34 (2d) project represents a threat to the viability of all such present and future 

legislation, and to the reputations of all agencies involved. 

All of which means that the present system of voluntary standardization needs to be replaced by a system that 

is more professional, and funded without the possibility of established standards development methods being 

                                                      
47

 There are 8 standards development organizations accredited by the Council (see Appendix C (pp. 94-97), each having its 

own jurisdiction, defined so as not to duplicate or over-lap each other. For example, the “protection of privacy” provisions of 

PIPEDA (Personal Information Protection and Electronic Documents Act) require (s. 5) require compliance with the National 

Standard of Canada, Model Code For The Protection of Personal Information, CAN/CSA-Q830-96. 

http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
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compromised as they were in this project. If CGSB can be made to submit to funding “with conditions attached,” 

so may other SDOs. When that becomes widely known, the process of voluntary standardization will be destroyed, 

as will the credibility of national standards. 

This complaint is long and detailed and written in the format of a formal report. Depending upon 72.34 (2d)’s 

final published form as a National Standard of Canada, and the methods by which it has been created, it is 

necessary that the members of the legal profession be made aware of the potential danger of relying upon 72.34 

(2d). Therefore it is also necessary that the Standards Council of Canada be seen to be aggressively protecting the 

process by which national standards are created, and protecting the credibility, efficacy, and reputations of all 

agencies involved in this process. 

And, as explained in section 5 herein (p. 22), all legislation dependent upon electronic records is very 

vulnerable to 72.34 (2d)’s vulnerability to be declared of no force of effect due to its history. 
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A Note of Confidentiality 

In the following pages of this “complaint text,” to cut down on the repetition of names, and to protect their 

identities, until the Standards Council of Canada requires them, “TG” is the Canadian General Standards Board’s 

(CGSB’s) standards development officer who acted as the secretary to the 72.34 (2d) technical Committee 

responsible for drafting the standard; and, “ET” is a member of its working group who is a university professor in 

Canada. However, all names and information that I possess and email messages referred to, I shall disclose as 

requested by the Council.  

 

Introduction 

This complaint to the Standards Council of Canada, concerns the actions of the Canadian General Standards 

Board (“CGSB”), in relation to a project to create a revised edition (a second edition) of the published national 
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standard, Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005 (“72.34”).
48

 The Council 

declared it to be a National Standard of Canada in December, 2005. CGSB’s improper control of the project’s 

technical Committee (the, “72.34 (2d) Committee”), and its Working Group has caused me, Ken Chasse, and 

Martin Felsky,
49

 to resign from the Committee and its Working Group. We are the lawyers who have the 

necessary specialized expertise for drafting the standard’s legal components—the parts of the standard that: (1) 

explain the legal infrastructure upon which it is based; and, (2) contain the legal information that all users of the 

standard, and those dependent upon the standard, should have, and provide it in the way that they can most 

effectively use it. 

The Standard Council of Canada’s CAN-P-1:2012 text requires, in order to create a national standard, that a 

“standards development organization” (an SDO) such as the Canadian General Standards Board (CGSB), 

establish a “technical Committee” of independent experts to draft the standard. Those experts give their time and 

expertise without compensation, to a process of “voluntary standardization,” as established by the Standards 

Council of Canada Act. Because of: (1) their limited availability (because they are not being paid); and, (2) the 

need for their expertise, the Committee itself should be allowed to establish its own, timetable, plan for 

completion, its professionally required procedures for achieving “consensus,” its drafting methods, and its officers, 

if any are wanted (such as an editor, and a working group if one is needed). Instead, CGSB’s “secretary to the 

Committee,” TG, decided all of these matters, including the forms of communication, which interfered with 

obtaining “consensus by all interested parties.” CGSB personnel do not have the qualifications to make such 

decisions—they are not experts in the technical field, or the law, for which the 72.34 national standard was 

created.  

When I was the legal advisor to the Committee that created the currently published first edition of 72.34 (in the 

years, 1999-2003), CGSB personnel acted quite properly, exactly as the experts on the Committee required—they 

left us alone to do the job. But for this current 72.34 (2d) project, they have acted very improperly. Therefore in 

June 2015, I and Martin Felsky had to resign, leaving the legal section of the draft standard without the 

specialized lawyers needed to draft it competently, and adequately “publically reviewed.” 

An email message from TG, dated March 3, 2015, states, in regard to Treasury Board’s (TBS’s) involvement: 

The draft currently under development is demanding more working days than those allowed by 

the agreement with TBS. We are looking for additional sources of funding and I would 

                                                      
48

 The Committee’s formal title is, “Committee for the Revision of the National Standard of Canada, Electronic Records as 

Documentary Evidence  CAN/CGSB-72.34-2005” (the “72.34 Committee”), of the Canadian General Standards Board 

(CGSB). The project also involves the earlier national standard, Microfilm and Electronic Images as Documentary Evidence 

CAN/CGSB-72.11-93 (updated to 2000), hereinafter referred to as, “72.11.” The drafting process includes transferring parts 

of the subject matter of 72.11 into 72.34. 

49
 Martin Felsky’s qualifications are outline in section 8 (p. 29), and mine in section 8, and further in Appendix D (pp. 98-99). 

http://www.techstreet.com/cgsb/searches/9731908
https://www.scc.ca/en
https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1-2012-program-requirements-accreditation
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/index-eng.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.techstreet.com/cgsb/searches/9731908
http://www.techstreet.com/cgsb/searches/9731908
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/index-eng.html
http://www.techstreet.com/cgsb/searches/9731981
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appreciate if you could suggest names of organizations that may be interested in supporting 

with funding 

Please note that this standard is widely used by the private sector.  

We are planning to spend 10 minutes at tomorrow‘s call to discuss this.  

Treasury Board wasn’t just funding “working days,” it was also funding the procedures that CGSB personnel used 

to satisfy Treasury Board’s need for a new second edition of 72.34 as soon as possible (apparently there are 

federal government departments that have “a records management problem”). That accounts for TG’s methods 

inflicted upon the Working Group, and the constant presence of a Treasury Board representative, Brian Thurgood, 

and the powers of control and direction that he has applied to the Working Group (see section 13 below, (p. 104), 

“Brian Thurgood, Treasury Board’s Agent,” and his email message of May 29, 2015, in Appendix F below, p. 

158). At the beginning of the 72.34 (2d) project, Thurgood told us in the Working Group that he was an employee 

of Treasury Board. Later he said that he had left Treasury Board. But in spite of my questioning him, he would 

never tell me by what authority he exercised the powers he did over the operations of the Working Group. 

TG’s reference to “the private sector,” in her message above, did not prevent her use of improper procedures 

that will provide the private sector with a national standard of dubious validity—a standard for which thousands 

of “certifications of compliance” of electronic records systems will be given, and by which millions of paper 

records will be converted to electronic storage by Canada’s large imaging industry.
50

 The apparent purpose of 

CGSB’s procedures has been to satisfy Treasury Board’s interests directly, and the public interest only 

incidentally. National standards are to serve the public interest, and be created free from government influence.
51

 

There is only the Standards Council of Canada able to defend the population of Canada from having to use such a 

corrupted national standard. 

The legal section of 72.34 (2d) must satisfy three requirements so that it can be used for its intended purpose—

to establish the electronic records management principles and procedures to be used by independent electronic 

records management experts, and by employed records managers, in managing, establishing, altering, and 

repairing, electronic records management systems, big and small. Such a legal section must:  

(1) state the law accurately; 

                                                      
50

 Many businesses and organizations still have large quantities of paper records that they wish to convert to electronic 

storage. Therefore the purposes of the electronic records provisions of the Evidence Acts are: (1) to allow electronically-

produced records to have equal status in law as original paper records; and, (2) to allow original paper records to be disposed 

of once their electronic form is stored in a secure records management environment. These principles provide the legal 

foundation of the imaging industry. It provides services related to the conversion of records from paper to electronic storage. 

51
 All of the Standard Council’s publically available documentation asserts three key principles in regard to the drafting and 

creation of national standards: (1) independence from government control and influence; (2) serve the public interest; and, (3) 

consensus—national standards must be the product of a consensus achieved by the technical Committee. Strict adherence to 

these three principles is essential for national standards to be accepted as having been impartially created for the sole purpose 

of presenting only statements of accurate and comprehensive expertise. 
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(2) state the law so that it can be understood by records managers, and experts in records 

management who are not lawyers; 

(3) state the law so that it can be used and copied into reports for the purpose of providing “legal 

information” to ERMS experts’ clients and employers. 

After we resigned, there were no lawyers remaining on the Committee or its Working Group, who have the 

necessary qualifications to draft such a competent legal section. Those qualifications are: (1) to be expert in the 

areas of law involved; (2) to have experience using electronic records in legal proceedings; and, (3) to have 

experience using 72.34 in the field serving clients and advising records managers. 

In addition, this national standard is the foundation for very important federal, provincial, and territorial 

legislation concerning the use of electronic records in commercial transactions, and as evidence in legal 

proceedings. That is because an electronic record is not trustworthy unless its electronic records management 

system (its ERMS) in which it is stored, can be trusted to provide access to the record in its original form. 

Because there is no law of general application controlling the management of ERMSs, badly managed ERMSs 

having very serious defects that can frequently lose, corrupt, and destroy records, and are operated on unreliable 

software, are very common.
52

 Therefore the electronic records provisions of the Evidence Acts require proof of 

the “integrity of the electronic records system in which the record is recorded or stored.”
53

 Such ERMS “integrity” 

is part of a very complex technology, as is explained by the 72.34 national standard. Therefore, 72.34 is the 

“records management technology foundation” for very important legislation such as: (1) the electronic records 

provisions of the Canada Evidence Act, and of all such provincial and territorial legislation;
54

 and, (2) electronic 

commerce legislation such as, Part 2, “Electronic Documents,” of the, Personal Information Protection and 
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 For a list of some of these common ERMS defects, and a discussion of error rates in software code see sections 5 and 6, pp. 

21-26. See also the first 4 pages of this article: Ken Chasse, “’Records Management Law’—A Necessary Major Field of the 

Practice of Law—A Summary” (a pdf copy can be downloaded). The full article has now been published at, (2015), 13 

Canadian Journal of Law and Technology 57-100. A fuller discussion of such defects and the state of ERMSs is provided by 

the other recent records management articles listed on my SSRN author’s page (pdf). 

53
 See for example: s. 31.2(1)(a) of the Canada Evidence Act (CEA); s. 34.1(5),(5.1) of the Ontario Evidence Act (OEA); and, 

s. 41.4(1),(2) of the Alberta Evidence Act (AEA). If the 2
nd

 edition of 72.34 were of sufficient quality, a provision could be 

added to all such legislation stating that proof of such “integrity” can be made by proving compliance of the records system 

with 72.34. That would greatly encourage the use 72.34 in all legal proceedings, and as a result, reduce their time and cost. 

That is what 72.34 badly needs—use by the legal profession and the courts. But will the 2
nd

 edition be of sufficient quality to 

serve such an important purpose? 

54
 For example, in order for an electronic record to be accepted as evidence in legal proceedings, section 31.2(1)(a) of the 

Canada Evidence Act requires proof of the “integrity” of the record system in which the record has been recorded or stored. 

The only way to determine if such “integrity” exists is to investigate such records management system as to its compliance 

with a standard such as 72.34. Comparable legislation in ten other jurisdictions in Canada has the same requirement—see the 

list of such legislative provisions in Appendix A below (pp. 89-90).  

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
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Electronic Documents Act, and the Ontario, Electronic Commerce Act. All 14 of Canada’s jurisdictions (10 

provinces, 3 territories, and the federal jurisdiction) have enacted similar electronic commerce legislation.
55

  

And, as the lives of Canada’s residents become increasingly dependent upon electronic records technology, 

there will be many more laws dependent upon such national standards concerning electronic records technology. 

They will all contain essential legal requirements in regard to the legal infrastructure necessary to control the use 

of such technology. Legal infrastructure needs lawyers. To give adequate advice, those lawyers will require a 

national standard to explain how that legal infrastructure controls electronic records management technology. 

That is necessary to adequately use electronic records as evidence in legal proceedings. Therefore, as measured by 

the size of the population affected, there cannot be a more important national standard than the one concerning 

this complaint: Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (“72.34”). 

We are now into a new era of more sophisticated standards development than CGSB has experience with. The 

first editions of 72.34 and 72.11 were developed in a different context, and by their drafting Committees 

themselves, without CGSB’s excessive management and forced procedures. Throughout the formal and other 

literature of voluntary standardization there is a heavy emphasis on, and repeated use of the words, “markets” and 

“products.” 72.34 concerns neither. But, in the context of manufacturers wanting a National Standard of Canada 

for their products, a process of voluntary standardization is appropriate. They want the standard, therefore they 

should provide the expertise and other necessary resources. But such is not the context for which 72.34 (2d) is 

needed. It has a much more important purpose than that of any single market or product. Therefore, CGSB is not 

an appropriate SDO for this 72.34 (2d) project. 

 

1. The Theme of this Complaint 

The three factors that should have controlled the procedures used in this 72.34 (2d) project, and all similar 

projects are: 

1. Voluntary standardization’s requirements of: (1) independence from government control; (2) 

serve public interest, not government interest; and, (3) consensus—all interested parties 
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 The government of Ontario has proclaimed in force, <http://news.ontario.ca/mag/en/2015/06/ontario-allows-real-estate-

documents-to-be-signed-electronically.html?_ga=1.101535361.1468685918.1425438887>, as of July 1 2015, the 

amendments to the Electronic Commerce Act made in 2013. Those amendments do two things: 

 (1) They remove the exception, <http://www.ontario.ca/laws/statute/00e17#s31s1>,  for land transactions, so the 

Act now applies to them. That means that the writing and signature requirements of the Statute of Frauds can clearly be 

satisfied by electronic documents and signatures under the Act.  

 (2) And they provide expressly, <http://www.ontario.ca/laws/statute/00e17#ys25p1>, that the Act applies to 

electronic documents (in fact to, “information in electronic form”) whenever they were created, before or after the Act – or 

the amendment above – came into force. This Act has always been interpreted in this way, but there was some uncertainty 

whether the extension to land transactions would have that affect as well, so that such transactions done before July 1 could 

still benefit from the Act from that date. This provision confirms that they can. 

http://www.canlii.org/en/on/laws/stat/so-2000-c-17/latest/so-2000-c-17.html
http://news.ontario.ca/mag/en/2015/06/ontario-allows-real-estate-documents-to-be-signed-electronically.html?_ga=1.101535361.1468685918.1425438887
http://news.ontario.ca/mag/en/2015/06/ontario-allows-real-estate-documents-to-be-signed-electronically.html?_ga=1.101535361.1468685918.1425438887
http://www.ontario.ca/laws/statute/00e17#s31s1
http://www.ontario.ca/laws/statute/00e17#ys25p1
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should reach consensus, which requires that the conditions for doing so be made to exist by 

the SDO. 

2. Funding: its limitations, uncertainties, and corrupting influences. 

3. Not only must National Standards of Canada be of high quality in their content, they must 

also be created by proper procedures. Both are required, especially so for legal proceedings. 

A national standard that is the basis of legislation, as is 72.34, is like a piece of legislation 

itself—if it is not the product of proper procedures, courts and tribunals cannot use it. 

In this 72.34 (2d) project, funding has: (1) caused the requirements of the system of voluntary standardization 

to be violated; (2) prevented the creation of a draft standard without errors; and, (3) caused illegal
56

 and improper 

procedures to be used in the creation of that draft standard. The terms upon which funding was obtained led to 

both the use of such procedures and the errors in the draft standard. This complaint provides a description of those 

procedures and how they occurred.  

Funding, provided by a lawful outside source is not in itself improper. But the provision of funding with 

conditions attached as to the content of a national standard or the procedures used to create it are improper. For 

example, the email message quoted above, from TG, dated March 3, 2015, in the course of this 72.34 (2d) project, 

shows the corrupting influence of Treasury Board’s (TBS’s) funding: 

The draft currently under development is demanding more working days than those allowed by 

the agreement with TBS. We are looking for additional sources of funding and I would 

appreciate if you could suggest names of organizations that may be interested in supporting 

with funding 

Thus the agreement with Treasury Board established a deadline that CGSB intended to achieve. That deadline and 

the number of working days allowed, being unreasonably short, caused TG and Brian Thurgood to use the 

improper procedures described below, which damaged the content of the draft standard. As a result, all three of 

the major requirements of voluntary standardization upon which it is based, were violated. And when I resigned 

on June 17, 2015, the sixth draft, dated June 9th, being the latest draft at that time, contained several errors of law 

and misstatements of the law. The draft submitted for “public review” (from September 15 to November 15, 2015) 

also contains those errors. If that draft remains in that condition to become a National Standard of Canada, 

thousands of experts in records management and records managers will copy those errors and misstatements into 

their reports to clients and records manuals for employees and other personnel. 

The uncertainties of funding and its potentially corrupting influences, create a fundamental flaw that can 

cripple, if not destroy, the credibility and integrity of the voluntary standardization process. Settling the disputes 

that will arise from the descriptions below as to who did what, when, and how, will not remove that fundamental 

flaw and its conflicts of interest, or change the potentially corrupting and destructive nature of such funding. The 
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 Note 39 supra. 
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more desperate an SDO such as CGSB is for funding, the weaker is its bargaining position to get that funding, and 

therefore, the greater is the potential corrupting influence of that funding. 

These are the results: 

1. The Standards Council, not being responsible for the quality of the content of a draft standard 

submitted to it, is at substantial risk of declaring a bad draft to be a National Standard of 

Canada. 

2. Many “certifications of compliance” with the new version of 72.34 will be tainted by the 

procedure used to create it and by the errors in it—both the procedures and the content must 

be of high quality and defensible. Improper procedures or content could lead to substantial 

legal liability incurred by those who provide those certifications to clients and others relying 

upon them to make decisions involving substantial sums of money and resources, and the 

granting of various privileges and status. 

3. And even more imaging contracts will be performed (converting paper records to digital 

storage), based upon this standard. Imaging is a big industry because many organizations still 

have large quantities of pre-electronic paper records they want committed to electronic 

storage. But imaging has detailed technical requirements for electronic versions to be given 

the legal status of original records. 

4. Legislation and regulations involving the use of electronic records, and therefore dependent 

upon proof of the quality of the ERMSs by or in which they are created or stored, cannot rely 

upon the new edition of 72.34 in measuring that quality. 

5. When the methods by which the 2
nd

 edition of 72.34 become known, nobody will use it. For 

example, no lawyer can work subject to any non-lawyer’s “right of last edit” of that lawyer’s 

work. CGSB insists on its “right of last edit,” but it lacks the competence to know when such 

editing is damaging content. 

6. If such funding is common to all or most of CGSB’s standards development projects, it is not 

safe to rely upon any of the national standards that it develops. And the same is true of all 

SDO’s projects that are dependent upon such “funding with conditions.” 

7. Then, SDO’s have no purpose, and neither does the Standards Council; and therefore, 

8. A very different kind of standards development organization needs to be created, as does a 

very different kind of system for creating national standards—one whose funding is certain, 

continuous, and permanent in its future contemplation. 

In contrast, funding was not an issue for the projects and the Committees, upon which I served as legal advisor, 

that created 72.34 and 72.11, and updated 72.11 and created its predecessor in 1979.
57

 Everything was left to the 

Committee to decide and CGSB, and its predecessor, acted in accordance with the requirements of the Council’s 

CAN-P-1:2012 text. As a result, the requirements of voluntary standardization were complied with and high 

quality standards were produced, and still operate well.  

                                                      
57

 My involvement with such standards-writing work began in 1978 or late in 1977. The first of these national standards is 

entitled, Microfilm as Documentary Evidence. It was published in 1979 by the Canadian Government Specifications Board 

(now, the Canadian General Standards Board), and is labelled as being a National Standard of Canada. On the reverse side of 

the front cover I am listed as a member of the Working Group of the Committee on Quality Control and Procedures for 

Microfilming. I acted as a legal advisor from the federal Department of Justice. 



78 

Do all of CGSB’s standards development projects require such uncertain funding or funding “with conditions 

attached”? If not, how will users of the national standards that CGSB develops know which are and which are not 

so dependent? Not knowing the answers to these questions, it is best to be wary and untrusting of all of CGSB’s 

standards. And when knowledge of CGSB’s agreement with Treasury Board becomes widely known, as it will, 

prudence will lead to an abundant caution that says, “perhaps, it is best to be wary of all National Standards of 

Canada.” 

Federal and provincial governments pay for all resources needed to create their legislation and regulations. 

Similarly, when they base their legislation upon the use of technology that requires standards to regulate its use, 

they should pay for all resources, including the expert advice needed for developing standards such as 72.34. 

Then they can negotiate the terms and conditions by which such experts will provide their labour and advice. In 

contrast, the process of voluntary standardization is too frequently not capable of providing the necessary high 

quality national standards, and do so in a timely way. Its irregular and uncertain source of funding has motivated 

the unprofessional performance of CGSB in this project. Funding becomes dominate; quality of product becomes 

subservient.  

Unreasonable deadlines and methods of providing expert advice and labor are imposed, and necessary 

procedures are corrupted by the reality of voluntary standardization’s funding. Such reality and procedures will 

cause needed experts to resign from and not join Working Groups and Committees. As a result, the Standards 

Council of Canada is very much at risk of declaring a poor quality draft standard to be a National Standard of 

Canada. Therefore, to be adequately cautious, those who work in such areas of law and technology that provide 

the basis for legislation should ignore national standards. 

However, because the needs of society’s legal systems and highly specialized technical systems are quickly 

making the system of voluntary standardization obsolete, and in fact dangerous, does not mean that the players in 

current standards developments organizations are blameless. There is much blameworthy conduct described in the 

pages below. But it does mean that Canada’s governments should create a standards development system whose 

workers are much more knowledgeable, better trained, specialized, and professional than those who represented 

CGSB in this 72.34 (2d) project.  

 

2. The Need to Complain Directly to the Standards Council of Canada 

The Council’s
58

 CAN-P-15:2012 text, Policy for the Suspension and Withdrawal of Accreditation and the 

Resolution of Complaints, Disputes and Appeals, requires complaints first be submitted to the SDO. The Council 
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 The shortform reference for the Standards Council of Canada used in this text is, “the Council.” But the Council itself uses, 

“SCC” throughout its published texts. However, for lawyers and judges, and all legal texts, there is only one “SCC” in 

Ottawa and Canada—the Supreme Court of Canada. 
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will consider a complaint, “only when discussions with such relevant body have been completed and not resolved 

satisfactorily” (paragraph 5.2, page 9). Such “discussions” have in fact failed, which is why Martin Felsky and I 

had to resign from the 72.34 (2d) Committee. 

Also, given the nature of the misconduct herein complained about, it cannot be cured or resolved by CGSB. 

That would require: (1) the current 72.34 (2d) project be stopped and begun again; (2) the government pressure to 

which CGSB has allowed itself to become subservient, be stopped and prevented from happening again; and, (3) 

the damaging effects of that pressure upon the actions and attitudes of CGSB somehow be removed, and 

prevented from influencing CGSB again. Such is not possible. Needed is the Council’s powers of investigation 

and disciplining. There is no other way of protecting the integrity and credibility of the voluntary process of 

creating national standards and that of the organizations involved. And there is no other way of dealing with the 

risk that the Council will declare a badly corrupted draft second edition of 72.34, to be a National Standard of 

Canada. 

 

3. The Legal Framework and its Operation in the Standards Development Process in this 72.34 (2d) Project 

CGSB is a standards development organization (an SDO) accredited as such by the Standards Council of 

Canada (the Council), by way of the Standards Council of Canada Act (“the Act”). CGSB is a division of the 

federal government department of Public Works and Government Services Canada, in Ottawa. The foundation of 

this complaint is the violations of the Council’s text of command and authority, Program Requirements for the 

Accreditation of Standards Development Organizations and for the Approval of National Standards of Canada 

CAN-P-1:2012 (pdf.), (hereinafter referred to as the, “CAN-P-1 text”).
59

 This text and the Act require that all 

activities of SDO’s, such as CGSB, be based upon these three key principles: (1) operate independently from 

government;
60

 (2) serve the public interest of Canada; and, (3) enable all interested parties, as represented by a 

standards development Committee (a “technical Committee”), to achieve consensus in the drafting of a proposed 

National Standard of Canada. The CAN-P-1:2012 text is devoted to establishing and explaining the operation of 

these principles. This complaint shows that all three of these principles have been violated by CGSB by 

improperly controlling the activities of the 72.34 (2d) technical Committee and its Working Group, and acting, or 

appearing to act, in a subservient way to the needs and wishes of the federal government’s Treasury Board of 
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 Part 1 of CAN-P-1 text is entitled, “Requirements for Accreditation as a Standards Development Organization.” Part 2, 

“Requirements for the Approval of National Standards of Canada.” 

60
 Section 16 of the Standards Council of Canada Act states: “The Council is not an agent of Her Majesty and, except as 

provided in section 17, the members and the executive director and other officers and employees of the Council are not part 

of the federal administration.” Section 17 concerns the application to the members and employees of the Council of, the 

Public Service Superannuation Act, the Government Employees Compensation Act, and regulations made pursuant to section 

9 of the Aeronautics Act. 

http://www.scc.ca/en/about-scc/operations
http://www.scc.ca/en/about-scc/operations
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.scc.ca/en/search/site/Program%2520Requirements%2520for%2520the%2520Accreditation%2520of%2520Standards%2520Development%2520Organizations
http://www.scc.ca/en/search/site/Program%2520Requirements%2520for%2520the%2520Accreditation%2520of%2520Standards%2520Development%2520Organizations
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Canada Secretariat (Treasury Board). This has made doubtful the propriety and credibility of any application to 

have the 72.34 (2d) Committee’s draft standard declared a National Standard of Canada.
61

  

CGSB’s actions can be referred to as being “illegal,” given the powers the Standards Council of Canada Act 

gives to the Council to accredit, control, and discipline the actions of an SDO such as CGSB (e.g., ss. 4, 5(e), and 

13). 

The role of an SDO is to sponsor, but not control the activities of a technical Committee. This limitation upon 

CGSB’s activities is necessary: (1) to ensure the effective and honest operation of the three key principles of 

standards development; (2) because the members of the Committee are the experts drafting the proposed standard 

who must be allowed to use their own professional methods of applying their expertise to achieve the required 

consensus; and, (3) because the members of a standards development Committee are not paid for their work. They 

have clients, customers, and employers who command their time. Therefore their availability is limited, but they 

are the people best able to devise procedures for adequately coping with their limited availability and the 

achieving of consensus. These facts have been ignored by CGSB in the project concerning this complaint and, 

except for picking the Chair of the Committee, it controlled and dictated the procedures of the Committee’s 

Working Group in every detail.
62

 As a result, the Chair had no functions and therefore no purpose. Meeting an 

imposed deadline has commanded CGSB’s actions, such that the resulting content and quality of the draft 

standard have been of secondary importance. 

But to the contrary of CGSB’s actions, because of the need for its expertise and its limited availability, the 

following matters must be left to the decision of the Committee and its Working Group:  

(1) when, where, and how Committee meetings are to be conducted;  

(2) the actual conducting of such meetings;  

(3) whether there is to be a Working Group to prepare drafts for the consideration of the full 

Committee;  

(4) the appointing of officers of the Committee as it decides are necessary, such as a Chair, a 

secretary for recording proceedings, and an editor of drafts;  

(5) its own timelines and deadlines;  

(6) the plan and strategy for reaching consensus and a final draft, and,  
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 After a standard has been drafted and put through the required stages of a consultation process, it is submitted to the 

Council for purposes of having it declared to be a National Standard of Canada, e.g., a national standard such as that which is 

the subject matter of this complaint, Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005. The Council 

does not review the content of a proposed standard. It reviews the procedure leading up to the SDO’s application to have the 

proposed standard declared a national standard. See: sections 4 and 5 of the National Standards of Canada Act, and paragraph 

4.1 (page 28) of the Council’s CAN-P-1 text, concerning the Council’s approval of draft standards submitted by SDOs to be 

declared National Standards of Canada. 

62
 At the request of the experts in records management on the Committee, I was made its Chair. After I resigned, ET was 

made the Chair. I do not know what process was used to give her that position. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html#sec21subsec1_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html#MANDATE_AND_POWERS__3021
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(7) the Committee’s methods of using its expertise and professional standards and methods to 

achieve consensus.  

The members of the Committee are experts in their field—the field in which the national standard they draft is 

to operate. Such is necessary because of the “voluntary nature of standardization” created by the Act.
63

 Therefore, 

the Council does not review, nor is it responsible for the contents of the draft standard when determining if it 

should be declared a National Standard of Canada.
64

 That is left to the Committee (referred to as the “technical 

Committee” in the CAN-P-1:2012 text).
65

 Therefore the excessive and improper control imposed by CGSB 

personnel upon the deliberations of the Committee, as related in later sections of this complaint, greatly affected 

the ability of the Committee’s Working Group to achieve the necessary consensus, and therefore the consensus of 

the Committee itself—the consensus upon which the quality of all national standards are dependent. 

The result of such division of powers and responsibilities is that an SDO is to act as a judge of limited scope—

to monitor the progress of the work and the required stages of development, and therefore not to control and 

dictate all methods and means of securing progress and the stages of development. In the other standards 

development Committees concerning these standards (72.34 and 72.11 (see section 9, p. 91)) of which I was a 

member, the CGSB representative acted exactly that way. But in this case, CGSB has acted as: (1) a very biased 

                                                      
63

 Under the heading, “Mandate,” section 4 of the Act states:  

  4.(1) The mandate of the Council is to promote efficient and effective voluntary standardization in Canada, where 

standardization is not expressly provided for by law and, in particular, to 

 (a) promote the participation of Canadians in voluntary standards activities, 

 (b) promote public-private sector cooperation in relation to voluntary standardization in Canada, 

 (c) coordinate and oversee the efforts of the persons and organizations involved in the National Standards System, 

 (d) foster quality, performance and technological innovation in Canadian goods and services through standards-

related activities, and 

 (e) develop standards-related strategies and long-term objectives, 

in order to advance the national economy, support sustainable development, benefit the health, safety and welfare of workers 

and the public, assist and protect consumers, facilitate domestic and international trade and further international cooperation 

in relation to standardization.  

64
 Annex A of Part 2 of the Standard Council’s CAN-P-1 text (page 39/48), requires this statement appear in the introductory 

pages of a national standard: “A National Standard of Canada (NSC) is a standard prepared or reviewed by an SCC-

accredited SDO and approved by the SCC according to NSC approval requirements. Approval does not refer to the technical 

content of the standard, as this remains the responsibility of the SDO.” The reverse side of the front cover of the present 

published edition of 72.34 contains that statement in its second last paragraph, in almost the exact same wording. 

65
 For example, (1) the Part 1, Definitions section of the CAN-P-1 text, paragraph 3.32 (page 15 of 48 pages), makes the 

“technical Committee,” “responsible for developing, approving and maintaining the technical content of a draft or published 

standard ... .” And (2), a “Note” to section 4.1 (page 28/48), concerning the approval by the Council of draft standards to 

become National Standards of Canada (NSC’s), states: “SCC approval verifies that the development process has been 

followed. Approval of the technical content of the standard is the responsibility of the technical Committee.” And, (3) a 

similar statement can be found in the second paragraph of Annex A (page 39/48). And (4) Part 2, paragraph 5.3 (pages 30-

31/48), requires, “Technical Committee Approval,” of the contents of a draft standard. 
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judge, having its own personal and self-interest to satisfy; and as a result, (2) as a battlefield commander, taking 

complete control of the actions of the Working Group and the Committee. 

If such conduct is justified by the difficulties of obtaining funding, then funding overrides the Standard 

Council of Canada Act’s s. 4 “mission and mandate statement” that provides the foundation for and purpose of 

voluntary standardization. Given the increasing importance of national standards to life and legislation, clearly a 

very different and more professional system for creating national standards is needed. 

 

4. The Scope and Purpose of the 72.34 National Standard 

The Scope page commitments to those who use 72.34 (p. 1) make very necessary: (1) 72.34’s complete 

accuracy; (2) comprehensiveness in relation to the subject; (3) high quality; and, (4) that proper procedures be 

used to create it.
66

 Those commitments are: 

1. To provide guidance for developing policies and procedures for the continuing reliability, accuracy, and 

authenticity of electronic records, so as to: (a) ensure that electronic records can reliably support business 

decisions and other commitments; (b) support the admissibility and “weight” (persuasiveness; importance) 

of electronic records in legal proceedings; and (c) effectively document an organization’s decisions and 

transactions for holding responsible those accountable for them. 

2. To be applicable to the making, receiving, maintaining, transmission, and storing of electronically recorded 

information, and be applicable to both public and private sector activities. 

3. To ensure that electronic records are trustworthy for users such as, managers, records management and legal 

professionals, information technology (IT) systems, and security and risk management services. 

4. To outline “best practices methods” for the management and preservation of electronically recorded and 

stored information. 

5. To provide guidelines for: (a) a procedural framework for records management practices; and, (b) 

identifying and implementing measures for protecting the evidentiary value of electronic records. 

There cannot be sufficient assurance of the quality of the content unless proper procedures were used to create 

that content. In this 72.34 (2d) project, proper procedures were not used. 

 

  

                                                      
66

 The Scope page of the “public review”
 
draft of 72.34, 2

nd
 edition (dated, September 14, 2015), is similar to that in the 

currently published 1
st
 edition. 



83 

5. Legislation’s Vulnerability to 72.34’s Vulnerability to be Declared of No Force and Effect 

Legislation based upon 72.34 (2d) will be vulnerable to sharing its future as a viable and widely used standard, 

both in and out of court, or to the contrary, as a standard denigrated and disregarded because of the history that 

CGSB has given it. The following factors will have to be taken into account when making such a decision about 

72.34 (2d) (assuming its “public review” draft is the one that becomes a National Standard of Canada): 

1. There is no other ERMS standard applicable to electronic records-dependent legislation; 

2. The Evidence Acts cannot operate without it because complex concepts such a “systems 

integrity,” and other technical terms, require the definitions, principles, and practices as are 

declared in such national standards as 72.34; without them, such legislation may be declared 

to be “void for vagueness”; 

3. It cannot be expected that the present disregard of the requirement in the Evidence Acts of 

proof of “systems integrity” will continue such that 72.34 will continue to be ignored as the 

Evidence Acts advise—e.g., s. 31.2(1)(a),(5) of the Canada Evidence Act: “on proof of the 

integrity of the electronic documents system by or in which the electronic document was 

recorded or stored;”)
67

; 

4. Eventually there will be a decision by a superior or appellate court requiring 72.34 to be 

applied in all proceedings concerning the discovery and admissibility of electronic records as 

evidence; otherwise, the complexity of ERMSs, combined with the absence of regulatory 

legislation, makes the probability of spoliation of electronic records as evidence 

unconscionably high; 

5. ERMSs’ complexity and their very common error-plagued nature (see sections 6 and 7 

immediately below) should make mandatory the production on discovery of information as 

to the state of “ERMS 72.34 compliance,” and as necessary evidence for admissibility; 

otherwise, the probability of wrongful decisions will remain unacceptably high but unknown, 

i.e., the efficacy and honesty of such proceedings will continue to be an illusion and a 

pretense; 

6. 72.34 is an extremely important national standard, particularly so because electronic records 

and information management technology enables every electronic interaction, 

communication, and movement of information to automatically produce an electronic record, 

any one of which could be related to a legal service or proceeding, and become a piece of 

evidence, records now being the most frequently used kind of evidence; the greater a national 

standard’s importance, the more exacting and demanding one must expect the courts to be as 

to the competence and integrity of its creation; 

                                                      
67

 Proof of “systems integrity” is not a new requirement. Before the electronic records provisions were added to the Evidence 

Acts in 1999-2000, in R. v. McMullen 1979 CanLII 1867, (1979), 47 C.C.C. (2d) 499 at 506 (Ont. C.A.), Morden J.A., for the 

Court stated: “The nature and quality of the evidence put before the Court has to reflect the facts of the complete record 

keeping process – in the case of computer records, the procedures and processes relating to the in-put of entries, storage of 

information, and its retrieval, and presentation: see Transportation Indemnity Co. v. Seib (1965), 132 N.W. 2d 871; King v. 

State ex rel. Murdock Acceptance Corp. (1969), 222 So. 2d 393, and “Note, Evidentiary Problems and Computer Records”, 5 

Rut. J. Comp. L. 342 (1976), p. 355, et seq. And in regard to the business records provision of the Canada Evidence Act, s. 30, 

Morden J.A. stated (at p. 505: “I am prepared, for the purpose of this appeal, to accept that s. 30 covers computer evidence.” 

See also, R. v. Bell and Bruce, 1982 CanLII 1970, (1982), 65 C.C.C. (2d) 377, 35 O.R. (2d) 164 (Ont. C.A.), affirmed, 1985 

CanLII 6, [1985] 2 S.C.R. 287, 55 O.R. (2d) 287n. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
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7. Legislation that requires or depends upon the use of electronic records, impliedly imports a 

requirement for an ERMS that complies with 72.34, otherwise there can be no assurance of 

the integrity of such records; 

8. All authorities involved in the creation of 72.34 (2d) as a national standard, and all 

Departments of Justice, and Attorneys General, knowing the contents of this text, must 

protect their legislation against 72.34 (2d)’s inadequacies; 

9. These facts and issues of vulnerability will be analyzed and published, and therefore become 

widely known.
68

 

The uses of electronic records and EMS technology requires legislative regulation, as does all technology upon 

which society is so dependent. And to be effective, that legislation must be as complex as the technology that is 

regulates. Therefore, 72.34 is as essential as the technology is defines, explains, and regulates. And therefore, a 

standards development process having sufficient expertise, permanence, and funding, is as essential as is the 

legislative process itself. 

 

6. The serious, common defects of electronic records management systems 

Electronic records technology and pre-electronic paper records technology are very different technologies. A 

paper records system can be represented by a paper record in a file drawer. The paper record is not affected by the 

file drawer that contains it. But an electronic record is like a drop of water in a pool of water, the pool being the 

ERMS in which the electronic record is recorded or stored. The electronic record is completely dependent upon its 

ERMS for everything, including its continued existence, accessibility, and integrity. But a paper record is not. It 

has a physical existence of its own, apart from its file drawer and its record system, which an electronic record 

does not have. Therefore whatever defects there are in the paper record system do not affect the paper records in it. 

Therefore the state of paper record systems and their defects are not relevant to the use of paper records as 

evidence. But because electronic records are completely dependent upon their ERMSs for everything, the state of 

ERMSs and their defects are very relevant to the use of electronic records as evidence and for other legal purposes. 

And therefore a standard such as 72.34, because it establishes how ERMSs are to be managed, is very relevant to 

and necessary for the use of electronic records as evidence.  

Having worked with experts in electronic records management systems technology (ERMS technology) since 

1978, has given me frequent access to their reports for clients, in order that I may provide legal opinions and 

advice concerning the state of records management. Those reports deal with the defects frequently found in 

ERMSs. Among the most serious defects commonly found in ERMSs are the following: 

- the extent of the records holdings is unknown; 

                                                      
68

 I have written many articles concerning the discovery and admissibility of electronic records. The more recent ones are 

published on the Social Science Research Network (the SSRN). They are listed on my SSRN author’s page from which pdf 

copies can be freely downloaded. 

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
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- records are neither properly classified nor indexed such that retrieval of relevant records is very 

difficult if not impossible; 

- no definitive classification system among institutional, transitory, and personal records; 

- no records manual, or one that isn’t kept current or complied with; 

- no bylaws (or orders of comparable authority from senior management) dealing with the records 

system—essential for establishing an organization’s “usual and ordinary course of business” in 

regard to its records system
69

; 

- email is not classified, indexed nor pruned, or possibly not retained; there is no “email protocol” 

operative throughout the organization; 

- records repositories are not well defined or centrally accessible; 

- no central policy for records management thus allowing the many divisions of the organization each 

to operate its own independent records system according to its own rules and practices; 

- original paper records are not disposed of after being put into digital storage in a secure records 

management environment (with the exception of industry, professional, or special legal 

requirements as to retaining designated originals); 

- image quality is not verified when original paper records are converted to electronic images, and 

there is no imaging manual dealing with the technical requirements for scanning paper records into 

electronic storage; 

- metadata (data about data - data as to the management of records through time) is not used, therefore 

the biographical and bibliographical information about records is not used and properly maintained, 

therefore, e.g., there are extensive duplicates and an inability to track official or original versions; 

- no audit trails or controls detailing deletions, i.e., when, who, by what retention-destruction/disposal 

authority?; 

- no clear definition and practice as to what is the “deletion” of a record such that, e.g. records may or 

may not continue to exist in backup storage thus diminishing knowledge of the extent of records 

holdings and their control; 

- changes in technology have resulted in unaccounted for and undocumented changes in records 

practice; 

- no consistent practice as to other forms of communication that create records, e.g., video and audio 

recordings, instant messaging, cellphone (mobile) communications; 

- no “retention and disposal” program for records lifecycles; 

- years after a merger or acquisition, the records system is still operating according to the conflicting 

rules of its component parts; 

                                                      
69

 That phrase is the business record admissibility rule in the Evidence Acts of 12 of Canada’s 14 jurisdictions (10 provinces, 

3 territories, and the federal jurisdiction); e.g., s. 30(1) of the Canada Evidence Act; s. 35 of the (Ontario) Evidence Act; and, 

s. 42 of the British Columbia Evidence Act. The Evidence Acts of Alberta and Newfoundland and Labrador do not contain 

such provisions. And the same phrase is used in the electronic records provisions of 11 of the Evidence Acts as a presumption 

of “integrity”: e.g., s. 31.3 of the Canada Evidence Act; s. 34.1(7)(c) of the Ontario Evidence Act; and, s. 41.5(c) of the 

Alberta Evidence Act. Comparable phrases are used in the Civil Code of Québec, Book 7, and in An Act to Establish a Legal 

Framework for Information Technology, C.Q.L.R. c. C-1.1. Only the Evidence Acts of British Columbia, Newfoundland and 

Labrador, and of the Northwest Territories do not contain electronic records provisions. An “admissibility rule” is a legal 

rule by which a judge determines whether evidence, such as a record, is sufficiently reliable to be accepted as evidence upon 

which decisions can be made. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-124/latest/rsbc-1996-c-124.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
http://www.canlii.org/en/qc/laws/stat/lrq-c-c-1991/latest/lrq-c-c-1991.html
http://www.canlii.org/en/qc/laws/stat/cqlr-c-c-1.1/latest/cqlr-c-c-1.1.html
http://www.canlii.org/en/qc/laws/stat/cqlr-c-c-1.1/latest/cqlr-c-c-1.1.html
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-124/latest/rsbc-1996-c-124.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-e-16/latest/rsnl-1990-c-e-16.html
http://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-e-16/latest/rsnl-1990-c-e-16.html
http://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-e-8/latest/rsnwt-1988-c-e-8.html


86 

- no chief records officer with clearly defined and adequate authority; 

- “orphaned data,” i.e., records that can no longer be retrieved or read because the new technology that 

now operates the records system is incompatible with the old technology that created those records 

(a “migration program” should accompany the installation of new technology); 

- poor security protection 
70

; 

- inadequate compliance with the records management requirements of the privacy laws
71

; 

- inadequate testing, auditing, and quality control; 

- substantial non-compliance with the National Standards of Canada concerning records management, 

and a lack of appreciation of the consequences of non-compliance.
72

 

These defects are frequently found in the ERMSs of all organizations. The reasons why they are very common are: 

(1) there is no law of general application requiring ERMSs be maintained in compliance with any standard, such 

as 72.34; and, (2) many organizations find that they can “get along just fine” using only their most recently made 

and received records. But in litigation it is the older records that are equally important in interpreting the meaning 

of a contract or other event that occurred at the time when those older records were made. And often records are 

used as evidence that were created or received when a very different kind and quality of records management was 

                                                      
70

 The article, “Practice Tips for Mitigating Data-Breach Risk and Liability,” by Michael T. McGinley, April 2, 2014, from 

the American Bar Association’s “Litigation-Criminal Litigation Section” (at: http://goo.gl/FUEJ53), states in part:  “In 2013, 

reported data breaches reached an all-time high—at least 740 million records were compromised. Press Release, Online Trust 

Alliance (OTA), Online Trust Alliance Finds Data Breaches Spiked to Record Level in 2013; 89 Percent Could Have Been 

Prevented (Jan. 22, 2014). Businesses understandably are concerned because these breaches can be enormously costly. In 

2012, for example, the average total organizational cost of a data breach to a U.S. company was over $5.4 million. … The 

recent data breach at Target Corpoffers a stark example: Some analysts estimate that Target’s breach may end up costing the 

company close to $1 billion. Smaller firms fare no better against breaches and have less ability to absorb losses. The cyber-

security forecast for U.S. businesses is dark.”  

See also, “Target’s data breach fraud cost could top $1 billion, analyst says,” by John Vomhof Jr., Feb. 3, 2014, 

Minneapolis/St. Paul, Business Journal. Online: <http://goo.gl/wE3ezK>. 

71
 For example, s. 5 in Part 1,”Protection of Personal Information in the Private Sector,” of the Personal Information 

Protection and Electronic Documents Act (“PIPEDA”) makes mandatory, compliance with the National Standard of Canada, 

Model Code for the Protection of Personal Information, CAN/CSA-Q830-96, which is Schedule 1 of PIPEDA. It applies 

federally and in those provinces that don’t have their own PIPA (Personal Information Protection Act), which is all provinces 

except British Columbia, Alberta, and Quebec—see s. 26(2)(b) re. exempting provinces. Part 2, “Electronic Documents,” is 

the federal electronic commerce legislation (with counterparts in the 13 other jurisdictions). And Part 3, “Amendments to the 

Canada Evidence Act,” added the electronic records provisions to the Canada Evidence Act, ss. 31.1-31.8 (with counterparts 

in the other jurisdictions, except British Columbia, Newfoundland and Labrador, and the Northwest Territories). The 

electronic records provisions were enacted to enable all digitally stored records to be accepted as original records. 
See also the list of such legislation in each jurisdiction in Appendix A below (pp. 89-90). 

72
 The National Standards of Canada are: (1) Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005 

(“72.34”), published in 2005; and, (2) Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-72.11-93 

(“72.11,” updated to 2000; first published in 1979 as, Microfilm as Documentary Evidence). 72.34 incorporates all that 72.11 

deals with but 72.11 has remained the ERMS industry standard for “imaging” procedures, i.e., the large industry for 

converting original paper records to digital storage. Appendix B (pp. 91-93), lists the major principles and tests provided by 

72.34, that are used by experts in electronic records management to certify compliance with it. I have acted as a legal advisor 

in the creation of both standards and updating them. See also notes 47 supra, and notes 79, 84, 85, 95, and 116 infra, and 

accompanying texts. 

http://apps.americanbar.org/litigation/committees/criminal/articles/spring2014-0414-practice-tips-mitigating-data-breach-risk-liability.html
http://www.bizjournals.com/charlotte/news/2014/02/03/targets-data-breach-fraud-cost-could-top-1-billion.html
http://www.bizjournals.com/charlotte/news/2014/02/03/targets-data-breach-fraud-cost-could-top-1-billion.html
http://goo.gl/wE3ezK
http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
http://cmcweb.ca/epic/internet/incmc-cmc.nsf/en/fe00076e.html
http://publications.gc.ca/site/eng/287649/publication.html
http://publications.gc.ca/site/eng/search/search.html?st=1&ssti=&cnst=&cnop=1&e=1&f=1&adoof=0&ast=Microfilm+and+Electronic+Images+as+Documentary+Evidence+&gcwu-srch-submit=Search
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operative. Therefore, there can be no assurance that all relevant records have been disclosed, or that those 

disclosed are still in the form in which they were created. 

Also, electronic record systems are becoming a network of applications existing in-house, in mobile 

devices, and in centralized, shared utility services such as “the cloud.”
73

 Records do not sit in a single records 

management system. They constantly move among systems; transmission creating a “weak link” as to proving 

their integrity. And a single ERMS can now be spread over several electronic mobile, as well as stationary 

records systems, and devices, and 3
rd

 party utilities such as “the cloud” services. And the ownership of its 

many electronic devices may be split and shared among employers, and employees’ “BYODs” (“bring your 

own device,” devices). And “BYOC” (bring your own cloud) refers to the practice of employees using public 

or private cloud services to store their organizations’ records. BYOCs and BYODs have to be linked if records 

that are stored on personal mobile devices are to be accessed through the internet. To cope with such 

complexity, regulatory legislation will have to be based upon standards. 

Therefore, rather than focusing on in-house ERMSs, laws and records management standards such as 72.34, 

will have to focus on records management, and on the amount of control embedded in records management 

policies, procedures, and processes. Going from paper to electronic records will require as much change in our 

legal infrastructure as going from horses to motor vehicles. 

 

7. Software errors and their vulnerabilities are very prevalent and costly 

In addition to the prevalence of serious defects in ERMSs, are the numerous errors in the software that all 

ERMSs depend upon. Many ERMSs operate on several million lines of software code, and it has an error rate, as 

do most things created by people. For example, the Windows 3.1 operating system has close to 3 million lines of 

software code. The Google Chrome web browser has approximately 5 million lines. The Firefox browser is near 

10 million, and Windows 7 has under 40 million lines of code, which is a little less than Windows XP, and more 

than 10 million less than Windows Vista. And an Android phone has more than 12 million lines of code. In 2002, 

a study commissioned by the U.S. Department of Commerce’s National Institute of Standards and Technology 

(NIST) concluded that, “software errors cost the U.S. economy $59.5 billion annually.” Their report states in part: 

“The impact of software errors is enormous because virtually every business in the United 

States now depends on software for the development, production, distribution, and after-

sales support of products and services,” said NIST Director Arden Bement. “Innovations in 

fields ranging from robotic manufacturing to nanotechnology and human genetics research 

have been enabled by low-cost computational and control capabilities supplied by 

computers and software.” 

                                                      
73

 See Annex D, “Cloud Computing,” at page 34 of the public review draft of 72.34 (2d). It is a utility-like service providing 

a range of services to support storage and management of high volumes of digital materials, with services such as: broad 

network access; on-demand self-service; resource pooling; and speed and elasticity of performance. 

http://web.archive.org/web/20090610052743/http:/www.nist.gov/public_affairs/releases/n02-10.htm
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In 2000, total sales of software reached approximately $180 billion, supported by a large 

workforce encompassing 697,000 software engineers and 585,000 computer programmers. 

Software is error-ridden in part because of its growing complexity. The size of software 

products is no longer measured in thousands of lines of code, but in millions. Software 

developers already spend approximately 80 percent of development costs on identifying 

and correcting defects, and yet few products of any type other than software are shipped 

with such high levels of errors. Other factors contributing to quality problems include 

marketing strategies, limited liability by software vendors, and decreasing returns on 

testing and debugging, according to the study. At the core of these issues is difficulty in 

defining and measuring software quality. 

The increasing complexity of software, along with a decreasing average product life 

expectancy, has increased the economic costs of errors. The catastrophic impacts of some 

failures are well-known. For example, a software failure interrupted the New York 

Mercantile Exchange and telephone service to several East Coast cities in February 1998. 

But high-profile incidents are only the tip of a pervasive pattern that software developers 

and users agree is causing substantial economic losses. 

Therefore, the untested “assumption of reliability and regularity” applied to the use of devices dependent upon 

software is unjustified and dangerous. All devices, electronic or otherwise, must be assumed to be prone to error 

such that the evidence they provide should not be accepted as reliable, unless there is expert opinion evidence, or 

other form of authoritative certification of their reliability such as certification of compliance with a national 

standard such as 72.34.  

An example of unexpected unreliability in a much used and “faithful” electronic device is provided in this 

recent news story: “Xerox scanners/photocopiers randomly alter numbers in scanned documents.”
74

 Also of 

concern is the current frequency of “hacking” into everything electronic, for example, this article: “Why Apple’s 

Recent Security Flaw is Scary.”
75

 

And the software in breathalyzer-type machines used in Criminal Code impaired driving prosecutions, which 

one would assume would have to be more reliable than that in most other electronic devices, nonetheless has a 

significant error rate. The following quotation uses the term “source code,”
76

 in reference to the software in a 

particular make and model of breathalyzer machine:
77

 

… . On average, 25 software defects exist for every 1,000 lines of code. 

                                                      
74

 Online: <http://goo.gl/PJZNNp>.  The text of this article is somewhat informal in places but nonetheless persuasive. 

75
 Online: <http://gizmodo.com/why-apples-huge-security-flaw-is-so-scary-1529041062>.  

76
 “Source code” contains programming techniques and is essential documentation recording the development of software. To 

evaluate software, one needs its source code. See Wikipedia online: http://en.wikipedia.org/wiki/Source_code. 

77
 This quotation comes from page 14 of the following article, dealing with the considerable volume of litigation challenging 

the source code of Intoxilyzer, Breathalyzer, and Alcotest machines and their operation: William C. Head and Thomas E. 

Workman Jr., “An Analysis of ‘source Code’ in the United States: What Challenges Have Been Asserted, and Where is this 

Litigation Heading Analysis of ‘source Code”?,” presented at the International Council on Alcohol, Drugs and Traffic Safety, 

Seattle Washington, August 30, 2007. See also, Charles Short, “Note: Guilty by Machine: The Problem of Source Code 

Discovery in Florida DUI Prosecutions,” 61 Fla. L. Rev. 177 (January 2009). DUI means, driving under the influence of 

alcohol or a drug. 

http://www.dkriesel.com/en/blog/2013/0802_xerox-workcentres_are_switching_written_numbers_when_scanning
http://gizmodo.com/why-apples-huge-security-flaw-is-so-scary-1529041062
http://gizmodo.com/why-apples-huge-security-flaw-is-so-scary-1529041062
http://gizmodo.com/why-apples-huge-security-flaw-is-so-scary-1529041062
http://en.wikipedia.org/wiki/Source_code
http://www.icadts2007.org/print/196sourcecode.pdf
http://www.icadts2007.org/print/196sourcecode.pdf
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If the number of lines of code in the source code can be ascertained, the industry averages can be 

applied to estimate the number of defects. The estimated number of defects is calculated by 

multiplying the number of lines of code by 25, and dividing that product by 1,000. 

The number of lines in the source code has been disclosed in testimony for the Draeger 7110 device, 

which has 53,774 lines of code that print out on 896 pages. Applying the formula that utilizes the 

industry average, it is reasonable to expect 1,344 defects in the software for the Draeger 7110, if it 

conforms to the industry norms and is “average”. 

Also, the ability to detect the implanting of malicious software is very poor. Therefore the “Trojan horse 

defence” is used in response to accusations of illegal materials found in a computer. That defence claims that a 

malicious program, hidden within a properly obtained program was the cause of the implanting.
78

 

Such exemplifies the importance of authoritative standards such as 72.34. Dangerous is the legislating of a 

“cutting costs by cutting competence” presumption of regularity, so as to make legal proceedings cost less and 

take less time by forcing the acceptance of the evidence produced by such electronic devices and systems. Such a 

presumption casts a burden of proof on the opposing party to provide “evidence to the contrary” that the evidence 

produced by the device is unreliable. To the contrary, the law should require proof of compliance with such 

standards as a condition-precedent to having such evidence accepted as reliable. The rebuttable presumption to be 

legislated would state that without proof by certification or other sufficient evidence of such compliance with 

authoritative standards of performance, the evidence produced by the electronic device or system in question is 

presumed to be unreliable. Such presumption puts the onus of proof where it should be—on the party that uses the 

device or system to produce the evidence in question. 

 

8. My Qualifications and those of Martin Felsky in Relation to the Revision of the 72.34 National Standard of 

Canada 

I, Ken Chasse, have been a lawyer since March 25, 1966. This project to revise the 72.34 national standard 

involves the currently published versions of two national standards: (1) Electronic Records as Documentary 

Evidence  CAN/CGSB-72.34-2005 (“72.34”); and, (2) Microfilm an Electronic Images as Documentary Evidence 

CAN/CGSB-72.11-93 (updated to 2000). Beginning in 1978, I have acted as a legal advisor to the Committees 

that drafted and revised these standards. And beginning in 1989, I have worked with ERMS experts in the 

application of these standards for servicing institutional clients having large ERMSs. That is the purpose of the 

72.34 national standard—to be used by experts in records management, and by records managers, as a mandatory 

guide for servicing ERMSs. Therefore, 72.34 (2d) will be necessary for courts and administrative tribunals to 
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 See this article: Miha Sepec, “The Trojan Horse Defence-A Modern Problem of Digital Evidence” (2012), 9 Digital 

Evidence and Electronic Signature Law Review 58. A free download is available at: 

<http://journals.sas.ac.uk/deeslr/article/view/1990>. 

http://journals.sas.ac.uk/deeslr/article/view/1990
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determine whether electronic records should be accepted as evidence.
79

 My part is to write legal opinions 

concerning the ability of ERMSs to comply with the major legal requirements involved in the use of electronic 

records. Such opinions accompany the reports of ERMS experts for their clients. From that experience I know 

well the content and purpose of these national standards and how they are used by experts in ERMS technology, 

and by records managers, and in providing legal information and reports to their clients and employers. That 

experience has also given me an understanding as to how such national standards should be worded so as to serve 

these purposes. No one else on the Committee or its Working Group has had that “in the field” experience. 

Particularly important, the new Chair of the Committee, ET, has not had that experience.  

That is one of the reasons why I objected to the “editing of content” done or initiated by TG and ET. TG’s 

“CGSB’s right of last edit” has been particularly damaging to the section 5 legal section of the draft. Neither she, 

nor her CGSB colleagues have the necessary qualifications to do the editing that they did to that section. On this 

project, such “right of last edit” was used as a method of enforcing and demonstrating CGSB’s control and 

command of all details of procedure. 

A full outline of my qualifications, as used in my records management work constitutes Appendix D, at the 

end of this text (p. 155). And, as to my colleague Martin Felsky: 

Martin Felsky MF, PhD, JD, is National E-Discovery Counsel at Canada's largest law firm, Borden Ladner 

Gervais LLP. In addition to assisting lawyers and clients with document management in litigation, including large 

volumes of electronic documents, he advises clients on information governance, including electronic records 

management and security policies. He is the author of the Canadian Judicial Council's Blueprint for the Security 

of Judicial Information, and sits on the Sedona Canada Working Group and the E-Discovery Implementation 

Committee. He has advised many large public and private sector organizations throughout Canada on compliance 

with admissibility standards including the national standards of Canada CGSB 72.34 and 72.11,
80

 and is a pre-

qualified Auditor for the Government of Alberta imaging projects. He assisted Service Alberta with the revision 

of their imaging technical and process standards. He is in demand as a speaker on the subject of electronic 

evidence and electronic discovery. 
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 For example, the Canada Evidence Act s. 31.5 provides for the use of standards in determining the admissibility 

(acceptance) of electronic records as evidence. The Ontario Evidence Act contains the same provision in s. 34.1(8). See also 

Appendix A (pp. 89-90), the list of Evidence Act provisions for all of Canada’s 14 jurisdictions. 

80
 Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005 (“72.34”); and, Microfilm and Electronic Images 

as Documentary Evidence CAN/CGSB-72.11-93 (“72.11”). See also notes 44, 47, 71, supra, and 84, 85, 95, and 116 infra, 

and accompanying texts. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.techstreet.com/cgsb/searches/9731908
http://www.techstreet.com/cgsb/searches/9731981
http://www.techstreet.com/cgsb/searches/9731981
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9. In Comparison with my Experience as the Legal Advisor to the Committees that Drafted the National 

Standards, 72.34, and 72.11 

When I was the legal advisor to the Committee that drafted 72.11, which was proclaimed a national standard 

in 1979, and on the 72.34 Committee as legal advisor during the years before it was proclaimed a national 

standard in 2005, there was no imposing of procedures and timetables by CGSB upon those Committees. We 

were left to draft the standard by our own timetable and methods, and the administrative duties were performed by 

the Chairs of those Committees. Any representative of CGSB was as a “silent partner” and hesh (he or she) rarely 

attended our meetings.
81

 As a result, the published version of 72.34 is a good standard, presenting no concerns as 

to its quality. In sharp contrast, the procedures imposed by CGSB personnel, combined with the actions of TG, 

CGSB’s secretary to the 72.34 (2d) Committee, as described below, have damaged the quality of the draft 

standard.  

The experts on these Committees want the national standards that they are working on. That is why they give 

their time and advice freely. But they have to balance that desire against their duties to their clients and employers. 

Therefore they don’t waste time, nor delay progress. They have the expertise and experience that CGSB personnel 

do not have. In the current 72.34 (2d) project, CGSB’s “overly close command” of all steps, has interfered with 

obtaining the necessary consensus and a high quality draft standard that is free of errors and weaknesses. CGSB 

personnel appeared not to care that such behaviour would cause the resignations of key members of Working 

Group and the Committee, which it did. 

The Committee that created the present, published edition of 72.34 began in 1999. It was not ready for its 

public review stage until July, 2002. Then followed decisions as to whatever revisions were needed as a result of 

such consultations processes. The submission to the Council occurred in 2003. The Committee had 30 members, 

most being experts in electronic records management. We were left to decide all aspects of our progress and 

deliberations. CGSB acted as it should, as a judge watching the progress of the draft until the public review stage, 

but not intervening in how we developed the draft. Almost all of our meetings were held in Toronto because that 

is where most of the Committee members worked. I can't remember there being a representative of CGSB at any 

of those meetings. If there were, such representative was, in all ways, a very "silent partner" or judge. But CGSB 

was kept informed. The members of the Committee met personally together, rather than electronically, which 

wasn’t as well developed then. That ensured very good debate and a very good way of achieving the necessary 

consensus. 

The draft was developed by the Committee itself, therefore there was no need for a formal Working Group. 

Instead, by way of meetings, at which at least half of the Committee members had to be in attendance (our rule, 

not CGSB's), we developed the draft by our own means of debate, achieving consensus, and drafting. I and the 
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 Quite possibly attendance was rare because most of our meetings were held in Toronto, because that is where most of the 

members of the Committee resided, and communication electronically was not as available as it is now. There was no 

Internet until approximately the 1990’s, and therefore email had to have originated in its present form after that.  
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Chair composed minutes and the latest version of the draft, which were made available to all Committee members. 

This procedure maximizes the input of the experts on the Committee, and is therefore the way a draft standard 

should be developed—leave all decisions as to content and procedure to the Committee itself, because: (1) they 

have the necessary expertise; (2) can apply the necessary methods and principles required by their professions; (3) 

are in the best position for coping with the Committee members' limited availability, due to their obligations to 

clients and employers; and, (4) the necessity that such a Committee must be large, to ensure that all interested 

parties have representation. 

But for CGSB’s purposes in controlling the progress of this current project to revise 72.34 in its every 

procedural detail, controlling a Working Group is much easier and therefore a necessary, but very improper, if not 

illegal, procedure.  

But, because of that limited availability of unpaid Committee members, it has to take considerably longer to 

reach the public review stage than what CGSB has demanded of the current 72.34 (2d) project. However, to the 

contrary, the legal framework of standards development requires that CGSB act as an impartial judge of progress 

and a facilitator of achieving consensus by the Committee, instead of acting as it has, as a very self-interested, 

intolerant, and overbearing dictator of progress. 

It took the Committee that created 72.34, more than 2 1/2 years to reach the public review stage, whereas the 

present Working Group, which became operative at its inaugural meeting in Ottawa on May 16, 2014, has been 

forced to complete the same process in 13 months. But even that had put us behind schedule, according to an 

email message from Brian Thurgood, who initially was said to be an employee of Treasury Board—see section 13, 

(p. 104), concerning Brian Thurgood. That message was addressed to TG and to me, dated May 29, 2015, a year 

after the current 72.34 (2d) project began. It states, "We are now many months late due to various editorial 

issues." In fact, I have never seen the timetable or schedule that Thurgood referred to, nor do I know by what 

process it was created, nor by whom. Nor was I able to get Thurgood to reveal the source of his authority to be on 

the Committee, the Working Group, and be exercising such detailed control.  

Also, the present full Committee's participation has been reduced to being merely that of commenting—

commenting by way of the narrow columns of an online template, and by an after-the-fact review of each draft 

created by the Working Group, and without having been part of the discussions that created the successive drafts. 

The members of the project’s technical Committee, who are not members of its Working Group, are 

commentators and not drafters. 

The extent of the control imposed upon the creation of a second edition of 72.34 by CGSB is well evidenced 

by a message to me and Thurgood, from TG, earlier that same May 29
th
. It states [“WG” means “Working 

Group”]: 

The CGSB edit took longer than planned because lots of edit needed mainly because of 

redundancies in section 5. The Edited Draft is now with the WG Chair and editor for their 
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comments to CGSB edit. I’m copying the WG Chair Brian Thurgood that will tell you more 

about the draft. 

These procedures are very improper because: 

1. Section 5 is the “legal section” of the 72.34 (2d) draft. It contains legal material by which the thousands 

of users of the standard—the independent experts in records management who service clients, employee 

records managers, all persons having ERMSs, and lawyers—will find the necessary legal information 

with which to inform their clients, employers, employees, and colleagues. Only the lawyers of the 

Working Group, Martin Felsky and I, have the necessary expertise to draft that section 5. But nonetheless, 

CGSB freely allowed non-lawyers to edit section 5. They determined what was a “redundancy,” and what 

needed to be removed from section 5. And not only were such unqualified editors without the necessary 

legal training, but also, none of them has ever used the standard for the purposes for which it is intended: 

(1) to advise clients as to the state of their ERMSs, and bring those ERMSs into compliance with the 

standard; and, (2) by lawyers using electronic records in legal proceedings or in providing legal services. 

Such users would expect to find all necessary legal information within section 5, and not distributed 

elsewhere in the standard. But in spite of my many complaints that I must have an opportunity to review 

the results of such editing, TG repeatedly asserted “CGSB’s right of last edit” before the draft standard 

went off to the full Committee for review. As a result, at least twice (concerning the 5
th
 and 6

th
 drafts), 

drafts went to the full Committee containing several errors of law. As a result, the Standards Council is 

very much at risk of declaring a bad draft standard to be a National Standard of Canada. 

2. The time allowed for such editing, as implied by the words, “The CGSB edit took longer than planned,” 

was not a timetable I participated in creating, nor one that I was previously aware of. 

3. I was never part of any decision to make Thurgood the Chair of the Working Group without information 

as to his qualifications and experience. Thurgood’s relevant experience and qualifications have never 

been revealed. 

4. Nor was I part of any decision as to the appointment of an editor. Nor do I know how such appointment 

was made. Such editor is ET, who: (1) is not a lawyer; (2) lacks experience using the standard for its 

intended purposes, i.e., with ERMS experts in the field; and, (3). has not previously been involved with 

the drafting of 72.34 and 72.11. And, following upon my resignation, has been made the Chair of the 

Committee. 

5. TG determined that only the Working Group chair, Thurgood, and the editor, are to review the draft 

before it proceeds to its next stage. 

These are just some of the ways in which CGSB has obstructed the Committee's achieving a proper consensus and 

the highest quality draft, so as to fulfill the need for a national standard of the highest importance. Everything that 

CGSB personnel have done and allowed to be done by others in this project, has facilitated speed of completion, 
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but works against quality of content. The actions of CGSB personnel have been consistent with drafting a piece of 

federal government property, according to the government’s timetable, and not consistent with drafting a National 

Standard of Canada to serve the public interest. 

And as a result of discussions I had with a senior government lawyer, he became familiar with electronic 

records management technology. He was later on a Committee that drafted the present electronic records 

provisions that are now in 11 of the 14 Evidence Acts in Canada (10 provinces + 3 territories + the federal 

jurisdiction).
82

 And as result of our contact giving him an understanding of the great difference between pre-

electronic paper records technology, and the current electronic records technology, those Evidence Act provisions 

require the use of a standard such as 72.34. That is the way the use of ERMS standards such as 72.34 is to be 

promoted within the legal profession and the judiciary.
83

 The 72.34 standard is beginning to be cited in the 

judgements of the courts.
84

 

 

10. The Reasons for my Resignation from the 72.34 (2d) Committee 

I have resigned because in this project, CGSB’s excessive control of the progress of the Working Group of the 

72.34 (2d) Committee has been unprofessional, contrary to law,
85

 and obstructive of achieving that consensus of 

views and drafts that is essential to drafting a national standard having sufficient quality to serve its purposes, and 

achieve the status of a National Standard of Canada. The actions of CGSB personnel have been fixed upon 

rushing this project to a completion as soon as possible, and with a complete disregard for the conditions 

necessary for creating a draft standard of sufficient quality, as conditioned by the fact that such creation exists 

within a process of “voluntary standardization,” i.e., the creation of experts who volunteer their time and expertise 

without compensation. Several times the members of the Working Group have been told that certain federal 

government departments, as represented by Treasury Board, have a pressing and important records management 

problem for which an updated version of 72.34 is needed. We were also told several times that Treasury Board 

had contributed $50,000 for the completion of this project. CGSB personnel appear to be completely unconcerned 

that their actions have repeatedly violated the primary principles of the voluntary standardization process of: (1) 

independence from government; (2) serving the public interest; and, (3) the fundamentally important duty of 
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 Examples of those Evidence Act provisions are cited in notes 52 and 68 supra. The provisions in Book Seven of the Civil 

Code of Quebec are differently worded then those in the 10 Evidence Acts, but they are more than adequate to serve the same 

purpose; see in particular Articles 2837, and 2874. And serving a similar purpose is Québec’s, An Act to Establish a Legal 

Framework for Information Technology, see in particular, sections 2, 5, and 68. See also the list of Evidence Act sections in 

Appendix A below (pp. 89-90). 
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 When the 72.34 draft was made available for public review, I was going to ask specific lawyers to review it. 

84
 See: R. v. Oler 2014 ABPC 130, [2014] A.J. No. 669, a decision of the Alberta Provincial Court. 

85
 The law being the Standards Council of Canada Act, and the requirements of the Council’s CAN-P-1:2012 text, which in 

its operation is given the authority of a Regulation created under the authority of the Act. 

http://www.canlii.org/en/qc/laws/stat/lrq-c-c-1991/latest/lrq-c-c-1991.html
http://www.canlii.org/en/qc/laws/stat/lrq-c-c-1991/latest/lrq-c-c-1991.html
http://www.canlii.org/en/qc/laws/stat/rsq-c-c-1.1/latest/rsq-c-c-1.1.html
http://www.canlii.org/en/qc/laws/stat/rsq-c-c-1.1/latest/rsq-c-c-1.1.html
http://www.canlii.org/en/ab/abpc/doc/2014/2014abpc130/2014abpc130.html?resultIndex=1
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CGSB to facilitate the best conditions enabling a sufficiently representative and expert Committee to reach 

consensus. They have acted as though unconcerned about any process of investigation.  

The process of creating national standards leaves the Council completely dependent upon CGSB for the 

quality of the content of a draft standard submitted to the Council. That makes the Council very vulnerable to 

declaring a badly written draft to be a National Standard of Canada. Therefore it is necessary for me to provide 

some detailed examples from this 72.34 (2d) project as to how very vulnerable the Council will be. Particularly 

dangerous in that regard, as a result of procedures used in this 72.34 (2d) project have been the following: 

1. TG, CGSB’s secretary to the Committee, insisting that consensus on the section 5, legal section of the draft, 

be reached by using the narrow columns of an online template in spite of being told by me and Martin Felsky that 

competent legal work cannot be done by such means. Her answer was always a very inflexible, “use the template.” 

And later she similarly insisted on the use of track changes on drafts, otherwise changes might be lost. She was 

told that consensus as to legal issues cannot be achieved by such methods, and that they were an invitation to 

incompetent legal work. 

2. TG said (by email message on May 29, 2015) that,  

The CGSB edit took longer than planned because lots of edit needed mainly because of 

redundancies in section 5. The Edited Draft is now with the WG Chair and editor for their 

comments to CGSB edit.  

As a result: a legal section of a national standard is being edited and re-written by non-lawyers, who do not 

have the necessary specialized legal training and experience, and who have no experience as to how the standard 

and its legal section are used by ERMS experts serving clients and employers. Portions were removed, and 

paragraphs were moved in the legal section. ERMS experts using the standard expect to find all necessary legal 

information contained in the section 5 legal section of 72.34. They don’t check other parts of the standard for the 

legal information they need. Whatever so called “redundancies” were in section 5 were put there because I know 

that they are needed there. And that was how I learned that Brian Thurgood had become the Chair of the Working 

Group with such exceptional powers, in spite of his lack of qualifications. And in spite of my questioning the 

source of Thurgood’s authority to exercise the powers he was applying in determining the procedures used, I was 

never able to learn who he represented or worked for, or why he was given such authority.  

In response to the above message from TG, Brian Thurgood stated by email message later that same May 29
th
: 

I am expecting that [the editor, ET] will not have any major issues with the current draft 

standard and I am hoping we can move the standard in its current form to the general Committee 

and public review in June. We are now many months late due to various editorial issues.  

I was never given an opportunity to review the results of the editing referred to in both of the quoted  messages 

above, before the draft went to the full Committee for review. As a result, the 6
th
 draft went to the Committee 

containing errors of law. I learned that the draft had gone to the Committee by way of a notification I received at 8 

p.m., on June 9
th
, that the draft was available for download. TG’s response to my complaint the next day, as to this 
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being the second time that the draft had gone to the full Committee without my being given an opportunity to 

review the results of such “editing,” was the following message that same day, June 10
th
: 

As shown, in the comment resolution table, and in the Draft with track changes, the changes to 

the latest draft are editorial.   

CGSB is the authority on the editing of the draft. After a draft is agreed upon in the WG and 

provided to us, we edit and consult with the WG Chair and WG Editors (if needed).  

As per my communication from April 29, 2015 to the Committee, CGSB editing ensures the 

draft follows CGSB Standards Style Guide. Editing done in this draft included elimination of 

duplication, reorganization of text within sub-sections for clear flow, ensuring accuracy and 

consistency of terminology.  

The CGSB edit took longer than expected because of the duplication between the introduction 

and section 5 and misplacement of text in section 5.  

As a Committee member, you have until June 23, 2015 to provide your comments to the Draft. 

For your information, Brian Thurgood has been the WG Chair since elected by the WG in June 

4, 2014 (as per WG terms of Reference).  

The changes were in fact more than “editorial.” And this message shows that TG will determine what is to be the 

content of a “legal” section of a national standard that should be written by a lawyer specialized in the area of law 

involved, and preferably by a lawyer who has experience using the standard for its intended purpose, and has 

experience drafting such standards. I have those qualifications, and TG has none of them. And I never agreed that 

the draft, containing errors as it did, should go on to its next stage. Therefore I was vulnerable to having work that 

I was responsible for, being altered by very unqualified people. And June 23
rd

 was after the draft went to the full 

Committee, containing errors caused by my not being allowed to review it beforehand. I was at risk of this 

happening in preparation for the public review, and the submission of the draft to the Council. I could not allow 

my name, and the fact that I was a lawyer, to be publically associated with such a process, which would be 

represented as having been properly conducted.  

These are examples of the lack of transparency used to circumvent anything that might take up more time than 

TG and CGSB would allow—informing me and Martin Felsky of steps that had been taken only after they had 

been taken. Martin Felsky also cited this “lack of transparency” as one of the reasons for his resignation. 

As a result of TG’s message of June 10
th
, I replied to her as follows on June 12

th
: 

1. The section 5 legal section of the latest draft (72.34 WD-06, June 9/15) contains several 

errors of law, and, the rest of it has been severely weakened by the editing that you refer to in 

your message immediately below. [her message of June 10
th
] 

2. With your letter of June 9th, you distributed this latest draft to the full Committee. You did 

that before I had a chance to review the effect of that editing upon section 5. The draft was 

made available only on that very same day, June 9th, at 8 p.m., by way of an email message 

from, CGSB_Forum@forums.scc.ca. 

3. There are lawyers who are members of the full Committee. Martin Felsky and I are 

associated with this latest draft. Its incompetent contents will damage your reputation as well 

as ours.  

mailto:CGSB_Forum@forums.scc.ca
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4. Therefore, please inform the Committee that the draft contains several errors of law, and 

that section 5 was severely damaged because there was no opportunity provided to review the 

editing that was done by non-lawyers—people who lack the qualifications to be editing legal 

materials such as section 5.  

5. Before you send that notice, please allow me to review it before it is sent to the full 

Committee.  

6. If you don't send that notice to the full Committee, then I shall send my own notice to them. 

It is neither ethical nor competent to ask the Committee members to review a draft that we 

know contains such serious errors. We must act honestly and competently so as to retain the 

respect and co-operation of the Committee.  

7. Such notice can be accompanied by my corrected, redrafted version of section 5, but you 

must promise not to change it before it is sent to the Committee. 

In fact I couldn’t obtain the email addresses of the Committee members as I thought I could, therefore I 

couldn’t notify them of the errors in the section 5 legal section.  

TG replied on June 16
th
 as follows: 

Following your email from June-12-15 4:41 PM, I feel the need to explain one more time the 

importance of using the comment form  for members providing comments to drafts provided 

by the WGs.  [Working Groups] 

WG-s proceedings may allow for the use of comments in a track-change document with dated 

draft versions. However, when it comes to comments of technical nature requested from 

Committee members, without exception, they are required to be entered on the provided 

comment form.  By using the comment form, the member identifies the issue, proposes a 

solution as well as provides a rationale.  

A marked up draft simply does not capture these things and comments may get lost remaining 

without a reply. The Committee members with no exception need to be able understand the 

reasoning behind a proposed change resulting from a comment in order to make a decision 

moving forward. All previous comments from the Committee were collated and answered by 

the WG. The comment form containing the collated comments as well as the responses 

provided by the WG members were posted on Sitescape and are part of the documentation 

involved in the Standard development process.  

Since the comment form is part of the documentation, and the CGSB process, you shall use it 

to provide the last technical comments with rationale. 

As per my clarification from June 10, CGSB is and remains the authority for draft editing. 

After a draft is agreed upon in the WG and provided to CGSB, CGSB edits and consults with 

the WG Chair and WG Editor(s) if needed.  Member contributions to a draft that has achieved 

consensus at any stage of the process is edited by CGSB with no exceptions.  Following, the 

Committee agrees or comments to the editing. This draft is still to go through future revisions 

and edits in the standards development process. 

Please remember that, the users of the standard being developed also include the technical 

non-legal users of records management. Standard content will therefore need to be CLEAR 

and CONSISTENT for all users. 

Therefore, TG ignored my concern and demand that the Committee be informed that it had received a draft 

(the 6
th
 draft of the standard) with serious errors in it. Instead, she again lectured me on her required procedures. 
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Such procedures are incompatible with the way such a text should be developed. In particular, the narrow 

columns of the Template Comments Form are not capable of being used to: (1) identify issues; (2) propose 

solutions; and, (3) provide detailed explanations. Nor does legal work divide its comments and explanations 

between those that are of a “technical nature” and those that are not. Such procedures may be what CGSB feels it 

needs, but they are not what is needed by those who draft the standard and review its contents. Lawyers cannot 

work that way. This was the second time that this had happened. Therefore, I resigned the next day, June 17, 2015. 

Nor was I part of any decision by the Working Group that the draft should go on to the next stage. Nor would I 

agree that my work should be subject to the editing of non-lawyers whose work I would not have an opportunity 

to review, especially editing that was not restricted to formatting but in fact changed content. Such procedure 

destroyed competent legal work. 

As a result, the “public review” draft (being the 7
th
 draft) contains the same errors of law in its legal section as 

were in the 6th draft. And the full Committee was never informed of those errors as I requested. And the fact that 

those errors are in the “public review” draft shows that the Committee and CGSB no longer have the experts 

necessary to draft a competent legal section or any statement of the law in any other part of the draft standard. The 

uncorrected state of the public review draft is the result of my resignation and Martin Felsky’s resignation and the 

procedures imposed by TG. And therefore the Standards Council must expect that the same errors will be in the 

draft submitted to obtain the Council’s declaration of it as a National Standard of Canada.  

These are acts of gross negligence that CGSB has committed. The degree of Treasury Board’s complicity 

should be investigated—rigorously investigated because of the powers of direction that Brian Thurgood has 

exercised over the Working Group and his having been made its Chair. See section 13, (below, p. 104), “Brian 

Thurgood, Treasury Board’s Agent.” Every such recommendation that I make herein is a reflection of how very 

important the 72.34 national standard is. And there will be more such standards that will fall within CGSB’s 

jurisdiction to develop. 

 

3. On more than one occasion I was disciplined and scolded by TG by statements that, “Comments will be 

accepted for consideration if they are of [a] technical nature only and they have not been previously submitted 

and addressed. Please send your comments by USING TRACK CHANGES to the draft (attached for your 

convenience).” (The embolding and capitalizing being hers in this email message of April 2, 2015—see Appendix 

F below, p. 158.) Similar dictatorial and officious scolding was used in her email message of June 16
th
. TG 

imposed strict timelines as to when various things could be done, and if a time period for doing that particular 

type of work on the draft was missed, it could not be done at any other time. Such indiscrete and unprofessional 

taking of control disregards: (1) our limited time availability; (2) the particular methods of work that lawyers have 

to use; and, (3) disregards the need to put the quality of the draft at a higher priority than submitting to her powers 

of dictating procedure, and Treasury Board’s desire that she apply the fastest producing procedures. 
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4. TG could not be made to understand that the law must be stated using the exact phrases used in statutes and 

the decisions of judges, and should not be changed because an editor thinks better words can be used or a better 

writing style applied. For example, no lawyer would state what the law is, in a formal text, using the phrase, “the 

law prefers.” Use of such a phrase would cause lawyers to doubt that such material was written by a competent 

lawyer. As a result, twice TG refused to allow me to review the results of CGSB’s acts of “right of final edit,” and 

of editor’s “editing,” before the draft was sent on to the full Committee, with the result that it went to the 

Committee containing errors of law. Asserting her authority is much more important to her than the degree of 

accuracy obtained. 

 

5. Therefore I feared that the draft would suffer the same destructive “editing” process, and be put beyond my 

control, before it went on to public review, and later was submitted to the Council. I could not risk being used for 

a representation in the draft for its use for the public review, and the submission to the Council, that the draft was 

created with the participation of lawyers, but knowing that the draft may contain serious errors. To lend my name 

to such a process and misrepresentation, would be an act of serious professional misconduct for which I could be 

prosecuted by the law societies in Ontario and British Columbia, of which I am a member. Therefore I had to 

resign immediately. 

My notice of resignation was sent to TG on June 17, 2015, which she acknowledged and accepted that same 

day. This is it: 

Notice of Resignation by Ken Chasse from the Committee to Revise the National Standard of 

Canada, Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005 (“72.34”) 

[TG’s name was placed here, she being CGSB’s secretary to the 72.34 (2d) Committee]: 

I cannot accept the statement in your messages of June 10
th
, and your message below (June 16

th
) that 

you retain the right to edit my work immediately before the draft that contains it is made available to 

the full Committee. Twice such “editing” and distribution has occurred without giving me an 

opportunity to see the results of such editing upon the legal section of the draft standard, most 

recently by way of the distribution of the 6
th
 draft on June 9th. And both times the result has been the 

distribution to the Committee of a badly corrupted and inadequate version of the legal section. 

Because I am a lawyer, I cannot allow work that I am responsible for to be dealt with that way. The 

people who have done the editing lack the necessary qualifications and experience for editing such 

legal materials. Therefore, I cannot risk the same thing happening again. 

Also, the procedures used by CGSB have been inappropriate for obtaining the necessary and required 

“consensus.” 

As a result, I cannot remain associated with this project to revise the 72.34 national standard. This 

message is my notice of resignation from the Working Group, the Committee, and all connection 

with this project. And therefore, I do not want my name to appear anywhere on any 72.34 (2d) draft 

for the proposed revised national standard. 
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Also, because I have reason to believe that Martin Felsky will also be resigning, there should be no 

reference in the standard to “legal professional services,” or comparable references to lawyers, being 

part of the group of experts that contributed to the drafting of the standard. 

---- Ken Chasse, J.D., LL.M., member of the Law Society of Upper Canada, and of the Law Society 

of British Columbia. 

In fact, Martin Felsky resigned on June19, 2015, for similar reasons as to the limitations of the process 

imposed upon us, and the lack of transparency and collaboration, and the procedural irregularities, and unrealistic 

deadlines. His resignation was acknowledged and accepted by TG on June 22, 2015. 

As a result, the work, time, and expense that Martin Felsky and I provided have largely been wasted. And, 

given TG’s procedures, all of it is at risk of being entirely wiped out. There is no one to replace it or us. 

And, because of the many ways in which the Council’s CAN-P-1:2012 text has been violated, so has Treasury 

Board’s $50,000 been wasted because the procedures used have been illegal. Therefore they should not be 

allowed to produce a National Standard of Canada. Even if a standard or other authoritative text is perfect in 

content, it cannot be relied upon by a court or other official agency exercising powers given by law, if the method 

by which it has been created used illegal procedures.  

This 72.34 (2d) project has to be stopped, and begun again, and more closely monitored as to the procedures 

used. Otherwise, any national standard produced by the current 72.34 (2d) project will always be under threat of 

being declared inoperative because of the invalid method by which it was created. Such a declaration of invalidity 

would badly damage the reputation and credibility of the process of voluntary standardization and that of all 

agencies connected with it. 

 

11. CGSB’s Letter of Invitation to Experts to Join the Committee—the Beginning of CGSB’s Excessive Control 

CGSB’s letter of invitation states in part: 

Canadian General Standards Board 

Committee on Micrographics and Image Management
86

 

 

Dear Prospective Committee Member: 

The Canadian General Standards Board (CGSB) is establishing the above standards 

Committee to revise the Canadian standard CAN/CGSB-72.34-2005 Electronic Records as 

Documentary Evidence .   

 

                                                      
86

 When 72.11 was declared to be a national standard, its Committee’s name was, “Committee on Micrographics and Image 

Management.” That title was not changed until the beginning of this 72.34 revision Committee project to be the, “Committee 

on Electronic Records and Image Management.” 72.11’s original form was a national standard entitled, Microfilm as 

Documentary Evidence CAN2-72.11-79. It was declared to be a national standard in 1979. It was prepared by the Canadian 

Government Specifications Board and approved by the Standards Council of Canada. CGSB did not exist at that time. My 

involvement began in 1978. I was a member of the Working Group that prepared the original version of 72.11, and involved 

in all aspects of the drafting and revision of 72.34 and 72.11. See also notes 47, 71, 79, and 84 supra, and notes 95, and 116 

infra and accompanying texts. 
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Your organization is invited to become a Member and participate in the development of this 

standard. 

Description of the Standards Development Project 

 

This standard specifies the policies, procedures, practices and documentation that organizations 

need to establish the integrity and authenticity of recorded information as an electronic record in a 

records management system and to enhance the admissibility and the weight of electronic records 

as evidence actions.   

The standard is referenced in different Canadian regulations and therefore, widely used in the 

Canadian industry and the public sectors. Results of a Canadian wide survey made by CGSB in 

2010 confirmed the extensive use of the standard as well as the need to update it based on the new 

developments on the Records Information Management field.  

In law, for electronically-produced records, “records integrity” requires proof of “records system 

integrity.” This standard provides the most authoritative way of judging the integrity of electronic 

records management, which in turn, is the most authoritative way of proving the integrity of 

electronic records. Therefore this standard is of critical importance to all of electronic commerce 

and to every use of electronic records having legal consequences. 

Treasury Board of Canada Secretariat, the main Government authority for Records Management, 

has agreed to contribute funding for this project and we are currently seeking Subject Matter 

Experts (SME) for the Committee on Micrographics and Image Management.  

Scope of the standard/project 

CGSB will revise the Standard in accordance to the requirements of the Standards Council of 

Canada for National Standards of Canada. The revision of the standard is projected to take an 18-

month work period starting December 2013.
87

 

This letter is dated November 15, 2013. It is unreasonable because: (1) to expect that a large Committee of senior 

experts, can provide their time and expertise without being paid, and nevertheless be willing and able do so in 

such a short time as 18 months for the drafting of such a complex and important national standard; (2) the pre-

fixed CGSB projected 18-month period for completion would end in June, 2015, even though in fact, the work of 

the Committee did not begin until its first meeting in Ottawa, on May 16, 2014; and, (3) it is for the Committee to 

decide its timelines and deadlines, not CGSB. It has to be that way because the Committee itself is best able to 

deal with the limited availability of its members, and the time and methods needed to provide its expertise to the 

project. 

In a message from Thurgood dated May 29, 2015, he stated an intention to move the draft to the public review 

stage, which was only 13 months after the work began. In comparison, the Committee that created 72.34 took 

more than 2 ½ years to reach that stage. And a full 3 years before it could be sent on to the Council. 

To be noted is the sudden creation of a project to revise 72.34 and 72.11. From its very first meeting in Ottawa, 

on May 16, 2014, everything concerning the Committee was to be rushed. The standard is ten years old, and the 

                                                      
87

 Although this letter is dated November 15, 2013, the date of the Committee’s first meeting was May 16, 2014. Quite 

possibly the delay was caused by extra time needed to form the membership of the Committee. 
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material in it is 12 years old because two years following completion of the draft, was taken up with the 

consultation process and the Council’s review procedure leading to its declaration in December 2005, of 72.34 as 

a National Standard of Canada. And 72.11 had not been updated since 2000. But CGSB never convened a 

meeting to update 72.34 and 72.11 until that first meeting on May 16, 2014. 

Brian Thurgood was at that meeting, along with the CGSB secretary to the Committee TG, who conducted that 

first meeting. Thurgood explained that he was a Treasury Board employee, and that a number of federal 

government departments had a serious records management problem, and that they didn’t want to make any 

decisions until an up-to-date edition of 72.34 had been created. He also made known that Treasury Board had 

donated $50,000 to the project to pay for the time that CGSB employees would devote to the project. The fact of 

that $50,000 donation was mentioned many times thereafter, along with the need to produce a final draft as soon 

as possible. 

At that first meeting, because of my long association with ERMS experts and these standards, I was asked by 

them to be the Chair of the Committee. 

At that time I thought it a little strange that a federal government representative had such a close association 

with the Committee and that the procedures used by the Committee, including the creation of a Working Group, 

were being so closely controlled. However, one doesn’t enter such a project to be an opponent or an investigator 

of every detail and word uttered, but rather to cooperate and not take issue with every small or unexpected 

deviation from what one considers to be required. It was only months later, after suffering several irregularities, 

and the dictatorial nature of TG’s control of every step, and Thurgood’s constant presence and assertion of 

authority, that I began to research the legal infrastructure that controls the work of an SDO such as CGSB. 

I suspect that the urgency and pressure imposed upon CGSB by Treasury Board was due to the failure of those 

federal government departments involved to deal with their records management problems in an appropriate and 

timely manner. Perhaps, once the problem became urgent and they, desperate, the “easy way out” was to put 

improper pressure upon CGSB, who in turn imposed that pressure upon the 72.34 (2d) Committee in general and 

its Working Group in particular. As a result, a federal government department dictated the procedures used by a 

standards development Committee, in violation of the necessary procedure for a process of voluntary 

standardization, and the laws and authoritative regulations that are to control it, such as the Council’s CAN-P-

1:2012, and CAN-P-1020:2013, texts. However, CGSB personnel were being paid, but the Committee members 

were not. 

These actions by Brian Thurgood and CGSB staff members have set a dangerous precedent. If in the future the 

government again has a pressing and embarrassing records management problem, the easiest way to solve it being 

to change a requirement in a national standard such as 72.34, it will use the same solution, particularly so if the 

government’s records management officials would otherwise have to suffer the consequences of being blamed for 

the creation of the problem. This time, Treasury Board has had undue influence in the procedures used to create a 
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draft standard. As a result, CGSB’s improper procedures have directly degraded content, and Treasury Board’s 

undue influence has provided the motivation and purpose for doing so. The next time, Treasury Board, or some 

other government department, trading upon the precedent set by this project, may more directly intervene to have 

control of the content and development of a draft standard. In this project, control of procedure has degraded 

content. (See also section 26, (p. 133): “Protecting the Process of Voluntary Standardization from Corruption”.) 

 

12. The Conflict Created by CGSB’s Methods 

One of the members of the Working Group, ET, is a senior university faculty member and, I have been told, is 

very knowledgeable in her field as to the advance of electronic information technology into the field of electronic 

records and matters of communication leading to the creation of records. 

This conflict between what was needed and what CGSB wants, is aggravated by the fact that: (1) such work is 

very much in line with and complementary to ET’s and TG’s work so as to justify their giving as much time as 

they wish to this project and its drafting needs; and, (2) they are being paid for their time spent in drafting this 

standard. The drafting work done by ET can be used in her preparation of materials for her university students and 

colleagues. As a result TG and ET can satisfy each others’ desires in relation to the 72.34 (2d) project. TG 

wanting this project completed as soon as possible, ET is very conveniently available to her because she is able to 

spend more time than can the rest of us in the Working Group. Therefore TG made ET the editor, and ET 

assumed more control in the drafting of the standard. We were not consulted as to whether the Working Group of 

the Committee should have an editor. And, ET is not a lawyer and has never used the standard in servicing clients 

in the field and the purpose for which the standard was created. Therefore both TG and ET do not know how the 

standard should be written to best serve that purpose. Their work on the draft standard very strongly shows that 

lack of qualifications. Similarly and repeatedly TG made decisions as to procedures that should have been left to 

the Committee to make, and always very brusquely, officiously acted as though she had the unquestionable 

authority to make such decisions and do so without consulting anyone else.  

I learned that ET was the editor by an email from TG that says that the draft had gone to the Editor and then 

would go on to its next stage, and learned that I would not be given an opportunity before that, to review the work 

of such editor. Unfortunately, the Editor also trespassed into the section 5 legal section with “editing” that 

changed content. 

In contrast, the other members of the Working Group are not being paid for their time and work spent, and it is 

not directly in line with their work servicing clients and providing other types of advice services, or work for 

institutional employers. Therefore the inflexible deadlines imposed by TG and Brian Thurgood in the drafting of 

this standard when applied to the lawyers on the Committee’s Working Group, they being senior lawyers, are 

unprofessional and unrealistic. If CGSB wants the highest quality national standard to result, it must make 

allowances for these differences in the situations of the members of the Working Group. In fact, CGSB has 
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showed no regard for these differences. If CGSB wishes to apply strict enforcement of such deadlines, it should 

negotiate with the members of the Working Group the scheduling and procedures it wishes to be used, and 

arrange for the payment of the active members of the Working Group. The methods CGSB has used are 

incompatible with a process of voluntary standardization. In this project. 

To this 72.34 (2d) project, Martin Felsky and I have provided about $100,000 of free legal advice and drafting 

work and (not counting the time I have spent writing this complaint). Now it has largely been wasted by: (1) the 

improper procedures imposed by TG; (2) the improper editing of the section 5 legal section by unqualified people; 

and, (3) by our resignations before the consultation processes and the submission of the draft to the Council have 

been completed. 

The issue thereby created is: can a government department “buy” the creation of a national standard, at top 

speed, to solve its records management problems, regardless the consequences to the quality of its content, and to 

the use of, and reliance upon that standard by many thousands of people? Among those consequences could be the 

substantial financial legal liability that many people and institutions will bear if the newly created standard is held 

by a court, or similar authoritative agency, to have been created by an illegal or invalid process—see below: 

Section 23, “CGSB’s Liability for its Methods and Standards Development Practices,” (p. 126); and Section 25, 

“The Illegality, Invalidity, and Incompetence of the Procedures Used,” (p. 128). 

 

13 Brian Thurgood, Treasury Board’s Agent 

Throughout the time of the project until my resignation on June 17th, Brian Thurgood has exercised the 

authority of a CGSB employee in pressuring the Working Group to satisfy his deadline. But at the beginning of 

the project, we were told that he was an employee of Treasury Board, which violates the law that the Council and 

its accredited standards development organizations, must operate independently of, and at arm’s length from 

government. Later we were told that he had left Treasury Board but was staying on to help manage the project. 

The authority he has exercised is exemplified by his message to us in the Working Group, dated May 29, 2015: 

As a result of the common language review and general format edits by the CGSB editor we 

needed to have the primary WG [Working Group] editors review and comment back to CGSB. I 

have asked both [ET and her assistant] to review the comments from the CGSB editor and 

provide any comments by Monday. 

I am expecting that [ET] will not have any major issues with the current draft standard and I am 

hoping we can move the standard in its current form to the general Committee and public review 

in June. We are now many months late due to various editorial issues. I must admit though the 

delays have made the draft standard a little better each time. 

We still have to deal with issues stated below, but I am confident that this will be resolved in the 

next round of reviews. 

As indicated from the minutes from the past WG meeting, the membership in attendance agreed 

the standard was ready for general Committee review pending the legal review. 

Hopefully, June will be our month..... 
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In fact, I was never notified of such “WG meeting,” nor would I have agreed that the “standard was ready for 

general Committee review” without seeing the results of editing. And I was never given an opportunity for a 

“legal review” of the last two drafts (the 5
th
 and 6

th
 drafts), up to the date of my resignation, June 17

th
. And 

Thurgood does not have the qualifications for determining if the draft standard is getting, “a little better each 

time,”—neither the qualifications of an expert in ERMS technology, nor those of a lawyer. In fact, the draft was 

not getting better. Editing by unqualified people was taking its toll on quality, including adding misstatements of 

the law. And, the “rush to judgment” practice used meant that no matter how few members of the Working Group 

were available for a meeting, a decision as important as deciding that the standard was ready “for general 

Committee review” could be made. And so at least twice the draft standard went to Committee review containing 

errors of law, which had been added by the editing process. 

Because of the authority Brian Thurgood was wielding over the Working Group, (but he never revealed what 

his qualifications for the development of this standard were), by a message dated June 8, 2015, I asked him: 

At the beginning of this 72.34, 2nd edition project, you were a Treasury Board employee. 

Then we were told that you had left Treasury Board. Who do you work for now? Who do you 

represent? Who pays you? Will you go back to Treasury Board when this project is over? 

Later that same day he replied: 

As I have mentioned before, I have left the federal government as a retired public servant. I do 

not represent any particular group, but I do have strong support for Government and its 

agencies. 

This answer being less than vague, and implying that he was representing “government and its agencies,” by 

email message dated June 9, 2015, I asked him: 

Brian, I am not jealous of your authority, or the powers that you are exercising in this 72.34 

standards development project. Rather, I must ensure that any project that I am associated with 

be conducted within the law. So please explain the legal foundation (the law) upon which your 

authority, and the powers that you are exercising in relation to the Working Group and the 

Committee are based. I am a lawyer, therefore I have sworn to uphold the law and act in the 

public interest. 

That is why my questions to you are very necessary. Necessary questions such as:  

(1) by what authority do you exercise the power of a CGSB standards development officer, 

and in fact, even greater powers than they should be applying to the Working Group, as is 

shown by your message below? [i.e., his message of May 29, 2015] 

(2) by what authority have you been appointed the Chair of the Working Group?  

(3) have you severed all connection with Treasury Board and other federal government 

departments?  

(4) are you now employed by CGSB?  

(5) who pays you?  

(6) what are your qualifications for the authority that you are now exercising?  

(7) have you ever before acted as secretary to a standards development Committee?  
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(8) [TG] is acting as the secretary to the Committee, therefore why are you necessary?  

(9) have you ever used the 72.34 standard for the purpose for which it is intended?  

(10) upon what law is your authority in this project based? and,  

(11) will you have a similar position in other CGSB projects? 

Brian Thurgood has never answered this message or any of its questions. His statement that, “I do have strong 

support for Government and its agencies,” violates the requirement that standards development organizations 

(SDOs) and technical Committees work independently of government. 

Therefore, the evidence is strong that Thurgood has remained on as an agent of Treasury Board, as further help 

for speeding the project to a very quick finish, plus Treasury Board’s contribution of $50,000 for such purpose. 

This violates all three of the major principles established by the Standards Council of Canada Act, and by the 

Council’s CAN-P-1:2012 text:  

(1) CGSB has acted at the direction of the federal government, specifically its Treasury Board 

Secretariat; instead of operating independently from government, accepted the deadline that 

came with Treasury Board’s $50,000, which caused TG and Thurgood to use illegal and 

improper procedures to rush to a final draft;  

(2) CGSB has acted to serve government interest, and not the public interest, with the result that 

the ability of the resulting national standard to serve public need is merely an unrequired 

consequence and not one of prime importance; and,  

(3) CGSB has obstructed the ability of the Working Group to reach consensus, instead of 

creating the conditions for facilitating consensus by the Committee and its Working Group; 

the content has suffered substantially. 

The result is that Treasury Board has forced its interpretation of the law upon CGSB so as to have it perform as 

Treasury Board wishes it to act. Treasury Board is equally complicit in CGSB’s violations of the law upon which 

CGSB’s accreditation sits. Its pressure upon CGSB is what initiated and controlled this 72.34 (2d) project. 

This is rule by law, instead of rule of law. “Rule of law” requires that the government that makes the law (such 

as the Standards Council of Canada Act) be itself subject to the law, rather than hold itself above and not subject 

to the law. “Rule of law” is guaranteed by the opening line of the Canadian Charter of Rights and Freedoms: 

“Whereas Canada is founded upon principles that recognize the supremacy of God and the Rule of Law.” 

Therefore, Treasury Board and CGSB should be investigated as to whether the use of Brian Thurgood, with 

the power and authority he has been allowed to exercise, merely because he has, “strong support for Government 

and its agencies,” is but a sham to cover up his continuing to act as Treasury Board’s agent, so that its deadline be 

achieved at all costs, thus disregarding the requirements of: (1) the Standards Council of Canada Act; and, (2) the 

Council’s CAN-P-1:2012 text. And one of those costs is the resulting damage done to the draft standard. The 

authority of the Council and of the Act are being trivialized.  

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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Such corrupted procedures make very easy Treasury Board’s ability not only to impose upon a drafting 

Committee the date of completion and procedure by which completion is to be achieved that Treasury Board 

wants, but also the particular content of the draft that it wishes. The corrupted procedure for appointing an editor 

and Chair of the Working Group enables such people to “edit” as they see fit, and then rush the draft to full 

Committee review, and then on to public review. And so the draft is now in its public review stage, containing 

errors of law. It cannot support any legislation with the necessary “integrity.” 

The following facts should raise a strong suspicion that Treasury Board officials were well aware of such 

violations: (1) Thurgood’s “in and out of Treasury Board’s employ” coincidentally with membership on the 

Working Group; (2) Thurgood being allowed such commanding authority in this 72.34 (2d) project; (3) his refusal 

to reveal the source of that authority; and, (4) his failure to reveal what qualifications and expertise justify his 

having any part in this 72.34 (2d) project. The damaged content of the 72.34 (2d) draft and the procedures used to 

create it are endangering the reputations of all agencies concerned, as well as that of Canada’s national standards. 

And our freely given professional time and experience have been wasted.  

An example of the authority that Thurgood has been wielding over the actions of the Working Group is 

provided by examining again his email message of May 29, 2015: 

As a result of the common language review and general format edits by the CGSB editor we 

needed to have the primary WG editors review and comment back to CGSB. I have asked [ET] 

to review the comments from the CGSB editor and provide any comments by Monday. 

I am expecting that [ET] will not have any major issues with the current draft standard and I 

am hoping we can move the standard in its current form to the general Committee and public 

review in June. We are now many months late due to various editorial issues. I must admit 

though the delays have made the draft standard a little better each time. 

We still have to deal with issues stated below, but I am confident that this will be resolved in 

the next round of reviews. 

As indicated from the minutes from the past WG meeting, the membership in attendance 

agreed the standard was ready for general Committee review pending the legal review. 

Hopefully, June will be our month..... 

I was not allowed to review the results of such “editing,” by unqualified people, before it went to full 

Committee. Nor was I given an opportunity for the alleged “legal review.” Nevertheless, Thurgood’s intention 

was to move the draft to its public review stage without such review. I complained that the draft contained errors 

of law, but that had no effect. I don’t know what the “various editorial issues” were. Nor do I know what meeting 

is referred to by Thurgood’s words, “the membership in attendance agreed the standard was ready for general 

Committee review.” 

In regard to “conflicts of interest,” the CGSB Policy and Procedures Manual for the Development and 

Maintenance of Standards (May, 2013), clause 5.1.1 (p. 15), states under the heading: “Ethics and conflict 

interest”: 
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TC members [technical Committee members] and CGSB staff shall conduct themselves in an 

ethical manner. In addition, they shall disclose to CGSB management any actual or potential 

conflicts of interest in the carrying out of their roles and activities on TCs. 

At the beginning of the 72.34 (2d) project, Thurgood was a Treasury Board employee. Then, he remained on, 

while exercising the powers described above, but unwilling to declare the source of his authority to do so. CGSB 

should be required to produce the document in which Thurgood declared his conflict of interest. Thurgood’s 

participation was improper and illegal, and interfered with obtaining “consensus.” 

 

14. CGSB Lacks the Necessary Experience—the Only Category for 72.34 is “Miscellaneous” 

Can governments adequately defend legislation that is dependent upon a national standard of dubious 

quality?
88

 This project is a very different type of standards-writing exercise than CGSB is used to sponsoring. It is 

not a standard for the production of a particular product, which is the purpose of almost all of CGSB’s standards. 

CGSB’s website for purchasing standards reads like a products catalogue. Listed under the heading, “All CGSB 

Classifications,” are these divisions of its catalogue of standards for sale: 

adhesives, caulking and sealing compounds, cutting tool, doors, fencing products, flooring, glass and 

related products, hand tools, metal sheet and siding for building construction, miscellaneous, paints, 

pigments and related products, plastics, refractories, roofing and waterproofing materials, rubber 

products and carpet undercushion, textiles, thin film, weather stripping and related building construction 

products. 

The only category for 72.34 is “miscellaneous”?  

The 72.34 (2d) project is a very different situation, for which, it would appear, CGSB lacks the necessary 

experience. Because people’s lives are increasingly becoming dependent upon sophisticated electronic records 

management technology (ERMS technology), 72.34 (2d) is a standard that will be the basis of many important 

pieces of legislation—federal, provincial, and territorial legislation concerning the use of electronic records; e.g., 

for evidence in legal proceedings and electronic commerce legislation in all commercial transactions. ERMS 

technology will become as important to our lives as is motor vehicle technology, and eventually more so. Because 

of the automating power of electronic records technology, everything that we do now automatically produces an 

electronic record.  

But because there is no legislation requiring ERMSs to be maintained compliant with any authoritative 

standard such as 72.34, ERMSs have many serious defects very frequently found by the ERMS experts that I have 

                                                      
88

 All legislation that deals with or depends upon electronic records is dependent upon a national standard such as 72.34. That 

is because an electronic record depends upon its records system for its continued existence, accessibility, and integrity 

(trustworthiness). If the record system is not kept in compliance with the national standard, any one or more of those three 

may fail. Legislation such as Evidence Acts and Electronic Commerce Acts dealing with electronic records are dependent 

upon compliance with 72.34 for their effectiveness. See the legislative provisions listed in Appendix A below (pp. 89-90), 

and the text accompanying notes 44, 52, and 68 supra, and note 115 infra. 

http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/catalogue/index-eng.html
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worked with.
89

 And their operating systems depend upon millions of lines of software code that has a high error 

rate.
90

 So, there will have to be many new national standards to provide the necessary combination of legislation 

that needs to incorporate standards such as 72.34 in order to be effective in regulating the use of ERMS 

technology. It is a technology the use of which will become more complex as it is developed to do more for us. 

The legislation that regulates its use has to become equally complex if it is to be effective, and therefore more 

dependent upon national standards such as 72.34.
91

  

But as judged by its performance in this 72.34 (2d) project, and its apparent previous work, CGSB does not 

have the necessary experience, expertise, or professionalism, with which to act as an SDO in the development of 

such national standards.  

And more threatening, given the divisions of standards-development authority, it will be CGSB who will have 

jurisdiction over the development of such national standards.
92

 And given the dictatorial, inflexible, and 

disproportionate powers of command that I endured during this 72.34 (2d) project, the Standards Council will 

most likely be repeatedly vulnerable to declaring a bad draft to be a National Standard of Canada. For example, 
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 For a list of such defects, see: Ken Chasse, (1) “‘Records Management Law’—A Necessary Major Field of the Practice of 

Law—A Summary (pdf download). The full article is now published at, (2015), 13 Canadian Journal of Law and Technology 

57. And: (2) “Admissibility of Electronic Records Requires Proof of Records Management System Integrity” (pdf). See also 

the other records and information management articles listed on my SSRN author’s page (of the Social Science Research 

Network). See also the articles cited in note 97 infra. 

90
 See the articles cited in note 88 supra, and note 97 infra. A 2002 study commissioned by the U.S. Department of 

Commerce’s National Institute of Standards and Technology (NIST) concluded that, “software errors cost the U.S. economy 

$59.5 billion annually.” Consider these volumes. Windows 3.1 has close to 3 million lines of software code. Google Chrome 

has approximately 5 million lines. Firefox is near 10 million, and Windows 7 has just under 40 million lines of code, which is 

a little less than Windows XP, and more than 10 million less than Windows Vista. And an Android phone has more than 12 

million lines of code. In regard to breathalyzer machines (used as the basis for impaired driving prosecutions), the Draeger 

7110 device has 53,774 lines of code that print out on 896 pages. Applying the industry average of 25 errors per 1,000 lines 

of software code, there are potentially 1,344 defects in that code. Many of “updates” that we receive are corrections to 

software code. Each line of code is individually written. But there are “libraries” of blocks of software code for performing 

various functions that can be downloaded. And the biggest producers of electronic devices have small armies of people 

writing software code. But because there are always new editions of everything frequently produced, the manufacturers limit 

the resources they devote to correcting software errors. 

91
 An example of that growing complexity in the use of ERMS technology is caused by organizations moving 

away from centralized ERMSs. Records systems are becoming a network of applications existing in-house, in 

mobile devices, and in centralized, shared utility services such as “the cloud.” Electronic records no longer sit in a 

single ERMS. They constantly move among systems; transmission creating a “weak link” as to proving their 

“integrity,” as the Evidence Act require. Therefore, instead of focusing on in-house ERMSs, laws and ERMS 

standards will have to focus on records management, and on the amount of control embedded in records 

management policies and procedures. As a result, going from paper to electronic records will require as much 

change in our legal infrastructure of laws based upon technical standards, as going from horses to motor vehicles. 

92
 There are 8 SDOs. See the list of SDOs in Appendix C (pp. 94-97). 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2656464
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.ssrn.com/en/
http://www.ssrn.com/en/
http://web.archive.org/web/20090610052743/http:/www.nist.gov/public_affairs/releases/n02-10.htm
http://web.archive.org/web/20090610052743/http:/www.nist.gov/public_affairs/releases/n02-10.htm
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the use of online comment template forms and track changes for texts may be appropriate for developing national 

standards for CGSB’s products catalogue of standards, but they are very inappropriate for developing a national 

standard such as 72.34. TG refused to accept this, repeatedly answering complaints with, “use the template.” 

Should we records management experts and lawyers futilely “looking from the outside in” to a standards 

development process lacking experience and transparency as to its methods, have to prepare ourselves for that? 

We can’t. So, as a matter of abundant caution for the protection of our clients and employers, we must ignore 

72.34 (2d), when it becomes a National Standards of Canada. 

CGSB’s Policy and Procedures Manual for the Development and Maintenance of Standards also reads much 

more like a “products manual” than one appropriate for the subject matter, scope, and sphere and diversity of 

application of 72.34. For example Clause 4.12 (p. 13), under the heading, “Marketplace and trade,” states 

CGSB shall prepare standards that meet the needs of the marketplace and contribute to the 

advancement of free trade in the broadest possible geographic and economic contexts. 

Standards shall be developed so as to create unnecessary obstacles to international and/or 

inter-provincial trade. CGSB shall take action to resolve identified, inadvertent impediments or 

inhibitions to trade. 

In comparison, 72.34’s purpose and intended sphere of application concerning all aspects of the creation and 

maintenance of all of electronic records management, and all uses of electronic records and information, is far 

broader and diverse than CGSB’s “marketplace and trade” concerns. And, Clause 6.1.7 (p. 29), under the heading, 

“Canadian regulations,” states: 

All Standards shall comply with existing federal statutes and regulations. Consideration should 

be given to ensuring standards comply with relevant provincial regulations if there are no 

applicable federal statutes and regulations (see SCC publication Key Considerations in the 

Development and Use of Standards in Legislative Instruments). 

72.34 applies not only to federal statutes, but also to provincial statutes, and territorial statutes (as enabled by 

federal legislation). And such laws are dependent upon the case law (the decisions of the courts that provide 

interpretations of laws and needed laws where there are no statutory laws). Where there are no statutes, case law 

applies. And, such sources of the law are not “legislative instruments.” 

An SDO with a much greater knowledge of ERMS fields needs to be created. CGSB doesn’t have it. Its 

procedures resulted in misstatements of the law being put into the legal sections of the fifth and sixth drafts of 

72.34 (2d). Because of the increase of statutes and case law concerning electronic records and other such uses of 

electronic technology, there is going to be a need for other national standards in this field, the development of 

which will be within CGSB’s jurisdiction. Therefore, if a competent SDO is not created to replace CGSB, the 

federal and provincial governments should be alerted as to the destructive weakness of standards development in 

this area. 

 

  

http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/politiques-policy-proc-eng.html
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15. The Appropriate Response by CGSB to that Government Pressure—Cite the Law 

The appropriate response would have been for CGSB to tell Treasury Board:  

(1) That the purpose of the standards-development process is to satisfy public needs, and not 

exclusively federal government needs—see the Standards Council of Canada Act.
93

; 

(2) That the development of national standards must be carried out in accordance with the 

Standards Council’s CAN-P-1:2012 text; and, 

(3) That the “Mission” statement on CGSB’s “About” webpage states: “The Canadian General 

Standards Board provides standards development and conformity assessment services, 

including programs for certification of products and services, registration of quality and 

environmental management systems, and related services. These services are provided in 

support of economic, regulatory, procurement, health, safety and environmental interests.” 

Therefore, the “rush job” that Treasury Board’s contract with CGSB required was contrary to law. (See the email 

message of March 3, 2015, from TG, quoted in the Introduction at page 6 above.) 

However, regardless of what the law requires, obviously CGSB doesn’t believe it should exercise such 

authority in fact, nor have the courage in practice, to “lay down the law” to Treasury Board and the other 

government departments that are pressuring it. Instead, it applies the pressure to the members of the Working 

Group, being experts who are providing their expertise without payment, including the expense of travelling to 

Ottawa. The result has been that CGSB has imposed short-cut, incompetent methods upon those experts that risk 

producing professionally incompetent work, and violate the law that provides CGSB with its purpose and the 

legal foundation for its existence.  

The source of CGSB’s poor performance in this 72.34 (2d) project is: CGSB gives predominant importance to 

the terms upon which it obtains funding, which completely overrides any concerns as to the quality of the draft 

standards it produces, and as to the needs of the experts on the technical Committees and Working Groups that it 

forms. If CGSB is correct in doing that, then the laws of Canada should never be written so as to be dependent 

upon national standards. And in this case, nor should the work of those employed in the field of records 

management be so dependent. And if that is so, what purpose does CGSB and the Standards Council of Canada 

have? 

 

16. CGSB’s Questionable Methods Instead of that Appropriate Response 

For example, using TG as its agent, CGSB has used the following methods:  

(1) instead of discussing with the Committee and the members of the Working Group, the 

necessary strategy, and stages of development to complete the work, CGSB has imposed both 

of them;  

                                                      
93

 The purposes of the Council are stated on the reverse side of the front cover of 72.34 as published. It also states (2
nd

 

paragraph) that, “CGSB has been accredited by the Standards Council of Canada as a national standards-development 

organization.” 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/index-eng.html
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(2) instead of discussing a timetable in accordance with the availability of those members, CGSB 

has imposed one;  

(3) instead of discussing the methods by which the members of the Working Group will debate 

and resolve differences of opinion, CGSB has imposed one—among others, the narrow 

columns of an online template is the method of “quick-fix” progress to hobble and get beyond 

debate as soon as possible; 

(4) instead of discussing how the editing process would be carried out, TG imposed one; and, 

(5) instead of sponsoring and maintaining standards in a manner consistent with CGSB’s purpose 

and mandate, TG has acted like a strict, officious, and abrupt manager, directing who will do 

what, and when, and how. 

No lawyer or other professional expert need tolerate such a performance, nor risk the dangers of such an 

inadequate method creating poor quality work. Our responsibilities interfered with and unfulfilled, and our 

reputations could be damaged. And therefore, no lawyer should work with CGSB. The reverse side of the front 

cover of 72.34 states that, “CGSB standards are subject to review and revision to ensure that they keep abreast of 

technological progress.” CGSB cannot do that if no lawyer should work with CGSB.  

Imagine going to a doctor or lawyer with a very serious and complex problem, and they told you to put your 

descriptions and comments in the columns of a template. You would think the doctor or lawyer incompetent. Or if 

you saw your lawyer using a law book that had a title page that said, “this law book has been extensively edited 

by non-lawyers.” Unfortunately, the 72.34 (2d) draft won’t have that warning. 

The complexities of law involved are made no less simple by having a draft standard to comment upon. When 

Martin Felsky and I provided such complaints, TG would answer, “Use the template.”  

 

17. CGSB’s Methods are Inappropriate for Future Legislation 

Because of its power of automation, electronic records technology has enabled everything that we do now to 

automatically produce a record. Therefore many more of our laws will be based upon electronic records 

technology. And the present situation of composing draft standards will happen many more times. 

Therefore the federal Department of Justice has to be told to form a very different national standards-

development and maintaining organization—one that is more respected by government itself. On this project, 

CGSB has lost sight of its purpose and mandate, and how best to serve the process of voluntary standards 

development. To establish the authority of SDO’s, the Standards Council should inform federal government 

departments as to, “What a Standards Development Organization Should Not Be and Not Do”? 

 

18. The Expertise of the New Chair of the Committee, and Editor 

ET’s work on the standard has been compatible with her work and the type of writing she does for her students 

and colleagues in her field. Therefore she is justified in being paid for her work on the standard by her university 

employer. Therefore she can spend more time working on 72.34 (2d). But that is not true of my work and that of 
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Martin Felsky. Our advice and writings for our clients and colleagues cannot be transferred to the standard. And, 

we are not being paid for the time, advice, and drafting we give to the standard. 

As a result of my resignation, ET has been made the new Chair of the 72.34 (2d) project’s technical 

Committee. In the present situation of excessive speed and efficiency being the goal imposed, ET is very useful to 

solving CGSB’s need to respond to the pressures arising from the agreement with Treasury Board. ET, I have 

been told, is very knowledgeable in her field as to the progress of electronic technology in relation to electronic 

records technology. She added a lot of very useful information that was best put into the Annexes (appendices), 

but not in the body of the standard where at first she wanted it to be.
94

  

But ET would not stay within her field in the writing of this standard. She is not a lawyer, and has not had the 

necessary experience using the standard to service clients—her drafting work shows that. ET and TG are being 

paid for their time; the rest of us were not. As a result, ET can satisfy TG’s need for speed; and TG can satisfy 

ET’s desire to have more authority in the writing of the standard.  

ET had previously been made the Editor, with no consultation by TG with anyone else, and now, the Chair. 

She has gone beyond editing to changing content, including the legal section of the draft standard. The title and 

purpose of 72.34 is: Electronic Records as Documentary Evidence. Not only is ET not a lawyer, she has never 

gained these necessary types of experience:  

(1) worked with ERMS experts and lawyers, servicing large institutional electronic records 

management systems (ERMSs);  

(2) presented records as evidence in legal proceedings such as trials, and argued issues as to their 

“admissibility” as evidence;  

(3) does not have access to the legal profession that a lawyer with experience in the field has, for 

promoting the use of the standard by lawyers and judges, which the standard needs; 

(4) has never been on a Committee sponsored by CGSB to draft a national standard concerning 

the use of electronic records; and, 

(5) does not know how the standard must be written to facilitate the work of experts in electronic 

records management. 

Although I assume that ET is very knowledgeable in her area of expertise,
95

 which is why she is a member of 

the Working Group, she wrote the following into the draft standard, which make very evident that she is not a 

lawyer: 

(1) her writing contained considerable detail that may be appropriate for writing a textbook for 

university students, which is her background, it is not the way to present the rules and 
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 The Annexes, as they appear in the 7
th

 draft, dated September 14, 2015, being the “public review” draft, are: Annex A, 

“Sources for this Standard”; Annex B, “Metadata”; Annex C, “Preservation formats”; Annex D, “Cloud computing”; Annex 

E, “Social Media”; and Annex F, “Bring your own device (BYOD) and bring your own cloud (BYOC)”; (the Annexes are at 

pages 30-40 of the 7th draft, being the “public review” draft). 

95
 ET was highly recommended to me by a law professor, whom I have known from the late 1970’s because of our work 

together on a multi-year project concerning the law of evidence. But I have never worked with her before. 
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principles of records management to electronic records management experts who service large 

institutional records systems, or to records managers of such systems; however, that detail, 

being relevant to the subject, but not appropriate to the body of the standard, was moved to the 

Annexes of the standard; 

(2) she had placed several parts of what should have been in the legal section in various other 

parts of the standard; they had to be consolidated into the section 5 legal section—again, 

writing as is appropriate to her work, not in accordance with the way the standard has to be 

written for what is by far its main purpose, which is for experts in ERMS technology to service 

the ERMSs of all varieties of organizations, and for the records managers of all varieties of 

ERMSs.  

(3) there were statements in the legal section that are not supported by the law; and, 

(4) the key term and principle of the standard, entitled the “Prime Directive,” has been changed 

because ET didn’t like it because it reminded her of “Star Trek’s” “Prime Directive,” (the 

popular TV series--see).  

“Prime Directive” is a term that has been an established principle in the legal section of the existing published 

standard since 2005, when it was proclaimed a National Standard of Canada by the Standards Council (see page 

17, clause 5.4.3(c)). The Prime Directive states that for all records management system purposes, “an organization 

shall always be prepared to produce its records as evidence.” The standard deals with established principles and 

practices of ERMS technology. Therefore it is a well entrenched term in the work of ERMS experts. It is the most 

important principle in 72.34—the foundation for all of its other principles and practices. And it was a concept 

used in the other major ERMS national standard, Microfilm and Electronic Images as Documentary Evidence 

CAN/CGSB-72.11-93 (“72.11”).
96

 “Prime Directive” has been a concept and term used by experts in records 

management for more than 20 years. For these reasons it is the very first statement in the Introduction of the 

published version of 72.34, as well as being stated and emphasized in its legal section. But it doesn’t appear in the 

Introduction of the “public review” draft.
97

 

ET has no experience using these standards in the field, servicing clients’ ERMSs. But that is what 72.34 is for. 

ET changed the term “Prime directive” to “Primary principle” (line 397, p. 9 of the “public review” 7
th
 draft) An 

equivalent mistake would be changing the term “metadata” to, “attached-data,” or, “among-data,” or, “along-with-

data,” even though “metadata” is a well established term with a well established definition and usage. An 

equivalent example would be changing “STOP” signs to be, “HALT” signs. [See ET’s email message of February 

22, 2015, in Appendix F below, p. 158.] 

By appointing someone as Chair of the Committee who lacks this most important type of work experience for 

which 72.34 is intended, CGSB gives insufficient importance to qualifications. The term “Prime Directive” would 
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 In 72.11 see the use of this principle in Part II, p. 13, Section 4. “Evidentiary Requirements (Microfilm)”; and in Part III, p. 

21, Section 4. “Evidentiary Requirements (Electronic Images),” clause 4.1.3. See also notes 47, 71, 79, 84, and, 85 supra, and 

note 116 infra, and accompanying texts. 

97
 I have published several articles in law journals that use the term “prime directive” to identify the most important concept 

of ERMS technology. See the articles cited in note 88 supra, and note 97 infra. 
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not have the same history in ET’s academic field and in the type of writing she is used to. ET thus shows her lack 

of experience in the field for which 72.34 is intended—a field that has existed for many decades in the service of 

thousands of organizations and businesses in Canada for the maintenance of their records systems. 

One has to work in the field with experts in records management to know what the consequences of the Prime 

Directive are to their work for large institutional clients. Many times have I written legal opinions based upon the 

work and written reports of such experts for clients. There are 208 tests that experts in records management apply 

to ERMSs to determine whether they comply with 72.34.
98

 ET would not know of the details of these tests, or 

how 72.34 should be written to facilitate the writing of reports for clients that contain the results of those tests. 

(And there were 57 tests arising from the imaging standard 72.11, before it was withdrawn shortly after 72.34-

2017 was declared to be a National Standard of Canada.) 

TG treated ET’s editing of the draft as being the last stage before the draft went on to the next stage of CGSB’s 

“right of last edit.” I was not given an opportunity to see the results of such “editing.” In fact it went beyond 

editing to changing content. In April 2015 I had to threaten to resign to be given an opportunity to correct the 

errors that had been written into the legal section of the draft.  

Clearly, ET has been rewarded the positions of Editor and Chair because she can facilitate TG’s predominant 

goal, speed of completion. As a result, the draft being used for the public review contains several errors of law. In 

addition to the misstatements of the law in the section 5 legal section, Annex A, written by ET, also contains 

errors of law. The editing of errors into the draft standard by non-qualified people and speed of completion 

preventing qualified people from correcting their errors, has made the draft what it is, a text of insufficient quality 

to become a National Standard of Canada. 

The section 5 legal section of the draft has to be written so as to: (1) state the law correctly; (2) state it in 

language that non-lawyers can understand and use when providing legal information for clients, employers, and 

colleagues; and, (3) be written so as to be compatible with the way the standard is used in the field serving clients 

and for records managers. And because the resulting reports may be passed on to clients’ legal departments, I put 

the supporting legal authorities and references in the footnotes of my legal opinions—the body of the text is 

written so that all concerned can understand it; the footnotes are written to assure their lawyers that the legal 

opinion was written by a lawyer who is expert in that area of the law. 

Neither ET nor TG has the necessary qualifications to do such writing. Nonetheless both have changed, or 

initiated changes to the content of section 5. For example, TG said that such changes were made to the legal 

section because, “CGSB has the right of last edit,” and because of redundancies found with the Introduction of the 

draft. So deletions were made and paragraphs were rearranged in the legal section. And either TG or ET added the 
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 See these articles written by me, Ken Chasse, (1) “Electronic Records as Evidence,” (2) “Admissibility of Electronic 

Records Requires Proof of Records Management System Integrity”; and, (3) “A Legal Opinion is Necessary for Electronic 

Records Management Systems.” They can be downloaded (pdf) from my SSRN author’s page at:  

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484#hide2533233. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2438350
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2655572
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2655572
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2475460
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2475460
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484#hide2533233
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484#hide2533233
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phase, “The law prefers” preceding a statement as to what the law is. The law doesn’t “prefer.” It states what is or 

isn’t to be the law. And from experience, I know that those using the standard expect to find all statements as to 

the law collected in one section, and not spread throughout the standard. They go to the legal section as their 

source of the “legal information” they provide clients. 

In contrast, ET’s references to the law reflect her background, which is not that of experts in records 

management using the 72.34 standard to service ERMSs. Nor is it that of lawyers using the standard in reference 

to the use of electronic records as evidence. There is a very big difference in the writing styles and conventions 

required for ET’s field of professional and academic writing. And now that I and Martin Felsky have resigned, 

there is no one in the Working Group or the Committee who has the necessary qualifications to draft the legal 

section of the 72.34 (2d) draft as it should be, nor to answer related questions arising from the consultation 

processes. 

ET is now the Chair of the Committee, but lacks the necessary qualifications and experience working with 

ERMS experts. 

Of equal concern is, ET’s and TG’s working together on future national standards. The inevitable expanded 

use of ERMS technology to many new areas of activity will generate much new legislation and other aspects of 

legal infrastructure. That will require additional national standards to be created, all of which will fall within 

CGSB’s standards development jurisdiction. But as shown in this 72.34 (2d) project, CGSB does not have the 

competence or the experience for such work and responsibility—responsibility for providing National Standards 

of Canada for the most widely used technology of records, information, and communications management, which 

technology will be the basis of the most widely used and important legislation for those purposes. 

 

19. Lawyers are Essential to any Standard Concerning Electronic Records Management 

The laws that control the use of records in legal proceedings make necessary the use of a standard such as 

72.34, e.g., s. 31.2(1)(a) of the Canada Evidence Act (CEA); s. 34.1(5),(5.1) of the Ontario Evidence Act (OEA); 

and, s. 41.4(1),(2) of the Alberta Evidence Act (AEA). They require proof of the “integrity” of the record system 

in which the record to be used as evidence is recorded or stored. 72.34 establishes the records management 

principles and practices required to be proved, in particular, “the system integrity principle,” i.e., “records 

integrity requires proof of records system integrity,” which includes the quality of the software as well as the 

quality of the records management of the ERMS.  

Similarly, electronic commerce legislation uses that same “integrity of the electronic record” concept, e.g., 

Ontario’s Electronic Commerce Act, s. 8. The standard is necessary for determining whether such “integrity” 

exists within an ERMS due to the quality of its management and software. All references to the existence, 

handling, retaining, accessing, transmission, and communicating the contents of electronic records, are dependent 

upon that quality. Any test of such quality requires the application of 72.34. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
http://www.canlii.org/en/on/laws/stat/so-2000-c-17/latest/so-2000-c-17.html
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During the consultation process there may be questions and suggestions about the operation of the standard in 

relation to legislation such as those Evidence Acts and Electronic Commerce Acts. No one remaining on the 

Working Group or with CGSB has the qualifications to answer them. Merely announcing the availability of the 

draft standard for public review would be a very passive consultation process and therefore result in an inadequate 

consultation process and response. Defects and weaknesses that might have been revealed won’t be.  

Another example of very important legislation that is based upon, and makes mandatory the application of a 

national standard is the Personal Information Protection and Electronic Documents Act (PIPEDA). It deals with, 

among other aspects of privacy, the privacy protections contained in ERMSs. Section 5 requires the application of 

the National Standard of Canada entitled, Model Code for the Protection of Personal Information, CAN/CSA-

Q830-96 (see Schedule 1 to the Act). I have advocated in my published articles in law journals, and “open access” 

sites, that the above cited electronic records provisions of the Evidence Acts should contain a similar provision in 

regard to the use of 72.34 in legal proceedings. I cannot do that if 72.34 (2d) lacks the necessary quality and 

integrity, and most definitely not if its legal section contains the errors that were in the sixth draft when I resigned. 

Such legislation, that is dependent upon national standards, will become increasingly necessary because of 

society’s increasing dependence upon electronic technology and many other technologies. To provide for their 

proper use and control, all of those technologies will need laws based upon national standards, written by experts 

in those technologies. Developing such standards will fall within CGSB’s standards development jurisdiction. But 

judging by its performance in this 72.34 (2d) project, CGSB is not sufficiently competent to ensure that the 

principles of the Standards Council of Canada Act, and of the Council’s CAN-P-1:2012 text, control the methods 

used in all stages of its standards development projects. 

 

20. The Cause and Consequences of my Resignation from the 72.34 (2d) Committee 

Now that I and Martin Felsky have resigned from the Committee, CGSB cannot possibly tell the Council that 

it has conducted an adequate consultation process. Their actions and attitude imply that they expect the Council to 

accept whatever CGSB puts before it, to be declared a National Standard of Canada. Therefore the Council has to 

be told of CGSB’s methods that weaken the contents of the draft standard. If the Council is seen to be inattentive 

to such methods, it is greatly at risk of declaring bad work to be national standards. CGSB will take its experience 

in this project as the model for future projects. Therefore the detail and length of this complaint is necessary. 

ET was appointed the “Editor” of the standard, without any discussion with the Working Group, and not with 

me as the Chair of the Committee. I assumed that there would be an opportunity to review the results of this 

“editing.” But that was refused. The draft standard was to be moved to its next stage of development without any 

such review by any of the lawyers on the Working Group. In April, I had to threaten to resign in order to have an 

opportunity to review the results of ET’s “editing.” In fact, it went beyond editing to changing content. I and Jean-

http://www.canlii.org/en/ca/laws/stat/sc-2000-c-5/latest/sc-2000-c-5.html
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Yves Blanchard, another lawyer on the Working Group, (since departed from the project), had to spend extra days 

of rushed and unpaid time to undo the damage that had been done.  

In addition to CGSB’s methods in this project being contrary to the applicable law, and being incompetent, I 

resigned completely from the project rather than stay on as a legal advisor, because I believed that ET would be 

made the Chair, supported by TG’s methods. In fact ET has replaced me as Chair. Therefore I feared that anything 

that I would say or recommend would be subject to ET’s editing and TG’s demands for speed regardless of the 

resulting quality. No lawyer can work in such circumstances, certainly not on a project as complex, and a standard 

as important as is 72.34. I fear that ET will decide what will go into the standard. Her “editing” put statements in 

the part 5 “legal section” of the draft that have no support in law. That puts the reputation for competence of a 

lawyer whose name is on the standard at risk. That lawyer’s name should not be left on the standard as part of any 

representation that it was drafted with competent legal advice. 

And I could not remain part of a standards development project that was violating all three of the foundation 

principles upon which the legislated process of voluntary standardization was based, using inter alia, such 

patently dishonest representations as that of Brain Thurgood that he had ceased to be an agent of Treasury Board, 

even though that clearly was his purpose for being part of the 72.34 (2d) project. 

 

21. TG’s Methods— CGSB’s Secretary to the Committee (in addition to those referred to above) 

As Chair, I asked TG for the following assistance, but all of such requests were ignored: 

- the email addresses of other members of the Committee so that I could communicate with the 

ERMS expert members. TG’s expressed concerns about privacy could obviously have been dealt 

with by asking those members if they would allow their email address to be given to me, but that 

was not done; 

- access to senior people at CGSB so that I could explain that this standard is very different than what 

CGSB is used to sponsoring; 

- I asked for access to senior people at Treasury Board to explain what was needed to draft a standard 

such as 72.34 (2d), regardless of the $50,000 it has contributed the project, which $50,000 was 

referred to many times by TG as adding to the pressure for completion as soon as possible; at that 

time I did not know that the $50,000 was part of an agreement that dictated the obstructive 

procedures and destructive rush to completion that TG used; 

- that the “template process” of providing comments in narrow columns be dispensed with because it 

is a very incompetent way of resolving complex issues of law and electronic records management; 

Martin Felsky agreed and similarly complained, but all for nothing. 

 

And TG refused to allow the following facts to alter her methods: 

- that the purpose of a national standards development agency is to satisfy public need, and not 

exclusively the needs of the federal government, including its pressures for urgency and speed; 

- that we are not writing a document that will be a piece of federal government property; 

- that in the view of senior professionals, her methods are unacceptable; 
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- that the existing published standard is a good one because the methods now used by TG were not 

imposed by anyone upon the Committee that composed it; 

- since 1978 I have been involved as a legal advisor in drafting and updating of 72.34 and 72.11, and 

therefore know how the standard is used for its intended purpose and how it should be drafted; 

- that Martin Felsky is an expert in advising litigation lawyers in the use of electronic records in legal 

proceedings, which is very consistent with the title of 72.34; that is why I wanted him to be part 

of the Working Group; 

- that because of its importance to all laws dealing with the use of records, 72.34 badly needs to be 

used by the legal profession and judiciary; therefore it needs the promotion that I and Martin 

Felsky can provide it. 

Also, TG’s methods as applied in this project are contrary to the descriptions of CGSB’s methods stated on the 

reverse side of the front cover of 72.34. For example, in the first paragraph, there is this statement about the 

importance of achieving “consensus” in the development of standards: 

CGSB is engaged in the production of voluntary standards in a wide range of subject areas 

through the media of standards Committees and the consensus process. The standards Committees 

are composed of representatives of relevant interests including producers, consumers and other users, 

retailers, governments, educational institutions, technical, professional and trade societies, and 

research and testing organizations. Any given standard is developed on the consensus of views 

expressed by such representatives. 

In fact, TG’s methods, as described above, have obstructed achieving consensus. And, at the end of the second 

paragraph there is this statement: 

Both CGSB standards and CGSB national standards are developed in conformance with the policies 

described in the CGSB Policy Manual for the Development and Review of Standards. 

Here are examples from her email messages that provide evidence of TG’s attitude that her “ends” justify her 

“means” and her officious and dictatorial language: 

On April 2, 2015, she wrote with embolding and with reference to the controlling factor of funding: 

Comments will be accepted for consideration if they are of technical nature only and they have 

not been previously submitted and addressed. Please send your comment[s] by USING 

TRACK CHANGES to the draft (attached for your convenience). 

CGSB’s role is to balance quality and efficiency of the standards development process. It is 

necessary to maintain timelines, otherwise we will not have the required funding support to 

complete the standard. As we have been preparing this draft for over a year now and still don’t 

have a Committee Draft, I need to continue the process forward.  

During the 60-day public review period and ballot period, Committee members will again 

have the opportunity to provide comments to the Draft.  

TG does not have the qualifications to edit legal materials as to what is of a “technical nature.” And such 

amendments to legal writings cannot be set out and explained by using track changes. And thirdly, “funding 

support” and speed, dominate TG’s methods. In the circumstances dictated by a process of voluntary 

standardization, a year is far from enough time to create a new edition of 72.34. The first edition took the 
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technical Committee more than 2 ½ years to reach the stage of being ready for the public review stage. That 

Committee was also not paid. Therefore its members did not waste time. 

On April 17, 2015, TG wrote (the embolding is hers): 

Comments must be submitted in the Comment Template Form attached. The forms allows 

comment traceability and facilitates comment discussion. 

Comments will be accepted for consideration only if not previously submitted and addressed 

or if they are provided for consistency (editorials, references, etc.).  

Please note that this draft still needs to be edited by CGSB. CGSB editing ensures the draft 

follows standards style, eliminates redundancies, ensures accuracy and consistency of 

terminology according to the subject field. Jake [Knoppers], we will address your prior 

comments on formatting during the resolution of the Public Review comments when the draft 

will be closer to its final presentation.  

CGSB trusts to achieve consensus on this draft at the WG level as we advance the document to 

the next development stages (Committee review, Public Review and Committee ballot). 

Committee members will continue to have an opportunity to comment on the draft standard.  

The columns of the “Comment Template Form” are very inappropriate for developing legal opinions and 

materials. To try to do so will result in very inadequate and incompetent work. TG obviously has no legal training, 

nonetheless she insisted upon her right to remove “redundancies” from, and carry out extensive editing of the 

section 5 legal section. Several times I complained that such “CGSB editing” had greatly damaged the legal 

section, and my work on the draft standard. The people who did such “editing” of the legal section are not lawyers.  

Therefore the following statement from the above message puts the Standards Council greatly at risk of 

declaring incompetent work to be a National Standard of Canada: “CGSB editing ensures the draft follows 

standards style, eliminates redundancies, ensures accuracy and consistency of terminology according to the 

subject field.” 

On May 29, 2015, TG wrote: 

The CGSB edit took longer than planned because lots of edit[s] needed mainly because of 

redundancies in section 5.  

The Edited Draft is now with the WG Chair and editor for their comments to CGSB edit.  

I’m copying the WG Chair Brian Thurgood that will tell you more about the draft.  

Section 5 is the legal section of 72.34 standard. No one at CGSB has the qualifications necessary, or the 

specialized knowledge of the relevant laws, to determine what are “redundancies” in legal materials. TG’s second 

statement meant that the draft was then beyond giving me an opportunity to review what such “editing” had done 

to the legal section.  

And thirdly we were not informed as to what institutional connection Thurgood had to the project to justify his 

being the Chair of the Working Group, or what his qualifications and experience were that justified giving him 

such a controlling position as to the progress of the draft standard. He exercised more authority than could the 
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Chair of the whole Committee. I and Martin Felsky as members of the Working Group have provided, at a 

conservative estimate, about $100,000 of our time without payment, while Thurgood and TG controlled every 

detail of the progress of this project and were being paid. But they refused to reveal the justification for the 

authority given Thurgood.  

Treasury Board’s complicity in engendering the very improper procedures used by CGSB and Thurgood, and 

Thurgood’s lack of the necessary qualifications should be thoroughly investigated. Otherwise, the Council will be 

at risk of such methods being used again. And, federal and provincial legislation, such as that listed in Appendix 

A (p. 146 below), cannot be left dependent upon a national standard that has been created by such corrupted 

procedures. 

And in regard to the very inappropriate online template comments form, TG wrote to me on June 16
th
, 

following my complaint on June 12, 2015, that: (1) the section 5 “legal section” of the sixth draft had gone to the 

full Committee containing errors of law; (2) the rest of legal section had been severely weakened by incompetent 

editing; (3) I had not been given an opportunity to review such editing; and, (4) that the Committee should be 

notified of such errors and provided with a corrected copy of the legal section. It is necessary to look again at her 

reply on June 16
th
 because it ignored my request that the Committee be notified of the errors in the legal section, 

and my request that a corrected version be distributed to the Committee if she would undertake not to change it: 

Following your email from June-12-15 4:41 PM, I feel the need to explain one more time the 

importance of using the comment form for members providing comments to drafts provided by 

the WGs.  

WG-s proceedings may allow for the use of comments in a track-change document with dated 

draft versions. However, when it comes to comments of technical nature requested from 

Committee members, without exception, they are required to be entered on the provided 

comment form. By using the comment form, the member identifies the issue, proposes a 

solution as well as provides a rationale.  

A marked up draft simply does not capture these things and comments may get lost remaining 

without a reply. The Committee members with no exception need to be able understand the 

reasoning behind a proposed change resulting from a comment in order to make a decision 

moving forward. All previous comments from the Committee were collated and answered by 

the WG. The comment form containing the collated comments as well as the responses 

provided by the WG members were posted on Sitescape and are part of the documentation 

involved in the Standard development process.  

Since the comment form is part of the documentation, and the CGSB process, you shall use it 

to provide the last technical comments with rationale. 

As per my clarification from June 10, CGSB is and remains the authority  for draft editing. 

After a draft is agreed upon in the WG and provided to CGSB, CGSB edits and consults with 

the WG Chair and WG Editor(s) if needed.  Member contributions to a draft that has achieved 

consensus at any stage of the process is edited by CGSB with no exceptions.  Following, the 

Committee agrees or comments to the editing. This draft is still to go through future revisions 

and edits in the standards development process. 
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Please remember that, the users of the standard being developed also include the technical 

non-legal users of records management. Standard content will therefore need to be CLEAR 

and CONSISTENT for all users. 

The reasons for changes to legal materials cannot be provided by using the narrow columns of a comments 

template or by track changes. The reasons for changes to the draft have to be provided in separate, normally 

paragraphed texts that provide detailed explanations. Similarly, the reasons and facts cited in this complaint 

cannot be provided in such a template. But TG always insisted, “use the template.” Also, in legal materials there 

is no such division between statements that are of a “technical nature,” and those that are not. Her statement about 

comments getting lost has no credibility. On the several Committees concerning these standards (72.34 and 72.11) 

on which I served as a legal advisor, such problems never occurred. TG’s control over the methods of the 

Working Group were always predominate. 

All of TG’s rigid rules and processes are producing an incompetent draft standard and obstructing the 

obtaining of “consensus.” Such rules may be appropriate to assembly line production, and to the creation of the 

products standards that fill CGSB’s catalogue of standards for purchase, but they are very inappropriate for 

obtaining the necessary expertise for this 72.34 (2d) project. Such a dictatorial and inflexible application of rules 

to the means of providing competent legal advice and legal information, is not workable in the circumstances of 

voluntary standardization. “Times change,” but the conditions necessary to have highly skilled professionals 

devote their expertise, time, and enthusiasm, to a process of voluntary standardization without being paid, do not 

change. 

As a result of such procedures, and the other reasons stated in this complaint, Martin Felsky and I resigned.  

CGSB’s Policy and Procedures Manual for the Development and Maintenance of Standards (May 2013), does 

not provide for TG’s methods. I was not able to obtain a copy of the CGSB Style Manual, which is referred to in 

its Policy and Procedures Manual. If it justifies TG’s rigid enforcement of “CGSB’s right of last edit,” it is an 

incompetent text, and therefore one that greatly increases the probability that the Council will be asked to declare 

an incompetently drafted text to be a national standard. 

Considering the unpaid and voluntary nature of the work and time they have provided, the members of the 

Working Group should have been given a copy of CGSB’s Policy and Procedures Manual beforehand so that 

they would know what to expect of CGSB’s methods and procedures and ask that they be complied with. One of 

the requirements imposed upon CGSB states, “SDO’s shall keep the SCC updated on their procedures.” Did 

CGSB inform the Council of the procedures that TG was using, and of the participation of Brian Thurgood? 

I was asked to step down as Chair by Kirk Albert, A/Manager, Standards Division, Canadian General 

Standards Board, by way of a phone call on May 17
th
. He didn’t say why, merely that he had seen “a couple of 

email messages” that caused concern. He then said we could discuss the manner in about a month’s time. I don’t 

know what those “concerns” were, nor was I given an opportunity to discuss them.  

On May 29, 2015, I sent an email message to Kirk Albert that contained this paragraph: 
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I have been studying the Standards Council of Canada Act, and the SCC's CAN-P-1:2012 text, 

"Program Requirements for the accreditation of Standards Development Organizations and for 

the Approval of National Standards of Canada." Have you considered whether the process 

being used in this 72.34 project is: (1) contrary to the purposes for which the Standards 

Council of Canada accredits (licenses) standards development organizations such as CGSB; (2) 

is contrary to the "public interest," to which CGSB is to be dedicated to serve; and, (3) might 

be unprofessional and dangerous to CGSB's reputation? 

On June 1
st
, he replied, “Thanks for the information below, I will review.” 

I was made the Chair of the Committee at the request of the records management experts on the Committee 

because of my long association with their work and the 72.34 and 72.11 national standards. But in fact, the 

position of being Chair of the Committee had no importance because TG and Thurgood were making all decisions 

and taking all steps that would concern a Chair. However this matter became unimportant because the manner of 

dealing with the contents of the drafts and how those contents were created and edited, without opportunity for 

review, caused me and Martin Felsky to resign.  

I could not risk that in spite of its destructive editing of the legal section, and its “right of last edit,” CGSB 

would use my presence on the Committee in support of its representations to the full Committee and in the public 

review, that the draft included the competent work of lawyers. 

Here again is strong evidence that CGSB has been concerned only with the speed of completion, but not with 

the quality of the resulting content. And it is further evidence of choosing to submit to government pressure in 

disregard of the public interest. Later, we were told that Treasury Board’s $50,000 had been used up, which fact 

didn’t alter the destructive methods imposed by TG and Thurgood. 

 

22. The Errors of Law in the 72.34 Draft Second Edition, and the Consultation Process 

When I resigned on June 17, 2015, due to the improper editing imposed, there were errors of law in the legal 

section of the latest draft at that time, being the sixth draft, WD-06, dated June 9, 2015. Those errors are also in 

the 7
th
 draft being used for the public review, dated September 14th. The editing of the legal section by TG and 

ET, (which was completed without giving me an opportunity to review it) shows an ignorance or disregard of the 

following requirements in stating the law: 

(1) the law must be cited in the words in which it is stated and declared, and not in alternative 

ways that are thought to be a better writing style or “command of the language”; for example 

one of the errors of law uses the phrase, “the law prefers,” which phrase would indicate to a 

lawyer that the section 5 legal section of the draft was not written by a lawyer; the law states 

what is or is not to be; it does not state what it “prefers”; to the non-lawyers using this standard, 

“prefers” suggests an optional application of the law; 

(2) this must be clearly explained: because the integrity of electronic records is dependent upon 

the integrity of the electronic records systems in which they are recorded and stored, that very 

complex records system “integrity” concept needs the 72.34 national standard to provide it 

with a definition and regulatory principles which is therefore the foundation of all laws that 

deal with or rely upon electronic records; as a result, this standard is the basis of laws that 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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affect all of us, e.g., electronic commerce laws that enable electronic records to be used in 

place of paper records in all commercial transactions, and laws of evidence that are used to 

decide which electronic records have sufficient “integrity” to allow them to be used in place of 

paper records in legal proceedings, electronic records being now the most frequently used kind 

of evidence;
99

 

(3) the undetected errors in the 72.34 (2d) “public review” draft will become part of a National 

Standard of Canada, based upon a standards development procedure created by an Act of 

Parliament, the Standards Council of Canada Act, which standard is intended to provide legal 

information for clients, employers, and their lawyers; therefore a document of such status is 

expected to be unquestionably accurate and authoritative, and not needing a cautionary review 

by a lawyer before anyone relies upon it; 

(4) only a very small percentage of the people using this standard will be lawyers, and only a very 

few of those lawyers will be expert in this area of the law;  

(5) in writing their reports so as to provide legal information for clients, independent experts in 

records management will quote the exact words of the standard into their reports; very few 

experts in records management rely on lawyers when servicing clients; 

(6) thousands of records managers rely upon this standard;  

(7) no National Standard of Canada should be merely, “approximately right,” or, “more or less 

accurate,” or its accuracy diminished by the SDO’s “right of last edit”;  

National standards should be written for the purposes and people they are intended to serve. Therefore the 72.34 

(2d) national standard should be written for experts in electronic records management who will not be working 

with lawyers. Treasury Board and other government departments all have legal departments. But 72.34 (2d) 

should not be written for them alone. But in fact that is what CGSB is doing. 

The legal section, section 5 (pp. 9-14) of the public review draft 72.34 (2d) contains these serious 

shortcomings: 

1. Errors of law by confusing the purposes and definitions of the three main rules of evidence 

concerning the use of records as evidence: authentication; hearsay; and the best evidence rule. 

Annex A (p. 30) also contains some of these errors of law. ET put a lot of very useful 

information in the Annexes, but she is not a lawyer. 

2. A misstatement as to what the “common law” is.  

3. To facilitate the way the “legal section” of 72.34 (2d) will be used by ERMS experts to write 

reports for clients and employers, (and for their clients’ and employers’ legal departments), 

definitions should be added for such words as: spoliation,
100

 discovery, admissibility, and, 

the common law. Less needed but useful would be definitions for these words: disclosure, 

production, weight, presumption, burden of proof, reverse onus, evidentiary inference. 

                                                      
99

 Examples of laws in Canada that are based upon the “system integrity” concept are listed in Appendix A below (pp. 89-90). 

And see also the text accompanying the several footnotes herein that cite Evidence Acts and Electronic Commerce Acts. And 

for explanations and analyses as to how such laws are used, see the articles listed in notes 88 and 97 supra. 

100
 This definition of “spoliation” on page 8 (line 348), is not complete: “act of destroying, altering or concealing evidence.” 

“Spoliation” is the intentional or negligent loss and destruction of evidence in circumstances of pending or probable litigation. 

See: Margaret M. Koesel, Tracey L. Turnbull, and Daniel F. Gourash (ed.) Spoliation of Evidence, Sanctions and Remedies 

for Destruction of Evidence in Civil Litigation 2
nd

 ed. (ABA Publishing, 2006). 
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4. The difference usages of “document” and “record” should be explained. 

5. The phrases, “technology agnostic” as used in Annex C (p. 33), and “scalable on demand” as 

used in Annex D, should be defined. 

These faulty statements of the law were created by a combination of ET’s “editing,” and TG’s use of “CGSB’s 

right of last edit.” Even though I informed TG of their existence, I was refused an opportunity to see the results of 

this editing before the 5
th
 and 6

th
 drafts went to the full Committee. I complained about this procedure several 

times. But TG and Thurgood and CGSB have given speed of completion a much higher priority than quality of 

content. Therefore, very likely the same procedure has been used to finalize the draft for the full Committee, and 

for the public review, and for the Committee’s voting results. 

I would be connected to these drafts as a legal advisor to the Working Group and the Committee. In carrying 

out the consultation process, and in its “submissions package” to the Standards Council, CGSB would be 

representing that the draft standard’s statements of law were the work of lawyers specialized in the standard’s 

subject matter. In such misleading circumstances, I cannot be connected as an author of legal work that is in fact 

incompetent and beyond my control. Therefore it was necessary that I resign from the Committee, and inform TG 

that there should be no reference in the standard to my participation. Martin Felsky, being of the same view, also 

resigned. 

Any correction of the 7th draft’s legal section, and corrections of references to the law in other parts of the 

draft, cannot be subject to “CGSB’s right of last edit,” or ET’s powers as the Editor, and Chair of the Committee. 

They are not lawyers, and their work on the draft shows that they lack the necessary professional qualifications 

and restraint. They have not had the necessary legal training, and experience using this national standard, to 

competently write legal opinions for and advise records management clients and records managers. 

Now that Martin Felsky and I have resigned, CGSB does not have the necessary personnel with which to 

conduct an adequate “public review” consultation process as is currently being conducted from September 15 to 

November 15, 2015. If there are questions and comments received concerning the section 5 legal section, or any 

statement in the 7
th
 draft concerning the applicable law, there is no one left to adequately answer them and 

determine the need for any consequential amendments to the draft.  

And such public review should not be as simple as merely announcing that the draft is available for comment. 

The draft should be sent to lawyers, particularly litigation lawyers, who use electronic records as evidence, and to 

lawyers who are particularly expert in this area of the law such as law professors. Their knowledge would extend 

to comparable developments in other countries. And invitations to hold meetings with members of the Working 

Group to discuss the draft should also be extended. There is no one remaining on the Working Group who has 

these necessary connections to the legal profession. Therefore CGSB’s “submissions package” to the Council 

cannot state in good faith, that an adequate public review was conducted, and an adequate assessment of the 

comments and questions obtained was conducted to determine what changes to the draft were necessary. 
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Therefore for this and the other reasons stated in this text, the draft 72.34 (2d) submitted to Council should not be 

declared a National Standard of Canada. 

 

23. CGSB’s Liability for its Methods and Standards Development Practices 

Although there is a privative-type clause on the reverse side of the front cover of 72.34, protecting CGSB from 

liability for damage caused by use of, or reliance upon this standard, damage caused would become known by the 

ERMS experts that rely upon it in their work. As a result, 72.34 (2d) would become useless to such experts, and I 

would have to stop advocating its use by lawyers. And CGSB’s reputation in regard to all of its standards may be 

damaged. Therefore more regard should be given to quality of content, and less to speed of completion. One of 

the government departments pressuring CGSB for quick completion could itself be one of the victims of a poorly 

drafted standard. 

And if CGSB had to defend this 72.34 (2d) standard in legal proceedings, it well might have to defend the 

procedures used to create it. And so might the Council, having inflicted on Canada a National Standard of Canada 

that doesn’t deserve that title. 

As to the legal consequences of 72.34 (2d)’s eventual failure as a national standard because of the illegal and 

improper procedures that have been used to create it, see section 25, (p. 128): “The Illegality, Invalidity, and 

Incompetence of the Procedures Used.” That could cause CGSB and the Council to be held legally responsible for 

the huge financial and other damage caused, because CGSB used such procedures, and the Council approved 

them as certified by its declaration of 72.34 (2d) as a national standard. It must be assumed that those procedures 

will become widely known.  

For example, it is my professional responsibility to make this complaint, and to make its contents known to the 

federal Department of Justice. I cannot be a responsible and ethical lawyer by “keeping quiet about what I know,” 

because that’s “the easy way out.” There is too much potential damage not to be kept quiet about. And the 72.34 

national standard is too important to all legislation involving the use of electronic records and information 

management technology, and to all commercial transactions, not to do all that is necessary to ensure its existence 

and unquestionable authority as a respected and competent National Standard of Canada. Thirdly, such 

procedures show that relevant authorities should be made aware that a more authoritative and professional 

standards development process is needed. 

Regardless the quality of the content of any text intended to have an authority and a legal standing comparable 

to a national standard, if it has been illegally or otherwise invalidly created, no court or other official body can 

rely upon it. Such a rejection of 72.34 (2d) by a court would similarly invalidate all of the hundreds, if not 

thousands of “certifications of compliance” with 72.34 (2d) that had been given by experts in records 

management to their clients, and invalidate the much greater number of imaging contracts performed to convert 

and commit millions of pages of paper records to secure electronic storage.  
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Such certifications could be the required terms of contracts concerning very large commercial transactions, e.g., 

a merger or acquisition between large corporations may require as an essential term of such transactions that the 

parties’ large electronic records management systems be certified as being in compliance with 72.34 (2d) so as to 

reduce the time and cost of merging them to become one ERMS.  Loans might be granted, or status and privileges 

given on the basis that a certification of compliance be obtained. For example, I have written legal opinions 

certifying compliance with 72.34 for several universities because the provincial government required such 

certifications. Many organizations obtain such certifications to be ready for litigation, i.e., to ensure that their 

electronic records will be accepted as evidence. I have written legal opinions certifying compliance with the legal 

requirements of 72.34 and 72.11 for a large range of institutions. I have done that because I know that 72.34 has 

been properly created. But when 72.34 (2d) becomes a national standard, can I, or any other lawyer, in good faith, 

honestly provide such certification? What assurance will I have that the Council and CGSB have somehow 

removed the vulnerability to failure that 72.34 (2d) will have due to the improper procedures that have been used 

to create it? What risk will there be in destroying paper records that have been converted to digital storage 

pursuant to the requirements of 72.34 (2d)? 

And consider the damage that will be caused to the members of the 72.34 (2d) Committee by such a public 

declaration of 72.34 (2d)’s invalidity. The names of the Committee members will be displayed on the published 

version of 72.34 (2d), as is required by the CAN-P-1:2012 text (subsection 6.7, at page 36/48, which specifies the 

contents of the “Introductory Pages”). They may believe that their reputations have been damaged, or themselves 

at risk of being held legally accountable to the thousands of people who will have incurred damage as a result of 

72.34 (2d)’s failure, because those people relied upon the validity of certifications of compliance with 72.34 

(2d)’s requirements for records management, software applications, and imaging. And there is potential legal 

liability for the time and advice that those of us in the Working Group have freely given, which time and advice 

will have become wasted.  

The Council and CGSB will be potentially at risk of being held legally responsible for all such damage caused 

by 72.34 (2d)’s failure because of the methods used to create it. And what will the Council’s and CGSB’s staff 

members say if called to testify, or to swear affidavits, about the events described in this text? And if any such 

enquiry were to dig deep enough, Treasury Board officials might be held complicit in their use. Their version of 

such events should be obtained, including their part in Thurgood’s charade. When the parties to an improper or 

illegal bargain are found out, they begin viciously blaming each other. 

It is obvious that CGSB’s personnel lack the necessary training and experience to foresee such consequences 

of their actions. The way that CGSB has so freely used improper and illegal procedures, including using 

Thurgood’s pretence and improper assumption of power of direction and command in this 72.34 (2d) project, 

suggests that a much better process of, “accountability for content and procedure” is needed. For organizations 
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upon whose work thousands depend, without adequate internal accountability, external legal liability is made very 

probable. That can be extremely expensive. 

 

24. The New Era of the Use and Importance of National Standards of Canada 

The methods that CGSB has used in this project are not appropriate to meet the great increase in the 

importance of national standards to life and legislation in Canada. And that process will never stop nor slow down. 

72.34 is but an early example of a national standard of such importance. As its title declares, one of its purposes is 

to maintain the effectiveness of a group of major laws that control litigation and other legal proceedings 

dependent upon the use of electronic records as evidence.  

We are into a very different era of standards development than CGSB is used to and equipped to handle. Were 

the situation otherwise, CGSB would never have allowed TG and Thurgood to proceed as they have. Nor would 

CGSB have, by the same measure, so greatly weakened its ability to honestly say to the Standards Council of 

Canada that it has conducted an adequately prepared and staffed standards development project and consultation 

process. And because the Standards Council is not responsible for the content of the draft standards submitted to it, 

or for the procedures used to create them, it appears to be very vulnerable to be blamed for such content and 

procedures.  

The growing importance of national standards is another reason why a more authoritative and professional 

standards development process is needed. And because they have to defend their government’s legislation in court 

and in all legal proceedings, the Department of Justice and all other Attorneys General will be more sensitive and 

responsive to such concerns—particularly more protective as to the dependence of their jurisdiction’s legislation 

upon the adequate control of the use of technology that is the basis of such legislation. Therefore the competence 

of the organizations that develop national standards and of the procedures they use have to be given considerably 

greater importance.  

 

25. The Illegality, Invalidity and Incompetence of the Procedures Used in this 72.34 (2d) Project
101

 

Because of the involvement of Treasury Board, as evidenced by CGSB’s agreement with Treasury Board, and 

the actions of Brian Thurgood, and the several statements as to the need to facilitate a solution for a government 

records management problem, the principles and purposes upon which the process of voluntary standardization 

rests, as established by law, have been violated: (1) independence from government control; (2) serving the public 

interest instead of government’s interest; and, (3) consensus—facilitating the conditions needed to achieve 

consensus by all interested parties. Therefore the procedures used were not “voluntary,” as required by the 

Standards Council of Canada Act (ss. 4 and 5(e)), but instead, imposed and contrary to law. And because they are 
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 “Illegality” refers to non-criminal illegality, i.e., civil forms of liability. 
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being used to prepare a draft standard for submission to the Council for a declaration of a National Standard of 

Canada, such provides a second reason as to their illegally. That submission would be a false representation to the 

Council of compliance with the Act and with the Council’s CAN-P-1:2012 text.  

The Council’s CAN-P-1:2012 text is treated as having the authority of a regulation created under the authority 

of a statute, in this case, the Standards Council of Canada Act. Therefore any action taken pursuant to the CAN-P-

1:2012 text must be compliant with its requirements, including the standards development procedures used. As 

part of such representations, express or implied, are statements as to compliance with the following requirements 

of the Council’s CAN-P-1:2012 text, (which CGSB personnel are required to know). Under the heading 

“Principles” (p. 7/48), it lists the following principles as being, “An important facet of the Canadian standards 

development system”: 

1. Consensus; 

2. Equal access and effective participation by all concerned interests; 

3. Respect for diverse interests and identification of those who should be afforded access to 

provide the needed balance of interests; 

4. Mechanism for dispute resolution; 

5. Openness and transparency; 

6. Open access by interested parties to the procedures guiding the standards development 

process; 

7. Clarity with respect to the processes; 

8. Canadian interest consideration as the basis for the development of standards by SDOs.
102

 

The procedures used in this project have violated every one of them. In particular, such procedures were: 

(1) procedures that prevented proper preparation of the drafts before they went to the full 

Committee; 

(2) procedures that created and determined the powers of the officers of the Committee and of 

the Working Group, such as the editor, the CGSB secretary to the Committee, and the Chair 

of the Working Group, without proper consultation with all members of the Working Group 

and the Committee;  

(3) procedures alleging that such decisions had been made by the Working Group, when in fact 

no notice had been given as to when such decisions would be made;  

(4) forcing the use of methods incompatible with the necessary methods for the professional and 

competent preparing of each draft, such as the use of templates and track changes;  

(5) and in that way forcing the use of procedures that served CGSB’s convenience and ability to 

carry out the terms of its agreement with Treasury Board, and not the needs of the experts 

responsible for preparing each draft;  

(6) imposing unreasonable timelines and deadlines; 
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 The ninth and last principle in the list is not relevant: “Avoiding duplication of standards while demonstrating respect for 

the Canadian concept of subject area recognition of responsibility.” 
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(7) the re-drafting of the legal section by unqualified people; 

(8) sending drafts to the full Committee knowing that there were errors in them, and in regard to 

the 6
th
 draft, failing to inform the Committee of such errors; 

(9) refusing or ignoring requests such as: (a) information as to how Brian Thurgood had the 

authority to exercise the powers he used; (b) the email addresses of members of the 

Committee; (c) the contact information of the people at Treasury Board who were alleged to 

be applying pressure to achieve a final draft within an unreasonable time; 

(10) CGSB’s failing to assert its authority in law, as required by the terms of its certification as 

an SDO, to resist such pressure from Treasury Board so that reasonable time could be made 

available; 

(11) imposing a strategy, a plan, and a schedule for the Working Group and the Committee, 

instead of letting the Committee decide such matters; 

(12) failing to make allowance for the limited time availability of essential members of the 

Working Group, and then in compensation, expanding the participation of ET to do work and 

assume positions of editor and Chair of the Committee, for which she lacks adequate 

qualifications; and, 

(13) creating conditions and using procedures that led to the necessary resignations of essential 

personnel from the Working Group and the Committee, essential because of their specialized 

knowledge of the applicable law, they being me, Ken Chasse, and Martin Felsky. 

In addition, the following provisions, among others, of the Council’s CAN-P-1:2012 text have been violated: 

In Part 1: “Requirements for Accreditation as a Standards Development Organization: 

1. clause 4.1 (p. 16/48) as to the “Consensus Process”; 

2. 4.2 (p. 16/48) as to “Canadian Interest” (as distinguished from government interests); 

3. 4.11 (p. 19/48) as to using processes that minimize the possibility of creating misleading 

standards—implied representations that the drafts were being prepared using proper 

procedures; 

4. 4.16 (p. 20/48) “Conflict of Interest”—exercising due diligence to ensure that Committee 

members and SDO staff involved, have no conflict of interest—the conflict of interest, and 

the appearance of a conflict of interest between CGSB’s duties as required by the CAN-P-

1:2012 text, and its submitting to Treasury Board’s requirements; and the duplicity of Brian 

Thurgood’s participation; 

5. 5.2 (p. 20/48) “Legal Responsibility”—CGSB’s representations, express and implied, from 

the first day, May 16, 2014, were that its procedures were proper. In fact they were not, with 

the result that they wasted and unnecessarily extended my time required for drafting, reading 

and writing email messages, and to correct errors in the draft. CGSB could be held legally 

responsible for the extra time made necessary and then wasted by editing that damaged the 

work of the experts. 

6. 5.5 (p. 21/48) “Staff Competence”—the actions of CGSB staff showed a lack of knowledge 

and respect for the “principles, policies and techniques” of standardization; 

7. 6.7 (p. 23/48) “Approval Process” –“The approval process shall be based on evidence of 

consensus reached by the technical Committee.” Sending drafts containing errors, to the full 

Committee would invalidate any such consensus obtained by the Committee; 
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8. 6.10 (p. 24/48) “Maintenance of Standards”—“The SDO shall initiate the review of each 

standard within the established timeline”—“All standards shall be reviewed on a periodic 

basis to ensure they remain current and technically valid.” In fact, the 72.34 standard had not 

been reviewed for the ten years of its existence, the material in it being at least 12 years old; 

and the related 72.11 standard had not been reviewed since 2000. The actions and statements 

of TG and Thurgood strongly suggest that the project would not have been initiated had not 

Treasury Board applied the pressure to start a standards-development project to update 72.34, 

to solve a government records management problem. As a result, CGSB personnel acted with 

unreasonable and damaging haste to comply.  

And the requirement to determine and justify the need for a new edition of 72.34 was 

satisfied by Treasury Board’s need, instead of the need of the population of Canada to have 

the public interest served. 

In Part 2 “Requirements for the Approval of National Standards of Canada” 

(1). clause 4.1 (p. 28/48) “NSC Approval” [approval by the Council as being a National 

Standard of Canada] – “This approval shall be based on evidence that demonstrates 

conformance to CAN-P-1:2012, Parts 1 and 2.” The procedures used by CGSB cannot 

provide evidence of compliance with CAN-P-1:2012. 

And, the following note, written as part of clause 4.1, makes clear that the Standards Council 

of Canada (the SCC) is very vulnerable to approving a standard created by those improper 

procedures because CGSB, not the Council, is responsible for the contents of the standard 

and the procedures used to create it:  

“Note: SCC approval verifies that the development process has been followed. Approval of 

the technical content of the standard is the responsibility of the technical Committee.” 

(2). clauses 5.3 & 5.4 (pp.30-31/48) Technical Committee approval—if the drafts submitted to 

the Committee are as faulty as the 6
th
 draft was (containing errors), no proper approval could 

be obtained from the Committee. The errors of law may not have been corrected, nor the 

references in the rest of the draft to the section 5 legal section, have been reviewed by a 

lawyer specialized in this area of the law. 

(3). 5.7 (p. 32/48) Maintenance of NSCs (National Standards of Canada)—the requirement of 

review of standards every 5 years has not been fulfilled in regard to 72.34 or 72.11. 

(4). 6.6.2 (p. 36/48) the requirement to place the words “Approved by the Standards Council of 

Canada” on the title page of a standard prepared as this one has been, would put the 

Council’s reputation, and standards development process at risk of losing its credibility. As a 

need for abundant caution, it must be assumed that eventually the illegal and invalid 

procedures used will become widely known. 

(5). 6.7 (p. 36/48) Introductory Pages—they are to contain the names of the Committee 

members. If the standard is brought into disrepute or otherwise fails, by reason of all that is 

written above, the reputations of Committee members so displayed could also suffer, for 

which CGSB and the Council may be held legally responsible. Just as I and Martin Felsky 

resigned to prevent our names being publicly associated with an illegal and invalid process 

for the creation of a national standard, other members of the Committee may believe that 

their reputations have in fact suffered such damage because their names have in fact being 

associated by the publication of an improperly created national standard. 

(6). 7. (p. 37/48) NSC Submission Package [what must be submitted to the Council to achieve a 

declaration of a National Standard of Canada (an NSC)]—among other requirements, a 

statement to certify that all NSC approval requirements have been met, and the technical 
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Committee voting results. Both could be corrupted by the procedures used to obtain those 

votes and the draft standard submitted to the Council. 

(7). Annex A (p. 39/48)—because of the illegal and invalid procedures used, as set out above, 

the required following statement to be placed in the Foreword of the English version of the 

standard could not be honestly used. It states that the procedures used are those required by 

the established principles of standardization. Therefore it implies that such procedures and 

principles were complied with in the creation of the standard containing such statement. 

At the time I resigned, June 17, 2015, the latest draft of the standard, the sixth draft: (1) contained uncorrected 

errors, in spite of my requests for an opportunity to review the editing that put them there, and the refusal of my 

request that the Committee be notified of their existence; and, (2) was badly “tainted” by the illegal and improper 

procedures used to create them. Any subsequent work, use, or handling applied to the draft standard, would be 

based upon and similarly tainted by that very inadequate foundation. 

Apply these simple tests to judge the propriety and seriousness of the violations as described above:  

(1) Shouldn’t Treasury Board and Brian Thurgood be required to make known the exact nature and every 

detail of their participation in this 72.34 (2d) project, and also every detail of what CGSB did to aid them, and to 

carry out their agreement with Treasury Board? Can their actions be publicly represented as being ethical and 

within the law that controls the development of National Standards of Canada? Without adequate answers to these 

questions, should the Standards Council of Canada declare the draft 72.34 (2d) submitted to it to be a National 

Standard of Canada? 

(2) Shouldn’t the Standards Council expect to find all such events as to Treasury Board’s and Thrugood’s 

participation, and the agreement with CGSB, recorded in the Audit Trail that the draft standard itself requires be 

kept as to the procedures used to create the draft and its future maintenance (see subsection 6.5.5 of the 7
th
 draft 

(the “public review” draft at pp. 25-26))? Shouldn’t that recorded “audit trail” be submitted to the Council as part 

of CGSB’s “submissions package” to have the draft 72.34 (2d) declared a National Standard of Canada? And 

shouldn’t it be produced by CGSB in response to any request by the Standards Council? [The published first 

edition of 72.34 contains comparable requirements in its section 8, “Audit trail” (pp. 29-32).] 

(3) If such participation were deemed proper, shouldn’t any government department, by means of any similar 

arrangement, be able to obtain changes to content that are of a minor nature, and would not detract from the 

integrity of the standard? How could that be reconciled with the principle of standards development in the public 

interest, not government interest? 

(4) Shouldn’t CGSB’s “submissions package” to the Standards Council reveal my resignation and that of 

Martin Felsky, and our reasons for doing so, and CGSB’s response? Because the procedures used by an SDO in 

developing standards must be in accordance with the Council’s CAN-P-1 text, how could they not be required? 

And,  



133 

(5) What are the limits of a funding agreement that an SDO can enter? Should a funding agency be able to 

have a representative on the Committee and its working group? Should CGSB be able to enter similar agreements 

with organizations, which agreements require comparable contributions to the funding of standards development 

projects, and a comparable performance by CGSB? But wouldn’t the next step be agreements that go beyond 

“buying” procedures, particularly deadlines, to financing “discussions” as to adding, altering, or deleting specific 

contents of national standards that serve the providers of funds? 

(6) Because the members of Committees have the expertise necessary for developing national standards, but 

they can provide only limited time because they are not being paid, shouldn’t all matters of procedure be left to 

their decision? If so, then wouldn’t all decisions by SDOs have to be subject to that requirement? Otherwise, 

require SDO’s to negotiate procedure, and pay the people whose time and expertise are needed. 

 

26. Protecting the Process of Voluntary Standardization from Corruption 

In the drafting of proposed 72.34 (2d), it has been the procedures used solely to obtain speed of completion 

instead of quality of content, that alone have produced a poor draft standard containing misstatements of the law. 

However, those improper procedures, more skilfully employed, could well have served to alter content for corrupt, 

self-interested purposes—improper procedures such as these: 

1. allowing a representative of the contracting government department to be part of the drafting Committee’s 

working group and as its chair, to exercise powers of direction equal to that of CGSB’s own “secretary to the 

drafting Committee,” but he refused to reveal his qualifications for such work; 

2. the editing of drafts by unqualified people with no opportunity to review the results of such editing before 

the draft was sent on to review by the full Committee and then on to public review; 

3. CGSB’s insisting on its “right of last edit,” which went beyond editing of format to editing of content, 

including altering 72.34 (2d)’s legal section for alleged “redundancies”; 

4. CGSB’s controlling all aspects of procedure, instead of allowing the Committee to determine the procedures 

dictated by the professional principles and practices of its fields of expertise, and determine its own timetable due 

to its members’ limited availability because they were not being paid for their time; 

5. CGSB’s demanding, without exception, that an online template comments form, made up of narrow 

columns, along with word-processing “track changes,” be used to express all comments and differences of 

opinion, in spite of being told that lawyers cannot resolve differences of opinion using such simplistic devices. 

Clearly a more professional standards development process is needed for national standards as important as 

72.34. And, as all societies become more dependent upon electronic records and information management 

technology, more federal, provincial, and territorial regulatory laws will be needed. To be effective, they will have 
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to be as complex as the technology they regulate. Therefore, just as the electronic records provisions of the 

Evidence Acts state that in order to function properly, they need standards such as 72.34 (e.g.: s. 31.5 CEA; s. 

34.1(8) OEA; and, s. 23F of the Nova Scotia Evidence Act), those new laws will have to depend heavily upon 

new national standards. Their creation will fall within CGSB’s standards development jurisdiction. The result 

could be legislation held to be invalid or ignored, because it is dependent upon incompetently drafted national 

standards. Drafting and defending such legislation will require a better standards development process. 

This 72.34 (2d) project shows that CGSB will enter agreements with government departments, the result of 

which is that CGSB will develop a draft standard by improper and illegal procedures that violate both parts of the 

Council’s CAN-P-1:2012 text, with the result that CGSB violates the terms of its own accreditation, and also the 

required method for developing the contents of national standards. This 72.34 (2d) project was begun at the 

request of Treasury Board. If an organization can directly or indirectly “buy” the procedures to be used so as to 

satisfy its own needed timetable, as did Treasury Board, possibly it might similarly “buy” the content of the 

standard to be drafted. That could be discretely done by financing a “standards development project” to “discuss” 

a particular amendment to a national standard that favored the products or elevated the status of the provider of 

funding. A discrete selection of the members of the working group would follow. CGSB’s website for buying 

standards (pdf copies) reads like a products catalogue.
103

 That is where CGSB’s experience comes from and not 

from developing national standards of universal importance and highly complex technology as is 72.34 important 

to all activities dependent upon the use of electronic records and information management technology. 

Just as the imposition of a licensing process facilitates the recognition of a profession and therefore an increase 

in the fees charged by such newly designated professionals, one could similarly elevate the value of one’s 

products or services by giving them an unique compliance with a national standard and resulting economic 

advantage that are not matched by those of one’s competitors. 

And for an advantage in litigation, to raise an argument for opposing the admissibility of an opponent’s 

records based upon a failure of standards-compliance, one’s own ERMS has to be ready for a reciprocal attack. 

Because there is no law of general application requiring ERMSs to be kept in compliance with any authoritative 

standard, few of them are. An even greater advantage could be gained by having one’s ERMS brought into 

compliance with a new edition of 72.34 before its contents were widely known or applied. 

And a further advantage could be obtained if in addition to controlling the date of publication of the new 

edition of a national standard as important as is 72.34, one could also control the changes made by that new 

edition to what is required for “compliance.” But that would require controlling the membership of the Committee 

or working group that would be making the changes. In fact, CGSB’s submitting to and empowering the presence 

of Brian Thurgood was a first step in submitting to a corruptly controlled working group membership. 
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 See section 13, p. 46, “CGSB Lacks the Necessary Experience—the Only Category for 72.34 is ‘Miscellaneous’” 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ns/laws/stat/rsns-1989-c-154/latest/rsns-1989-c-154.html
http://www.orderline.com/$home%5Cstandard%5CCGSB.html
http://www.orderline.com/$home%5Cstandard%5CCGSB.html
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Also, controlling the changes made to a national standard would be a much easier and cost-efficient way of 

solving one’s compliance problems than doing what is necessary to comply with the standard. For example, 

maintaining an ERMS in continuous compliance with a standard such as 72.34 is much less expensive than 

bringing it into compliance only after several years of compliance-neglect. The longer the neglect; the greater the 

cost, and exponentially so, the greater the size and complexity of the ERMS. Or perhaps the risks of innovating 

could be decreased if the “right” changes were made by a new edition. 

The 72.34 (2d) project began with CGSB’s Letter of Invitation to the people it determined should be offered an 

opportunity to be members of the technical Committee—see Section 11, (p. 100), “CGSB’s Letter of Invitation to 

Experts to Join the Committee—the Beginning of CGSB’s Excessive Control.” In the future, that selection of 

potential Committee members, and members of its working group, could be corrupted to achieve a particular 

content of a draft standard as might be required by an outside agency offering an SDO enough funding or other 

benefit, to induce the SDO to enter an agreement to achieve a designated content.  

As an example of such corrupted membership, consider Brian Thurgood’s participation. It began from the first 

meeting of the members of the Committee on May 16, 2014, in Ottawa. At that time Thurgood was an employee 

of Treasury Board. CGSB allowed him to exercise the authority of a CGSB secretary to a technical Committee 

even though he is not an employee or official of CGSB. And CGSB also accepted Thurgood as a member of the 

Working Group, and later without an appropriate decision of the Committee or of the full Working Group, made 

him the Chair of the Working Group, even though he never professed to have the professional qualifications to do 

the work of a member of the Working Group. And as long as he was an employee of government, he couldn’t be 

given such powers without violating the requirement that national standards are to be developed independently 

from government control, and to serve public interest, not government interest. As a result, suddenly Thurgood 

alleges that he is no longer an employee of government, but is allowed to continue exercising the same powers of 

command and control without being a member of CGSB or having the necessary qualifications to justify such a 

position. And he refused to explain why he had resigned from government and what he had substituted for the 

considerable advantages provided him by government employment. 

Changes to a national standard that would involve millions of dollars for a producer of goods or services, or 

the power and prestige of a large institution, need only be small changes. For example, the phrase “prime directive” 

identifies the most important principle of 72.34. It states: “an organization shall always be prepared to produce its 

records as evidence,” (clause 5.4.3(c) of 72.34 (p. 17); and, section 4 (for microfilm) and subsection 4.1.2 (for 

electronic images) of 72.11 (pp. 13 & 21)). Therefore it is well entrenched in the principles and practices of 

ERMS experts for whose field 72.34 and 72.11 were created. But it is not an important phrase for the editors of 

the drafts of the proposed 2
nd

 edition of 72.34, they not having had any “in the field” experience using 72.34 to 
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service clients’ ERMSs.
104

 As a result, “prime directive” has been replaced by, “primary principle.”
105

 To those of 

us who have worked in the 72.34 field for many years, that’s like changing “STOP” signs to be “HALT” signs, or 

“ARRÊT” signs to be “STOP” signs. 

Because the improper and illegal procedures used by CGSB violate the principles of the Standards Council of 

Canada Act (in particular s. 4.1), and the requirements of the Council’s CAN-P-1:2012 text, it is not possible for 

the Council to declare the draft standard that CGSB will be submitting to it, to be a National Standard of Canada. 

Such designation would violate the requirements of the voluntary standardization process, in particular the 

foundation requirements of, independence from government, serving the public interest, and facilitating in good 

faith the achieving of a sufficient consensus by “all interested parties.” The 72.34 (2d) project must either be 

started over again, or the taint of CGSB’s corrupted procedures be somehow removed. 

In addition, because of the damage done to its content, particularly to the section 5 legal section of the 7
th
 draft, 

which draft, dated September 14, 2015, is now undergoing its 60-day public review stage of standards 

development, the draft submitted to the Standards Council should not become a national standard. And ironically, 

the procedures CGSB employed have most likely done more damage to the content of the 72.34 (2d) draft, than 

might be caused by a corruptly funded project whose purpose was to change only very limited and discretely 

selected parts of a draft national standard. CGSB is a very “blunt force instrument” with which to “have one’s 

way” with a previously pure national standard. 

Given: (1) the position of 72.34 as a national standard of the greatest importance; (2) the importance of the 

national standards that will have to be created to regulate society’s increasing dependence upon electronic records 

and information management technology as it produces many new electronic devices and systems for making 

society dependent upon it; and, (3) the need to adequately protect the process of standardization, a formal 

investigation needs to be conducted that is effective enough to adequately answer questions such as the 

following:
106

  

What is necessary to prevent such corrupting of a standards development project from 

happening again?  

Is there a need for a stronger system of accountability by SDO’s for their actions, and a stronger 

system of inspection of the practices and investigation of their actions?  

What system of disciplining and imposing penalties is needed?  
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 See the discussion of the purpose and fate of the “prime directive” phrase and principle in section 17, “The Expertise of 

the new Chair” (p. 51). ET is now the Chair of the Committee, as well as the Editor of the drafts. 

105
 See line 397 on page 9 of the 7th draft, it being the draft being used for the public review. 

106
 Such investigation would be most effective for its corrective purposes, and for making known the Council’s determination 

to protect the process of voluntary standardization, if those involved were subject to individual examination. A formal inquiry 

would require examination under oath. That is the most effective way to obtain persuasive evidence in support of the 

regulatory procedures recommended, which SDOs should be required to accept as an important term of their accreditation. 

Keeping the development of national standards free from corruption is that important. 
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Is the process of creating national standards by voluntary standardization now obsolete?  

Shouldn’t CGSB be replaced with a standards development organization that is more 

professional, and has greater authority, especially within government itself, so that the 

principle requirements of standardization mandated by the Standards Council of Canada Act 

and the Council’s CAN-P-1:2012 text are more credibly and assuredly adhered to?  

The Standards Council being completely dependent upon SDOs, not only for the quality of the content of 

national standards, but also for the propriety of the procedures used to create that content, make necessary a 

process of rigorous and demanding accountability and inspection, and sanctioning with penalties, so that the 

Council may be adequately protected against declaring a draft standard of poor quality or improperly created, to 

be a national standard. Therefore, for the Council to be seen to be taking these matters sufficiently seriously, a 

formal investigation is a necessary first step in preventing such illegal behavior from happening again. 

As to the degree of complicity of Treasury Board in CGSB’s failure to comply with the requirements of the 

Council’s CAN-P-1:2012 text, the following are relevant facts: 

- this 72.34 (2d) project was initiated by a request by Treasury Board and its agreement with CGSB; 

- the agreement with CGSB imposed a set number of weeks for completion in exchange for funding; 

- Brian Thurgood’s being an employee of Treasury Board at the start of the 72.34 (2d) project and for 

a number of weeks thereafter; 

- the powers and position granted Thurgood by CGSB; 

- Thurgood alleges that he has resigned from government, at the very time that he is representing 

Treasury Board in this 72.34 (2d) Committee;
107

 

- Thurgood is allowed to continue on exercising the same position after such alleged resignation, and is 

elevated to the position of Chair of the Working Group by way of an allegedly adequate meeting of 

members of the Working Group of which meeting I was given no notification, nor was this 

appointment announced.
108

 

CGSB’s carrying out the agreement with Treasury Board would be a breach of trust as created by its 

certification as an SDO by way of Part 1 of the CAN-P-1 text. Treasury Board induced CGSB’s breach of trust. 

Both would be liable (legally responsible) to anyone injured by that breach of trust. And CGSB would be subject 

to whatever disciplinary powers and penalties the Council could impose, loss of certification perhaps being one of 

them. If because of a lack of knowledge of the CAN-P-1 text, Treasury Board officials did not know that they 
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 It is indeed strange that a relatively young man would suddenly give up such a secure position, with a very stable and 

authoritative employer, providing a good salary and pension plan, but not be able or willing to say who he represented, or 

was employed by, or paid by, after such alleged resignation from government. But in spite of detailed questioning about such 

facts, the only justification he has provided for the authority he exercises in this 72.34 project was to say, “I do have strong 

support for Government and its agencies.” See his email message to me of June 8, 2015, reproduced in relevant part in 

section 12, “Brian Thurgood, Treasury Board’s Agent,” p. 42. 

108
 Such is an example of the lack of transparency in the procedures imposed by CGSB personnel, i.e., the stealthy and hidden 

way the appointments as ET’s being made the Editor and Thurgood as Chair of the Working Group, without the members of 

the Working Group or the Committee being sufficiently involved such that such appointments would truly be their 

appointments and not those of TG or other CGSB personnel. 
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were inducing a breach of trust, they were negligent, but nonetheless liable to anyone injured by CGSB’s breach 

of trust. If they did know, their inducing the breach of trust was intentional, and as a result, more responsible for 

causing the breach of trust and any damage it has caused. But given Thurgood’s sudden leaving employment with 

Treasury Board, and consequential evasiveness, both while aiding the carrying out of Treasury Board’s agreement 

with CGSB, provides evidence that the Treasury Board officials did know, as did Thurgood himself, that the 

agreement was a breach of the trust that is foundation of CGSB’s accreditation by the Council as an SDO. 

For a comparison by which to judge such behavior, and to make clearer potential civil legal liability, consider 

the applicable criminal offences, in the context of certifications of compliance with 72.34 (2d) being the bases of 

agreements among large organizations, involving millions of dollars of property, and the granting of substantial 

rights and privileges. If the work of an SDO were more closely related to the administration of justice or to 

government activities and responsibilities, the members of an SDO that developed the content and timing of the 

publication of a national standard in accordance with an agreement with an outside agency or person, which 

agreement controlled to some degree the process by which a national standard was created, would be guilty of the 

offence of, “breach of trust by a public officer,” which is defined by s. 122 of the Criminal Code.
109

 An agency or 

person, who knowingly induced such a breach of trust by providing a benefit or reward, would be guilty of the 

offence of, “bribery of a public officer” in Criminal Code s. 121. Both would be based upon the SDO’s 

developing a national standard in a manner that violated the Council’s CAN-P-1 text’s requirements of 

independence from government control, serving the public interest, and standards development is to be based 

upon the achieving of consensus among all interested parties. However, although not being guilty of such criminal 

offences, such activities by the SDO would support civil liability for a breach of trust owed to anyone injured by 

that breach of trust. Being damaged by relying upon the resulting national standard might provide the basis for 

large claims of civil liability. 

And if an SDO obtained the creation of a national standard by knowingly misrepresenting to the Standards 

Council the ways in which the draft standard was created and how its consultation processes were carried out, 

with the intent that the Council act on such misrepresentation, such would be both criminal and civil fraud, and it 

would be an “attempt fraud” if such misrepresentation did not succeed.
110

 Such fraudulent misrepresentation could 

be either a false statement as to the procedures used to create the draft standard, carry out the public review 

consultation, and the contents of its submissions package to the Council, or it could be a failure to disclose 

relevant activity or its true nature.  
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 The Supreme Court of Canada has defined “public official” as used in s. 122, very broadly, as well as the constituent 

elements of the offence; see: R. v. Boulanger, 2006 SCC 32, [2006] 2 S.C.R.. 49, 210 C.C.C. (3d) 1, and the cases that have 

applied it. 

110
 To defraud is to deprive by deceit. There must be proof of dishonesty and deprivation: R. v. Olan, Hudson and Hartnett, 

1978 CanLII 9, [1978] 2 S.C.R. 1175, 41 C.C.C. (2d) 145. To deceive is by falsehood to induce a state of mind; to defraud is 

by deceit to induce a course of action: London & Globe Finance Corp. Ltd. (Re), [1903] 1 Ch. 728 at pp. 732-3. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
http://www.canlii.org/en/ca/scc/doc/2006/2006scc32/2006scc32.html
http://www.canlii.org/en/ca/scc/doc/1978/1978canlii9/1978canlii9.html?autocompleteStr=%5b1978%5d%202%20S.C.R.%201175&autocompletePos=1
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The possibility of such corruption of the process of voluntary standardization would not be possible if all 

decisions as to membership, scheduling and deadlines, the designation of officers such as Chair and editors, and 

the procedures and methods to be used to achieve consensus, were left to the members of the Committee. That is 

what was allowed the Committee that created the existing published first edition of 72.34. Rather than leaving 

such matters to the decision of the Committee this time, CGSB imposed its choices. CGSB’s desire to be part of 

such decisions should be expressed by way of discussion with the Committee at its very first meeting. But the 

decisions as to procedure are to be those of the Committee because it is they who provide the necessary expertise 

and their limited time. Instead, at that very first meeting, without warning CGSB began its imposing of 

procedures, and thereby fulfilling its agreement with Treasury Board. 

Therefore, comparing CGSB’s methods in its other standards development projects is a necessary part of the 

investigation if it is to be sufficiently effective in preventing such illegal behavior being repeated. 

 

27. The Necessary Conclusions and Action to be Taken 

In summation, what CGSB has done in this project and its consequences, both actual and potential, should 

cause great concern to the Standards Council of Canada and to the federal Department of Justice. If the draft 

72.34 (2d), now in its public review stage, becomes a national standard, which, because of its poor quality 

resulted in litigation at the suit of a user of the standard and a damaged client, or other formal inquiry, CGSB and 

the Council would face arguments such as the following: 

1. CGSB has obstructed me and Martin Felsky in applying our expertise in the drafting of a second edition of 

the 72.34 standard. Instead, for purposes of speed, it has recklessly given editing authority to ET, a person 

lacking the necessary qualifications, the most important of which are: (1) having worked in the field as an 

ERMS expert, or, as I have, worked with ERMS experts servicing clients, which is by far the major 

purpose and use of the 72.34 national standard; (2) having used electronic records in legal proceedings so 

as to understand as a litigation lawyer would, how standards are to work as the foundations for their 

specific laws of evidence; and, (3) been involved in the drafting of a national standard for such purposes. 

2. CGSB’s imposing all procedures that this 72.34 (2d) Committee has been allowed to use, has violated 

CGSB’s published statements about working to achieve “consensus.” For example, I was made Chair 

because of the support I have among the records management experts on the Committee, because of my 

years of working with them in the field that 72.34 serves, and in the creation of the 72.11 and 72.34 

national standards. But it was a position without purpose or function because of CGSB’s tight and rigid 

control of all procedures. Nevertheless, I was asked to step down as Chair by Kirk Albert, CGSB’s 

A/Manager, Standards Division, without disclosing a reason why. After I resigned, ET became the Chair; 

her control over the content of the draft became complete. 
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3. CGSB has shown that it will abandon the use of proper procedures in order to submit to government 

pressure, and therefore in violation of its mandate to serve “public need” and not exclusively, government 

need. That is contrary to the Standards Council of Canada Act. CGSB is therefore duty-bound to comply 

with and enforce such laws by not submitting to the pressures and influences applied to it by any agency 

or institution. And therefore CGSB is obligated to reveal its above described performance to the 

Standards Council of Canada when the draft standard is submitted to be declared a National Standard of 

Canada. So far in this project, it has served the federal government’s interests and not the public interest. 

In effect, it has accepted Treasury Board’s apparent refusal to obey the law, and facilitated that illegal 

activity. 

4. Therefore CGSB must have violated the grounds upon which it received its accreditation from the 

Standards Council of Canada as a standards development agency. 

5. And therefore CGSB has shown a disregard for the laws that establish the purposes for which the 

Standards Council of Canada is to grant such accreditation. 

6. CGSB has acted contrary to the purpose and methods it has published as being its purpose and methods, 

for example, in the published 72.34 national standard. 

7. CGSB has imposed methods of production that create an unacceptably high probability of incompetent 

work-product. 

8. CGSB has shown that for purposes of satisfying its own self-interest as to time, convenience, funding, and 

compliance with government pressure, it will violate its purpose and mandate to serve “public interest” 

and not self-interest. 

9. CGSB has shown that it will act in its own self-interest even when its standards development work and 

existence are based upon the volunteered and unpaid work of experts and professional people, and 

therefore even to the extent of acting contrary to the interests of such experts and professional people. 

10. CGSB has shown that it will impose strategies, timetables, and methods by which those experts and 

professional people will do their work, and by which that work will be edited, instead of discussing with 

those experts what those strategies, timetables and methods should be. CGSB does so in complete 

disregard that those experts are limited in their availability, are unpaid, and have obligations as to 

professional duty and needed time to serve clients or institutional employers, or their own businesses. 

11. CGSB has shown that it will allow its secretaries to the technical Committees that it sponsors, to show a 

complete disregard and disrespect for the professional needs and duties of the experts whose time and 

advice those Committees depend upon. 

12. CGSB has shown that it will restrict the methods used by lawyers so as to have them act in an 

incompetent manner. Therefore, no lawyer should work with CGSB as presently constituted. 
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13. CGSB has shown that it will allow and encourage, for purposes of speed and convenience, members of 

Working Groups to operate beyond their professional qualifications, and in violation of laws that create 

offences such as, for example, the offence of, “the unauthorized practice of law,” as happened in 

connection with the drafting of the section 5, legal section, of the 72.34 (2d) drafts.
111

 

14. CGSB has shown that it will abruptly and precipitously dispense with any professional person who does 

not comply completely with its demands, regardless of: (1) the needs of its Committees and Working 

Groups; (2) laws creating rules of professional conduct; and, (3) regardless of the fact that such 

professional members have donated many dozens of hours or more of professional work, all without 

payment. 

15. CGSB does not give sufficient importance to the dependence of the public consultation stage upon the 

persons who draft the standard. For example, who will answer detailed questions and comments as to the 

lawyer’s part in: (1) drafting the standard; (2) using the standard to service institutional records systems; 

(3) the details of the relation of the standard to the laws it serves; (4) using the standard in legal 

proceedings; and, (5) what legal literature there is concerning these facts, e.g., what court decisions are 

there concerning the use of 72.34, as compared to those that don’t, but should? An adequate consultation 

process would include, among other steps, sending the draft standard to various lawyers and records 

management experts for their review of its quality. In other words, a passive consultation process of 

merely announcing the availability of the draft standard for public review is not an adequate consultation 

process. A proactive consultation process is necessary. Will CGSB’s “submissions package” to the 

Standards Council include not only a description of the methods of, and the results of the consultation 

process, but also a description of the qualifications of the people who conducted it and responded to the 

comments and questions received? 

16. CGSB has therefore shown itself to be incapable of coping professionally and adequately with the future 

need for the volume of standards that will be necessary to regulate the use of increasing volumes of 

technology that will be the basis of many important laws—in particular, the volume of laws and national 

standards made necessary by advances in electronic records and information management technology. 

The development of such national standards will fall within CGSB’s standards development jurisdiction. 

17. CGSB has acted without the necessary transparency and not in a forthright manner as to its declared 

holdings of meetings and the making of decisions, and then informing us of such decisions only if the 

right questions are asked. Its actions have been obstructive of achieving consensus. 
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 See the definition of, “person who is authorized to practise law in Ontario,” in s. 1(1) of the Ontario Law Society Act, and 

the definition of, “Provision of legal services,” in s. 1(5),(6). Prosecutions for, “Prohibitions and Offences,” are set out in Part 

I.1 (ss. 26.1 – 26.3). 

http://www.canlii.org/en/on/laws/stat/rso-1990-c-l8/latest/rso-1990-c-l8.html
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18. CGSB appears to operate with disregard for the fact that, although it can give itself legal protection 

against liability for damage caused by the improper use of its standards, it cannot give itself protection for 

damage caused by the proper use of its standards, when such standards have been made defective by its 

own incompetence, and lack of professionalism. Such liability would also be that of the government 

department of which CGSB is a part. 

19. CGSB’s actions in this project show that its personnel lack an understanding of the importance of this 

standard to all legal proceedings and services that use electronic records as evidence, and therefore how 

very important the quality of the standard is. For example, TG’s actions have been aimed at cost-

efficiency and speed, not quality. 

CGSB having done these things in this 72.34 (2d) project, without sufficient disciplining and requirement to 

account for its procedures, no responsible body such as the Standards Council of Canada can trust that CGSB 

won’t do it again. CGSB’s and Treasury Board’s actions in this project imply a belief that the Standards 

Council of Canada has no effective means of investigating the internal operations and methods used by the 

standards development organizations (SDOs) that it has accredited. If that is so, along with the fact that the 

Council depends upon SDOs to use proper procedures, ethical and professional behaviour, and ensure the 

highest quality of the content of the standards that it sponsors, the Council is very vulnerable to declaring such 

drafts to be National Standards of Canada although in fact they lack the quality to be given that status. That 

will badly damage the Council’s reputation, and its appearance as a competent organization, and badly damage 

the alleged quality of all National Standards of Canada. 

This will be happening as more and more laws have to be based upon such national standards for their effective 

operation. Above, I have cited legislation concerning the laws of evidence, electronic commerce, and 

protection of privacy, as examples of how very important national standards are to the operation of such 

important laws.
112

 There are and will be many more laws similarly dependent as our lives become increasingly 

dependent upon electronic technology. Technology requires legal infrastructure that requires national 

standards to regulate its use, and lawyers, courts, and tribunals to use such standards so as to maintain the rule 

of law, which is a constitutional principle.
113

 

And CGSB having done these things, leaves the governments of Canada’s 14 jurisdictions, whose laws are 

dependent upon national standards for their effective operation, vulnerable to having its legislation declared by 
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 See above in section 16, “Lawyers are Essential to any Standard Concerning Electronic Records Management” (p. 50). 

See for example, s. 31.2(1)(a) of the Canada Evidence Act, and s. 34.1(5),(5.1) of the Ontario Evidence Act. See also the 

comparable sections in the other provincial and territorial Evidence Acts as listed below in Appendix A (pp. 89-90); and 

privacy laws based upon a national standard as is PIPEDA, supra note 70 and accompanying text. 

113
 See the Canadian Charter of Rights and Freedoms, which is the first part of The Constitution Act, 1982. The Charter’s 

preamble states: “Whereas Canada is founded upon principles that recognize the supremacy of God and the rule of law.” 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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courts to be of dubious quality and usefulness, and perhaps dangerous and damaging. National standards work 

nationally and not only in relation to federal government legislation only. 

And CGSB having done these things in this project has made clear that Canada’s standards development agencies 

need to be subject to: (1) greater regulation that provides powers of frequent investigation and accountability 

for the use of the powers and authority given such agencies in producing national standards, and, (2) subject to 

greater regulation of the qualifications and performance of the members and employees of such agencies.  

Judging by my experience in this 72.34 (2d) project, CGSB is very much lacking the necessary expertise, 

experience, and professionalism, to be responsible for the development of such an important National Standard of 

Canada, given the size of the population dependent upon it, and in the context in which this standard will be used. 

However, in the Standards Council’s dealing with this matter, if TG and other CGSB personnel respond with 

angry denials, and expressions of outrage, then everybody will lose. At the least, the consequences will be of 

these types: 

(1) until such matters are settled, CGSB will paralyze itself as an SDO, and increase the evidence 

that it should lose its accreditation;  

(2) the Council will have to spend a much greater amount of time dealing with this matter, and in 

particular, protecting the system of voluntary standardization, and its own effectiveness and 

reputation in relation to that system; 

(3) a second edition of 72.34 can never become a National Standard of Canada until the damage 

caused, and the “taint” of the illegal and incompetent procedures used to create it have 

somehow been removed; and, 

(4) CGSB would add to the corroboration it has supplied so far, that no lawyer should work with 

CGSB. That means that CGSB will lack the resources and competence to develop National 

Standards of Canada in the field of electronic records and information management. 

As a matter of abundant caution one must assume that if the current or subsequent draft of a new second 

edition of 72.34 were to become a National Standard of Canada, the improper and illegal procedures by which it 

was created will become known. If for example, I write a legal opinion for a client concerning the work of ERMS 

experts in bringing the client’s ERMS into compliance with 72.34 (2d), I cannot fail to tell the client that I have 

compensated for the errors in it and the improper procedures used to create it. There being no other standard 

having the authority of a National Standard of Canada, I would have to use 72.34 (2d) and deal with its defects 

that way. Otherwise, if the client later learned of those defects, it could accuse me of leaving the necessary proof 

of the “integrity” of its ERMS in court, or in any process of inspection, based upon an illegally and improperly 

created national standard, and failing to inform the client of such weaknesses. Such an accusation could have 

substantial financial and other negative consequences. 
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Similarly, if I were representing a client in court, and the opposing lawyer were to use 72.34 (2d) to try to 

obtain the acceptance (admissibility) as evidence of an electronic record that hurt my client’s position in the 

proceedings, I could not fail to put forward an argument against such acceptance by the court of such evidence, 

because it would be based upon an illegally created national standard. I am required to put forward all available 

arguments and evidence on behalf of my client. It would be an act of professional negligence for me to keep silent 

about such illegal procedures used by CGSB and Treasury Board in the creation of the latest edition of the 72.34 

national standard. 

The only way to remove the “taint” created by CGSB’s procedures, which procedures will impair the use of 

the second edition of 72.34 for the rest of its existence, is for the Standards Council to investigate and apply its 

disciplinary powers, and power to impose the necessary requirements for the 72.34 (2d) project to obtain a 

declaration by the Council as being a national standard. That is, investigated with diligence and detail, otherwise 

CGSB may come to believe itself confirmed in its ways of obtaining funding and national standards. I believe that 

to be necessary so that any draft standard the Council does declare to be a national standard, can be represented to 

a client, to whom a “certification of compliance” is given, as having been created by competent and legal 

procedures. To the contrary, as the 72.34 (2d) draft stands now, it is like a person with a criminal record. To me it 

does not appear possible for the Council to grant it a “pardon.”
114

 

Therefore, all of the above indicates that the federal government needs to establish a more authoritative and 

professional standards development organization and process—(1) more authoritative and respected within the 

federal government itself so as not to be corrupted by government pressures; and, (2) more professional and 

qualified to carry out its duties to serve the public interest.  

And having regard to the future needs of Canada’s laws and society, the federal Department of Justice and the 

Standards Council of Canada have to be told of the dangers of CGSB’s methods before they are applied to future 

projects and to standards of similar importance. Such standards will need the expertise of specialized lawyers. But 

the procedures used by CGSB in this 72.34 (2d) project make clear that no lawyer should work with CGSB. 

Therefore, there is a duty upon me to inform the Standards Council of Canada, and the federal Department of 

Justice of these facts, and of the consequential damage to the process of creating and maintaining National 

Standards of Canada. If that is not sufficient to remedy the danger that CGSB represents to legislation based upon 

its standards development work, then all Attorneys General in Canada must be warned. 

If the draft second edition of 72.34, with the history that CGSB is creating for it to the date that I resigned, 

were to become a National Standard of Canada, then all 14 Attorneys General in Canada must be informed of its 

weaknesses as described herein. That is so even if its content were made perfect. The procedure by which such 
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 A pardon is now called a “record suspension,” pursuant to an amendment in 2012 to the federal Criminal Records Act. 

That same amendment changed the “long title” of this Act from, An Act to provide for the relief of persons who have been 

convicted of offences and have subsequently rehabilitated themselves” to, An Act to provide for the suspension of the records 

of persons who have been convicted of offences and have subsequently rehabilitated themselves. 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-47/latest/rsc-1985-c-c-47.html
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content had been created would still be incompetent and illegal. No court can base its decisions upon a national 

standard that has been improperly created. Attorneys General are required to defend the legislation created in each 

of their jurisdictions. That includes legislation involving the use of electronic records, which is most legislation. 

The law of evidence states that for an electronic record to be accepted as evidence, its “integrity” must be proved, 

and that requires proof of the “integrity” of the electronic records system by or in which the record was recorded 

or stored.
115

 Such proof of that “integrity” requires the application of 72.34. That is where the defence of such 

legislation would falter. 

The Canadian General Standards Board lacks the competence to foresee such consequences of its actions. And 

there is strong evidence that Treasury Board has been knowingly complicit (and not merely negligently complicit) 

in CGSB’s violation of the rules for the creation of National Standards of Canada, and intentionally complicit in 

the methods CGSB has used to carry out the agreement between them. 

National standards of Canada in the areas of electronic technology and records management will become 

increasingly important. And developing those standards will fall within the jurisdiction of CGSB. As a result, for 

such purposes, Canada has a very weak and vulnerable standards development process. 

Consider in comparison, the massive increase in the size and complexity of the legal infrastructure of laws, 

agencies, officials, police forces, educational facilities, courts, judges, and lawyers made necessary by motor 

vehicle transportation’s replacing horse-powered transportation. The corresponding increases in legal 

infrastructure necessitated by electronic records and information management technology will be much greater 

and develop much faster.     

All of which is respectfully submitted by, 

 

     Ken Chasse 

 

Ken Chasse, J.D., LL.M., member of the Law Society of Upper Canada (Ontario), and of the Law Society of 

British Columbia, Canada.  (My qualifications are outlined in Appendix D (p. 155). 
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 See for example, s. 31.2(1)(a) of the Canada Evidence Act, and s. 34.1(5),(5.1) of the Ontario Evidence Act. See also the 

comparable sections in the other provincial and territorial Evidence Acts as listed below in Appendix A (pp. 89-90). 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
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Appendix A 

A List of Electronic Record and Business Record Provisions in the Evidence Acts in Canada, and Electronic 

Commerce Acts [Accessible on CanLII (the Canadian Legal Information Institute)] 

Canada (Federal) (CEA) 

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, Parts 2 and 3. 

Canada Evidence Act, R.S.C. 1985, c. C-5, ss. 31.1 to 31.8 (electronic records); s. 30 (business records); (s. 40: 

subject to the CEA and other Acts of Parliament, provincial laws of evidence apply). 

Alberta  

Electronic Transactions Act, R.S.A. 2000, c. E-5.5. 

Alberta Evidence Act, R.S.A. 2000, c. A-18, ss. 41.1 to 41.8 (electronic records) (no business records provision). 

British Columbia (no electronic records provisions) 

Electronic Transactions Act, S.B.C. 2001, c. 10. 

Evidence Act, R.S.B.C. 1996, c. 124, ss. 41.1-41.4 (electronic record court documents, but no electronic records 

provisions; but see also s. 43); s. 42 (business records). 

Manitoba 

The Electronic Commerce and Information Act, C.C.S.M. c. E55. 

The Manitoba Evidence Act, C.C.S.M. c. E150, ss. 51.1 to 51.8 (electronic records); s. 50 (business records). 

New Brunswick 

Electronic Transactions Act, S.N.B. 2001, c. E-5.5. 

Evidence Act, R.S.N.B. 1973, c.E-11, ss. 47.1, 47.2 (electronic records); s. 49 (business records). 

Newfoundland and Labrador 

Electronic Commerce Act, S.N.L. 2001, E-5.2. 

Evidence Act, R.S.N.L. 1990, c. E-16 (has neither electronic records provisions nor business record provisions; 

but see also s. 8.1). 

Nova Scotia 

Electronic Commerce Act, S.N.S. 2000, c. 26. 

Evidence Act, R.S.N.S. 1989, c. 154, ss. 23A to 23G (electronic records); s. 23 (business records). 

Ontario 

Electronic Commerce Act, 2000, S.O. 2000, c. 17. 

Evidence Act, R.S.O. 1990, c. E.23, s. 34.1 (electronic records); s. 35 (business records). 

Prince Edward Island 

Electronic Commerce Act, R.S.P.E.I. 1988, c. E-4.1. 

Electronic Evidence Act, R.S.P.E.I. 1988, c. E-4.3 (all 8 sections concern electronic records). 

Evidence Act, R.S.P.E.I. 1988, c. E-11, s. 32 (business records). 

Quebec 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
https://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
https://www.canlii.org/en/mb/laws/stat/ccsm-c-e150/latest/ccsm-c-e150.html
https://www.canlii.org/en/nb/laws/stat/rsnb-1973-c-e-11/latest/rsnb-1973-c-e-11.html
https://www.canlii.org/en/nl/laws/stat/rsnl-1990-c-e-16/latest/rsnl-1990-c-e-16.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-154/latest/rsns-1989-c-154.html
https://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-e-4.3/latest/rspei-1988-c-e-4.3.html
https://www.canlii.org/en/pe/laws/stat/rspei-1988-c-e-11/latest/rspei-1988-c-e-11.html
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An Act to Establish a Legal Framework for Information Technology, R.S.Q. 2001, c. C1-1, ss. 2, 5-8, and 68 

(electronic and business records). 

Civil Code of Quebec, S.Q. 1991, c. 64, Articles: 2831-2842, 2859-2862, and 2869-2874 (electronic and business 

records). 

Saskatchewan 

The Electronic Information and Documents Act, 2000, The, SS 2000, c. E7.22. 

The Evidence Act, S.S. 2006, c. E-11.2, ss. 54-59 (electronic records); ss. 49-50 (business records). 

Yukon 

Electronic Commerce Act, R. S.Y. 2002, c. 66. 

Electronic Evidence Act, R.S.Y. 2002, c. 67 (all 8 sections concern electronic records). 

Evidence Act, R.S.Y. 2002, c. 78, s. 39 (business records). 

Northwest Territories 

Electronic Transactions Act, S.N.W.T. 2011, c. 13. 

Evidence Act, R.S.N.W.T. 1988. c. E-8, s. 47 (business records). (No electronic records provisions); but see also 

ss. 61 and 62. 

Nunavut 

Electronic Commerce Act, S. Nu. 2004, c. 2004, c. 7. 

Evidence Act, R.S.N.W.T. (Nu.) 1988. c. E-8, s. 37.1 (electronic records); s. 47 (business records). 

 

Uniform Law Conference of Canada (the following are the “model Acts” for the above legislation):
116

 

Uniform Electronic Commerce Act (published, 1999); 

Uniform Electronic Evidence Act (published, 1998). 

  

                                                      
116

 Because of the adoption of such model Acts, the wording and structure of Evidence Acts and Electronic Commerce Acts 

look so very similar across Canada. Quebec has a different legislative tradition and history, but its legislation listed above is 

equally adequate to serve the same purposes. Note however, the differing legislative situations among Canada’s 14 

jurisdictions. Three of them do not have electronic records provisions. Alberta has electronic provisions but no business 

record provisions. Newfoundland and Labrador has neither, and British Columbia and the Northwest Territories have 

business record provisions but no electronic records provisions. However, the various other sections in several jurisdictions 

as cited above may be able to serve the same purposes, they being too new to be certain. And wherever there is no legislation 

applicable, the common law, being the law created by judges’ decisions without reliance upon statutes, applies. But judges’ 

decisions may give different answers to the same issues and questions. However, regardless those legislative and judge-made 

differences in the law, the 72.34 national standard is equally applicable in all jurisdictions. That is because it is the common 

nature of electronic records that dictates the use of 72.34, and not the particular state of the legislation and judge-made law in 

each jurisdiction. But the interpretation and use of 72.34 may differ from one jurisdiction to the next. Clearly legislative 

amendments are needed to rationalize and reduce such differences of legislation, interpretation, and usage. 

https://www.canlii.org/en/qc/laws/stat/cqlr-c-c-1.1/latest/cqlr-c-c-1.1.html
https://www.canlii.org/en/qc/laws/stat/cqlr-c-ccq-1991/latest/cqlr-c-ccq-1991.html
https://www.canlii.org/en/sk/laws/stat/ss-2006-c-e-11.2/latest/ss-2006-c-e-11.2.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-67/latest/rsy-2002-c-67.html
https://www.canlii.org/en/yk/laws/stat/rsy-2002-c-78/latest/rsy-2002-c-78.html
https://www.canlii.org/en/nt/laws/stat/rsnwt-1988-c-e-8/latest/rsnwt-1988-c-e-8.html
https://www.canlii.org/en/nu/laws/stat/rsnwt-nu-1988-c-e-8/latest/rsnwt-nu-1988-c-e-8.html
http://www.ulcc.ca/en/older-uniform-acts/electronic-evidence/1924-electronic-evidence-act
http://www.ulcc.ca/en/uniform-acts-new-order/older-uniform-acts/703-electronic-commerce/1647-uniform-electronic-commerce-act-1999
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Appendix B 

A Summary of Electronic Records Management System Compliance Principles and Tests Established by the 

National Standard of Canada, 

Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017 (“72.34-2017”) 

 

The national standard, 72.34, applies to all electronic records management systems, including those of the 

other National Standard of Canada, Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-

72.11-93 (2000) (“72.11”). However, 72.11 is still the “industry standard” for the requirements of imaging 

(converting paper records to digital (electronic) storage).
117

  

The principal groupings of the principles provided by 72.34 are: [The square bracketed references that follow 

each, refer to sections and paragraphs within the national standard, 72.34.] 

1. Management authorization and accountability: to test that records and document management receives 

authoritative recognition from senior management. [5.4.3] This is an essential aspect of an electronic records 

management system’s, “system integrity,” and “usual and ordinary course of business,” which are requirements of 

the Evidence Acts.
118

 

2. Documentation: to test whether sufficiently detailed and unambiguous documentation exists for the 

procedures used to manage records and documents; that this documentation is sufficiently known to all parties 

that have access to modify the electronic records in any manner; and that the guidance in this documentation is 

followed by all such parties at all times. 

3. Reliability: Reliability of electronic records is tested according to the following legal rules: 

Authenticity: to test whether records and documents actually come only from the person, organization or other 

legal entity asserting to be their author or authorizing authority. [5.2.2] 

Integrity: the electronic records provisions of the Evidence Acts state that where any such record is challenged 

as to whether it is a reliable copy of its electronic source, such challenge is satisfied by, “evidence of the integrity 

of its electronic records system by or in which the data was recorded or stored.” Therefore, proof of the integrity 

of any particular electronic record is established by proof of the integrity of the electronic RM system that 

recorded or stored it—this is the “system integrity test” of admissibility for electronic records (the acceptability of 

records in legal proceedings). [5.2.3] To aid proof of such “system integrity,” the electronic records provisions of 

the Evidence Acts provide three presumptions that are paraphrased in subsections of the national standard [5.2.3 

(a), (b), (c)]. 

4. The procedures manual and corporate records officer
119

: to test whether there is a current manual covering 

all policies, procedures, and systems in regard to all records and information management. Again, authorization, 

                                                      
117

 72.34 may be purchased at this website; online: 

 <http://www.techstreet.com/standards/can_cgsb/72_34_2005?product_id=1252845http://www.techstreet.com/standards/ca

n_cgsb/72_34_2005?product_id=1252845>; 

 72.11  may be purchased at this website; online: 

 <http://www.techstreet.com/standards/can_cgsb/72_11_93?product_id=23271>. Both standards are currently being 

revised. The revised editions will be available sometime in 2016 or 2017. 

118
 See for example, the Canada Evidence Act, ss. 30 and 31.1-31.8. 

119
 72.34 uses the term “corporate records officer” (CRO), instead of “chief records officer,” or, “chief records manager.” In 

section 3 of 72.34, “Terms and definitions,” is this definition (p. 6): “3.17 corporate records officer CRO, [the] organization 

Person authorized to act on behalf of the organization and entrusted for overall governance of the electronic record 

management program and related programs.” 

http://www.techstreet.com/standards/can_cgsb/72_34_2005?product_id=1252845http://www.techstreet.com/standards/can_cgsb/72_34_2005?product_id=1252845
http://www.techstreet.com/standards/can_cgsb/72_34_2005?product_id=1252845http://www.techstreet.com/standards/can_cgsb/72_34_2005?product_id=1252845
http://www.techstreet.com/standards/can_cgsb/72_11_93?product_id=23271
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
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accountability, and documentation for such a manual, and for the creation of the position of corporate records 

officer should be based upon a bylaw, or order of similar authority within the organization. There can be one or 

more manuals covering these functions. [5.4.2; 5.4.3] 

5. Readiness to produce (the “Prime Directive”). “An organization shall always be prepared to produce its 

records as evidence.” [5.4.3c, at p. 17] Measuring the readiness to produce its records by gauging the 

organization’s ability to produce an human-readable or human-viewable version of any document or record. “This 

dominant principle applies to all of the organization’s business records including electronic, optical, original 

paper source records, microfilm and other records of equivalent form and content.” [5.4.3c; 5.4.1c] 

6. The “usual and ordinary course of business,” and “system integrity”: to test whether: (1) the electronic 

documents or records that are to be used as documentary evidence have been recorded, stored, and used in the 

organization’s usual and ordinary course of business, i.e., within its normal, approved practices and procedures; 

and, (2) the “system integrity” of the RM system those records come from. [5.2.1b, c] These tests from the 

Evidence Acts refer to the organization’s records and information management, and not simply the usual and 

ordinary course of business of its chief records officer. It is what senior management has approved by bylaw (or 

order of comparable authority), not what its chief records officer has invented or improvised. Such is an important 

factor in proof of “system integrity.” [6.2.1; 6.2.2] 

7. Retention and Disposal: to test that an appropriate retention program has been documented and is followed. 

RM policy should provide guidelines for records storage, protection, and retention so that records remain 

available and usable as required for decision-making, program-service delivery, and accountability. Disposal 

should occur in accordance after business, legal, and audit requirements have been served and the applicable 

retention periods have expired, such disposal being formally documented. [6.8; 6.9] 

8. Backup and system recovery: to test whether appropriate backup procedures are in place and maintained. 

[6.10] 

9. Security and protection: to test whether appropriate security is in place and is maintained. [6.12] 

10. Quality Assurance Program: to test whether a quality assurance program is in place and is adequate, 

including periodic confirmation reviews conducted by independent audit to verify compliance. [7] 

11. Audit Trail: to test whether audit trails are in place and are adequate to provide evidence of the authenticity 

of stored records. [8] 

12. Additional tests that touch on related areas such as system management, workflow, and version control. [8; 

Annexes A, and C] 

---------------------------------------------------------------------------- 

There are more than 200 specific compliance tests that are applied to determine if the individual principles are 

being complied with. The tests are grouped under these topics: 

A. Chief Records Officer;  B. Records Management Policy Manual;  C. Procedures Manual; D. 

Authenticity;  E. Reliability;  F. Audit Trails;  G. Retention Policy and Practice;  H. Security and Protection;  

I. Backup Business Continuity;  J. Quality Assurance Program;  K. System Management; L. Readiness to 

Produce Records as Evidence;  and,  M. Record Version Control. 

The analysts—a combined team of records management and legal expertise—analyze: (1) the nature of the 

business involved; (2) the uses and value of its records for its various functions; (3) the likelihood and risk of the 

various types of its records being the subject of legal proceedings, or of their being challenged by some regulating 

authority; and, (4) the consequences of the unavailability of acceptable records—for example, the consequences 

of its records not being accepted in legal proceedings. 
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The details of good electronic records management practice may differ substantially from one organization to 

another. And, to determine adherence to the compliance tests, an examination of the records management of every 

department has to be conducted. For example, a government auditor may require that such an independent 

assessment be conducted of a business, or of a government agency, board, or commission, or of a university 

records system. 

Similarly, in regard to the older National Standard of Canada, Microfilm and Electronic Images as 

Documentary Evidence CAN/CGSB-72.11-93 (“72.11” but now withdrawn), there were a comparable series of 

more than 57 compliance tests that is applied. The tests are grouped under these topics:  

A. Establishing the Electronic Image Management Program; B. Procedures Manual; C. Maintenance of 

Images; D. Conversion of Images to Secure Storage; E. Authorization of Conversion of Images; F. 

Bibliographic Information; G. Audit Trails; H. Supervisory Control; and, I. Certificate of Disposal of 

Source Records. 

[To be proved is whether 72.34-2017 can provide equal quality control as an imaging standard as did 92.11.] 
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Appendix C 

Standards Development Organizations (SDOs) 

 

Directory of Accredited Standards Development Organizations: 

http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations 

 

- currently, there are 9 standards development organizations (see list immediately below) 

 

About the Canadian General Standards Board 

http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/info-eng.html 

 

CGSB’s Technical Work Program Report: 

http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-

generalstandards-eng.html 

 

CGSB’s Publications: 

http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/index-eng.html 

 

Directory of Accredited Standards Development Organizations 

1. Air-Conditioning, Heating & Refrigeration Institute 

2800 Skymark Avenue, Building 1, Suite 201  

Mississauga, Ontario L4W 5A6 

http://www.ahrinet.org  

Status: Accredited  

As of: 2013-12-17 

Work program  

Danny Abbate  

Manager, Standards 

DAbbate@ahrinet.org 

+1 703 600 0327 

+1 703 562 1942  

 

2. ASTM International 

171 Nepean Street, Suite 400 

Ottawa, ON K2P 0B4 

http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations
http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/index-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/info-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-generalstandards-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-generalstandards-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-generalstandards-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/index-eng.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/index-eng.html
http://www.scc.ca/en/accreditation/standards/directory-of-accredited-standards-development-organizations
http://www.scc.ca/en/accreditation/accreditation-des-oen/air-conditioning-heating-refrigeration-institute
http://ahrinet.org/site/306/Standards
http://www.ahrinet.org/App_Content/ahri/files/standards%20pdfs/AHRI%20Work%20Program%20-%20September%202015.pdf
mailto:DAbbate@ahrinet.org
http://www.scc.ca/en/accreditation/accreditation-des-oen/astm-international
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http://www.astm.org  

Status: Accredited  

As of: 2013-02-04 

Work program is not available at this time as ASTM has not yet pursued developing standards using the 

Requirements & Guidance – Accreditation of Standards Development Organizations.  

Diane C. Thompson 

Director 

DThompson@astm.org 

+1 613 751 3409 

 

 3. Bureau de normalisation du Québec 

333, rue Franquet 

Québec, QC G1P 4C7 

http://www.bnq.qc.ca  

Status: Accredited  

Work program  

Nicole Gagné 

Nicole.Gagne@bnq.qc.ca 

+1 418 652 2238 

+1 418 652 2221  

 

4. Canadian General Standards Board (CGSB) 

Phase III, 6B1, 11 Laurier Street, Gatineau, QC K1A 1G6 

http://www.tpsgc-pwgsc.gc.ca  

Status: Accredited  

Work program : http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-

standards/normesgenerales-generalstandards-eng.html 

Kirk Albert 

Acting Manager, Standards 

Kirk.Albert@tpsgc-pwgsc.gc.ca 

+1 819 956 0390 

+1 819 956 5740  

 

 5. Canadian Standards Association (operating as CSA Group) 

178 Rexdale Boulevard 

Etobicoke, ON M9W 1R3 

http://www.astm.org/
mailto:DThompson@astm.org
http://www.scc.ca/en/accreditation/sdo-accreditation/bureau-de-normalisation-du-quebec
http://www.bnq.qc.ca/
http://www-cert.criq.qc.ca/bnq/documents/fr_NCW410.pdf
mailto:Nicole.Gagne@bnq.qc.ca
http://www.scc.ca/en/accreditation/accreditation-des-oen/canadian-general-standards-board-cgsb
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-generalstandards-eng.htmlhttp:/www.tpsgc-pwgsc.gc.ca/ongc-cgsb/programme-program/normes-standards/normesgenerales-generalstandards-eng.html
mailto:Kirk.Albert@tpsgc-pwgsc.gc.ca
http://www.scc.ca/en/accreditation/accreditation-des-oen/canadian-standards-association-operating-csa-group
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http://www.csagroup.org/us/en/home  

Status: Accredited  

Work Program  

David Zimmerman 

david.zimmerman@csagroup.org 

+1 416 747 4139 

+1 416 401 6621  

 

 6. Health Standards Organization 

1150 Cyrville road 

Ottawa, Ontario K1J 7S9  

https://healthstandards.org/ 

Director, Standards, Maureen.oconnor@healthstandards.org 

+1.613.738.3800 Ext. 549 

Status: Accredited  

Expires on: 2020-09-20 

Work program is not available at this time as  

Health Standards Organization (HSO)  

has not yet pursued developing standards using the Requirements &  

Guidance – Accreditation of Standards Development Organizations.  
 

 7. NSF International  

88 McGilvray Street  

Guelph, ON N1G 2W1  

http://www.nsf.org/  

Status: Accredited  

As of: 2014-07-07 

Work program is not available at this time as NSF International has not yet pursued developing standards 

using the Requirements & Guidance – Accreditation of Standards Development Organizations.  

Andrea O. Burr 

Policy Specialist 

aburr@nsf.org 

+1 734 913 5794  

+1 734 827 6108  

 

 8. ULC Standards 

171 Nepean Street, Suite 400 

http://www.csagroup.org/us/en/home
http://standardsactivities.csa.ca/standardsactivities/projectstatus.asp#wto
mailto:david.zimmerman@csagroup.org
https://healthstandards.org/
https://healthstandards.org/
mailto:Maureen.oconnor@healthstandards.org
http://www.scc.ca/en/accreditation/accreditation-des-oen/nsf-international
http://www.nsf.org/
mailto:aburr@nsf.org
http://www.scc.ca/en/accreditation/accreditation-des-oen/ulc-standards
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Ottawa, ON K2P 0B4 

http://www.ulc.ca  

Status: Accredited  

To participate: 

brian.p.murphy@ul.com  

To request a standard be written: 

rae.dulmage@ul.com  

General enquiries: 

customerservice@ulc.ca  

Work Program  

+1 613 755 2729 

 

 9. Underwriters' Laboratories Inc. 

171 Nepean Street, Suite 400 

Ottawa, ON K2P 0B4 

http://www.ul.com  

Status: Accredited  

As of: 2013-02-04 

Work Program  

Maria Iafano  

Director 

maria.iafano@ul.com 

+1 416 288 2339 

  

http://www.ulc.ca/
mailto:Brian.p.murphy@ul.com
mailto:Rae.dulmage@ul.com
mailto:customerservice@ulc.ca
http://canada.ul.com/ulcstandards/workprogram/
http://www.scc.ca/en/accreditation/accreditation-des-oen/underwriters-laboratories-inc
http://www.ul.com/
http://ulstandards.ul.com/ul-standards-for-canada/work-programs/
mailto:maria.iafano@ul.com
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Appendix D 

Qualifications of Ken Chasse (“Chase”), a records management lawyer 

I, Ken Chasse, J.D., LL.M., am a member of the Law Society of Upper Canada (Ontario), and of the Law Society 

of British, Canada. I have a master’s degree in law. I am a lawyer specialized in the law of electronic records 

management systems, which includes the following laws insofar as they apply to electronic records:  

(1) evidence - the legal requirements for records to be used as evidence;  

(2) electronic commerce - the use of electronic records in place of paper  records;  

(3) personal information protection and privacy – record systems security;  

(4) electronic discovery - the mandatory exchange of relevant records before a trial;  

(5) the records management requirements for tax records; and,  

(6) the law concerning compliance of records systems with the National Standards of Canada for 

electronic records management (see below).  

 

I have published many articles in legal publications concerning these areas of law, in relation to records 

management systems. Recent examples can be downloaded (pdf) from the Social Science Research Network; 

online: SSRN author’s page:  <http://ssrn.com/author=1398484> (pdf downloads). And for recent blog articles, 

see his Slaw blog author’s page; online:  <http://www.slaw.ca/author/chasse/> .  

See also:  “’Records Management Law’—a Necessary Major Field of the Practice of Law” (2015), 13 Canadian 

Journal of Law and Technology 57-100. A summary of this article has been posted on the SSRN, and on the blog, 

Slaw, at: <http://www.slaw.ca/2015/05/28/records-management-law-a-necessary-major-field-of-the-practice-of-

law-a-summary/>. 

 

I have taught courses in the law of evidence at the faculties of law at universities in Canada. And I have been a 

speaker at dozens of conferences, on the subjects of evidence and records management. (A full list of publications 

and speaking engagements can be provided.) 

 

Since 1989, working with experts in electronic records management, I have done consulting work for a variety of 

commercial and institutional organizations. Such consultations are based upon the areas of law listed above and 

the legal requirements of the National Standards of Canada for electronic records management systems, which are:  

(1) Electronic Records as Documentary Evidence  CAN/CGSB-72.34-2005 (“72.34” at: 

http://publications.gc.ca/site/eng/287649/publication.html), published in December 2005; and,  

(2) Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-72.11-93 (“72.11,” at: 

http://publications.gc.ca/site/eng/37842/publication.html (updated to 2000; first published in 1979 as, Microfilm 

as Documentary Evidence)). 

For more than 30 years, I have been involved in the writing of National Standards of Canada for business and 

government records. I was a legal advisor to the Committee of the Canadian General Standards Board (CGSB) 

that wrote the national standard, Electronic Records as Documentary Evidence  CAN/CGSB‐72.34‐2005. The 

CGSB is one of Canada's major standards development organizations. Its draft standards are submitted for 

approval and promulgation as national standards by the Standards Council of Canada. I was also a legal advisor to 

the CGSB Committee that developed the national standard, Microfilm and Electronic Images as Documentary 

Evidence, CAN/CGSB‐72.11‐93 (updated by the same CGSB Committee in 2000). I was also the legal advisor in 

1988 to the CGSB Committee on Microfilming. That Committee wrote and revised the original National Standard 

of Canada, Microfilm as Documentary Evidence CAN2-72.11-79; beginning in 1978, I was the legal advisor to 

the Committee that drafted it.  

http://ssrn.com/author=1398484
http://ssrn.com/author=1398484
http://www.slaw.ca/author/chasse/
http://www.slaw.ca/author/chasse/
http://www.slaw.ca/2015/05/28/records-management-law-a-necessary-major-field-of-the-practice-of-law-a-summary/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://www.slaw.ca/2015/05/28/records-management-law-a-necessary-major-field-of-the-practice-of-law-a-summary/
http://www.slaw.ca/2015/05/28/records-management-law-a-necessary-major-field-of-the-practice-of-law-a-summary/
http://publications.gc.ca/site/eng/287649/publication.html
http://publications.gc.ca/site/eng/37842/publication.html
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/index-eng.html
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I have considerable experience using records as evidence in legal proceedings. During the earlier part of my 

career, beginning in 1966, I was a criminal lawyer for many years, both as a prosecutor and a defence counsel in 

both Toronto and Vancouver. And in relation to Canadian criminal law, during those years I was the editor of law 

journals, published many articles, and was a speaker at many conferences. 

 

For three years, 1976‐78, I was the head of the Evidence Project at the federal Department of Justice, which 

project reviewed the Law Reform Commission of Canada’s “Evidence Code” in its Report On Evidence 

(published in December, 1975). On April 3, 1976, the Minister of Justice and Attorney General of Canada, Ron 

Basford, announced that the Department of Justice would conduct a major re-assessment of the rules of evidence, 

and that I would, “assume the responsibility for ensuring that proper consultation does occur.” That project 

involved my speaking at 40 conferences and seminars. I was also the chair and a member of the 

Federal/Provincial Task Force on Uniform Rules of Evidence from 1977 to 1981. That work is described in my 

article, “A Canada Evidence Code Should Replace the Canada Evidence Act” (pdf), posted on the SSRN on 

January 16, 2014. 

 

From 1979 to 1988, I was the first Director of Research of the Research Facility (now, LAO LAW in Toronto) 

within Legal Aid Ontario (LAO)—a large centralized legal research unit providing legal research services to 

many thousands of Ontario lawyers. I designed the technology of centralized legal research upon which it 

operates. See my article, “The Technology of Centralized Legal Research Can Solve the Unaffordable Legal 

Services Problem” (pdf), posted on the SSRN on August 2, 2014. I have written several articles on the “access to 

justice” problem of unaffordable legal services. They are available from my SSRN author’s page, and from my 

Slaw blog author’s page. From the same sources pdf copies of my articles on electronic records management can 

be freely downloaded. 

-o- 

  

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2443495
https://www.research.legalaid.on.ca/login.shtml
http://legalaid.on.ca/en/default.asp
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2475350
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2475350
http://ssrn.com/author=1398484
http://www.slaw.ca/author/chasse/


157 

Appendix E Online template for recording comments to the drafts of the standard 
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Appendix F 

Relevant email messages 

 1. Messages sent April 2, 2015: (a) from TG, CGSB’s Secretary to Committee, replying to; (b) my 

message, re changes to the legal section of the 5th draft of the standard, on April 2, 2015 

Hello Ken,  

I would recommend that any additional comments that you may have be submitted along with the other 

Committee members, which will allow you until April 9 to send your comments.  

Comments will be accepted for consideration if they are of technical nature only and they have not been 

previously submitted and addressed. Please send your comment by USING TRACK CHANGES to the 

draft (attached for your convenience).  

CGSB’s role is to balance quality and efficiency of the standards development process. It is necessary to 

maintain timelines, otherwise we will not have the required funding support to complete the standard. As we 

have been preparing this draft for over a year now and still don’t have a Committee Draft, I need to continue 

the process forward.  

During the 60-day public review period and ballot period, Committee members will again have the 

opportunity to provide comments to the Draft.  

Should you need help with track changes, please let me know. 

Happy holidays (Eastern weekend)  

[TG, Secretary to the Committee] 

---------o 

Ken Chasse wrote: 

TG:  

Re: distribution of latest draft of 72.34, dated March 17th. 

In the Part 5 "legal" section of the latest draft there are several errors of law and serious omissions. 

Therefore it should not be distributed further or made available beyond the Working Group. This has happened 

because I was not given an opportunity to see what was done with my comments on the previous draft before the 

latest draft was distributed. And this time it has been made available to the whole Committee. There are other 

lawyers on the Committee. 

I have completed a detailed analysis of Part 5 which I shall send to you and [ET] as soon as I have Martin Felsky's 

and Jean-Yves Blanchard's comments on my work. Public review of the standard in its present condition would 

damage its credibility. 

I will do the same for the rest of the draft. I will move quickly, but cost-efficiency should be a means and not an 

end, regardless of quality. 

--- Ken (Ken Chasse).  

----------------------------------------------------o 

 2. from ET, February 22, 2015, re the need to change the term “Prime Directive” to “Primary Principle”: 

“Ken, really? The Prime Directive? 

“’In the fictitious universe of Star Trek, the Prime Directive is the guiding principle of the United Federation of 

Planets. The Prime Directive prohibits Starfleet personnel from interfering with the internal development of alien 



159 

civilizations. This conceptual law applies particularly to civilizations which are below a certain threshold of 

technological, scientific and cultural development; preventing starship crews from using their superior technology 

to impose their own values or ideals on them. As time-travel became a recurring feature in the franchise, the 

concept was expanded as a Temporal Prime Directive, prohibiting those under its orders from interfering in 

historical events.’ (Wikipedia)” 

“If we want to be taken seriously, we should not give readers an opportunity to make unwanted connections: 

72.34, the Star Trek standard.” 

----------------------------------------------------o 

 3. from Brian Thurgood, May 29, 2015, as an example of his control of the Committee’s Working Group: 

“In the fictitious universe of Star Trek, the Prime Directive is the guiding principle of the United Federation of 

Planets. The Prime Directive prohibits Starfleet personnel from interfering with the internal development of alien 

civilizations. This conceptual law applies particularly to civilizations which are below a certain threshold of 

technological, scientific and cultural development; preventing starship crews from using their superior technology 

to impose their own values or ideals on them. As time-travel became a recurring feature in the franchise, the 

concept was expanded as a Temporal Prime Directive, prohibiting those under its orders from interfering in 

historical events.” (Wikipedia) 

“If we want to be taken seriously, we should not give readers an opportunity to make unwanted connections: 

72.34, the Star Trek standard. 

“Regards, 

Brian.” 

-------------------------------------------------o 

 4. from me to Martin Felsky, June 19, 2015, as to further reasons to resign: 

“Additions to the need to resign: 

“[TG’s] message below of June 16th, as to CGSB's: (1) iron-fisted, imposed use of columnar comments forms 

regardless the length or complexity of the comments; and, (2) insistence upon having, "the right of last edit before 

distribution to the Committee," even though such editing twice produced errors of law and other serious 

weaknesses in the draft distributed to the Committee, makes even stronger beyond compelling need, the 

justification of our resignations. 

“In the exchange of messages below, there is evidence that:  

“(1) CGSB, as stated by [TG], insists that, "CGSB is the authority on editing," and distribution of the draft to the 

Committee, even though such process results in errors of law being displayed to the Committee in a draft that 

nonetheless is said to have been agreed by the Working Group to be distributed to the Committee; and,  

“(2) [TG's] reply of June 16th, ignoring my request of June 10th, that the Committee be informed that the draft 

that was made available to them on June 9th contained a very faulty "legal section" containing errors of law, 

shows that CGSB is in such a rush, that the quality of the draft so distributed is of much less importance than that 

CGSB's procedures be applied without fail and without regard to consequences. 

“In fact, I was never asked about distribution to the Committee, and would never agree to have such a damaged 

draft legal section be distributed to the Committee as was the legal section in both the 5th and 6th drafts. 

“CGSB: (1) makes up rules, regardless whether such rules may be beyond what is permitted by the Standard 

Council of Canada's CAN-P-1 text (its "Bible" and foundation for CGSB's accreditation and all that CGSB is 

allowed to do); (2) is excessively insistent that its powers of direction and control be obeyed, regardless the 

consequences to the resulting proposed national standard that is to be submitted to the Standards Council of 

Canada.  
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“(The messages below contain proof of that.)  

“As a result of this 72.34 revision project, CGSB's rush to create a National Standard of Canada regardless of 

quality, makes it dangerous to the Council's reputation, and to the quality of all national standards. As to judging 

the importance of the revised 72.34 standard by way of the size of population affected, there can be no more 

important national standard than 72.34. For example, s. 8 of Ontario's Electronic Commerce Act, which concerns 

all commercial transactions, which is what we all do, requires proof of the "integrity of the information contained 

in the electronic document," used in electronic commerce. (Faulty records management might not cause the 

contained information to lack such "integrity," but faulty software certainly can, and bad software is very 

prevalent.) 

“So, we are not resigning any too soon Martin. CGSB's procedures in this project have been not only 

inappropriate, but also, they are illegal, and very likely to result in a very bad National Standard of Canada--a 

national standard upon which many thousands of people will be dependent, as well as will major pieces of federal, 

provincial, and territorial legislation. 

“--- Ken (Ken Chasse).” 

-------------------------------------------------o 

  

http://www.canlii.org/en/on/laws/stat/so-2000-c-17/latest/so-2000-c-17.html
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8. Objection text: objection to the Standards Council allowing CGSB to investigate itself 

 

Re: the 72:34(2d) CGSB Project – The Investigation Made Necessary by the Complaint of Ken Chasse 

To: John Davey, Program Manager, Quality Accreditation Services, Standards Council of Canada 

Ken Chasse
120

 

November 13, 2015 

Introduction—putting 72.34 out for public review has changed everything 

Kirk Albert, A/Manager, Standards Division, Canadian General Standards Board (CGSB) sent me a message 

on November 4
th 

stating that my complaint concerning CGSB’s development of a second edition of the National 

Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (72.34), will be 

investigated by CGSB itself. Using the normal complaints procedures to deal with my complaint means that 

CGSB and the Standards Council of Canada (the Council) will be “judges of their own case.” For the reasons set 

out in this memorandum, I have sent a copy of my complaint to the Department of Justice.  

Kirk Albert’s message states: “Your complaint cites concerns that CGSB has violated the SCC’s CAN-P-

1:2012 text and the voluntary standardization established by the SCC Act.” I can see now that there is a factor that 

I should have emphasized more in my complaint—why legislation and national standards have to be of high 

quality not only in their content, but also in their methods and history of creation. Once such texts are put out for 

public review, both quality and creation are rightfully subject to close and detailed and critical review by every 

resident of Canada. Therefore, as to what to do with my complaint, the fact that the draft 72.34(2d) has been 

submitted to public review has changed everything, in particular, how my complaint should be dealt with. The 

following points are most relevant to the purpose of this text. 

First, using the normal complaints procedure so as to allow CGSB to investigate itself will be inadequate and 

quite inappropriate, and perhaps a threat to the existence of the Council and CGSB (see the last 2 sections of this 

text, pp. 172-174 below, before the Appendix at 175). 

Second, because of the very fast development of the technology of records and information management,
121

 the 

process of voluntary standardization will either be swept aside, or rendered of secondary importance by a new 

                                                      
120

 Ken Chasse, J.D., LL.M., member of the Law Society of Upper Canada (Ontario), and of the Law Society of British 

Columbia. 

121
 As an example, consider what this technology will do to the professions. See: Richard Susskind and Daniel Susskind, The 

Future of the Professions—How Technology will Transform the Work of Human Experts (Oxford University Press, 2015); 

(available from Amazon.ca, at $33.59). What it will do to the practice of law and the way lawyers work is frightening (p. 66). 
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system that is sufficiently competent and funded to develop national standards as important as 72.34. CGSB is far 

from being ready for such a new system.  

Third, if CGSB reacts with annoyance and a strategy to preserve what they have now by all means possible, 

their situation is hopeless. But if they react with the attitude that change is necessary so that they and the process 

of standardization can get ready for what is coming, and therefore they can be left in charge of developing 

standards such as 72.34, perhaps there is cause for hope. So what will CGSB do: (1) strive to find every crack and 

alleged defect in my complaint, and reject its every page; or, (2) will their criticisms, recommendations, and 

attitude be constructive ones? “Confession is the road to redemption; denial is the road to despair.” 

Fourth, organizations that have power for which they are not sufficiently accountable will inevitably use that 

power to serve self-interest. That is the way CGSB has acted, i.e., in a way that shows that they have no concern 

as to any disciplinary process, or need to account to anybody for what they choose to do. And so they dealt with 

Treasury Board and Brian Thurgood quite openly with no concern as to appearances. There may be adequate 

processes of accountability stated in administrative regulations or in law, but they don’t operate in fact. That 

makes the Standards Council very vulnerable to being accused of creating poor quality and dangerous national 

standards. That should be a matter of great concern when standards as important as 72.34(2d) are being developed. 

But it will be of lesser concern when developing standards for building materials and related equipment. That is 

the limit of CGSB’s experience. Its catalogue of available standards shows that. It is not ready for the legal 

infrastructure of legislation that will be necessary to regulate the use of records and information management 

technology by everyone and the national standards that, that infrastructure will have to depend upon. 

Fifth, organizations fill up with employees that suit their institutional culture, habits, and economic situation. 

And they will fight fiercely to preserve what is, unless there is sufficient pressure and authority to make them 

change. CGSB has acted in this 72.34(2d) project as though such pressure and authority does not exist. That is 

what they are used to. Therefore they are not going to demonstrate any attitude reflecting the view that change is 

necessary until they are made to respect the fact that such authority exists in fact, and not just in official 

documents such as the Council’s CAN-P-1 text. 

Organizations do not change until the fear of the consequences of not changing, is greater than the fear of the 

consequences of changing. Right now, CGSB shows that they enjoy what is and don’t want to create internal 

troubles by altering what is. That means that they fear the consequences of changing, and therefore they are not 

going to risk the consequences of changing. CGSB has to be made to fear the consequences of not changing. 

Sixth, I will send a copy of this text to the Department of Justice for the reasons set out below. 
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Seventh, I have begun writing in legal publications about my experiences as part of CGSB’s 72.34(2d) 

project—see the Appendix to this text (p. 175).
122

 I won’t be mentioning anyone’s name or naming any 

government department, except perhaps Treasury Board, depending upon how the Department of Justice deals 

with Treasury Board. But CGSB has to be referred to because it was they who put out the 72.34(2d) draft for 

public review, and, as described below, they were not honest with the public. Canada’s freedom of speech 

includes the right to criticize the public actions and texts of anyone, particularly those of public authorities 

responsible to the public.
123

 

I named Brian Thurgood in my complaint because of the way that Treasury Board used him and CGSB in the 

72.34(2d) project is so very dangerous to any process of standardization. If any agency or institution can “buy” 

the timetable by which a national standard is created, then next, it could come to be widely assumed that with 

sufficient money one can similarly buy its content to some small but necessary extent. But I won’t be mentioning 

Brian Thurgood’s name in any of my writings. But CGSB and the Council are public bodies that control the 

process of standardization in relation to electronic records and information management technology (RIM 

technology). 

As I pointed out in my complaint, the legal profession and the judiciary do not pay sufficient attention to 72.34, 

in spite of the legislation that requires it and other such national standards. In all of my published writings on 

electronic records management I promote the need for 72.34 in connection with all laws that regulate electronic 

records and information management technology. And to further serve that purpose, I need to be able to do the 

same as to the use of 72.34(2d). As the laws that regulate RIM technology multiply and become more complex, 

(because the use of RIM technology will become more complex), all professions will have to make greater use of 

the national standards that those laws will have to depend upon. 

My writing about CGSB’s 72.34(2d) project will help to make 72.34 known to the legal profession and the 

judiciary, and the importance of the 72.34 national standard to the proper operation of all laws concerning 

electronic records. If I had not complained to the Council, the badly flawed 72.34(2d) draft would have become a 

National Standard of Canada. Then when it is cast aside and labeled as being of poor quality and not reliable, the 

reputation of every person and every agency involved would be badly damaged. That is one of the great 

differences of the consequences of a badly drafted standard of universal application and wide population-

                                                      
122

 My article, “Admissibility of Records Dependent Upon a Poorly Drafted National Standard,” was published on the blog, 

SLAW, on, October 23, 2015. It is a widely read blog in the legal community. The article refers to “discovery.” It is a 

mandatory procedure, conducted before trial or comparable proceeding, that requires the parties to legal proceedings to make 

production to one another, of all relevant records in their possession. And, “admissibility,” is the proceeding used by courts 

and tribunals, to determine if evidence, such as records, have sufficient reliability and other requirements, to be accepted as 

evidence. 

123
 The Canadian Charter of Rights and Freedoms, s. 2(b) states: “Everyone has the following fundamental freedoms: … (b) 

freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication. 

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.slaw.ca/2015/10/23/admissibility-of-records-dependent-upon-a-corruptly-created-national-standard/
http://www.slaw.ca/author/chasse/
http://www.canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html
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dependent use such as 72.34 is, and the consequences of a standard for regulating the manufacturing and use of 

construction materials and related equipment. Unfortunately for CGSB’s 72.34(2d) project, it is by developing the 

latter type of standard whereby CGSB’s experience and attitude have been formed. 

1. Normal complaint procedures have to be put aside because of CGSB’s misrepresentations to the public 

CGSB cannot possibly deny that they put out to public review a draft standard that was created by way of 

improper and illegal procedures, and containing errors of law (see section 22 of my complaint text, (p. 123 

below)). Submitting a standard for public review is a representation that the draft standard was created by way of 

a proper procedure and containing no known errors or omissions. Clearly CGSB cannot say that their procedures 

were proper and legal, and contained no errors. I and Martin Felsky complained about CGSB’s procedures, and I 

told them that there were errors of law in the draft. Because of that and other reasons, we had to resign. They 

ignored all of that. And so it is that now the draft that is out for public review contains errors of law and was 

created by illegal procedures. That means that CGSB is making false representations to the public. And therefore 

its so-called “public review” should be considered to be worthless. 

The public review process should have been stopped as soon as you received my complaint, given the details 

and substantial evidence that it contains. My complaint is heavily based upon email messages of CGSB personnel 

and those of Brian Thurgood themselves.  

The strong evidence of seriously false representations made to the public changes everything. It removes the 

propriety of allowing the agency that is accused of making such false representations to conduct an official 

“complaints review” of its own procedures. Accused persons are not allowed to conduct their own trials. What 

follows supports that point—CGSB should not be allowed to thus be “the judge of its own case” by use of the 

“normal complaints procedure.” 

2. The dangerous position the Standards Council would have been in if I had not complained 

The normal complaints procedure cannot be used because, if I had not provided you with my complaint, CGSB 

would have asked the Council to declare as a National Standard of Canada, a draft standard that was created in a 

corrupt and illegal manner. That would be a very serious false representation to the Council. They would not have 

told you the following facts, which they cannot deny happened: 

1. That I and Martin Felsky had resigned and the reasons why we did so. They know that we are both very 

senior lawyers and very experienced lawyers. We would not resign for frivolous reasons, nor without substantial 

reasons for doing so. As my complaint reveals, we have abundant evidence to support our actions. CGSB should 

have notified and discussed with the full 72.34(2d) Committee: (1) the reasons for our resignations; and, (2) the 

appointment of the new Chair, ET, who replaced me—mere notification is not enough. I know that the Committee 

was not told of our reasons for our resignations, let alone discuss them. ET volunteered to be the Chair, but what 
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if any discussion with the Committee, and voting by the Committee was carried out? Evidence on these issues 

should be obtained from the members of the Committee. The Committee’s involvement as required by the CAN-

P-1 text has not happened, and appears to have been intentionally circumvented.  

2. That after our resignations, the Committee was without the legal experts needed to guarantee that the legal 

section of the draft was properly drafted, and that the public review would be conducted without the necessary 

lawyers who could answer any questions and criticisms of that legal section. 

3. That Treasury Board provided funding with the condition that the project be completed within an agreed 

upon time. The intense and improper way in which CGSB’s secretary to the Committee (TG) and Brian Thurgood 

acted suggests that Treasury Board impressed upon them the extreme urgency of the need to complete the project 

within that allotted time. They responded as though they were employees of the federal government in an 

emergency situation. 

4. That they ignored the errors of law in the draft that I warned them about, and have ignored the fact that 

those errors are in the public review draft.  

5. That Brian Thurgood was an employee of Treasury Board during his participation during the early months 

of the project, and that he did not explain why he would suddenly leave that good and secure employment, salary, 

and pension plan. Nor, after I asked him, did he explain why he and CGSB would think that his statement that the 

reason he continued on the project was because he has “strong support for Government and its agencies,” would 

in itself justify the authority that he was given, including the position of being chair of the project’s working 

group. And, they would not have told you that Brian Thurgood refused to provide his qualifications to exercise 

the authority that he was given by CGSB. (As explained in section 13 of my complaint (pp. 104-108), one cannot 

give credibility to any statement that Thurgood did not act as Treasury Board’s agent throughout. Perhaps he 

worked for an agency that serves government including Treasury Board. He would not tell me.) 

6. That they appointed an editor, and a chair of the working group without consulting me or Martin Felsky. If 

there were notices as to meetings to decide such appointments, I never received them. And even if I had received 

them, my unpaid time is limited. I cannot jump to and attend every meeting scheduled according to TG’s strict 

commands. We are the experts that the project needed. She should have sought us out for our opinions rather than 

circumventing us in this improper fashion so as to be able to direct all procedures and decisions according to her 

wishes. Her procedures lacked consistency with the process of voluntary standardization. And they lacked 

transparency so that we could always be informed of and a part of appointments and procedures before they 

happened. Her statements that, “those who were at the meeting decided…,” intentionally disregards the fact that 

the participating experts have limited time to participate and cannot always be at the meetings that she commands 

be held and when they will be held. Such “procedural irregularities” was one of the reasons why Martin Felsky 
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and I resigned. Another was such lack of transparency. Our time is unpaid time; hers is not. These procedures 

used by TG were obstructive of the process of obtaining the required “consensus.” 

7. That the appointed editor was given authority to edit even the legal section, which she (ET) and the 

secretary to the Committee (TG) did without consulting me as to the results of such editing before the draft went 

to the Committee. As TG said in her message of May 29
th
 (above at p. 92 of my complaint): “The CGSB edit took 

longer than planned because of lots of edit[ing] needed mainly because of redundancies in the section 5 [the legal 

section].” TG is not a lawyer and has no qualifications for determining what is a “redundancy.” Not only were the 

alleged “redundancies” removed, the remaining paragraphs in section 5 were re-arranged. This is “the 

unauthorized practice of law” by a non-lawyer, which is an offence that law societies prosecute. Over the years 

that the 72.34(2d) national standard will be in existence, the legal section will be relied upon by thousands of 

records managers and experts in records management serving large institutional clients. They will copy portions 

of section 5 as legal information into their reports. Transactions totaling millions of dollars will depend upon 

72.34(2d) as a national standard. Therefore it is a very serious occurrence of that offence. 

8. That they altered the legal section of the draft and sent it on to the full Committee without giving me an 

opportunity to review the results of their editing. And TG ignored my request that the Committee be informed of 

the errors of law in the draft and my request that a corrected version of the legal section be sent to the Committee. 

9. That Martin Felsky and I told CGSB’s secretary to the Committee, TG, that the online Comments Template 

Form that she insisted be used could not produce competent work by a lawyer, and that her answer was always, 

“use the template.” For that reason alone, I would tell any lawyer, “do not work with CGSB.” See page 61 of my 

complaint for an example of TG’s dictatorial and unyielding language and manner of dealing with the 

professional people upon whom 72.34(2d) depended for its quality and accuracy. 

10. That after I resigned, they appointed ET as the new chair of the Committee, and that she lacked the 

necessary qualifications for that position—see section 18 of my complaint (p. 112 above). The damaged draft 

would have become a national standard and would have put ET’s reputation at considerable risk of being 

damaged when 72.34(2d) was said by a court or comparable authority, to be untrustworthy and not worthy of 

being a national standard. 

11. That the phrase “prime directive” was changed to “primary principle” even though “prime directive” has 

been used for decades to identify 72.34’s most important principle: “an organization shall always be prepared to 

produce its records as evidence.” And they cannot deny that it was ET who changed it, even though she has never 

“worked in the field” serving clients by providing certifications of compliance with 72.34—that being the main 

purpose for which 72.34 was created. “Prime directive” is a well established phrase in the work of those records 

management experts who serve such clients. 
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12. That the legal section of the draft would imply that it was drafted with competent legal advice provided by 

experienced lawyers concerning the subject matter of 72.34(2d). Clearly, because of the resignations and their 

consequences, and the errors of law in the 72.34(2d) national standard, that would be a false and very dangerous 

representation. And the last paragraph of Annex A (p. 30 of the 72.34(2d) draft) states:  

The Committee of experts that drafted this standard is drawn from well-known Canadian 

professional and industry associations in the areas of records, information, and image 

management; legal and financial services; and accounting and auditing. The experts represent 

both user and supplier perspectives, ensuring a balanced approach. 

Given that Martin Felsky and I resigned, and the errors of law in Annex A, such a statement should not be made 

as to the participation of legal experts in a text provided to the public, i.e., published by CGSB. 

13. That the draft would state that it was the product of “consensus” when in fact the very rushed procedures 

imposed, and the circumvention procedures used by TG, obstructed the obtaining of consensus, as did submitting 

the draft to the full Committee without informing them that the draft contained errors of law. 

14. That they have not during the consultation process asked litigation lawyers for their views of the draft 

72.34(2d) standard, and that they do not have the ability that Martin Felsky and I have to promote the use of this 

standard within the legal profession, which it needs, given that, important legislation which exists, is based upon a 

standard such as 72.34. I have written several articles published online and in law journals on the uses of 72.34. 

But given the quality and history of the draft 72.34(2d), I cannot do that. Instead, now that the proposed 72.34(2d) 

draft national standard has been put out for public review, anyone can write about CGSB’s methods and the errors 

of law. I will do so because there is going to be a great need for standards like 72.34, but CGSB has shown that it 

lacks the necessary qualifications to develop them. 

15. That TG’s insistence upon CGSB “right of last edit” greatly damaged the legal section. See page 61-62 of 

my complaint. 

16. That twice the draft went to the full Committee without giving me an opportunity to review the results of 

TG’s and ET’s editing. 

17. That CGSB did not inform the Standards Council about the procedures that TG was using and the very 

improper participation of Brian Thurgood. But one of the Standard Council’s requirements is that, “SDOs shall 

keep SCC updated on their procedures.” (CAN-P-1:2012 text, para. 6.1, p. 21/48). This requirement is in Part 1, 

section 6, entitled, “Consensus Requirements.” Part 1 (p. 9/48), is entitled, “Requirements for Accreditation as a 

Standards Development Organization.” Because of the importance of 72.34, the procedures used by TG in the 

72.34(2d) project will eventually become widely known. They will not survive any official investigation or cross-

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
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examination as to 72.34(2d) being truly the product of proper “consensus” procedures, nor would CGSB for 

allowing such procedures to be used. 

And the above list could be made longer, but to do so would be repeating parts of my complaint text which 

you have read. If CGSB is truly dedicated to its reformation, it will carry out that exercise itself. 

3. CGSB’s Victims and the Standards Council’s Vulnerability 

CGSB cannot deny that any of those facts happened, and you would not have known of any of them had I not 

provided you with my complaint. And the draft submitted to you would imply that it was composed properly and 

with expert legal advice. That would clearly be a very serious misrepresentation and a fraud with the Council 

being the victim, and thereafter the experts, including lawyers and records managers that would use and depend 

upon the 72.34(2d) national standard would thereafter create a never-ending succession of victims. The Council 

would have declared the draft submitted to be a National Standard of Canada with all of those defects of 

procedure and content. Clearly CGSB acts with no fear of discipline or being accountable for its actions.  

The reverse side of the cover of 72.34 states: “Approval [by the Standards Council] does not refer to the 

technical content of the standard; this remains the continuing responsibility of the accredited standards-

development organization.” This 72.34(2d) project shows how dangerous to the Council and the people of Canada 

is that responsibility when left to CGSB. 

And then those defects and misrepresentations would be inflicted upon the public. 72.34(2d) is a national 

standard that affects everybody. Over the years of its existence it will be the basis of hundreds, if not thousands, 

of certifications of compliance with it, and many of them will involve millions of dollars of commercial 

transactions and the granting of various privileges. I have acted as a legal advisor in such projects for the clients 

of experts in electronic records management. As I explained in my complaint, that will get the Council and CGSB 

sued because of the great damage the 72.34(2d) national standard will have caused. The Council and the process 

of voluntary standardization might never recover their credibility, and the integrity of every national standard will 

be put in doubt. And 72.34 is just the beginning of what will be many equally important statutes regulating the 

nationally used technology of records and information management. As matters stand now, CGSB should not be 

left with that jurisdiction of developing national standards. 

Clearly a special investigation is necessary. And clearly the federal Department of Justice should be part of 

that investigation—not only to add the necessary authority to the investigation, but also to begin the necessary 

creation of a much better and more disciplined standards development process. 
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4. Regardless, the Council and CGSB are going to use the normal complaints procedure—CGSB as the judge of 

its own case 

Nonetheless, the normal complaints procedure is going to be used, beginning with CGSB’s own investigation. 

Kirk Albert’s message states that my complaint will be dealt with as a “procedural complaint.” That allows CGSB 

to be the judge of its own case, i.e. to make self-serving use of the conflict of interest created by being both an 

adjudicator and an accused perpetrator. The probability of a biased procedure and decision is very strong. The 

probability of its appearing to be so, is 100%. 

Therefore CGSB’s investigation and conclusions cannot possibly be accepted in any court of law or other 

formal proceeding as having been conducted in an impartial manner. CGSB has too much at stake. Therefore no 

credibility can be given to any conclusions that CGSB comes to.  

The only investigation that should be carried out is one by the Council, but working along with the Department 

of Justice. 

5. Next, the Standards Council of Canada will also be the judge of its own case 

But instead, you intend that after CGSB’s investigation, that then I will be left to appeal to the Council. And 

then the Council in turn will be the judge of its own case, i.e., to investigate whether the process of voluntary 

standardization should be substantially revamped or a much more competent process be put in its place. You have 

too large a personal interest in maintaining the process that exists now. That is where your employment is, your 

professional reputation is made and survives, and where you earn your living. Therefore no matter how good your 

investigation is, it will not be given any creditability. It is too much potentially tainted by your own self-interest. 

Again, clearly a special investigation is needed. If you wish to use your normal complaints procedures, then 

invite a lawyer from the Department of Justice (Justice) to investigate with you. Because your own investigation 

will have no credibility, you cannot say, “wait until we have the results of our own complaints procedure before 

anyone else is involved.” Your self-interest means your conclusions and recommendations and resulting 

“corrective steps” will have no credibility. As demonstrated below, because of 72.34(2d)’s importance and 

forthcoming wide use, the procedures by which 72.34(2d) was created will be closely examined in court and 

tribunal proceedings. You have to be ready for that.  

And for example, in conducting any investigation, do you feel that you have the authority to ask the officials at 

Treasury Board to provide signed, sworn statements? They will refuse because you have no authority over them. 

Because of their involvement in funding the 72.34(2d) project with funding “with conditions as to CGSB’s 

performance,” and the very improper procedures in drafting 72.34(2d) that it caused, and its resulting poor quality, 

a simple letter from Treasury Board in answer to your inquiries will be useless. It will have no credibility because 

of their own involvement. You need the authority and power of the Department of Justice to be able to conduct 
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any investigation that will be creditable. I myself worked for the Justice department for three years. I know their 

“clout” within the processes of government. You don’t have it, and your investigation needs it. 

That provides another reason for my contacting the Department of Justice and providing them with a copy of 

my complaint. And it provides another reason why the only investigation that should be conducted is one by the 

Standards Council of Canada with the Department of Justice as a partner in that investigation. If you don’t, and 

instead use your normal investigation procedures, when you are cross-examined in a court, as you surely will be 

because of the errors in, and procedures by which 72.34(2d) has been created, you will be made to look very naïve, 

and completely unable to provide discipline and integrity to the process of voluntary standardization. That process 

will be ruined, as will the reputations and appearance of integrity of all agencies involved in it. 

If in spite of what this memorandum of advice tells you, you believe that you should nonetheless use the 

normal complaint procedures, you will have ignored its most important fact which is that everything changed 

when CGSB made false representations to the public by putting that flawed 72.34(2d) draft out for public review. 

That should be seen as providing good reason for putting those normal complaint procedures aside and 

conducting a more official, powerful, and credible investigation. 

6. The conflicting interests of the Council and CGSB, versus those of the Department of Justice 

You have to involve Justice in any investigation because of the conflicting interests that you and Justice have: 

The Council's and CGSB's interests are to preserve the existing process of voluntary standardization, 

as created by the Standards Council of Canada Act. It is unlikely that you will agree with, or 

impartially investigate my claim that a very different standards development process is necessary, i.e., 

one that is much more professional and competent so as to be able to develop highly complex 

electronic technology standards that will be the basis of very important federal and provincial 

legislation. Developing such standards will fall within CGSB's jurisdiction. But CGSB's experience 

is almost entirely that of developing standards for construction materials and equipment of various 

kinds, and CGSB has shown that it will act with no regard for the terms of its accreditation. My 

complaint shows that the process of voluntary standardization, and the agencies  involved in it lack 

the experience necessary to deal with national standards as important as 72.34. There will be many 

more such standards needed. But the process is not sufficiently capable to be able to develop such 

standards. 

The Department of Justice's interest has to be, being able to draft and defend legislation to regulate 

the fast moving use of electronic records and information management technology ("RIM 

technology"). That technology will require as much, and eventually more "legal infrastructure" than 

motor vehicle technology has now. Because of the complexity of RIM technology, such legislation 
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will have to refer to and be based upon National Standards of Canada. But reliance upon CGSB 

means that Canada does not have a standards development process with the necessary qualifications. 

By including a representative of the Department of Justice in your investigation you can protect yourself and 

the Standards Council from any accusation that a very biased investigation was carried out by the Council itself. 

7. Informing the public of CGSB’s illegal procedures and the need to put the normal complaints procedure aside 

The 72.34(2d) draft is now in its public review stage. That is a representation to the public by CGSB that the 

draft has been properly created and contains no known errors. It is a false representation. Anything that has been 

put into the public domain has to be open to comment and criticism by anyone. Therefore CGSB should not 

demand or request that I say nothing until its investigation is completed. No one should be silenced while such a 

serious misrepresentation to the public continues. Such freedom of speech is particularly important when the 

misrepresentation is made by a public agency. The situation has been completely changed by CGSB’s putting the 

draft into public review. 

CGSB’s investigation will not be seen to be a proper investigation and a judging of events, but rather an 

exercise in exculpating itself from an allegation of intentionally misleading the public. That having been done, 

should provide more than sufficient reason for putting the normal complaints procedure aside.  

This is another reason why the only investigation that should be conducted is the Council’s investigation, 

accompanied by a representative from the Department of Justice. 

8. CGSB, the Council, and 72.34 must be ready for court proceedings 

You must assume that the procedures CGSB has used are going to become widely known, and that they will be 

closely examined and cross-examined in trials and other court and regulatory tribunal proceedings. 72.34 is as 

important as a National Standard of Canada can be. Because it establishes policies and procedures for electronic 

records and information management, it is relevant to everyone’s life because we all depend upon electronically 

made records and their management. Such dependence cannot safely continue while the very serious errors in 

records management and its software, as set out in sections 6 and 7 of my complaints text (pp. 84-89 above), are 

so very common. Regulation of RIM technology is needed to prevent considerable damage being done. But such 

regulation requires good national standards. At present, CGSB cannot develop them. 

As a result, there will be court cases based upon the integrity of 72.34 (2d). For example, in cases based upon 

allegations of intentional loss or destruction of relevant records by way of bad records management and 

spoliation,
124

 72.34(2d) will be used as the measure of what is “bad records management.” The defence to such 
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 Spoliation is the intentional loss, destruction, or alteration of records or other evidence in circumstances of probable or 

active litigation. See: Margaret M. Koesel and Tracey L. Turnbull, Spoliation of Evidence, 3
rd

 edition (American Bar 

Association, 2013) (Available from Amazon.ca, CDN$239. 35, including GST/HST.) 
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allegations will be that 72.34(2d) should not be relied upon because of the very incompetent and illegal way in 

which it was created. To decide such an issue, the competence with which my complaint was dealt with by CGSB 

and the Council will have to be determined. That could require that at least you, Kirk Albert, and I be called as 

witnesses to testify under oath. 

Because lawyers and judges have been unaware of 72.34, or intentionally ignored it, such cases have not yet 

occurred. But that is beginning to change.
125

 Because legislation such as the Evidence Acts and Electronic 

Commerce Acts
126

 clearly need 72.34, avoiding it will not continue.  

Therefore the following two sections explain a supposed court case involving 72.34. It assumes that the 

Council’s and CGSB’s normal complaints procedure has been used, and used without involving the Department 

of Justice. 

9. A large court case wherein the integrity of 72.34(2d) is closely examined 

Consider this kind of case: two large corporations wish to merge, and therefore to merge their large and 

complex electronic records management systems (ERMSs) into one ERMS. That would be simplified and 

considerably reduced in cost if each system were first certified as being in compliance with 72.34(2d), which is 

therefore made a contractual requirement upon which the merger is based. Sometime later a dispute arises 

concerning the loss or destruction of key documents upon which very large investments were made. Accusations 

of intentional bad records management, spoliation,
127

 and fraud are made against the merged corporation. Among 

the defences used is the certification of compliance with 72.34(2d).  

But a number of years before the merger, the history of the creation of 72.34(2d) and the errors in it during its 

public review stage have become well known. There has been speculation that one cannot know how many other 

errors there might be in it. The ERMS experts who provided the certification, and the merged corporation are 

accused of being grossly negligent in using a national standard that was well known to have been corruptly 

created. Also, it is claimed that no part of a court decision involving millions of dollars should be made on the 

basis of a national standard that was improperly created and known to be such. The business and professional 

reputations of several people are at stake. 

Witnesses are called who include you, me, Kirk Albert, and perhaps officials from Treasury Board, as well as 

experts in electronic records management. Among the issues to be determined is the credibility and integrity of 

72.34(2d), and whether the certifying experts should have notified the corporation of the very damaged reputation 

of 72.34(2d). As a result of detailed and lengthy cross-examinations all of the weaknesses of the “normal 
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 See for example, R. v. Oler 2014 ABPC 130, [2014] A.J. No. 669. 
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 For a list of such Acts in all of Canada’s 14 jurisdictions, see Appendix A of my Complaint text (pp. 89-90). 
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 Supra note 42. 

http://www.canlii.org/en/ab/abpc/doc/2014/2014abpc130/2014abpc130.html?resultIndex=1
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complaints procedure” that I have set out above and in my complaint are proved, including the fact that CGSB is 

still carrying on the way it did during the 72.34(2d) project, and that nonetheless, it has been allowed to develop 

several other standards projects in relation to ERMS technology. The defence of compliance with 72.34(2d) fails.  

Even though the corporation claims that it knew nothing of the history of 72.34(2d), it is held responsible for 

the resulting losses because it picked the ERMS experts who provided the certifications of compliance and 

therefore started the chain of events that resulted in the losses. 

In the court’s decision, the judge deems the complaints procedure used by CGSB and the Council to have been 

worthless, and that they had been told that it would be so. The Department of Justice should have been involved. 

The published judgment of the court contains statements that: (1) the process of voluntary standardization cannot 

be relied upon; and, (2) the Department of Justice should immediately establish a standards development system 

having much greater competence, credibility, and integrity.  

As a result of the court’s decision, the Standards Council and CGSB, are sued. And a criminal investigation is 

launched as to intentional fraud. Again, one of the facts to be determined is the integrity of 72.34(2d).
128

 

10. The consequences of court decisions that review 72.34(2d) 

Such a court decision will create an urgent need for the Department of Justice to bring about changes to the 

Standards Council of Canada Act, and the process of creating national standards. Because electronic records are 

now the most frequently used kind of evidence in court and regulatory tribunal proceedings, once the history of 

72.34(2d) becomes well known, there could be many court cases wherein the integrity of 72.34(2d) is one of the 

issues. At present, the Standards Council, CGSB, and the process of voluntary standardization are unprepared for 

that. The necessary process of repair and preparation should have started before now. It hasn’t. As a result, in the 

eyes of its victims, the remedial process recommended by the Department of Justice in order that federal 

legislation can survive and be adequately defended, will appear to be quite brutal. The efficacy and soundness of 

several federal and provincial statutes and regulations concerning electronic records and ERMS technology that 

are dependent upon 72.34(2d) and similar national standards are being challenged in legal proceedings. The 

Department of Justice has to move quickly. If the process of creating national standards is to have the necessary 

                                                      
128

 I was a criminal lawyer for 40 years (March 1966 to January 2007). During that time I was both a Crown prosecutor and a 

defence counsel. But beginning in 1978 (or perhaps it was late in 1977), I have been involved in the drafting and updating of 

the two national standards, 72.34 and 72.11 (Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-72.11-

93 (updated to 2000)), concerning electronic records management as a legal advisor. And beginning in 1988, I have worked 

with experts in electronic records management in servicing the large records systems of large institutional clients. My part is 

to write a legal opinion as to the ability of the client’s records system to adequately satisfy the document requirements of 

certain major laws, and to comply with the legal requirements of 72.34 and 72.11. Until 2007, the major part of my practice 

was that of a criminal lawyer, and the smaller part was records management. But since January 2007 I have been a records 

management lawyer exclusively.  
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good reputation and reliability, the Standards Council’s existence will have to be greatly altered. Or, the Standards 

Council will be replaced, as will CGSB. 

----o---- 

 

The Appendix follows 
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Appendix 

Admissibility of Records Dependent Upon a Poorly Drafted National Standard  

(published on SLAW October 23, 2015) 

Ken Chasse
129

 

 

This article is about the poorly drafted proposed 2
nd

 edition of a National Standard of Canada, which the 

Evidence Acts make necessary for discovery and admissibility proceedings concerning the use of electronic 

records as evidence. The admissibility of an electronic record requires proof of its records management “system 

integrity”; e.g.: Canada Evidence Act (CEA) s. 31.2(1)(a); and, Ontario Evidence Act (OEA) s. 34.1(5),(5.1). As 

shown by the case law, that is ignored, which is a failure to acknowledge the fundamental nature of an electronic 

record. Like a drop of water in a pool of water, it is dependent upon its electronic records management system (its 

ERMS) for everything, i.e., records integrity requires proof of records system integrity. But proof of that essential 

“systems integrity” requires the use of a National Standard of Canada because the “integrity” of an ERMS is a 

complex concept of records management principles and practices. In particular, the national standard, Electronic 

Records as Documentary Evidence CAN/CGSB-72.34-2005 (“72.34”), should be involved in every discovery and 

admissibility proceeding concerning electronic records. Instead, in spite of those Evidence Act provisions, 72.34 

is ignored (except for, R. v. Oler, 2014 ABPC 130, [2014] A.J. No. 669).  

Applications for information about records management and to know how ERMSs were searched for relevant 

records are refused, e.g.: Zenex Enterprises Ltd. v. Pioneer Balloon Canada Ltd. 2012 ONSC 7243, [2012] O.J. 

No. 6082, which in effect holds (para. 8) that the state of a party’s ERMS is irrelevant to electronic discovery 

proceedings. There are a few cases in which but a few aspects of records management are considered; see: R. v. 

C.M., 2012 ABPC 139 (paras. 49-53); Siemens Canada Limited v. Sapient Canada Inc. 2014 ONSC 2314 (paras. 

145-157); and, R. v. Nde Soh, 2014 NBQB 20 (paras. 20-31). But rules as to the preparation of discovery plans 

(e.g., Ontario Rules of Civil Procedure 29.1.03(4)) do not require production of such records management 

information, even though adequate proof of “systems integrity” for admissibility, and adequate and “in good faith” 

production on discovery, cannot be assured without it. 

To determine the degree of compliance of an ERMS with 72.34, experts in ERMS technology apply 208 tests. 

That degree of complexity means that “systems integrity” cannot be defined by the electronic records provisions 

of the Evidence Acts themselves, but rather by 72.34. Therefore the proponent of admissibility should be required 
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 Ken Chasse, J.D., LL.M, member of the Law Society of Upper Canada (Ontario), and of the Law Society of British 
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http://www.slaw.ca/2015/10/23/admissibility-of-records-dependent-upon-a-corruptly-created-national-standard/
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to prove the compliance of the adduced record’s ERMS with 72.34. However, seriously poor ERMS management 

is very common because: (1) there is no law of general application requiring compliance with 72.34; and, (2) 

many organizations believe that they can “get along just fine” using only their most recently made and received 

records. So, sustained compliance with 72.34, which ensures the continued existence, accessibility, and integrity 

of old as well as new records, is widely ignored. And errors in the millions of lines of software code that each 

ERMS program and device depends upon are also very common. See the descriptions of such errors in the first 

two sections of, “’Records Management Law’-A Necessary Major Field of the Practice of Law-A Summary” (pdf 

download from the SSRN). (The full article is published at, (2015), 13 Canadian Journal of Law and Technology 

57-100.) 

As a result for example, because the application of the “proportionality principle” of electronic discovery 

proceedings as directed by The Sedona Canada Principles—Addressing Electronic Discovery (January 2008), 

ignores the state of records management and the critically important “drop of water in pool of water” relationship 

between every electronic record and its ERMS, that principle makes bad ERMS management a good litigation 

strategy, and good ERMS management a bad litigation strategy. That is because bad ERMS management can 

result in records, that hurt a party’s position, being lost or destroyed, or accessed only by way of very expensive 

updating of the party’s ERMS, and therefore not having to be produced by that party because a request to produce 

them will be ruled a “disproportionate” request because of such self-induced records management difficulties. But 

good ERMS management that is in compliance with 72.34, will make production of all relevant records easily 

done.  

Note that there is a draft 2
nd

 edition of Sedona Canada available for public review—see: the “February 2015 

Public Comment Version” (pdf). It contains the same misconceptions, being based as it is upon: (1) the pre-

electronic concept of a record, as symbolized by a piece of paper in a file drawer (instead of a drop of water in a 

pool of water); and, (2) the traditional view that discovery is not to be used to determine the quality of evidence. 

A paper record is not affected by its file drawer or by all of the file drawers and cabinets in its paper records 

system. Therefore the state of records management of paper records systems is irrelevant to issues concerning the 

discovery and admissibility of their pre-electronic paper records.  

But an electronic record, not having a physical, tangible existence as does a paper record, is at the complete 

mercy of its ERMS for everything, including its existence, accessibility, and integrity. And a single ERMS can 

now be spread over several electronic mobile, as well as stationary records systems, and devices, and 3
rd

 party 

utilities such as “the cloud” services. And the ownership of its many electronic devices may be split and shared 

among employers, and employees’ “BYODs” (“bring your own device,” devices). And “BYOC” (bring your own 

cloud) refers to the practice of employees using public or private cloud services to store their organizations’ 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2584422
http://www.thesedonaconference.org/dltForm?did=canada_pincpls_FINAL_108.pdf
https://thesedonaconference.org/publication/The%2520Sedona%2520Canada%2520Principles
https://thesedonaconference.org/publication/The%2520Sedona%2520Canada%2520Principles
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records. BYOCs and BYODs have to be linked if records that are stored on personal mobile devices are to be 

accessed through the internet. 

As a result, record systems are no longer single, stationary units as are paper records systems. ERMSs are 

infinitely more complex and therefore can enable one to be much more capable and successful in the committing-

without-detection of torts concerning the spoliation of evidence—the intentional or negligent loss and destruction 

of records in circumstances of pending or probable litigation. It is a technology without regulation, with the result 

that it gives the parties far more control over the efficacy and honesty of electronic discovery proceedings than the 

law, and lawyers and judges are capable of providing. Therefore, records management standards now have to 

focus on records management control and not simply on in-house records systems. And such ERMS complexity 

should make mandatory the production on discovery of information as to the state of “ERMS 72.34 compliance,” 

and as necessary evidence for admissibility. Otherwise, the efficacy and honesty of such proceedings is an illusion 

and a pretense. 

Sedona Canada, and most lawyers and judges, do not yet treat paper records technology and electronic records 

technology as being different technologies, as are bicycles and motor vehicles, and not simply comparable to the 

addition of motors to bicycles. And the addition in 1999-2000, of the (still ignored) electronic records provisions’ 

required proof of “systems integrity” in the Evidence Acts, was not simply another chapter added to the same old 

story, but rather a very different story requiring different rules and practices for discovery and admissibility 

proceedings. See these articles (pdf): (1) “Admissibility of Electronic Records Requires Proof of Records 

Management System Integrity”; (2) “The Sedona Canada Principles are Very Inadequate on Records Management 

and for Electronic Discovery”; (3) “A Legal Opinion is Necessary for Electronic Records Management Systems”; 

(4) “Electronic Records as Evidence”; and, (5) “Solving the High Cost of the ‘Review’ Stage of Electronic 

Discovery”. 

Therefore, 72.34 is an extremely important national standard, particularly so because electronic records and 

information management technology enables every electronic interaction, communication, and movement of 

information to automatically produce an electronic record, any one of which could be related to a legal service or 

proceeding, and become a piece of evidence, records now being the most frequently used kind of evidence. That 

great power of automation is what has caused the unmanageable time and expense problems of the “review for 

relevance and privilege” stage of electronic discovery proceedings. It is a problem that should, but hasn’t yet 

afflicted criminal proceedings. 72.34 was declared to be a national standard by the Standards Council of Canada 

(“the Council”) in December 2005. (See: Developing Standards within the Council’s website.) 

A draft second edition of 72.34 has been developed by the Canadian General Standards Board (CGSB). Its 60-

day public review period will end on November 15, 2015. For the reasons that have made it a poor draft standard, 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2656464
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2656464
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530515
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2530515
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2475460
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2438350
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2438509
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2438509
http://www.scc.ca/
http://www.scc.ca/en/standards/developing-standards
http://www.tpsgc-pwgsc.gc.ca/ongc-cgsb/publications/catalogue/index-eng.html


178 

I, along with the other lawyer who specializes in this area of law, resigned from its CGSB drafting Committee and 

the Committee’s working group, and I as the Chair of the Committee.  

Since 1978, I have acted as a legal advisor in the creation and updating of 72.34 and the other records 

management national standard, Microfilm and Electronic Images as Documentary Evidence CAN/CGSB-72.11-

93 (“72.11”), derived from which, more than 50 compliance tests are applied. And since 1988, based upon the 

application of 72.34 and 72.11, I have worked with experts in records management servicing clients’ ERMSs. 

That involves writing legal opinions as to, for example, the melding together of two large ERMSs as is made 

necessary by a merger or acquisition, or as to creating, amending, and certifying compliance with 72.34 of the 

ERMSs of large institutions, i.e., to provide assurance that the resulting ERMS can meet the records requirements 

of designated major laws. Although its “legal section” is out of date, 72.11 is still the foundation of the imaging 

industry—the large industry that converts pre-electronic paper records into electronic records. That identifies a 

major reason for enacting the electronic records provisions that are in 11 of the 14 Evidence Acts in Canada, 

including Book 7 of the Civil Code of Quebec, i.e., so that electronic records, such as those created by way of 

such conversion of paper records by imaging into secure electronic storage, will in law be “original records.”  

The source of the “troubles” that have made the draft 72.34 (2d) to be of poor quality is an agreement between 

CGSB and a government department, to create a draft 2
nd

 edition for submission to the Council within an 

unreasonably short time, in exchange for funding. CGSB, like all SDOs (standards development organizations) is 

responsible for developing the content of a draft standard, and the Council is not, although it is the authority that 

declares the draft standards submitted to it by SDOs to be National Standards of Canada. The agreement, and the 

procedures it has caused CGSB to impose upon the drafting Committee’s working group, violate all three of the 

foundation principles of the process of “voluntary standardization,” created by the Standards Council of Canada 

Act (s. 4), and the Council’s CAN-P-1:2012 text, Program Requirements for the Accreditation of Standards 

Development Organizations and for the Approval of National Standards of Canada, which is treated as having the 

authority of a regulation created by way of the Act. Its Part 1 establishes the requirements for the accreditation of 

organizations to be SDOs; and Part 2, the requirements for the approval of National Standards of Canada.  

Those three foundation principles are: (1) operate independently from government; (2) serve the public interest 

(not government interest); and, (3) standards development procedures shall be based upon consensus—the 

achieving of consensus among all interested parties (“consensus” as defined by the CAN-P-1:2012 text, pp. 21-

22). Instead, CGSB has acted as though it were developing a piece of government property with which to solve a 

government records management problem, instead of public property with which to create, alter, and manage all 

ERMSs, private as well as public. SDO’s are to develop national standards; not government standards. 

72.34 and 72.11 are the bases of certifications of compliance of ERMSs provided to the clients of experts in 

records management. Those certifications can be the bases of transactions involving millions of dollars of 

http://www.techstreet.com/cgsb/searches/9731981
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
https://www.scc.ca/en/about-scc/publications/criteria-and-procedures/can-p-1-2012-program-requirements-accreditation
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property, and important rights and privileges. For example, my providing the “legal opinion” part of certifications 

of compliance of university ERMSs, made necessary by a provincial government’s request for such certifications. 

So, certifications based upon faulty national standards could result in expensive and damaging legal liability for 

private and public interests, and all agencies involved in the creation and updating of those national standards. 

The following corrupt purposes have not been part of CGSB’s current 72.34 (2d) project. But their necessary 

procedures have been. If an organization can directly or indirectly “buy” the procedures to be used to draft a 

national standard, so as to satisfy its own needed timetable, it might similarly “buy” the content of a standard. 

That could be discretely done by financing a “standards development project” for a particular amendment to a 

national standard that favored the products or status of the provider of funding. A discrete selection of the 

members of the working group would follow. CGSB’s website for buying standards (pdf copies) reads like a 

products catalogue and not one of standards for the regulation of sophisticated and complex technologies as is that 

of 72.34. Just as the imposition of a licensing process facilitates the recognition of a profession and therefore an 

increase in the fees charged by such newly designated professionals, one could similarly elevate the value of one’s 

products or services by giving them an unique compliance with a national standard, which compliance, and 

resulting competitive advantages, are not matched by the products or services of one’s competitors.  

Also, controlling the changes made to a national standard would be a much easier and cost-efficient way of 

solving one’s compliance problems than doing what is necessary to comply with the standard. For example, 

maintaining an ERMS in continuous compliance with a standard such as 72.34 is much less expensive than 

bringing it into compliance only after several years of compliance-neglect. The longer the neglect; the greater the 

cost, and exponentially so, the greater the size and complexity of the ERMS. Or perhaps the risks of innovating 

could be decreased if the “right” changes were made by a new edition of a national standard. 

And for an advantage in litigation, to raise an argument for opposing the admissibility of an opponent’s 

records based upon a failure of standards-compliance, one’s own ERMS has to be ready for a reciprocal attack. 

Because there is no law of general application requiring ERMSs to be kept in compliance with any authoritative 

standard, most are not. (A problem that could easily be solved for legal proceedings by amending subsections 

such as, s. 31.5 CEA and s. 34.1(8) OEA, and s. 41.6 of the Alberta Evidence Act (AEA), to state that “systems 

integrity” can be established by proof of compliance with 72.34.) An even greater advantage could be gained by 

having one’s ERMS brought into compliance with a new edition of 72.34 before its contents were widely known 

or applied. 

Controlling the changes made by a new edition of 72.34 as to what it requires for “compliance,” would require 

controlling the membership of the Committee and its working group doing the drafting. Such corrupted selection 

of members in exchange for funding would be the purpose of an agreement to achieve a designated content. 

http://www.orderline.com/$home%5Cstandard%5CCGSB.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html
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Although they weren’t used for such purposes, the procedures used by CGSB in this 72.34 (2d) project would 

make achieving them quite possible. 

Changes to a national standard that would involve millions of dollars for a producer of goods or services, or 

the power and prestige of a large institution, need only be small changes. For example, the phrase “prime directive” 

identifies the most important principle of 72.34. It states: “an organization shall always be prepared to produce its 

records as evidence,” (clause 5.4.3(c) of 72.34 (p. 17); and, section 4 (for microfilm) and subsection 4.1.2 (for 

electronic images) of 72.11 (pp. 13 & 21)). Therefore it is well entrenched in the principles and practices of 

ERMS experts for whose field 72.34 and 72.11 were created. But it is not an important phrase for the editors of 

the drafts of the proposed 2
nd

 edition of 72.34, they not having had any “in the field” experience using 72.34 and 

72.11 to service clients’ ERMSs. As a result, “prime directive” has been replaced by, “primary principle.” To 

those of us who have worked in the 72.34 field for many years, that’s like changing “STOP” signs to be “HALT” 

signs, or “ARRÊT” signs to be “STOP” signs. 

But in the drafting of the proposed 72.34 (2d), the CGSB-imposed procedures, used to obtain speed of 

completion instead of quality of content, have for that purpose alone produced a poor draft standard containing 

misstatements of the law. However, a number of those procedures, more skilfully and discretely employed, could 

well facilitate the altering of content for corrupt commercial, government, or other self-serving purposes. 

Clearly a more professional standards development process is needed for national standards as important as 

72.34. And, as all societies become more dependent upon electronic records and information management 

technology, more federal, provincial, and territorial regulatory laws will be needed. To be effective, they will have 

to be as complex as the technology they regulate. Therefore, just as the electronic records provisions of the 

Evidence Acts state that in order to function properly, they need standards such as 72.34 (e.g., s. 31.5 CEA; s. 

34.1(8) OEA; and, s. 41.6 AEA), those new laws will have to depend heavily upon new national standards. Their 

creation will fall within CGSB’s standards development jurisdiction. The result could be legislation held to be 

invalid or ignored, because it is dependent upon incompetently drafted national standards. Drafting and defending 

such legislation will require a better standards development process. 

Consider in comparison, the massive increase in the size and complexity of the legal infrastructure of laws, 

agencies, officials, police forces, educational facilities, courts, judges, and lawyers made necessary by motor 

vehicle transportation’s replacing horse-powered transportation. The corresponding increases in legal 

infrastructure necessitated by electronic records and information management technology will be much greater 

and develop much faster. Inter alia, the “records management lawyer” will be a necessary specialist for 

adequately serving those clients that have large or complex ERMSs. 

A copy of the draft 72.34 (2d) can be obtained from CGSB by email request sent to this address:  

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-5/latest/rsc-1985-c-c-5.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/on/laws/stat/rso-1990-c-e23/latest/rso-1990-c-e23.html
http://www.canlii.org/en/ab/laws/stat/rsa-2000-c-a-18/latest/rsa-2000-c-a-18.html


181 

  ONGC.CGSB@tpsgc-pwgsc.gc.ca   (Its public review stage ends on November 15, 2015.) 

-o- 

  

mailto:ONGC.CGSB@tpsgc-pwgsc.gc.ca
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9. Reply from the A/Manager, Standards Division, CGSB, to my Complaint 

 

Government of Canada     Gouvernement du Canada 

Canadian General                    Office des normes 

Standards Board                      générales du Canada 

Place du Portage III - 6B1       Place du Portage III - 6B1 

Gatineau, Quebec, K1A 1G6   Gatineau (Québec), K1A 1G6 

 

23 December 2015 

 

Mr. Ken Chasse, J.D., LL.M 

Legal Consultant 

2289 Shardawn Mews 

Mississauga, Ontario 

L5C 1W6 

Subject: Complaint (# 2015-01) regarding revision to the National Standard of Canada 

CAN/CGSB 72.34 - 2005 Electronic Records as Documentary Evidence 

Dear Mr. Chasse, 

The Canadian General Standards Board (CGSB) received and has reviewed the complaint you submitted to the 

Standards Council of Canada (SCC) on October 21, 2015. 

The investigation of your complaint was conducted in line with CGSB’s Policy and Procedures Manual for the 

Development and Maintenance of Standards, in particular the section specific to Complaints and Appeals that has 

previously been provided to you. 

The complaint was considered and treated as a procedural complaint (#2015‐01). It was reviewed in consultation 

with the CGSB Technical Committee Secretary as well as the CGSB A/Team Leader. 

Your complaint pertains to the CGSB Standards Development project to draft a revision to the National Standard 

of Canada, Electronic Records as Documentary Evidence CAN/CGSB‐72.34‐2005. You have noted concerns over 

improper procedures used by CGSB to compel the project to a final draft, by means of: (1) an unreasonably short 

time and deadline; (2) unprofessional means; (3) compliance with the pressures imposed upon CGSB by the 

federal government's Treasury Board of Canada Secretariat (4) such means causing damage to the quality of the 

draft standard to be submitted to the SCC for approval as a National Standard of Canada (NSC). Each of these 

points will be subsequently acknowledged. 

The investigation included: 

a. a review of the documents you provided; 

b. a review of recent Working Group and Technical Committee activities, the Interdepartmental agreement with 

Treasury Board Secretariat (TBS), CGSB work plan estimates, project timelines and Committee/Working group 

communications; 

c. interviews with CGSB Technical Committee Secretary and the CGSB A/Team Leader 

d. a review of my notes taken from our telephone conversation dated May 15, 2015 

Experience and excellence 

Expérience et excellence 
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2 

The investigation has determined that CGSB followed its Policies and Procedures Manual and the 

requirements established in the following Standards Council of Canada documents: 

Canadian Standards Development – Requirements & Guidance – Accreditation of Standards Development 

Organizations (2015‐10‐01) 

Canadian Standards Development – Requirements & Guidance – Approval of National Standards of Canada 

Designation (2015‐10‐01) 

Canadian Standards Development – Program Overview (2015‐10‐01) 

Accreditation Services – Accreditation Program Overview (2015‐06‐30) 

https://www.scc.ca/en/about‐scc/publications/criteria‐and‐procedures/standards‐and‐standardsdevelopment‐organi

zation‐accreditation 

**NOTE: Effective October 1, 2015, SCC implemented these new requirements and guidance documents 

replacing the original 

procedural documents to improve clarity, improve standardization activities in Canada, advance the Canadian 

economy and strengthen the Canadian standards development system.  

With regard to the aforementioned concerns that you have cited, 

(1) an unreasonably short time and deadline 

After review of the established timeline associated with this development process, it has been determined that the 

estimated timing associated with this project specific to 72.34 is appropriate and in line with other Standards 

Development projects and therefore reasonable. 

(2) unprofessional means 

CGSB Policies and Procedures Manual requirements and those in the Standards Council of Canada Requirements 

and Guidance documents have been adhered to. 

(3) compliance with the pressures imposed upon CGSB by the federal government's Treasury Board of Canada 

Secretariat 

As part of an Interdepartmental agreement with CGSB, the Treasury Board of Canada Secretariat provided the 

following activities: translation, logistical and administrative support services to the working group as detailed in 

the Work Program that was shared with the Technical Committee. I have found no evidence to support your 

assertions that the Treasury Board of Canada has imposed pressure on CGSB or Technical Committee members 

during this development process. 

(4) such means causing damage to the quality of the draft standard to be submitted to the Standards Council of 

Canada for designation as an NSC. 
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The CGSB manages the standards development process. The content of the standard is established by the 

Technical Expert members of the Committee, using a consensus based model. With respect to your concerns 

regarding the content of the Standard, CGSB and the Technical Committee welcomed all comments/concerns to 

be submitted during the Public Review period which was for 60 days between September 15, 2015 and November 

15, 2015 and an additional period for comments from the Public was established for 15 days between November 

15, 2015 and November 30, 2015. This was the opportunity to comment regarding the content of the Standard and 

to ensure that the Technical Committee reviewed any concerns. 

The process for appeal of this decision is as follows: 

6.16 Complaints and appeals 

6.16.3 Appeals 

6.16.3.1 It is CGSB policy that any interested party has the right to appeal CGSB’s standards 

development process in accordance with this section and Canadian Standards Development 

Requirements & Guidance – Accreditation of Standards Development Organizations document. 

6.16.3.2 Appeals shall be submitted to the Director, CGSB. The Director, in consultation with the Manager, 

Standards Division shall review the complaint and provide a written response within sixty (60) calendar days of 

its receipt. 

6.16.3.3 The final decision on an appeal may be appealed within ninety (90) calendar days to SCC’s Chief 

Executive Officer. 

Thank you for your interest in the development of the National Standard of Canada for Electronic Records as 

Documentary Evidence (CAN/CGSB‐72.34). 

Sincerely, 

Kirk Albert 

A/Manager, Standards Division 

Canadian General Standards Board 

Integrated Services Branch, PWGSC 

Tel: 613‐282‐1123 

Email:   [deleted] 

Experience and excellence 

Expérience et excellence 
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10. Appeal to CGSB’s Director (CEO) from CGSB’s reply to my Complaint 

 

Notice of Appeal, and reasons for my appeal from the Report of Kirk Albert, 

A/Manager, Standards Division, Canadian General Standards Board, concerning  my 

Complaint to the Standards Council of Canada 

Ken Chasse
130

 

January 22, 2016. 

To:      [B.L.], Director, Canadian General Standards Board (CGSB). 

From: Ken Chasse, former member and chair of the technical Committee of the CGSB project to create a second 

edition of the National Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-

72.34-2005  (“72.34”). 

Re:   A report of an investigation of my complaint, dated October, 20, 2015, conducted by Kirk Albert, 

A/Manager, Standards Division, CGSB, dated December 23, 2015. 

Glossary of terms used 

Hereinafter:- 

1. “72.34” is a reference to the National Standard of Canada, Electronic Records as Documentary Evidence 

CAN/CGSB-72.34-2005; 

2. the “72.34 (2d) project” is a reference to the CGSB project to draft a second edition of the national standard, 

which project has given rise to my complaint and this notice of appeal; 

3. the 72.34 (2d) project’s technical Committee is referred to as “the Committee” 

4. my complaints text, dated October 20, 2015, is referred to as “my complaint”; 

5. the text, dated November 13, 2015, that I sent to John Davey at the Standards Council of Canada objecting to 

CGSB’s being allowed to conduct an investigation of my complaint, is referred to as the, “objection to 

investigation text,” or simply as, “the objection text”; 

6. Kirk Albert’s report, dated December 23, 2015, of the results of his investigation of my complaint, on behalf of 

CGSB, is referred to as, “the investigation report,” or as “the report”; 

7. the Standards Council of Canada is referred to as either, “the Standards Council,” or, “the Council” (“SCC” is 

not used because that is the more commonly used reference to the Supreme Court of Canada); 

8. the Canadian General Standards Board is referred to as, “CGSB”; 

9. the Treasury Board of Canada Secretariat is referred to as “Treasury Board,” or, “TBS”; 

10. “TG” is a reference to CGSB’s standards development officer who acted as the secretary to the Committee; 

11. “ET” is a reference a to university professor who is a member of the Committee’s working group, and 

succeeded me, after my resignation on June 17, 2015, as the chair of the Committee; and, 

12. “WD” means “working draft,” as in WD-07, the 7
th
 draft, being the draft used for the 60-day public review. 

----------o-------- 
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 Ken Chasse, J.D., LL.M., member of the Law Society of Upper Canada (Ontario), and of the Law Society of British 

Columbia, Canada. 
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A Chronology 

A list of significant dates relevant to my appeal 

from CGSB’s reply to my Complaint 

 

Date Event 

May 16, 2014 first meeting of the technical Committee of the 72.34 (2d) project (held in Ottawa) 

March 17, 2015 date of the 5
th
 draft (WD-05) of 72.34 (2d) 

June 9, 2015 date of the 6
th
 draft (WD-06) of 72.34 (2d) 

June 17, 2015 my resignation from the 72.34 (2d) project’s technical Committee, its working group, 

and as chair of the Committee 

June 19, 2015 Martin Felsky’s resignation from the Committee and its working group 

September 14, 2015 date of the 7
th
 draft (WD-07) of 72.34 (2d), being the draft used for the 60-day public 

review 

September 15-

November 15, 2015 

the 60-day public review period of the draft, being the 7
th
 draft of 72.34 (2d), later 

extended to November 30, 2015 

October 20, 2015 date of my complaint, sent to the Standards Council of Canada 

November 4, 2015 date of [CGSB’s] message notifying me that CGSB had received my complaint as to 

CGSB’s procedures in the 72.34 (2d) project, and that CGSB itself would be 

investigating my complaint; (Kirk Albert being the A/Manager, Standards 

Division, of CGSB) 

November 13, 2015 date of my objection (the “objection text,” sent to John Davey of the Standard’s 

Council), to CGSB itself being allowed to investigate my complaint about 

CGSB’s procedures used in the 72.34 (2d) project 

December 23, 2015 date of [CGSB’s] investigation report as to CGSB’s investigation of my complaint, 

being also the date that I received the report 

January 13, 2016 date that I sent a copy of my objection text to [CGSB] 

January 22, 2016 date of this appeal text, being the date it was sent to the Director of CGSB. 

 

Introduction 

Because the nature of my complaint and its specific allegations concerning CGSB personnel, CGSB could not 

be seen to be an impartial judge who would carry out an impartial investigation and produce an unbiased report. 

Therefore I addressed my complaint to the Standards Council of Canada. It was sent to the Council on October 21, 

2015. 

However, on November 4, 2015, I received a message from Kirk Albert, A/Manager, Standards Division, 

CGSB, that CGSB would be dealing with my complaint. 
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I received the report of his investigation of my complaint on December 23, 2015, which is the first attachment 

to this message. The other attachments are:  

(2) the text of my complaint (88 pages + 4 appendices = 99 pages); 

(3) a separate table of contents of the text of my complaint for convenient reference to its various sections and 

their page numbers;  

(4) the online comments template form, which CGSB’s secretary to the 72.34 (2d) project’s technical 

Committee, insisted be used; 

(5) the text I sent to the Standards Council, dated November 13, 2015, objecting to CGSB’s being allowed to 

investigate my complaint (the objection text); and,  

(6) this notice of appeal from the report of Kirk Albert’s investigation of my complaint. 

In regard to the objection text, I assumed that John Davey of the Standards Council, had sent Kirk Albert a 

copy, such that it was part of the documents he reviewed as part of his investigation of my complaint. In fact it 

hadn’t been sent on to CGSB. Therefore on January 13, 2016, I sent Kirk Albert a copy, stating:  

Attached is the text I sent to John Davey at the SCC (the Council) in November, in response 

to your message to me on November 4th, that CGSB would be investigating my complaint. Any 

appeal of mine to your report on December 23rd on my complaint will be closely related to this 

text. 

Therefore, the objection text is an integral part of my appeal. It is provided in support of all parts of the text of my 

complaint and all grounds of appeal stated in this text. 

I have written these texts so that you, Kirk Albert, and John Davey, may send them to whomever you think 

should have them in dealing with my complaint and this appeal. (However, I’m sending this text only to you, to 

use as you think necessary in dealing with my appeal.) Therefore, consistent with the Note of Confidentiality set 

out on page 10 of my complaint, I shall continue to use “TG” in reference to CGSB’s standards development 

officer who acted as the secretary to the 72.34 (2d) project’s technical Committee, and use “ET” in reference to a 

member of its working group who is a university professor in Canada, who became the chair of the Technical 

Committee after I had resigned on June 17, 2015. 

 

Grounds of Appeal 

The specific grounds of my appeal are those set out in the text of my complaint, plus the following grounds of 

appeal, which arise from Kirk Albert’s report, dated December 23, 2015, as to the investigation of my complaint 

(all page references below are to the pages of the text of my complaint unless stated to be a reference to the 

objection text, or to Kirk Albert’s report as to his investigation of my complaint): 
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1. CGSB’s investigation and report invalidated by conflict of interest: For the reasons set out in section 2 of my 

complaint (p. 78 above), and in the objection text, CGSB should not have been the agency that investigated my 

complaint. By doing so CGSB allowed itself to be the judge of its own case—to be both the accused person and 

the judge in the same trial or investigation. Therefore neither Kirk Albert’s report, nor the findings as to the facts 

and conclusions that will be produced in response to this appeal can have any credibility, nor can they be seen to 

do justice to my complaint and this appeal.  

Now dealing with the specific statements and conclusions in Kirk Albert’s investigation report of last 

December 23rd: 

 

2. The investigation shows a lack of understanding of the process of voluntary standardization: at the bottom of 

page 1 of Kirk Albert’s investigation report is this statement: 

“The investigation included: 

a. a review of the documents you provided; 

b. a review of recent Working Group and Technical Committee activities, the Interdepartmental 

agreement with Treasury Board Secretariat (TBS), CGSB work plan estimates, project timelines and 

Committee/Working group communications; 

c. interviews with CGSB Technical Committee Secretary and the CGSB A/Team Leader; 

d. a review of my notes taken from our telephone conversation dated May 15, 2015.” 

 

This list should in itself invalidate Kirk Albert’s investigation. The decisions of the Technical Committee are not 

included. The needs of the process of voluntary standardization must always be the most important source of 

information in any such investigation. The determination by CGSB of the needs of each technical Committee 

should be the first step in any project. The needs of the technical Committee of each project will differ because: (1) 

a different technology and expertise may well be involved in each project; (2) the Committee members are unpaid, 

their availability is limited and uncertain to forecast, and therefore difficult to schedule; (3) the methods of 

reaching consensus is dependent upon the conventions and rules applicable to each profession and technical 

discipline represented among the Committee members; and, (4) the members of the Committee have the expertise 

upon which the content of the standard to be drafted is totally dependent.  

Therefore, in order to ensure that a proper consensus is obtained, all decisions as to procedure have to be left to 

the Committee, because they know best how to obtain it. And therefore CGSB’s first step in any project to create 

a national standard must be to allow the Committee itself to determine its own procedures, including: timelines of 

all types and purposes; the scheduling of meetings; whether there will be a working group; what officers will be 
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needed, such as an editor, or working group chair; and, the methods to be used to obtain a valid consensus in 

drafting the standard.  

Instead, without providing an opportunity for the Committee members to make such decisions, or consulting 

with the Committee beforehand, CGSB personnel set the timelines for each procedure and stage of the project and 

the project’s deadline, and imposed upon the Committee all of the procedures that were to be used.  

The above list as to what “the investigation included,” does not refer to any decisions made by the Committee 

as to procedure, let alone recognize that it is absolutely necessary that the Committee itself be left to decide the 

procedures that will apply. In contrast, when the draft for 72.34 was created before its declaration as a national 

standard in December 2005, CGSB appears to have recognized and served that need, allowing that Committee to 

determine its own procedures—see section 9 (p. 91 above) of my complaint text. Is it not the needs of the contract 

with Treasury Board that accounts for the difference in CGSB’s conduct in this 72.34 (2d) project? 

In particular, the scope and terms of any “CGSB right of last edit,” which was destructively used, must be 

decided in discussions with the Committee. Instead, TG imposed her terms, or CGSB’s terms, as to the scope of 

such right of last edit. And TG and Brian Thurgood allowed the editor, ET (not appointed by the Committee) to 

have very free reign as to editing the draft, even beyond her professional qualifications. As a result, such editing 

caused considerable damage to the legal section, section 5 of the draft. The extent of such editing of content is 

proved by TG’s email message of May 20th (also discussed above at, pp. 92, 95, 120, and 166):  

“The CGSB edit took longer than planned because lots of edit[ing] needed mainly because 

of redundancies in section 5. The Edited Draft is now with the WG Chair and editor for their 

comments to CGSB edit. I’m copying the WG Chair Brian Thurgood that will tell you more 

about the draft.” 

 

But I was not allowed an opportunity to review the results of such editing of the 5th and 6th drafts before they 

went to the Committee for review; see section 10 “The Reasons for my Resignation from the 72.34 (2d) 

Committee” (p. 94). Thus those drafts went to the Committee with my name associated with a legal section that 

contained errors of law caused by the incompetent editing of TG and ET. And therefore, as a matter of abundant 

caution, one must assume that the other sections of the draft contain errors equally damaging. That will be the 

assumption made when 72.34 (2d) is a national standard, and is used for its intended purpose, to service clients’ 

and employers’ electronic records management systems (ERMSs). 

Clearly Kirk Albert as well as TG, do not understand the nature of the process of voluntary standardization. He 

is a senior member of CGSB’s management. Therefore it must be assumed that all CGSB personnel work by way 

of the same ignorance. TG’s and Brian Thurgood’s taking complete control of all procedures and methods of 
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progress show a similar ignorance and disregard of the needs of the Committee to reach a consensus in its own 

way, as is necessary. 

It must be assumed that eventually all of the procedures used by CGSB to create 72.34 (2d) as a national 

standard will become widely known. Therefore CGSB personnel may well be cross-examined in court 

proceedings. That could happen this way: the use of records in legal proceedings will be opposed by arguments 

that the legislation that makes such records relevant to the proceedings is dependent upon an improperly created 

national standard. That will lead to the need to determine whether 72.34 (2d) was in fact improperly created. That 

will make such cross-examinations necessary.  

As I explained in my complaints and objection texts, in legal proceedings where millions of dollars are at stake, 

along with business reputations and careers, or a potential prison term my result, all means will be used to prevent 

incriminating records to be used as evidence (e.g., sections 9-10 of the objection text (pp. 172-174 above)). And 

when the results of legal proceedings are so very important, such arguments will be put forward even if the 

procedures used in this project do not become known. The resulting cross-examinations will make CGSG look as 

incompetent and unprofessional as it presently appears to be. That will include showing that CGSB does not 

understand the needs of the process of voluntary standardization. 

Such lack of understanding of the process of voluntary standardization should in itself invalidate Kirk Albert’s 

investigation and report, as well as the whole process that has created the drafts of 72.34 (2d). 

 

3. The investigation was based on the mistaken belief that the interpretation and definition and nature of the needs 

of voluntary standardization is to be determined by CGSB’s and Standards Council of Canada’s official 

procedural texts, instead of the reverse, i.e., making such needs determine the proper interpretation and 

application of such texts. 

The first paragraph on page 2 of the report states:  

“The investigation has determined that CGSB followed its Policies and Procedures Manual and the 

requirements established in the following Standards Council of Canada documents: 

ent – Requirements & Guidance – Accreditation of Standards 

Development Organizations (2015‐10‐01) 

– Requirements & Guidance – Approval of National Standards 

of Canada Designation (2015‐10‐01) 

t – Program Overview (2015‐10‐01) 

– Accreditation Program Overview (2015‐06‐30)  

https://www.scc.ca/en/about‐scc/publications/criteria‐and‐procedures/standards‐and‐standardsdevelopme

nt‐organization‐accreditation” 
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The Standard Council’s CAN-P-1:2012 text requires all documented processes be based upon consensus (see 

section 6 “Consensus Requirements” (pp. 21-25/48)). Achieving a true consensus requires that the needs of the 

technical Committee be the prime determinant as to how best to obtain a true and valid consensus. And therefore 

in turn, all official documents of the Council and CGSB, including those listed above, must be interpreted and 

applied compatibly with that prime need.  

Instead, Kirk Albert has carried out his investigation with the exact opposite interpretation of the authority of 

those texts, i.e., that the needs of Committee members in achieving a true and valid consensus are subservient to 

the requirements of those texts. Such an interpretation would justify an interpretation that CGSB’s determination 

of required procedures is superior to the needs of the Committee and the process of voluntary standardization. 

Such a faulty interpretation was, to an unreasonable and unconscionable extent, used to justify CGSB’s imposing 

its choice of procedures so as to be able to fulfill the requirements of its contract with TBS. 

The Standards Council of Canada Act, (particularly section 4), establishes a process of voluntary 

standardization. All such listed texts referred to in the investigation report must be compliant with the nature of 

that process. That process being one whereby: (1) the members of the project’s Technical Committee are unpaid 

and therefore have limited and uncertain time to provide in their participation in the Committee’s work and 

decisions; and, (2) Committee members have the expertise necessary to compose the contents of the standard and 

know the necessary methods that their fields of expertise require for reaching consensus. Therefore: (1) the 

determination of all procedures, including timelines and deadlines, and whether there will be a working group, an 

editor, and other such functionaries, must be left to the determination of the Committee members; and, (2) the 

methods of achieving consensus must be left to the Committee members.  

Instead, CGSB personnel, particularly CGSB’s secretary to the Committee, TG, along with Brian Thurgood, 

determined and controlled all procedures. This greatly interfered with the achieving of consensus, and reduced the 

quality of the drafts of the standard. It resulted in a draft put out for public review that was knowingly improperly 

created and contained known errors of law in its legal section due to editing by people without the necessary legal 

training. These were false representations to the public. Therefore the public review was invalid. And without a 

proper public review, no further developmental steps can be taken that will be valid in fulfilling the requirements 

of Part 2 of the Standard Council’s CAN-P-1:2012 text, “Requirements for the Approval of National Standards of 

Canada.”  

CGSB does not have the necessary expertise to determine how professional experts should proceed to obtain 

consensus. Can CGSB decide what methods and procedures I should use to reach a consensus of opinion with my 

colleagues as to how best to state the law? CGSB’s Policies and Procedures Manual must always be subservient 

to the decisions of the members of the Committee as to necessary procedures. For example, TG referred to her 

deadlines, and time periods for making comments and additions to the drafts, and repeatedly insisted that we use 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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the online comments template form even though I and Martin Felsky told her that lawyers cannot agree on the 

contents of legal materials by using such incompetent methods. 

The many quotations in my complaint text from the email messages sent by ET and Brian Thurgood, the agent 

of the Treasury Board of Canada Secretariat (TBS), corroborate my statements as to the facts, and support my 

conclusions as to their intended purposes and motivations. 

The proper way of proceeding is that followed by CGSB in the creation of the existing first edition of 72.34—

limited involvement such that the Committee can apply its expertise, in its way, so that it can reach the consensus 

necessary for creating a draft standard having integrity as to both its content, and as to the procedures used in its 

creation. If CGSB wants to be a competent standards development organization, it should be much more a 

facilitator of the work of the Committee, and much less a controlling, dictatorial,  master, communicating only in 

the ways that maintained its dictatorship, as it has been in this 72.34 (2d) project.  

I was a legal advisor in the creation of 72.34, leading up to its declaration as a national standard in December 

2005. The procedure used, and the reasons that make it necessary, are described in my complaints text in sections, 

3 (p. 79 above), and, 9 (p. 91 above). 

 

4. Unreasonably short deadline imposed: Page 2 of the report: “(1) an unreasonably short time and deadline – 

After review of the established timeline associated with this development process, it has been determined that the 

estimated timing associated with this project specific to 72.34 is appropriate and in line with other Standards 

Development projects and therefore reasonable.” 

In fact CGSB has insufficient experience in dealing with the procedures necessary for a standard as important 

as 72.34. It is very different than the standards in CGSB’s catalogue of standards for sale. It has no established 

method by which to determine “estimated timing” for a project such as the 72.34 (2d) project. And CGSB’s other 

standards development projects would provide no reliable guidance. 72.34 involves a technology that CGSB has 

no knowledge of. It has no ability to determine what time the experts who make up the projects technical 

Committee need. And, CGSB has no knowledge as to the specific time limitations of the Committee members. 

When 72.34 was created, CGSB did not involve itself in the determination of the procedures used by the 

Committee. And, very likely the employees of CGSB have greatly changed since that project. 

But TG and Brian Thurgood had no regard for such concerns and estimates and needs of Committee members. 

They set the timelines for the project’s various stages and its deadline. As my complaint explains in detail, their 

concern was speed of completion and not quality of content. All of their actions were aimed at fulfilling CGSB’s 

agreement with the Treasury Board of Canada Secretariat (TBS). There is no other reasonable conclusion that one 

can come to, particularly so, if one has due regard for the numerous quotations from their email messages that I 

have set out in my complaint. 
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5. Unprofessional procedures imposed: page 2 of the report: “(2) unprofessional means - CGSB Policies and 

Procedures Manual requirements and those in the Standards Council of Canada Requirements and Guidance 

documents have been adhered to.” 

Those texts cannot and do not set the professional methods to be used by the various experts on the Technical 

Committee. Specifically, neither those texts nor CGSB can justify, for example, the following unprofessional acts 

imposed upon the Technical Committee and its Working Group: 

1. Putting out for public review a text known to have been improperly created and containing errors of law; 

that is a false representation to the public as explained in the attached texts; 

2. Forcing lawyers and other professionals to use a template comments form that would lead to incompetent 

professional work if used – TG was told this more than once, but her answer was always, “use the 

template.” 

3. Allowing people who are not lawyers, ET and TG, to edit the legal section of the draft standard, with the 

result that it contains errors of law. 

4. Sending the fifth and sixth drafts of 72.34 (2d) on to the full Committee knowing that it contained errors of 

law, and ignoring my request that the Committee be informed and sent a corrected copy of the section 5, 

legal section, of the draft standard; 

5. As set out in my objection text, (section 2, pages 4-8), CGSB was preparing to defraud the Standards 

Council by keeping silent and covering up the many improper procedures it had used to rush the project to 

a final draft. If I had not complained, the Council would never have learned of any of them, and if it did, 

that would have been after the draft standard had been declared a National Standard of Canada. That list 

of 17, are examples of CGSB’s use of “unprofessional means.”  

6. The reasons why Martin Felsky and I resigned from the Committee and its Working Group; and they were 

not discussed with the Committee. 

7. And there are many more acts of “unprofessional means” set out in my complaint and in the objection text. 

 

6. Treasury Boards’ participation: Page 2 of the report: “(3) compliance with the pressures imposed upon CGSB 

by the federal government's Treasury Board of Canada Secretariat - As part of an Interdepartmental agreement 

with CGSB, the Treasury Board of Canada Secretariat provided the following activities: translation, logistical and 

administrative support services to the working group as detailed in the Work Program that was shared with the 

Technical Committee. I have found no evidence to support your assertions that the Treasury Board of Canada has 

imposed pressure on CGSB or Technical Committee members during this development process.” 

This description of TBS’s participation is contradicted by the following facts: 

(1) we were never told that this was TBS’s purpose;  

(2) this is contrary to the contents of TG’s email messages of March 3, 2015 (pp. 72 & 76 as to the 

development of the draft, “demanding more working days than those allowed by the agreement with 

TBS”); and April 2, 2015 (pp. 119 & 158, as to “funding dictating timelines”); 

(3) such described services appear to be of the nature of services that would be provided only when the draft 

was finished and ready to be submitted to the Standard’s Council of Canada, and not from the beginning 

of the project as was Brian Thurgood’s participation and control;  
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(4) I was never told of such “support services to the working group,” but I was the chair of the Committee!;  

(5) never was I shown nor heard of the alleged, “Work Program that was shared with the Technical 

Committee”; the CAN-P-1:2012 text requires that, “Upon request, copies of the procedures shall be 

available to interested parties in a reasonable and timely manner.” (subsection 6.1, page 21/48) But, if I 

don’t know that such a “Work Program” text exists, CGSB cannot say that it made that text available in a 

“reasonable manner”; 

(6) that statement on page 2 of the report doesn’t mention or explain Brian Thurgood’s participation—from 

the beginning of the project and continuously throughout: (1) he was allowed superior supervisory control 

even though he was a TBS employee, and was not a CGSB employee; (2) was made the chair of the 

working group; and, (3) continued to act in a way that was very consistent with fulfilling TBS’s needs and 

contract with CGSB;  

(7) it doesn’t explain the great rush in the procedures imposed by TG to complete the project in an 

unreasonably short time—the timelines and opportunities were the ones that she allowed, instead of being 

the necessary decisions of the Committee, i.e.; TG’s assumed, but not granted, dictatorial powers meant 

that her “ends” justified her “means” and her officious and dictatorial language; 

(8) it doesn’t explain why TG acted as though under such great pressure.  

Clearly TG and Brian Thurgood used improper procedures in order to fulfill the terms of the contract between 

CGSB and TBS. There is no other way to explain their actions in violation of the procedures required by the 

Council’s CAN-P-1 text, and by the process of voluntary standardization created by the Standards Council of 

Canada Act section 4. Therefore, no one can know if a proper consensus was obtained. That means that CGSB 

cannot assure the Standards Council of Canada or anyone who will have to rely upon 72.34 (2d) as a National 

Standard of Canada, that it is the product of a properly obtained consensus.  

“If the procedure is not right, there can be no assurance that the resulting content is right.” That principle 

applies to all laws, regulations, and official texts, upon which people have to rely. They must be the product of a 

required, officially-designated procedure, no matter how high quality their contents appear to be. Therefore, 72.34 

(2d) should never be relied upon. Its procedure to date has been too badly corrupted. If nevertheless it continues 

on to become a National Standard of Canada, potentially, the Standards Council of Canada and CGSB will bear a 

substantial and very costly liability for the damage and loses that it will cause. 

Among other parts of my complaint as to TG’s methods, see section 21, “TG’s Methods—CGSB’s Secretary 

to the Committee (in addition to those referred to above)” (pages 59-65). All of TG’s actions show a demand for 

speed regardless of results. The procedures she imposed interfered with obtaining a true consensus. Those steps 

she did perform were a mere, “going through the motions” without concern as to whether they served their 

purpose. Note in particular the list of my requests (p. 118 above) at the beginning of section 21. She ignored all of 

them—of particular importance, my request, “for access to senior people at Treasury Board… .” 

See also section 13, “Brian Thurgood, Treasury Board’s Agent” (p. 104 above). 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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All the email messages received from TG and Brian Thurgood contradict the above-quoted statement from 

Kirk Albert’s report. See for example, TG’s messages quoted on pages 11, and 60-61 of my complaint. They 

show that TG was intense in achieving speed of completion regardless what it did to quality of content. Her every 

message is to the effect that the working group is to limit its concerns as to needed time to ensure quality of 

content, which is in accordance with her demands that timelines and funding are to be the predominant concerns.  

Why didn’t CGSB tell TBS that the law must be obeyed? And ask TBS, “are you asking that we disobey the 

law and the Standard Council’s Can-P-1 text? If so, put it in writing.”  

It is very unlikely that TBS officials would have supplied CGSB with such a text, nor provided Brian 

Thurgood’s help, which in itself shows how urgent was TBS’s need for a new standard. TBS’s $50,000 funding 

was not an act of charity, but rather the purchase of a national standard created within a required time. 

In regard to Kirk Albert’s asking me to step down as chair of the Committee (p. 122 above). That request 

should have first been discussed with the full Committee. Because I have worked with experts in the records 

management field for many years, they asked that I be the chair of the Committee. However, I expect to retire 

within the next 2-3 years, therefore being chair will not advance my career. Kirk Albert gave me no reason for 

asking me to step down. I suspect that he was being pressured by TG and ET so that ET could be rewarded by 

being made chair of the Committee. That decision was not made by the Committee as it should have been.  

ET was made the editor by TG, with no discussion with me or notice provided beforehand. Because of the 

substantial editing that ET did to the draft, including the legal section, and did so beyond her qualifications, 

Martin Felsky and I discussed whether we could work with her being the chair of the Committee. We could not 

risk that the legal section, section 5 of the draft, would be more the product of her drafting than ours. ET served 

TG’s intense desire to fulfill the contract with TBS; and TG served ET’s desire to have more control of the 

content of the draft standard, and to be the chair of the Committee.  

If CGSB is involved in developing more national standards in this field of electronic records and information 

management technology, it must monitor closely the performance of TG and ET when working together. In this 

project, they acted to serve self-interest instead of the public interest as required by the CAN-P-1 text. 

The creation of the drafts of 72.34 (2d) was far more under the control of TG and Brian Thurgood than it was 

of the Committee. TBS was their intended benefactor. It got what it contracted for, but the people of Canada 

won’t, nor will the experts in records management, lawyers, judges, and others who will have to use and depend 

upon 72.34 (2d) as a national standard. 

All of this great damage and vulnerability has been caused by TG’s, Thurgood’s, and Treasury Board’s acting 

in complete disregard of the laws, standards, and principles that should govern their behavior. 
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7. Damaging the quality of the draft standard: pages 2-3 of the report: “(4) such means causing damage to the 

quality of the draft standard to be submitted to the Standards Council of Canada for designation as an NSC. 

“The CGSB manages the standards development process. The content of the standard is established by the 

Technical Expert members of the Committee, using a consensus based model. With respect to your 

concerns regarding the content of the Standard, CGSB and the Technical Committee welcomed all 

comments/concerns to be submitted during the Public Review period which was for 60 days between 

September 15, 2015 and November 15, 2015 and an additional period for comments from the Public was 

established for 15 days between November 15, 2015 and November 30, 2015. This was the opportunity to 

comment regarding the content of the Standard and to ensure that the Technical Committee reviewed any 

concerns.” 

The following facts contradict this statement: 

1. For the reasons set out in my complaint and the objection text, the public review was worthless because it 

was the product of misrepresentations to the public as to: (a) the draft used for the public review being the product 

of a proper procedure; and, (b) that it contained no known errors.  

2. The draft used in the public review (WD-07, dated Sept. 14, 2015) contained the errors of law that I warned 

TG about before I resigned on June 17th. No attempt was made to correct them. In spite of its invalid nature, what 

effect has the public review been allowed to have as to the next steps to be taken? 

3. The public review was conducted without the necessary legal expertise that I and Martin Felsky could 

provide. Was it conducted in a modest fashion so that the probability of difficult questions and comments was 

very low? 

4. The public review should have included sending the draft to various organizations expert in records and 

information management technology, and to litigation lawyers, and lawyers in government departments that will 

have to defend legislation dependent upon 72.34. 

5. Extending the public review period could not make up for any of these defects. 

These defects should have been discussed with the Committee, including the reasons for my and Martin 

Felsky’s resignations as to how they would impact the public review and continuation of the project. Committee 

members were told merely that we had resigned, and that ET had volunteered to replace me as chair of the 

Committee. In a process of voluntary standardization, such decisions must be made by the Committee, and not by 

way of CGSB over-extending itself to fulfill a contract, but in violation of the terms of its accreditation. 

 

8. The present size of the Committee in relation its ability to fulfill its required purpose in regard to past and 

future steps in the project’s development process: 

I have reason to believe that many of the Committee members have fallen away in that they are no longer 

answering communications received from TG and Brian Thurgood. As a result, the required “consensus among all 



197 

interested parties” may no longer be possible. The size of the remaining truly active membership must be 

ascertained, as well as whether it is still truly representative of the necessary expertise of “all interested parties.” 

For example, because Martin Felsky and I have resigned, the Committee no longer has the necessary 

representation by lawyers—lawyers specialized in the area of legal expertise required. 

And Kirk Albert’s investigation must have revealed the answers to these questions as to a sufficient number of 

Committee members remaining active in order to be able to obtain a valid and proper consensus. The statement in 

his report as to what “the investigation included” (p. 182 above) lists these sources: “Committee/Working group 

communications,” and, “a review of recent Working Group and Technical Committee activities.” Those sources 

would make known to him what number of Committee members are still actively participating in the project. 

In this ground of appeal, I’m bringing into question the Committee’s ability to provide an adequate foundation 

for the remaining steps in the process of preparing a draft standard that will be submitted to the Standards Council 

of Canada. It is very likely that an insufficient number of members have remained active to be able to provide a 

valid “consensus of all interested parties.” Such information as to the number of active members should be stated 

in any “submissions package” delivered to the Council to declare any draft of 72.34 (2d) a National Standard of 

Canada. 

This shows the weakness of the procedure imposed by TG on the Committee from its very first meeting on 

May 16, 2014. By having a working group and involving the rest of the Committee members only at the widely 

time-spaced occasions when the Committee is asked to review a draft, the probability  is too high that the active 

members will become too few in number to be able to honestly say that the draft submitted to the Standards 

Council was the product of a consensus of “all interested parties.” Compare the procedure used in the creation of 

72.34 (see section 9, particularly page 31). 

 

9. Lack of transparency—is one of the reasons that caused both me and Martin Felsky to resign. It means 

everything done is done without clarity as to when, why, and how it is to be done. Many times I found out about 

TG’s and Thurgood’s decisions made and steps taken only after they had made and taken. Such experiences are 

like trying to observe proceedings through frosted glass instead of clear glass, i.e., procedures intentionally 

conducted with a lack of transparency.  

The texts that I have supplied for this appeal show how frequently decisions were made:  

(1) without notice or discussion in regard to the working group;  

(2) as to the development of the drafts of 72.34 (2d);  

(3) as to the editing and authority of the editors of the drafts;  
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(4) as to the officers of the working group such as the Editor and its chair; and,  

(5) as to the timetable and deadlines.  

And there was no explanation as to why Brian Thurgood was given such authority as to be: (1) part of the 

working group; (2) setting the schedule for production, and, (3) the chair of the working group. But he wasn’t a 

CGSB employee. And he wouldn’t disclose his qualifications, nor what justified his having such authority while a 

Treasury Board employee, and as well after he said he had left such employment. This “disclosure after the fact” 

of decision-making was one of the strategies TG and Brian Thurgood used to control the development of the 

drafts and the progress of the project to a grossly neglectful and rapid conclusion.  

Their actions and decisions were not discussed with the members of the Committee as they should have been. 

There was never any opportunity for discussion provided as to whether such decisions should in fact be made by 

the Committee itself. And such manipulating of the stages of progress obstructed obtaining a true consensus, and 

completely disregarded the requirements of the process of voluntary standardization—respecting the fact that 

Committee members are not being paid and have limited and uncertain amounts of time and availability for the 

scheduling of their contributions to the project.  

The result of such unprofessional, negligent, and disrespectful conduct was: (1) the creation of a draft standard 

by improper and illegal means; (2) conducting a public review knowing that it was based upon such implied 

misrepresentations as to the method of creating the draft used and that it contained errors they knew it contained; 

(3) preparing to defraud the Standards Council of Canada by way of a draft and a submissions package that would 

not reveal the many damaging facts and events that I explained in my complaint, only some of which I listed in 

my objections text (section 2, p. 164 above); and, (4) preparing to create a National Standard of Canada by way of 

such improper procedures and containing errors of law, and without regard for the consequences for the people of 

Canada to endure. 

How can such procedures be explained except as caused by the pressure imposed by Treasury Board and 

willingly accepted by CGSB (along with $50,000), by way of its illegal contract with CGSB? Lack of 

transparency was one of the strategies used by TG, and Thurgood, with the support of Kirk Albert. 

Kirk Albert’s investigation and report on my complaint is superficial, intentionally inadequate, and used as a 

device to protect CGSB from harm, regardless of the consequences to many others. The obvious serious conflict 

of interest should have caused him to seek a special investigation. Instead he acted very unprofessionally. His 

report is another example of a lack of transparency—to cover-up CGSB’s serious shortcomings at any cost. 

Particularly telling is his phone call to me on May 15, 2015. He asked me to step down as chair. He didn’t say 

why other than to say he had seen a couple of email messages that caused him concern. He had already decided to 

remove me without discussing such concerns with me first to see if they could be resolved in some other way. He 



199 

had not discussed doing so with the Committee beforehand even though it was the Committee members who 

asked that I be made chair. Again, this is an example of a lack of transparency—no explanation as to why such a 

request was made and how such a decision had been made. Very likely Kirk Albert did so because TG and ET 

wanted ET to be the chair. But, I was never given a reason for such a request, i.e., never told why I had suddenly 

become inadequate as chair. 

Note, because I will be retiring in the next 2-3 years, my being chair was not a matter of importance to my 

career, my ego or self-image. 

And similarly, on January 13, 2016, Kirk Albert phoned to tell me that Committee members were 

uncomfortable with my talking with them about the 72.34 project. That interfered with my obtaining information 

as to the propriety of procedures being used. When talking to such Committee members he should have told them 

that the process was an open one, and that they could discuss such events with me as they choose. Why didn’t he 

tell them that they should tell me themselves that they preferred not to talk to me? And I’m very sure there was 

only one person at most who may have said that she was uncertain about whether she should talk to me. But he 

used the plural, i.e., he said “Committee members” were uncomfortable, so he alleged.  

And also, by my seeking to talk to Committee members, it would make clear that most of them were no longer 

active, and had ceased to continue taking part as a source for reviewing and commenting on the drafts and other 

matters concerning the 72.34 (2d) project.  

My work and that of many other professionals, depends upon a valid 72.34 national standard. Therefore I want 

to know the nature of all procedures used to create a 72.34 (2d) national standard. 

Will there be enough active Committee members remaining to make the necessary vote as to whether the draft 

standard was ready to be submitted to the Standards Council, a legitimate and credible vote of “all interested 

parties”? 

Therefore, I strongly suspect that he told that one person whom he talked to, or implied that such conversations 

with me were improper or that, “it would be better if they didn’t occur.” That would be very improper. There is no 

requirement of confidentiality or privacy imposed upon Committee members. Kirk Albert’s conversations must 

be viewed, until proved otherwise, as being another act of attempting to cover-up and minimize the appearance of 

CGSB’s very improper conduct. 

Therefore, given: (1) his very superficial report on my complaint; (2) his representations to me in our phone 

conversation on January 13th; and, (3) the way he dealt with the matter of asking me to step down as chair (above, 

p. 193 re ground 6); he is providing further corroboration that the procedures used to create the drafts were 

improper, and that CGSB knew that they were improper, and therefore knew that putting out the 7th draft (WD-07) 

for public review was a false representation to the public. 
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Lastly, during our phone conversation of January 13th, he asked me if I wanted to contribute further comments 

on future drafts. I said “no” because: (1) I don’t want to contribute to and aid the continuation of, and in anyway 

have my name associated with an illegal and improperly conducted process for creating a national standard—a 

process that must be started again or somehow purged of its tainted existence by way of a proper investigation; 

and, (2) I have no confidence that any comments or drafting that I might submit for the legal section of a draft 

would not be edited by people without legal training, as happened with drafts before my resignation. 

 

10. Because of the many defects in the procedures used, CGSB should not ask the Standards Council of Canada to 

declare any draft produced by the 72.34 (2d) project a National Standard of Canada. 

My complaints text, objection text, and this notice of appeal, have revealed so many defects in the procedures 

used and imposed by CGSB personnel upon the progress of the project, that CGSB cannot in good faith and 

conscience ask the Standards Council to make any draft produced by this project to be a national standard. Very 

likely a proper investigation of the procedures used to date, would reveal many more defects and improprieties.  

And, future steps that will be taken in this project are tainted by, and made invalid by what has already been 

done. For example, the public review was a very invalid process as I have described (see for example, the 

summary at the beginning of the complaints text (p. 62 above), and most of the sections of the objection text). 

Therefore it makes invalid any further steps or procedures that will be used or taken, because they require that a 

valid public review be conducted before any further steps or progress are undertaken. Each step in the progress of 

the project is dependent upon the adequacy and propriety of previous steps. 

Conclusion 

All steps taken after the public review are made void because they are based upon an improperly conducted 

public review. Therefore whatever draft of 72.34 (2d) is sent to the Standards Council of Canada by CGSB to be 

declared a National Standard of Canada, cannot create a valid national standard. The potential damage such a 

standard would cause is very great. 

Therefore, in my opinion, if nevertheless CGSB proceeds to the creation of a national standard, based upon the 

steps taken in the 72.34 (2d) project to date, at the least it deserves to lose its accreditation as a standards 

development organization. 

TG, Thurgood, and Kirk Albert exercised complete control of all matters of procedure, without regard as to 

whether we thought they were right or their affect upon us, and without involving the Committee. The needs of 

the process of creating national standards by a process of voluntary standardization were ignored, and therefore 

were in violation of the Standards Council of Canada Act and the Council’s CAN-P-1 text. 
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CGSB shows no concern for the position of those whose work depends on 72.34, and will depend upon 72.34 

(2d). Such improper and illegal conduct as used by CGSB personnel means that those people cannot use 72.34 (2d) 

as a National Standard of Canada.  

Knowing as I do how 72.34 (2d) is being very improperly and illegally created and the errors in it, I cannot 

base the legal opinions that I will write for clients upon it, nor can experts in electronic records management. Nor 

can I fail to inform the experts in electronic records and information management that I work with. I need a 

validly created 72.34 (2d) in order to do my work for clients. That makes necessary bringing about a proper 

procedure for creating it. That in turn makes necessary that I discuss with members of the Committee the 

procedures that have been used and are continuing to be used so as to be able to present strong reasons and 

evidence of a need to begin the project again. 

This project has to be started over again or somehow purified of its history of improper procedures. That is 

why I suggested that a representative of the Department of Justice be involved in a thorough investigation of this 

project to date, and why I am talking with members of the Committee to obtain information as to the propriety of 

procedures. It must be assumed that they will eventually become widely known, quite possibly by way of court 

proceedings as I have explained in my complaint and in the objection text. 72.34 is the basis of many experts 

professional lives, including mine. Nevertheless, it appears that CGSB will protect itself by any means possible 

regardless of their propriety and the damage it will cause to many others, and to the reputation of the process of 

voluntary standardization and to the credibility of all national standards created by that process. 

Because of the conflicting interests of CGSB and the Department of Justice (see section 6 (pages 10-11) of the 

objection text) I suggested that a joint investigation by the Council and the Department of Justice may be able to 

remove the need to start the project over again from its beginning. 

Because it must be assumed that the defects set out in, my complaint text, the objection text, and in this notice 

of appeal, will become widely known, defending the validity of legislation based upon 72.34 (2d), will have been 

made much more difficult for government lawyers. Such legislation includes Evidence Acts used in all litigation 

that involves records as evidence, and Electronic Commerce legislation that affects all of commerce, which 

concerns everyone. Therefore this 72.34 (2d) project if allowed to continue in its present state, to produce a 

national standard, will put the federal government and Canada’s other governments in a worse position than they 

would be in if this project had never happened.  

CGSB’s performance in this project has provided strong evidence that the process of voluntary standardization 

must be replaced or substantially altered. It is far from adequate for what’s coming as to the need for more 

national standards to regulate the technology of electronic records and information management—a technology 

that affects everybody and is rapidly becoming the foundation of our lives. 
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Addendum 

My complaint is not generated out of spite or recrimination, but rather because it is necessary in good 

conscience that I do so, so that I know that I have carried out my duty to alert the relevant authorities. 72.34 is a 

very important national standard but, CGSB lacks the necessary experience, competence, and professionalism to 

develop it. Therefore, I have spent a substantial amount of unpaid time in preparing these texts to launch my 

complaint and this appeal.  

I expect to retire as a lawyer in the next two to three years. All of this will then be irrelevant to my life. 

Therefore, I am not interested in adding another line of achievement to my résumé (C.V.). Whether or not I was 

the chair of the project’s Technical Committee is not a matter of importance in advancing my career. My career is 

near finished. No one is going to grant me any recognition, position, or awards because of my position on the 

Committee. I resigned from the Committee on June 17, 2015, for the reasons set out in my complaint (section 10, 

p. 94). I have launched my complaint and this appeal because as a lawyer it is my duty to do so. But also, I want 

to go into retirement with a clear conscience. 

 

Ken Chasse, J.D., LL.M., member of the Law Society of Upper Canada (Ontario), and of the Law of British 

Columbia, Canada. 
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11. Decision of CGSB’s Director on my appeal from CGSB’s response to my complaint 

 

Government 

of Canada 
 

Canadian General Standards Board 

Place du Portage III – 6B1 

 

Mr. Ken Chasse, J.D., LL.M. 

Legal Consultant 

 

2016-03-23 

Subject: Complaint (# 2015-01) regarding revision to the National Standard of Canada CAN/CGSB 72.34-2005 

Electronic Records as Documentary Evidence 

Dear Mr. Chasse, 

This is a reply to your appeal following your complaint to CGSB regarding the work being done on the second 

edition of the National standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-

2005. As you know, this work is being conducted under a process which is accredited by the Standards Council of 

Canada (SCC). It is the process itself that can be the subject to a complaint, not the actual content of the standard. 

The process is outlined in the CGSB Policy and Procedures Manual for the Development and Maintenance of 

Standards. Mr. Albert, CGSB’s Acting Manager Standards, has previously provided you with a copy of this 

document. 

SCC has numerous requirements for accredited standards development organizations (SDOs). These are available 

on SCC website: http://www.scc.ca/en/accreditation/standards . 

The accreditation process includes, among other things, annual on-site visits by SCC auditors who review that the 

requirements continue to be met. These annual visits include a review of any complaints received during the year. 

This provides SCC an opportunity to see how complaints are handled. 

You have listed ten items with detailed explanations as the basis of your appeal. I can only address those items 

that relate to the SCC accreditation requirements. The other items may be better addressed by the SCC directly as 

they point to SCC policies and the SCC Act, which are not CGSB’s purview. A summary follows. 

1. CGSB’s Investigation and report invalidated by conflict of interest: 

 Reply: CGSB’s policy of investigating complaints is in accordance with the SCC requirements of 

accreditation. 

 

...2 

Experience an excellence CGSB 

Canada 

http://www.scc.ca/en/accreditation/standards
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2. The investigation shows a lack of understanding of the process of voluntary standardization: 

Reply: You explain in your appeal that all decisions on procedure should be left to the Committee. In 

accordance with SCC requirements of accreditation CGSB is responsible for the process and procedure, and 

the Committee is responsible for the technical content of the standard. CGSB establishes timelines and is 

responsible for the consensus process. All complaints are reviewed by SCC during the annual accreditation 

audit. This complaint will be flagged and SCC auditors will have the opportunity to review the consensus 

process managed by CGSB on this file. 

3. The investigation was based on the mistaken belief that the interpretation and definition and nature of the needs 

of voluntary standardization is to be determined by CGSB’s and Standards Council of Canada’s official 

procedural test, instead of the reverse. You also say that CGSB does not have the necessary expertise to determine 

how professional experts should proceed to obtain consensus. 

Reply: CGSB must adhere to its own policies and procedures which have been determined by SCC to be in 

accordance with its accreditation requirements. Any complaints relating to the SCC Act should be addressed 

with SCC directly, as they are the organization subject to their Act. Furthermore CGSB’s accreditation 

requires it to demonstrate to the SCC audit team that it has expertise in managing the consensus process. While 

CGSB has its own internal training process to ensure competence of its staff, CGSB’s competence is 

independently verified by the SCC auditors. 

4. Unreasonably short deadline imposed. 

Reply: Timelines are established by CGSB based on various factors, including project deliverable needs. 

Timelines are ultimately determined by the Committee and its ability to reach consensus. CGSB estimates 

timelines and provides constraints to Committee members. For example, funding availability would be 

considered a constraint. Projects that take too long may require additional funding or alternative methods of 

working that reduce costs, such as teleconference. 

5. Unprofessional procedures imposed: 

Reply: The procedures used were in accordance with SCC accreditation requirements. 

a. The decision to go to public review is made by CGSB, following Committee approval of a draft standard. 

b. The use of templates is a requirement of the CGSB standards development process. 

c. Allowing members who are not lawyers to edit legal section – the technical Committee determines the 

content through consensus and approval of the draft, regardless of who prepares the draft standard. 

...3 

Experience an excellence CGSB 
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6. Treasury Board’s participation 

Reply: CGSB develops standards based on identified needs, and requires stakeholders to fund or support the 

standards development process. Treasury Board is one such stakeholder.  Their participation is appropriate. 

CGSB is responsible for funding its standards development work and can enter into contracts with other parties 

to fund or otherwise support the work, without the approval of Committee members. 

7. Damaging the quality of the draft standard: 

Reply: You specifically make reference to the public review period and question its value. As noted above, the 

public review is a decision made following Committee approval by vote. CGSB held a public review and treated 

comments in accordance with SCC accreditation requirements. 

8. The present size of the Committee in relation to its ability to fulfill its required purpose in regard to past and 

future steps in the project’s development process: 

Reply: The review of the CGSB standard for National Standards of Canada designation by the SCC will 

examine Committee membership, balance, voting, etc. Concerns about Committee make-up and balance can be 

brought to CGSB at any time, as the make-up of the technical Committee can change as new stakeholders are 

identified or others drop-off. 

9. Lack of transparency 

Reply: CGSB’s standards development process is open to interested and affected stakeholders. Transparency is 

supported by documented minutes and draft documents that are supplied for public review. CGSB requires 

Committee members to disclose any conflicts of interest pertaining to the work of the Committee. Individuals 

may disclose other information, as they see fit. 

10. Because of the many defects in the procedures used, CGSB should not ask the Standards Council of Canada to 

declare any draft produced by the 72.34(2d) project a National Standard 

Reply: Submission of a standard for designation as a National Standard of Canada is the process by which SCC 

decides if the CGSB process meets the requirements. Only SCC can make this determination. 

In consideration of the above, I believe that CGSB has complied and continues to comply with SCC 

accreditation requirements in the conduct of this work and that the decision on the complaint was correct. 

I thank you very much for your interest in this work and for bringing these issues to my attention. 

[B. L.] 

(Signed) 

Director 

Experience an excellence CGSB 

CANADA 
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12. Letter concerning an appeal to the Standards Council’s Chief Executive Director 

 

 

Ken Chasse, J.D., LL.M., Barrister & Solicitor 

Toronto, Ontario. 

June 15, 2016. 

 

John Walter, Chief Executive Office, 

Standards Council of Canada, 

55 Metcalfe St., Suite 600, 

Ottawa, ON  K1P 6L5, 

Canada. 

 

Mr. Walter: 

 

Re:  an appeal to the Standards Council of Canada from the report of the Director of the 

Canadian General Standards Board (CGSB) as to my appeal concerning its project to draft a 

2nd edition of the National Standard of Canada, Electronic Records as Documentary Evidence 

(“72.34”). 

This letter initiates and outlines my appeal to you, from the report of the Director of the Canadian General 

Standards Board (CGSB), concerning my appeal from the report of an investigation of my complaint to CGSB. 

The complaint concerns the conduct of CGSB personnel during its project to draft a 2nd edition of the National 

Standard of Canada, Electronic Records as Documentary Evidence CAN/CGSB-72.34-2005 (72.34). Background 

information can be obtained from John Davey, SCC’s Program Manager, Quality Accreditation Services, with 

whom I have exchanged several email messages concerning this matter. 

A chronology of key dates concerning my complaint and appeals accompanies this letter. 

I was the chair of the 72.34(2d) project, and a member of the Technical Committee’s Working Group. I and 

another lawyer, specialized in the area of law that is relevant to 72.34, resigned because of the very improper way 

in which CGSB was conducting the project. My formal complaint is the next attachment. It outlines the relevant 

events. 

I sent my complaint to the Council rather than to CGSB because: (1) my allegations were against CGSB itself 

and not only as to the content of the draft standard being developed; (2) because CGSB had put out for public 

review a draft that they knew was created by improper procedures, and contained errors of law, which were false 

representations to the public. That meant any complaint should not be considered an internal matter, meaning that 

the normal complaints procedure was not appropriate. That very badly conducted public review changed 

everything concerning the propriety of CGSB’s 72.34(2d) project. It should also make invalid any steps taken 

thereafter—a draft submitted to the Council to be declared a National Standard of Canada cannot be based upon 

an improperly conducted public review. 

However, instead of treating my complaint as having that special nature, the Council sent it to CGSB to be 

dealt with in accordance with the standard complaints procedure. I sent an objection to the Council (to John 

Davey) stating that any investigation of my complaint by CGSB itself would have no credibility because it would 

allow CGSB to be “the judge of its own case,” i.e., to be both the adjudicator and the alleged perpetrator. 

 

 

... 2. 
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The report, by CGSB’s Kirk Albert, dismissed my very detailed, 99-page complaint in 2 pages. Any impartial 

comparison of the 2 texts will show that the allegations in my complaint were not dealt with adequately or with 

integrity. 

Following the required procedure, I appealed to the Director of CGSB, Begonia Lojk. The resulting report is of 

the same nature and quality. 

Therefore I am now appealing to you. This letter is the first attachment to the email message I am sending to 

you. 

The other texts accompanying this letter are: 

2. a chronology of key  events concerning CGSB’s 72.34(2d) project and the handling of my 

complaint and appeal; 

3. my complaint text; 

4. my objection text (objecting to the Council’s turning over my complaint to CGSB); 

5. the report from Kirk Albert, CGSB, of his investigation of my complaint; 

6. my appeal text to Begonia Lojk, Director, CGSB; 

7. the report from Begonia Lojk of her investigation of my appeal.  

So far, I have written 140 pages to create these texts. And when I complete my full text for my appeal to you, I 

will have spent more than 100 hours in preparing all texts concerning my complaint and appeals. All of this has 

been unpaid time. Therefore I am limited as to the time I can spend in writing such texts. Therefore my appeal to 

you has to depend heavily upon the texts that I have already written, and upon you to compare them with the 

resulting reports by Kirk Albert and Begonia Lojk of CGSB. My intention is to send my full appeal text to you by 

Monday, June 20th. 

In addition, the time and work I provided as a member of CGSB’s 72.34(2d) project Committee has been 

wasted, it also being unpaid time of more than 100 hours—wasted because the way the project was conducted by 

the CGSB personnel, can never be allowed to result in a National Standard of Canada. Similarly wasted was the 

time and work of the other lawyer, Martin Felsky, who resigned with me in June 2015. 

As related in the enclosed texts, there cannot be a national standard of greater importance to, and impact upon 

the residents of Canada than 72.34. It concerns the making, storing, and management of electronic records which 

concerns everybody. Almost every interaction we have with others now, automatically produces a record, any one 

of which could potentially be  related to some formal procedure or process, including legal procedures and 

services. But in spite of the very faulty procedures used, particularly the conducting of the public review stage of 

the project, CGSB is moving ahead to have its very faulty draft be declared by the Council to be National 

Standard of Canada. Kirk Albert of CGSB has told me that they expect to have a 72.34(2d) national standard 

sometime this summer. That cannot be allowed to happen. 

CGSB did not try to hide its use of improper procedures from anyone. The manner in which it proceeded in 

this project strongly implies that they are confident that the Council will declare to be a national standard 

whatever CGSB includes in its submissions package, regardless the quality of its content and the propriety of the 

method of its creation. In spite of the  
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great amount of detailed proof in my texts, my complaint and appeal were dismissed in a very perfunctory, 

unprofessional way, using untruthful statements in their reports to do so. 

It all shows that the process of voluntary standardization is a very undisciplined and unprofessional one. It 

greatly lacks quality control. Among other serious weaknesses, it leaves the Council very vulnerable to declaring 

a very poorly drafted and corruptly created standard to be a National Standard of Canada. Therefore it makes the 

people of Canada very vulnerable to relying, to their great detriment and harm, upon national standards that are of 

very poor quality. CGSB’s 72.34(2d) project casts doubt upon the quality, integrity, and reliability of all of 

Canada’s national standards. The seriousness of this situation is emphasized by the Standard Council’s 2014-2015 

Annual Report which states (pp. 5 and 28): “There are approximately 5,000 references to standards in Canadian 

(including federal, provincial and territorial) regulations, which shows the major impact that standards have on 

our daily lives.” 

... 3. 

Therefore my complaint and appeals raise an issue as to whether voluntary standardization can ever be a 

sufficiently competent process for creating national standards as important as 72.34. 

For these reasons I am taking the following steps: 

1. I am writing of my experiences in CGSB’s 72.34(2d) project and the appeal process, in publications widely 

read in the legal profession. Lawyers must be forewarned that as matters stand now: (1) 72.34(2d) is not a national 

standard that should be relied upon when serving clients or making formal submissions to any court or agency; 

and, (2) no lawyer should participate in any CGSB project. And therefore also enclosed are my first two such 

publications on the blog Slaw, they being the following texts (as enclosures 8 and 9): 

8. “A New Way to Oppose the Admissibility of Records,” published on Slaw, March 30, 2016; 

9. “Admissibility of Records Dependent Upon a Poorly Drafted National Standard,” published 

on Slaw, October 23, 2015. 

2. In addition to publishing further such articles on Slaw, I shall be publishing a lengthy article relating the 

whole of this matter, (including the results of my appeal to you) on the Social Science Research Network (the 

SSRN). The SSRN makes available for free pdf download by anyone around the world, more than (currently) 

575,000 scholarly and professionally written texts. Therefore it provides maximum exposure and readership for 

any author’s writings, and a most excellent source for material relevant to one’s research and writings. For the last 

2 ½ years, I have been posting my writings there (see my SSRN author’s page). 

3. I will send these texts to: (a) ISO (the International Organization for Standardization in Geneva, 

Switzerland); (b) the Attorney General of Canada; and, (c) the provincial attorneys general. The federal and 

provincial attorneys general all have legislation that will be dependent upon the 72.34 national standard.  

I am taking these steps because the 72.34 national standard is so very important, but the process of voluntary 

standardization being used to create its 2nd edition is so very inadequate and dangerous. Most dangerous of all:  

there will be several other such national standards needed for the same and related areas of technology and the 

laws that regulate and use it. They will all fall within CGSB’s standards development jurisdiction. But CGSB is 

not sufficiently competent to be given such responsibility. The way it conducted the public review stage, 

particularly the implied false representations to the public, completely changed the nature and seriousness of 

CGSB’s violation of proper procedures and the principles of voluntary standardization. 

The public review as conducted by CGSB greatly changed the nature of this whole matter into one requiring 

official and public review. I could not make CGSB understand that, nor understand how very important the 72.34 

national standard is, nor understand how essentially important it is that a national standard must be proper not 

only in its content, but also in the procedure used in its creation. If the procedure is not correct, it cannot be 

assumed that the content is adequate. That is the way courts deal with laws—no matter how good they may 

appear to be, they must be treated as void and of no force or effect if the procedure by which they were created 

was not the required one. Therefore, all steps taken by CGSB in its 72.34(2d) project, after the public review, 

https://www.scc.ca/en/news-events/news/2016/2014-2015-annual-report-highlights-how-scc-delivers-value-canada
https://www.scc.ca/en/news-events/news/2016/2014-2015-annual-report-highlights-how-scc-delivers-value-canada
http://www.slaw.ca/author/chasse/
http://www.slaw.ca/2016/03/30/a-new-way-to-oppose-the-admissibility-of-records/
http://www.slaw.ca/2015/10/23/admissibility-of-records-dependent-upon-a-poorly-drafted-national-standard/
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.ssrn.com/en/
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.iso.org/iso/home.htm
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should be considered to be void and of no effect. A national standard cannot be based upon a faulty public review 

of a draft standard used to create it. 

What is needed is an affidavit procedure whereby the personnel of a standards development organization 

(SDO), that is sponsoring the creation of a national standard, swear affidavits stating that all required procedures 

were followed. In particular, the chief executive officer of an SDO should swear such an affidavit, which would 

be included in the submissions package sent to the Council. That would cause such chief executives to discipline 

their personnel and impose enforced procedures of quality control in relation to every standards development 

project. Only when the personal interests of such chief executive officers are put at risk that way can those who 

rely upon national standards know that they have been created by means of properly disciplined and quality 

controlled procedures.  

For example, if the CGSB’s Director, knew that she would have to swear such an affidavit, she would have 

paid much more attention to what her staff were doing in CGSB’s 72.34(2d) project. And she would not have 

dealt with my appeal in such a summary and inadequate fashion. Instead, CGSB personnel see no adverse 

consequences that they need worry about coming from the Council or anyone else. Therefore they do as they 

please and what is convenient. As a result, they control the process of voluntary standardization in whatever way 

they wish to use it. 

Most likely when you suggest such use of affidavits to CGSB, they will say, “What! Don’t you trust us?” 

Whether CGSB is trusted or not is not the main purpose for such an affidavit system. Rather, it is used to ensure 

the public and all who use and rely on national standards that the procedure of their creation is disciplined, 

properly regulated, and one having integrity, and therefore credibility. For example, if an SDO is accused of some 

impropriety, and the Council accused of relying upon its work, you would be able to point to their affidavits as 

justifying your reliance upon their draft standards submitted to be national standards.  

Such affidavits should state that the person swearing the affidavit (the affiant) understands that if during an 

official investigation, statements in an affidavit were found to be intentionally false, such would be perjury which 

is a criminal offence, subject to penalties such as substantial fines and imprisonment. Given the Council’s great 

vulnerability, such an affidavit system is badly needed as CGSB’s conduct so abundantly exemplified. I shall 

elaborate further in my full appeal text. 

 

I send this letter to you ahead of my full appeal text so that you may begin studying the history of this matter in 

depth now. 

Yours truly, 

 

 

 

Ken Chasse, Barrister & Solicitor. 
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13. Appeal to the Standards Council of Canada from the decision on my appeal to the Director of CGSB on my 

appeal from CGSB’s reply to my complaint 

 

To: The Standards Council of Canada 

From: Ken Chasse 

An Appeal 

June 23, 2016. 

This text is the second text in an appeal to the Standards Council by me, Ken Chasse
131

, from the report of the 

Director of the Canadian General Standards Board (CGSB’s Begonia Lojk) as to my appeal concerning CGSB’s 

project to draft a 2nd edition of the National Standard of Canada, Electronic Records as Documentary Evidence 

CAN/CGSB-72.34-2005 (“72.34”). 

This appeal text is a continuation of my letter of appeal to the Standards Council’s Chief Executive Officer, John 

Walter, dated June 15, 2016. To best understand this text, and therefore reduce its size, my previous texts in this 

matter of my complaint should be read first; they being: 

1. my Complaints text, dated, October 20, 2015, (addressed to the Council instead of to CGSB, 

for the reasons set out in section 2 of my complaints text (p. 78); 

2. my Objections text, dated, November 13, 2015, objecting to the Council’s allowing CGSB to 

investigate itself, in spite of the allegations of CBSB’s improper actions, including a 

fraudulent use of the “public review” of draft standards procedure; 

3. my Appeal text to CGSB’s Director, Begonia Lojk, appealing from the report of Kirk Albert, 

CGSB’s A/Manager, Standards Division, in response to my complaint. 

 

NOTE: all five of my texts (including this one and the one sent last week to John Walter, the Standards 

Council’s Chief Executive Officer), are the product of my unpaid work and time. (They total 160 pages.) 

Therefore my time to write them has been limited. Their content is thereby limited. And therefore, they make 

particularly necessary that the Council give all of them a very thorough and unbiased examination. They bring not 

only CGSB’s competence into question, but also that of the whole process of voluntary standardization. 

 

Caution: Because of the speed at which the use of electronic technology is becoming a complete foundation of 

our lives, there will have to be developed several more such standards, all of which will fall within CGSB’s 

standards development jurisdiction. The Council’s handling of this appeal will determine how CGSB deals with 

that responsibility in the future. As matters stand now, CGSB is an incompetent and therefore dangerous 

standards development organization. 

Shortforms:  “TG” is CGSB’s secretary to its 72.34(2d) project’s Technical Committee (the “TC”); and, “ET” is 

the person who replaced me as chair of the Committee, being also the Editor whom TG appointed, and who 
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carried out extensive re-drafting of the drafts of the standard that far exceeded her qualifications and experience, 

particularly so the legal section. As explained at page 10 of my Complaints text (in, “A Note of Confidentiality”), 

I used these same initials in my previous texts, but I will provide the names of these people, as can CGSB, as the 

Council requests. 

And the acronyms, “SDO,” or “standards development organization,” and “TC,” or technical Committee,” I 

use with the meanings intended in the Council’s published texts. 

 

1. The overriding principle is “voluntary standardization” 

The needs of “voluntary standardization” must be given priority over all other principles and rules because: 

(1). The Standards Council of Canada Act creates a process of “voluntary standardization” (section 4), which 

is thereby made the foundation of all that is done and related to that process. Anything done or stated, which is 

incompatible with what voluntary standardization requires is contrary to the Act and can be disregarded, 

particularly so anything of that nature in CGSB’s procedures manual. However, CGSB doesn’t accept that, as is 

shown by many of their responses to the allegations in my Complaints text, Objections text, and the text of my 

Appeal to Begonia Lojk, CGSB’s Director (chief executive officer). 

(2). Therefore the members of a TC must be allowed to decide all aspects of the procedures to be used for 

drafting a national standard because: (a) only they have the necessary expertise required by the subject matter of 

the standard and know how to apply it according to the rules of their professions and trades; and, (b) only they can 

determine how best to make their time available, given that they are not being paid and therefore their availability 

is limited, uncertain, and difficult to schedule, particularly so because the TC is a large Committee of unpaid 

experts. Therefore all matters concerning the appointing of officials such as chair persons, editors, and secretaries 

or conveners of meetings, and whether there needs be a Working Group, must be the decision of each project’s 

TC, as must as well be the setting of, dates for meetings, timelines, and deadlines left to the decisions of the TC. 

Such needs of an unpaid Committee must be seen to be superior to anything to the contrary in CGSB’s procedures 

manual. Otherwise, participation should be paid for, such that such matters of procedure and available time are 

made subject to negotiation and the terms of a contract between the SDO and the members of the TC. 

Instead, CGSB’s secretary to the Committee, TG, repeatedly set dates for making decisions and appointments 

to suit her desire to rush a final draft to the Council, and she appointed the editor and the new chair instead of 

such decisions being those of the TC. And I seldom received notification of such dates and times. This is one of 

the devices that TG used to merely “go through the motions” and thus circumvent or minimize any step or 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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procedure that might slow the pace of progress that she and Treasury Board’s employee, Brian Thurgood,
132

 

dictated.
133

 

(3). TG, Thurgood, and Kirk Albert used many illegal
134

 and unethical procedures quite openly. That shows 

they fear no discipline, nor consequences, nor the Standards Council itself. That in turn, makes the Council very 

vulnerable to declaring a draft to be a national standard that has been improperly created and of poor content, 

given that Council is not responsible for quality of content, and has no effective means of enforcing the 

procedures to be used. 

 

The opening paragraphs of CGSB’s Director’s letter to me of March 23, 2016, (concerning my appeal to her), 

state that the Council’s, “annual on-site visits by SCC auditors who review that the requirements continue to be 

met.” Given the allegations in my first three texts, and the accompanying resignation of my colleague Martin 

Felsky, such visits have no disciplining effect on what CGSB’s personnel choose to do in controlling a project as 

they wish. Repeatedly the two reports, by Kirk Albert and Begonia Lojk, refer to their procedures manual and to 

what they say are the Council’s requirements, without any regard to the overriding requirements imposed by the 

voluntary nature of the process of voluntary standardization. Such attitudes and ignorance in themselves provide 

sufficient reason for imposing an affidavit process, as I recommended in my letter to John Walter of June 15th. 

The Council needs better means of protecting itself from the potentially very damaging consequences of the 

products and procedures of CGSB than the means currently being used. 

 

2. The Report of CGSB’s Director, Begonia Lojk, (dated, March 23, 2016), in response to my appeal, from the 

Report of Kirk Albert, CGSB’s A/Manager, Standards Division, in response to my Complaint 

Taking each of her responses in turn: 

“1. CGSB’s investigation and report invalidated by conflict of interest; 

“Reply: CGSB’s policy of investigating complaints is in accordance with the SCC requirements of 

accreditation.” 
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 Brian Thurgood is an employee of the Treasury Board of Canada Secretariat (TBS). As to his participation in the 72.34(2d) 

project, see for example, my complaints text, section 13, “Brian Thurgood, Treasury Board’s Agent” (pp. 44-49). Throughout 

my time as a member of the TC (from May 16, 2014 to June 17, 2015), Thurgood exercised commanding authority over the 

Project (along with TG), even though he was a federal government employee and never an employee of CGSB. In spite of 

my requests to know why, such information was never provided, nor were his qualifications and experience to justify such 

power and position. 

133
 As a example of the required procedure, see section 9 of my complaints text, “In Comparison with my Experience as the 

Legal Advisor to the Committees that Drafted the National Standards, 72.34 and 72.11. 

134
 As in all of my texts in this matter of a complaint and appeals concerning CGSB’s improper procedures used in its 

72.34(2d) project, I use the word “illegal” to mean contrary to the Standards Council of Canada Act, and the Council’s CAN-

P-1:2012 text, as well as criminally illegal as expressly indicated. 
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As stated in all three of my texts, the “public review” conducted by CGSB changed everything, including the 

nature of the necessary complaints procedure to be used. CGSB used a draft that it knew was the product of a very 

improper procedure to create it, and contained serious errors, i.e., they knew that by putting out that draft for 

review by the public, they were making false representations to the public. That in itself renders the public review 

of no use, and all steps taken thereafter by CGSB invalid and of no effect.  

And, such false misrepresentations required that a special investigation be conducted, as I recommended in my 

Objections text. Instead, CGSB was allowed to investigate itself. And as was to be expected, Kirk Albert’s 

responses to the allegations in my Complaints text are inadequate and have no credibility. CGSB was allowed to 

be the adjudicator of the allegations as to its personnel being perpetrators of such illegal procedures. 

 

“2. The investigation shows a lack of understanding of the process of voluntary standardization: 

“Reply: You explain in your appeal that all decisions on procedure should be left to the Committee. In 

accordance with SCC requirements of accreditation CGSB is responsible for the process and procedure, and the 

Committee is responsible for the technical content of the standard. CGSB establishes timelines and is responsible 

for the consensus process. All complaints are reviewed by SCC during the annual accreditation audit. This 

complaint will be flagged and SCC auditors will have the opportunity to review the consensus process managed 

by CGSB on this file.” 

 

Why should CGSB be setting any timelines? The members of the TC are not going to waste time. They are not 

being paid. They are under pressure from their clients, customers, and employers. They all want the standard, but 

their time is limited. They don’t need to be hurried along by CGSB. Nevertheless, because of the requirements of 

CGSB’s illegal contract with the Treasury Board of Canada Secretariat (TBS), everything TG and Thurgood did 

had the effect of destructively “hurrying the project along” to the creation of an incompetent procedure and 

content of the standards successive drafts. 

And why does CGSB see itself as being required to take steps in regard to the “consensus process”? The 

members of the TC are not children. They know what is required to achieve a consensus and how to achieve it. 

CGSB does not know how such expertise is required to be applied. They do not themselves have the necessary 

expertise or experience concerning the subject matter of any draft standard that they develop. But that did not stop 

them from imposing their procedures to the extent of preventing a true consensus being achieved in its 72.34(2d) 

project. Again and again, one can see the very corrupting influence of CGSB’s contract with Treasury Board. 

CGSB has arrogated an authority to itself over the actions and needs of TCs that it cannot justify. 



214 

If it is only once per year that the Council reviews CGSB’s handling of complaints, it is doing so after “the 

trail has gone cold,” i.e., after the complaining party has left the scene. Also, both a complaint and an appeal to 

the Council involve unpaid time and work by the author of the complaint. Seeing one’s complaint and further 

appeal to CGSB’s Director being so inadequately and summarily dismissed as do the reports to me of Kirk Albert 

in response to my complaint, and Begonia Lojk in response to my appeal, will cause almost all such people to 

conclude that the whole process is thoroughly corrupt, inadequate, and a waste of time. Therefore, a further appeal 

to the Council itself is very unlikely. Albert and Lojk, know that. And they know that discouraging, deterring, and 

tiring-out a complaining party in such circumstances is easily achieved.  

Add to that, Kirk Albert’s attempt to dissuade me from investigating the diminished participation of members 

of the TC. He called to tell me that some members had complained to him about my inquiries. He did not tell me 

who those members were, nor why he didn’t tell them to tell me that directly. I had no such response from the 

members I consulted. The process of involuntary standardization is an open one, not subject to requirements as to 

privacy and confidentiality. 

Again, the safeguards of sworn affidavits are very necessary. Otherwise, the complaints and appeal processes 

have no credibility, and most likely, will be handled by CGSB without integrity so as to “cover-up” its very 

unprofessional and incompetent actions. 

 

“3. The investigation was based on the mistaken belief that the interpretation and definition and nature of the 

needs of voluntary standardization is to be determined by CGSB’s and Standard Council of Canada’s official 

procedural test, instead of the reverse. You also say that CGSB does not have the necessary expertise to determine 

how professional experts should proceed to obtain consensus. 

“Reply: CGSB must adhere to its own policies and procedures which have been determined by SCC to be in 

accordance with its accreditation requirements. Any complaints relating to the SCC Act should be addressed with 

SCC directly, as they are the organization subject to their Act. Furthermore CGSB’s accreditation requires it to 

demonstrate to the SCC audit team that it has expertise in managing the consensus process. While CGSB has its 

own internal training process to ensure competence of its staff, CGSB’s competence is independently verified by 

the SCC auditors.” 

 

In fact, I have made no complaint about the Act. And the above paragraph implies that only the Council itself 

is subject to the Standards Council of Canada Act. And, neither CGSB, nor the Council’s auditors have the 

expertise that all TC’s have in regard to the subject matter of all standards that CGSB develops, which is what Ms. 

Lojk’s reply asserts by stating, “that it has expertise in managing the consensus process.” 
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CGSB cannot put its own policies and procedures before the needs of the experts on the TC. And this reply 

implies that the Council’s requirements will also be superior to those of the TC’s experts. Clearly CGSB will not 

accept that the requirements of voluntary standardization are superior to anything it writes into its policies and 

procedures manuals, and superior to whatever is its interpretation of the Council’s requirements. TG’s insistence 

that we lawyers follow her demands in determining how we would draft the legal section of the draft standard 

show her arrogance and lack of competence. In particular, her repeated insistence that we use the online template 

were very wrong. However, I cannot believe that the dictates of CGSB’s manual explain why she was so 

demanding and inflexible. She was very much that way in issuing and enforcing all of her commands. My 

Complaints text quotes several of her email messages in proof of her overbearing methods and arrogance. 

Therefore, the Council will have to write detailed instructions and explanations into all off its texts to which 

CGSB is subject, including texts concerning CGSB’s accreditation, and the Council’s CAN-P-1:2012 text and its 

later editions. Otherwise, CGSB will seize upon any reason for doing as it pleases, without restraint or needed 

caution, or respect for the members of each TC, or for the complete dependence of the Council upon SDO’s to 

draft high quality contents into the draft standards they submit to the Council.  

I say this because of how excessive and illegal were its actions. CGSB’s contract with Treasury Board caused 

it to:  

(1) impose very improper procedures and unreasonable timelines upon the 72.34(2d) project’s 

Working Group and TC;  

(2) lose the participation of many members of the TC;  

(3) use a fraudulent public review procedure; 

(4) allow a federal government employee, Brian Thurgood, to exercise commanding control 

over the project, without concern for his apparent lack of qualifications to hold such a 

position, and such violation of the, “at arms’ length from government,” and, “serve the public 

interest” requirements of voluntary standardizations;  

(5) bring about the resignations of the two lawyers necessary to draft the legal section of the 

draft and be available to deal with related responses from the public review, and send the 

draft to other appropriately specialized lawyers for comment;  

(6) appoint officials such as an editor and new chair without consultation with the TC;  

(7) appoint that new chair, ET, even though she had no experience using the 72.34 standard for 

its intended purpose, nor has she worked with such records management experts in the field;  

(8) allow ET to alter the legal section of the draft even though she is not a lawyer, and her work 

clearly shows she is lacking in the necessary legal education; 

(9) allow ET to change phrasing in the draft that has been long established and used by experts 

in the field for their reports to clients; 

(10) prepare to deceive the Standards Council with a submissions package that failed to reveal 

the procedures it in fact used (see the list in my Objections text (section 2, pages 4-8), as to 

some of the things that CGSB would not have revealed to the Council in its Submissions 
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Package). CGSB used a corruptly made draft for the public review, and, but for my 

complaint, they would have continued to use such procedures to prepare CGSB’s 

Submissions Package to the Council, for purposes of having such work-product declared a 

National Standard of Canada—so declared regardless the great potential damage it could 

cause; 

(11) disregarded the “falling-away from continued participation” of several members of the TC, 

without concern as to the reasons why, or concern as to whether a true consensus was still 

possible—such consensus is a condition-precedent to declaring a draft standard submitted to 

the Council to be a valid and viable national standard. 

(12) caused Kirk Albert to contact me to warn me that alleged members of the TC were annoyed 

that I was seeking to talk with them directly as to the state of their participation. My inquiries 

indicate that many of them were no longer active. 

 

“4. Unreasonable short deadline imposed. 

“Reply: Timelines are established by CGSB based on various factors, including project deliverable needs. 

Timelines are ultimately determined by the Committee and its ability to reach consensus. CGSB estimates 

timelines and provides constraints to Committee members. For example, funding availability would be considered 

a constraint. Projects that take too long may require additional funding or alternative methods of working that 

reduce costs, such as teleconference.” 

 

In fact, the determination of such timelines has to be left to the members of the TC. Only they know their 

availability day by day and week by week, and know best how to deal with it. The timelines were in fact imposed, 

and definitely not “determined by the Committee and its ability to reach consensus.” Ms. Lojk obviously 

exercised no control over the way CGSB’s 72.34(2d) project was managed, and obviously did not carry out an 

effective investigation before writing her response to my appeal from Kirk Albert’s response to my complaint. In 

particular, she could not have investigated how many Committee members still remain active. 

And there is no justification for CGSB to impose “constraints to Committee members.” Contracts that impose 

timelines in exchange for funding, as did CGSB’s contract with Treasury Board (TBS), are illegal contracts. See 

for example TG’s email message of March 3, 2015 (quoted at page 11 of my Complaints text as follows): 

The draft currently under development is demanding more working days than those allowed 

by the agreement with TBS. We are looking for additional sources of funding that I would 

appreciate if you could suggest names of organizations that may be interested in supporting with 

funding. 

Any such constraints as to time should be determined before the project starts, and the members of the TC 

informed about such constraints so that they can determine if they should participate. And CGSB should not be 
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accepting any funding that comes with such “strings attached” concerning the terms of funding. Clearly CGSB 

puts funding before the fundamental principles of voluntary standardization. 

 

“5. Unprofessional procedures imposed: 

“Reply: The procedures used were in accordance with SCC accreditation requirements 

a. The decision to go to public review is made by CGSB, following Committee approval of a draft standard. 

b. The use of templates is a requirement of the CGSB standards development process. 

c. Allowing members who are not lawyers to edit legal section – the technical Committee determines the 

content through consensus and approval of the draft, regardless of who prepares the draft standard.” 

 

This is an obviously incompetent answer. It means that the Council’s accreditation requirements justify the 

very improper and illegal procedures that CGSB used. And it means that the approval of the TC can overrule any 

objection and complaint about any error, including errors of law in a specialized legal section of a national 

standard. I told TG that the legal section of the draft contained errors (due to ET’s incompetent editing
135

). 

Nevertheless, TG sent the 5th and 6th drafts to the full Committee for review containing such errors. And when I 

told her of such errors in the 6th draft, she would not inform the Committee of such errors, and would not send to 

the Committee members the corrected version of the legal section that I offered to send her. And worst of all, she 

and Thurgood put out for public review, a draft containing the same errors. Speed meant everything to them; 

quality of content, would have to take care of itself. There is no mention of these facts in the responses of Kirk 

Albert and Begonia Lojk. 

Such responses are so inadequate as to be completely lacking in credibility. This reply provides a good 

example, as do Ms. Lojk’s other replies, why CGSB should not have been allowed to investigate itself, and also 

that CGSB does not take such complaints and appeals very seriously. Such strongly implies that she expects the 

Council to support her replies and all of CGSB’s actions. 

Therefore, she should be required to make her replies to appeals attachment to her sworn affidavits. 

 

“6. Treasury Board’s participation: 

                                                      
135

 Law societies prosecute non-lawyers for the “unauthorized practice of law.” Given that the 72.34 national standard will be 

relied upon thousands of times during its lifetime, by experts in electronic records management, and their clients and 

employers, such is a potentially very damaging instance of such prohibited conduct. 
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“Reply: CGSB develops standards based upon identified needs, and requires stakeholders to fund or support 

the standards development process. Treasury Board is one such stakeholder. Their participation is appropriate. 

CGSB is responsible for funding its standards development work and can enter into contracts with other parties to 

fund or otherwise support the work, without the approval of Committee members.” 

 

To describe TBS as “a stakeholder” is to admit that funders, such as TBS, can dictate terms upon which it will 

provide funds. There is no reference to Thurgood’s game-playing in regard to his alleged resignation from TBS’s 

employment. And, I did not say that Committee members’ approval was necessary. Such contracts are illegal and 

cannot be made legal by anyone’s approval. They are contrary to serving “the public interest,” which cannot be 

served by serving that of a funder, especially so when the funder is a department or branch of a government. 

Clearly CGSB should admit that its standards development services are for sale, and can be “made to measure” 

as funders may wish to purchase them. As a result of such a contract, Thurgood was given directive and project-

controlling powers from the very first meeting of the Committee in Ottawa on May 16, 2014. That was not hidden 

nor apparently, considered to be unusual. 

And as a reward for taking control of all drafting, ET was allowed to edit the draft standard at will, and to 

become the new chair of the TC, even though she is completely lacking in the necessary qualifications for doing 

either. ET is knowledgeable as to the progress of electronic technology in its many applications, but she will not 

stay within her field of specialization. She lacks expertise in regard electronic records management systems, 

which is the subject matter of the 72.34 national standard. 

 

“7. Damaging the quality of the draft standard. 

“Reply: You specifically make reference to the public review period and question its value. As noted above, 

the public review is a decision made following Committee approval by vote. CGSB held a public review and 

treated comments in accordance with SCC accreditation requirements.” 

 

The Committee was not told of the procedures forced upon the Working Group, nor was it given an 

opportunity to discuss those procedures and the appointments as to the editor and new chair made by TG and 

Thurgood. And the Committee was not told that the 5th and 6th drafts submitted to it contained errors of law—

errors created by the editing of ET.
136

 

                                                      
136

 I assume that such errors were the work of ET because TG said that she merely acted as “a conduit pipe,” and did not do 

that kind of editing to the content of the draft, and passed all comments on to ET to be dealt with as the editor. 
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The public review could not be of any value. It was very improperly conducted, based as it was upon false 

representations to the public—if the procedure is not correct, the resulting content cannot be assumed to be correct. 

But nevertheless, CGSB is charging ahead to the creation of a national standard, which it hopes to have in hand 

later this summer (according to an email message I received from Kirk Albert on January 15, 2016). 

As to the comments received from the public review, in regard to the legal section of the draft, the project no 

longer had the lawyers needed to determine whether such received comments required changes be made to the 

legal section of the draft. 

 

“8. The present size of the Committee in relation to its ability to fulfill its required purpose in regard to past 

and future steps in the project’s development process: 

“Reply: The review of the CGSB standard for National Standards of Canada designation by the SCC will 

examine Committee membership, balance, voting, etc. Concerns about Committee make-up and balance can be 

brought to CGSB at any time, as the make-up of the technical Committee can change as new stakeholders are 

identified or others drop off.” 

 

In all of the 72.34 and 72.11 Committees that I have work with since 1978 (which is all of them), there has 

never been an expectation that new Committee members would be added to replace “drop-outs.” That is 

unrealistic. Drafting a standard is not like an on-going poker game. It is a work of one piece, i.e., all parts of such 

standards are highly interrelated to an interdependent upon all other parts. Therefore it is necessary that 

Committee members be part of all drafting processes and able to review all drafts produced. Therefore reducing 

the participation of Committee members to merely reviewing the drafts produced by a working group greatly 

decreases the value of their participation and expertise. Many of the Committee members for some time now, 

have ceased to participate. A 72.34(2d) draft standard, as the product of a proper consensus, is no longer possible. 

The Council should insist on CGSB’s producing very reliable evidence of adequate continuing participation—

participation at all points of decision required to be made by the Committee during the development process. 

 

“9. Lack of transparency 

“Reply: CGSB’s standards development process is open to interested and affected stakeholders. Transparency 

is supported by documented minutes and draft documents that are supplied for public review. CGSB requires 

Committee members to disclose any conflicts of interest pertaining to the work of the Committee. Individuals 

may disclose other information, as they see fit.” 



220 

 

Ms. Lojk does not understand what is meant by “a lack of transparency.” It has nothing to do with conflicts of 

interest. Instead “lack of transparency” is well exemplified by the hidden, obscure nature of, and circumventing of 

the decision-making process as was done by TG and Thurgood. For example, they didn’t have such decisions 

made by the Committee itself.  

For example, they appointed an editor and new chair themselves. I never received any notice as to a meeting to 

appoint Thurgood as the chair of the Committee’s Working Group. Given our limited availability, TG should 

have sought out our opinions instead of taking our absence at any meeting she allegedly scheduled as a default on 

our part, not to be compensated for. And I was not allowed to review the results of the editing of my work on the 

legal section of the draft standard before it was sent to the full Committee for comment. And my requests to have 

the email addresses of Committee members so that I might easily communicate with them about the progress of 

the draft standard, and to know the members of Treasury Board who were involved, and access to senior members 

of CGSB, were all ignored by TG. These are examples of the many improper devices TG used to circumvent any 

step that would take time she didn’t want to be spent, and to avoid any step that would not be under her complete 

control and might produce an outcome she didn’t wish it to produce. Such tactics were unethical, incompetent, 

and insulting, and resulted to an incompetently drafted standard.  

ET and Thurgood would not have included their use of such improper tactics and procedures in the 

information provided in CGSB’s submissions package to the Council. The resulting National Standard of Canada 

would thus be given a very corrupted beginning which would carry the potential of a very damaging end as might 

be declared by some court or tribunal to whom it would be submitted for use in applying any one of a large 

number of federal and provincial statutes that deal with the use of electronic records as evidence and the basis of 

all commercial transactions and movement of data. 

A lack of transparency was one of the reasons for my resignation and that of Martin Felsky. 

 

“10. Because of the many defects in the procedure used, CGSB should not ask the Standards Council of 

Canada to declare any draft produced in the 72.34(2d) project a National Standard 

“Reply: Submission of a standard for designation as a National Standard of Canada is the process by which 

SCC decides if the CGSB process meets the requirements. Only SCC can make this determination.” 

 

This answer misses the allegation. I’m stating that given the great number of improper procedures used by 

CGSB personnel in rushing the project to completion, and submitting the draft to be declared to be a national 
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standard is an unethical thing to do. I am not referring to who should make the decision as to what should become 

a national standard. The Council could not possibly know of all of CGSB’s improprieties of procedure and 

practice. And CGSB wouldn’t disclose them. 

 

And, the last statement in Ms. Lojk’s response to my appeal is: 

“In consideration of the above, I believe that CGSB has complied and continues to comply with SCC 

accreditation requirements in the conduct of this work and that the decision on the complaint was correct.” 

 

Such a statement is an irresponsible act of “willful blindness”—willfully “looking the other way” in regard to 

the intentionally dishonest and incompetent actions of the people under her supervision for whom she is 

responsible and accountable. If she won’t take responsibility, there is no one to be held responsible, other than the 

CGSB employees who committed such acts. A chief executive officer must in fact take such responsibility, and 

must be seen to be accountable for the actions of all of the personnel subject to her direction. Their faulty conduct 

and damage done are her faults and damage done. Otherwise that person should not be given such authority and 

position. 

Ms. Lojk has provided very inadequate responses to all of my grounds of appeal. Clearly, she has to be taught 

the meaning of being a responsible, competent chief executive officer. And clearly, her avoidance of duty 

provides a very good example of why having her provide her sworn affidavit as to the propriety of the procedures 

used in creating the draft standard and other contents of each submissions package that CGSB sends to the 

Council to be declared a National Standard of Canada. Otherwise, the Council will be vulnerable to CGSB’s 

repeating, repeatedly its conduct in its 72.34(2d) project. 

 

What is most disturbing about Ms Lojk’s replies as set out above, is their lack of competence, and absence of 

contrition or regret or expressions of any need to change the habits and procedures used by CGSB’s personnel. 

They attempt to justify everything that was done, no matter how indefensible such actions were. This should make 

the Council very uneasy.  

Clearly if I had not complained, the Council most likely would now be declaring CGSB’s submission of its 

72.34(2d) draft standard to be a National Standard of Canada. That carries a high potential of great public 

embarrassment for the Council and legal liability for any damage done by records management systems experts’ 

use of such a national standard to serve clients and employers. That could be very costly. And very likely it would 

raise an issue as to whether voluntary standardization has outlived its worth.  
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For national standards as important as 72.34, (and there will be many more needed to regulate the many 

complex uses of electronic technology soon to be operative), a more accountable and competent process of 

standardization is clearly necessary. For example, in regard to SDOs as intentionally incompetent as CGSB, the 

Council’s audit process above referred to, cannot be expected to reveal all such improper conduct and dangerous 

activity—dangerous to the people of Canada as well as to the Council’s reputation and freedom from substantial 

liability in law for damage caused by such national standards drafted by such unreliable SDOs. 

Until such a complete overhaul is carried out, the Council should begin imposing safeguards such as by 

imposing an affidavit process upon all SDOs. In particular, the chief executive officers of SDOs and the 

secretaries to technical Committees should provide affidavits stating in necessary detail, that they followed all 

required procedures.
137

 Such officers should be required, by the terms of their employment, to provide such 

affidavits. Copies of such affidavits should be included in each submissions package to the Council. And the 

Council’s auditing procedures should include questioning those who swear such affidavits and require they prove 

their accuracy and provide any requested further details.  

For example, such affidavit should include what steps CGSB’s Director, Begonia Lojk, took to ensure that the 

public review was properly conducted? And did she approve the contract that CGSB entered into with Treasury 

Board? CGSB’s secretary to the TC should explain why Brian Thurgood was given such controlling authority 

over the project. And, Kirk Albert should declare what it was he said to those Committee members he alleges 

complained about my consulting them about their continuing to participate as members of the Committee. Such 

actions strongly suggest an attempt to “cover-up” the improper actions of CGSB personnel by interfering with my 

talking with members of the technical Committee. 

Chief Executive Officers and secretaries to technical Committees who are not willing to swear such affidavits 

are thereby stating that they are not willing to be accountable for their work and the authority that they have been 

given. Therefore they should not be given such authority by their SDOs. And the products of such SDOs should 

never become National Standards of Canada. 

 

Because I dealt with the contents of Kirk Albert’s report, dated December 23, 2015, in response to my 

Complaints text, in my Appeal text to CGSB’s Director, Begonia Lojk, I won’t comment further on his report. 

However, one additional point to be added is that the Council’s texts he refers to in the first paragraph on page 2 

                                                      
137

 The contents of such affidavits should be set out in the Council’s texts, such as the latest edition of its CAN-P-1:2012 text. 

The Council knows the standardization procedure better than I do, and therefore can better specify the required contents of 

such affidavits. But to provide the necessary discipline and rigor, such affidavits should state that the affiant understands that 

if during an official investigation, his/her affidavit were found to be intentionally false, such might constitute the criminal 

offence of perjury, which can result in punishments such as fines and imprisonment—see Criminal Code ss. 131-134. 

Without fear of such consequences, CGSB will not “mend its ways.” 

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
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of his report as having been taken into account, were editions that came into effect on October 1, 2015. That date 

is after all of the events I referred to, and well after my resignation from the Committee on June 17, 2015. 

Therefore, the events referred to in my texts should be judged by the earlier editions of those texts. The public 

review was started on September 15th and therefore did go beyond October 1st, but the contents of the 72.34(2d) 

draft used were created before October 1
st
. The errors in the legal section (section 5) were not corrected, nor to my 

knowledge, were the faulty procedures used to create it compensated for in any way. 

 

Suggested Contents of Affidavits that should be Required to be Sworn by Standards Development Organizations’ 

Officers 

The Council should consider requiring the following statements be part of the contents of affidavits to be 

sworn by employees of an SDO involved in the preparation of a draft standard that is to be submitted to the 

Standards Council to be declared a National Standard of Canada (using CGSB as an example for such contents): 

 

I am the Director of the Canadian General Standards Board (CGSB) [or I, the CGSB Secretary to the Technical 

Committee] in the Municipality of Ottawa, in the province of Ontario, MAKE OATH AND SAY (or  AFFIRM) 

as follows: 

[Both the Director and the Secretary to the Technical Committee should provide separate affidavits, such being 

required by the terms of their employment.] 

1. The following statements are made in regard to the CGSB project to draft a national standard entitled [enter the 

title of the proposed national standard, including its registration or catalogue number, and the number of its 

edition if it is not the first edition, e.g., Electronic Records as Documentary Evidence-CAN/CGSB-72.34(2d)-

2016]. 

2. I understand that the three fundamentals principles of the process of voluntary standardization are: (1) standards 

are to be created: (1) independently from government control; (2) to serve the public interest; and, (3) by way of a 

consensus of all interested parties. The procedures used in this project, and the actions of CGSB personnel under 

my supervisory control have been in compliance with those principles throughout the project. 

3. All procedures require by the Standards Council of Canada have been followed. In particular the procedures set 

out in the following texts have been applied to the best of my ability: [set out the titles and catalogue or 

registration numbers of such texts]. 

4. CGSB’s terms of accreditation have been adhered to, and all procedures used are within such terms of 

accreditation. 

5. The draft standard used in the public review stage of the project was created: (1) by following the required 

procedures; and, (2) contained no known errors. I understand that such statements are implied representations that 

are a concomitant part of putting out for public review a draft standard. And I understand that knowingly making 

a false statement in regard to such a draft standard would be a serious and fraudulent misrepresentation to the 

public. I understand that a properly conducted public review is an essential step in the creation of a draft standard, 

such that an improperly created public review would make void and of no force or effect all steps taken thereafter. 

6. I understand that the same representations are implied in regard to the draft standard in the “submissions 

package” to the Council to have it declared to be a National Standard of Canada. 
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7. I have diligently taken all expected steps to ensure the continued participation of a sufficient number of the 

members of the Technical Committee so as to obtain a true consensus of all interested parties in the drafting of the 

standard. 

8. In accordance with the three fundamental principles of voluntary standardization, all procedures used and 

officers appointed were the decisions of the Technical Committee. 

9. All such procedures used were in compliance with the nature and requirements of voluntary standardization. 

That is to say, I understand  that because the members of the Technical Committee are not paid for providing their 

time and work, and therefore can provide only limited time to the project, all procedures must be left for the 

Committee itself to decide, including procedures as to, the appointment of officers (such as a chair, editor, and 

Committee secretary or convener), and the timing of its meetings, time tables and deadlines, and methods as to 

how the members of the Technical Committee apply their expertise, resolve differences of opinion, and reach the 

necessary consensus. 

10. I have asked the Technical Committee members to ensure that the chair of the Technical Committee has 

expertise and experience in the field that the proposed standard will be based upon. 

11. I understand that if during a formal investigation, any statement in this my affidavit were found to be false, I 

might thereby be guilty of the criminal offence of perjury, and suffer penalties that may include imprisonment. 

[Other detailed terms of such affidavits will need to be added so as to provide adequate protection for the 

Standards Council’s credibility in being accountable for the integrity of the draft standards that it declares to be 

National Standards of Canada.] 

 

The need to provide such affidavits should be made a term and requirement of the employment contracts of 

officials of SDOs. If they won’t accept such a duty, they should not be employed in the development of such draft 

standards. There are many such situations where such affidavit processes and requirements are imposed, most 

often so because constant surveillance and investigation of the application of necessary rules and principles is not 

possible. Such requirement is necessary not only to provide a necessary probability that such rules and principles 

will be applied and obeyed, but also as a way of showing to the public and to authorities to whom one is 

accountable, that such safeguards are in fact effective in providing the necessary quality, integrity, and 

accountability for one’s work and exercise of authority. 

 

In Conclusion 

Regardless the content of a draft standard submitted to the Council, such conduct as that of CGSB, establishes 

a dangerous precedent that must be prevented, and seen by all SDOs to be prevented in fact. But CGSB’s brazen 

and dictatorial methods, and wanton and reckless disregard of: (1) the Standards Council of Canada Act; (2) the 

Council’s great vulnerability to declaring an incompetent draft to be a National Standard of Canada; (3) the nature 

and needs of the process of involuntary standardization; (4) the Standard Council’s CAN-P-1 text and its later 

editions; and, (5) disregard of any disciplinary process to which it is subject, strongly indicate that CGSB 

personnel believe that they can act free of such restrictions and principles. To them, there is no process of 
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accountability that they have to respect and obey. The Council’s auditing process, referred to above, has not been 

effective in deterring CGSB or in providing sufficient protection for the Council from the damage and loss that 

the Council might incur due to CGSB’s incompetence and lack of integrity. 

Therefore, the Council must show the effectiveness of its authority and ability to:  

(1) protect the system of voluntary standardization that has been established by law, from 

improper and illegal procedures in developing standards;
138

  

(2) prevent further illegal agreements between SDOs and external agencies that might corrupt 

not only the procedures by which standards are developed but also their content, (both of 

which were allowed to happen in CGSB’s 72.34(2d) project);  

(3) discipline all agencies to whom the Council has granted accreditation; and,  

(4) in particular, back-up with an effective disciplinary process the affidavit system I suggest is 

badly needed.  

The credibility and viability of all National Standards of Canada depend on the Council effectively exercising 

such authority, as does all legislation dependent upon national standards. 

CGSB will judge its freedom to again act as it might please in the future, in accordance with how the 

Standards Council deals with this appeal. If CGSB’s senior officers believe that there have been no punitive 

consequences resulting from my complaint and my appeals, nothing will change, including the Council’s great 

vulnerability to being held accountable for CGSB’s work and its methods.  

For example, the Council did not act on my suggestion that CGSB should not be allowed to investigate its own 

actions because this was an unusual case—unusual due to the improper and dishonest way in which the public 

review was conducted by CGSB—it fraudulently misrepresented to the public, the procedures and content of a 

draft standard it published for public review. A special investigation was necessary, including the use of a 

representative of the federal Department of Justice, and the questioning of the Treasury Board officials 

responsible for the illegal contract made with CGSB. Instead, allowing CGSB twice to be the judge of its own 

actions must have encouraged Kirk Albert, CGSB’s A/Manager of Standards Development, and Begonia Lojk, 

CGSB’s Director and chief executive officer, to deal with my complaint and appeal in a very inadequate and 

summary matter—140 pages of very detailed accusations and supporting evidence, dismissed in a mere four 

pages of vague and generalized statements (being the total number of pages of their responses that dealt with my 

specific allegations). Clearly no proper analysis was given to my accusations and the supporting events I 

described.  

                                                      
138

 The importance and seriousness of this situation is emphasized by the Standard Council’s 2014-2015 Annual 

Report which states (pp. 5 and 28): “There are approximately 5,000 references to standards in Canadian (including federal, 

provincial and territorial) regulations, which shows the major impact that standards have on our daily lives.” 

https://www.scc.ca/en/news-events/news/2016/2014-2015-annual-report-highlights-how-scc-delivers-value-canada
https://www.scc.ca/en/news-events/news/2016/2014-2015-annual-report-highlights-how-scc-delivers-value-canada
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As a result, the whole of this matter of CGSB’s conduct and the Council’s vulnerability to being held 

publically responsible and accountable for it, and its great potential for future repetition, has been made much 

more serious and demanding of an effective remedy than would have been the case had I never complained. Why 

shouldn’t CGSB lose its accreditation as a standards development organization? 

As a result, my future intentions remain as previously stated: 

- to warn other lawyers that no lawyer should work with CGSB; 

- by way of continuing to publish articles revealing my experiences as a member of CGSB’s 

72.34(2d) project, to make the legal profession, including federal and provincial attorneys 

general, aware that if the current draft of 72.34(2d) becomes a National Standard of Canada, 

it should not be used; 

- to make the ISO (the International Organization for Standardization in Geneva Switzerland) 

aware of such experiences (particularly so because 72.34 itself states that it is heavily 

dependent upon ISO standards as “Normative references” (see subsection 2.6 (page 3 of 

72.34)) such references would give 72.34(2d) an undeserved appearance of competence, 

integrity, and authority); and, 

- to continue to advocate that CGSB’s 72.34(2d) project should be started over from its 

beginning, or somehow enabled to be free of the taint of its previous history—such being 

necessary for the protection of the residents of Canada, the Council, and federal and 

provincial legislation that deals with the use of electronic records. 

I have written my five texts concerning this matter of my complaint and appeals, so as to facilitate your 

sending them to whomever you wish to read them. 

--- Ken Chasse, a former chair of CGSB’s 72.34(2d) project. 
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14. Decision of the Standards Council of Canada on my appeal from the decision of the Director of CGSB to my 

appeal from CGSB’s reply to my complaint 

 

Standards Council of Canada 

Conseil canadien des norms 

55 Metcalfe Street, Suite 600, Ottawa ON K1P6L5, Canada 

December 9, 2016 

 

Mr. Ken Chasse J.D., LL.M. 

Toronto, Canada 

Dear Mr. Chasse, 

First of all, I want to thank you for raising a number of concerns with us regarding the process employed by the 

Canadian General Standards Board (CGSB) in the preparation of a second edition of the NSC titled Electronic 

Records as Documentary Evidence CAN/CGSB-Z72.34- 2005. You initially raised these concerns in a letter to us 

dated October 21, 2015. As you are aware, there have been many exchanges of information between us over the 

past year. You will be equally aware that we initiated an investigation as a result of receiving your concerns. 

Since the complaint was centered on your stated dissatisfaction with the performance of an organization 

accredited by the Standards Council of Canada (SCC), the investigation required the collection of evidence from 

CGSB to show that the complaint had initially been directed to CGSB and had not been resolved to your 

satisfaction. 

At the next stage, an assessor assigned by SCC reviewed the material in the same manner and through the same 

process that is followed when conducting an assessment. The objective was to seek evidence that CGSB, as a 

standards development organization, did not meet the requirements of SCC's accreditation system regarding their 

facilitation of the revision of the standard or in their complaint handling related to your case, as specified by the 

SCC Requirements and Guidance document. The assessor found CGSB to be in compliance with its own 

procedures and with SCC's requirements. Therefore, we have concluded that no action can be taken that would 

affect CGSB's accreditation. As a result, we consider the complaint to be closed. 

However, we very much respect your observations and comments regarding your experiences with CGSB and we 

will use them to improve the process. We have shared your concerns about Government influence on standards 

development and the level of control given to the standards development organization with our colleagues in 

SCC’s Standards and International Relations branch. We will work with them as we continue to review and revise   

[this letter continues on the next page] 

 

 

 

Standards experts. Accreditation solutions         Canada 
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the Requirements and Guidance documents for the accreditation of standards development organizations. 

Thanks again for your interventions. 

Regards 

 

[signed] 

 

John Davey, P.Eng. 

Program Manager, Quality 

Accreditation Services 

Standards Council of Canada. 
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15. Complaint to the Office of the Public Sector Integrity Commissioner of Canada 

 

 

Ken Chasse, J.D., LL.M. 

Law Society of Upper Canada (Ontario) 

Law Society of British Columbia. 

 

May 1, 2017. 

Nathalie [family name removed] 

A/Manager Case Analysis, 

Office of the Public Sector Integrity Commissioner of Canada, 

60 Queen St., 7th floor, 

Ottawa, ON  K1P 5Y7, 

Canada. 

 

Ms. [name removed]: 

 

Re:  a complaint concerning the improper: (1) drafting by the Canadian General Standards 

Board; and, (2) proclaiming of a second edition of the National Standard of Canada Electronic 

Records as Documentary Evidence CAN/CGSB-72.34-2017 (“72.34”) by the Standards 

Council of Canada. 

This National Standard of Canada has existed since it was proclaimed to be a national standard in December 

2005 by the Standards Council of Canada. It has been used many hundreds of times by experts in electronic 

records management systems in Canada to certify compliance with its principles and practices of electronic 

records management.  

Since 1978, I have acted as a legal advisor in the drafting of such national standards. And since 1988, I have 

worked with such experts servicing clients by providing legal opinions that accompany such experts’ technical 

electronic records management systems reports. This standard is also used by hundreds of records managers in the 

service of their employers and colleagues. 

This letter outlines my complaint arising from the reply I received from John Davey, Program Manager, 

Quality Accreditation Services of the Standards Council of Canada, to my appeal from the report of the Director 

of the Canadian General Standards Board (CGSB), concerning my appeal from the report of an investigation of 

my complaint to CGSB.  

My complaint concerns the conduct of: (1) CGSB; (2) the Standards Council of Canada; and, (3) the Treasury 

Board of Canada Secretariat. Pursuant to a contract entered into with the Treasury Board of Canada Secretariat, 

CGSB sponsored a project to draft a second edition of the National Standard of Canada, Electronic Records as 

Documentary Evidence CAN/CGSB-72.34-2017 (“72.34”). The new edition was proclaimed a national standard 

by the Council in March, 2017. Treasury Board was acting on behalf of a number of federal government 

departments alleged to have a serious records management problem that they didn’t wish to deal with until a new 

edition of this national standard had been proclaimed by the Standards Council. But they were in a great hurry. 

A chronology of key dates concerning my complaint and subsequent appeals accompanies this letter. The 

material in this ring-binder communicatively constitutes my formal complaint to you. 

I was the chair of the 72.34(2d) project, and a member of the Technical Committee’s Working Group. I and 

another lawyer, specialized in the area of law that is relevant to 72.34, Martin Felsky, resigned because of the very 

improper way in which CGSB was conducting the project in order to meet the unrealistic time requirements of 

Treasury Board.  

2. 
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I sent my original complaint to the Council in October 2015, rather than to CGSB because: (1) my allegations 

were against CGSB itself and not only as to the content of the draft standard being developed; (2) because CGSB 

had put out for public review a draft standard that they knew was created by improper procedures, and contained 

errors of law. Thus their public review was based upon false representations to the public. That meant any 

complaint should not be considered an internal matter, meaning that the normal complaints procedure was not 

appropriate. That very badly conducted public review changed everything concerning the propriety of CGSB’s 

72.34(2d) project. It should also have invalidated any steps taken thereafter—a draft submitted to the Standards 

Council to be declared a National Standard of Canada cannot be based upon an improperly conducted public 

review. It has an important democratic purpose that enables all residents of Canada to partake in the making of the 

laws, regulations, and standards that they are subject to. 

However, instead of treating my complaint as having that special nature, the Council sent it to CGSB to be 

dealt with in accordance with the standard complaints procedure. I sent an objection to the Council (to John 

Davey) stating that any investigation of my complaint by CGSB itself would have no credibility because it would 

allow CGSB to be “the judge of its own case,” i.e., to be both the adjudicator and the alleged perpetrator. 

The report, by CGSB’s Kirk Albert (A/Manager, Standards Division, CGSB), dismissed my very detailed, 

100-page complaint in two pages. An impartial comparison of the two texts will show that the allegations in my 

complaint were not dealt with adequately or with integrity. 

Following the required procedure, I appealed to the Director of CGSB, Begonia Lojk. The resulting report, 

which is also enclosed, was of the same nature and quality. The last available appeal, to the Standards Council of 

Canada itself, produced merely a letter from John Davey, the Council’s Program Manager, Quality Accreditation 

Services, stating,  

“The assessor found CGSB to be in compliance with its own procedures and with SCC 

requirements. Therefore, we have concluded that no action can be taken that would affect 

CGSB’s accreditation. As a result, we consider the complaint to be closed.”  

My request for a copy of the judgment dealing with each of my accusations of improper conduct, twice 

received no reply (see my emailed requests at tab K of this binder). 

In fact, my accusations attacked the validity of the project to create a second edition itself, as well as CGSB’s 

accreditation as a standards development organization because of its intentional incompetence and dishonesty, and 

also attacked the competence of the whole process of voluntary standardization. A much more professional and 

competent standards-development process is needed. 

This national standard is as important as any national standard could be. From December 2005 until the new 

edition was proclaimed a national standard in March 2017, the first edition had been relied upon to certify the 

compliance of thousands electronic records managements systems (ERMSs) with its requirements. Such 

professional certifications are the basis of business, government, and other formal transactions including legal 

proceedings. They provide proof of the reliability of the parties’ ERMSs to produce reliable records for thousands 

of transactions, legal proceedings and services, and movements of data and information. And the efficacy of all 

legislation, provincial as well as federal, that requires reliably-produced electronic records is dependent upon this 

national standard.  
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3. 

But in spite of that need to serve this great and essential public purpose, officials of the federal government’s 

Treasury Board of Canada Secretariat were able to have CGSB enter into an illegal contract to create a second 

edition totally in accordance with Treasury Board’s requirements and to do so under the direction of one of 

Treasury Board’s senior employees—Brian Thurgood—from the project’s beginning until its completion. 

Among the many ways in which this Treasury Board-CGSB contract and CGSB project were illegal were:  

(1) they violated the purpose, nature, and intent of the process of “voluntary standardization” created by the 

Standards Council of Canada Act, sections 4, 5;  

(2) they were controlled by government instead of being independent of government;  

(3) their purpose was to serve government interest directly and primarily, and the public interest only 

incidentally, if at all;  

(4) they allowed unqualified people to carry out the drafting and editing; 

(5) they are not the product of a required “consensus of all interested parties” because many of the members of 

the drafting Committee had fallen away from participating due to the very minimal involvement they were 

allowed; and,  

(6) the resulting standard is the product of a fraudulently conducted public review. A draft standard put out for 

public review warrants to the public that: (a) it is the product of a proper drafting procedure; and, (b) it contains 

no known errors. CGSB personnel knew that they were violating both requirements. 

As a result, Martin Felsky and I could not remain as part of such a standards-creation process and continue to 

consider ourselves to be ethical lawyers. It was a fraudulent process. The result not only makes the new edition of 

72.34 vulnerable to being declared void, along with all transactions based upon it, but it also casts doubt upon the 

integrity of the process of creating National Standards of Canada, and therefore upon all National Standards of 

Canada. 

Therefore I am now appealing to you. The other texts accompanying this letter are: 

2. a chronology of key  events concerning CGSB’s 72.34(2d) project and the handling of my 

complaint and appeal; 

3. my complaint text; 

4. my objection text (objecting to the Council’s turning over my complaint to CGSB); 

5. the report from Kirk Albert, CGSB, of his investigation of my complaint; 

6. my appeal text to Begonia Lojk, Director, CGSB; 

7. the report from Begonia Lojk of her investigation of my appeal; 

8. my further appeal to John Walter, Chief Executive Officer, Standards Council of Canada; 

9. letter from John Davey, Program Manager, Quality Accreditation Services, Standards Council 

of Canada in response to my appeal to John Walter of the Standards Council.  

  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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4. 

10. copies of the 2 email messages I sent to John Davey requesting a copy of the decision 

dealing with each of my accusations-both remain unanswered. 

So far, I have written 162 pages to create these texts. And when I complete my full text for my appeal to you, I 

will have spent more than 100 hours in preparing all texts concerning my complaint and appeals. All of this has 

been unpaid time. Therefore I am limited as to the time I can spend in writing such texts. Therefore my appeal to 

you has to depend heavily upon the texts that I have already written, and upon you to compare them with the 

resulting reports by Kirk Albert and Begonia Lojk of CGSB, and the letter from John Davey of the Standards 

Council of Canada. Unfortunately, other than Brian Thurgood, I do not know the identities of the other Treasury 

Board officials involved. 

In addition, the time and work I provided as a member of CGSB’s 72.34(2d) project Committee has been 

wasted, it also being unpaid time of more than 100 hours—wasted because the way the project was conducted by 

the CGSB personnel, should never be allowed to result in a permanent National Standard of Canada. Similarly 

wasted was the time and work of the other lawyer, Martin Felsky, who resigned with me in June 2015. Since then, 

my time concerning this national standard has been taken up with my complaints and appeals to CGSB, and to the 

Standards Council of Canada. Also to be incriminated is the Treasury Board of Canada Secretariat because of the 

illegal contract it entered with CGSB to draft the new national standard. Treasury Board was able to exert 

sufficient pressure to cause both CGSB and the Standards Council of Canada to use very corrupt procedures that 

violate the purpose of the Standards Council of Canada Act in creating a process of “voluntary standardization.” 

As related in the enclosed texts, there cannot be a national standard of greater importance to, and impact upon 

the residents of Canada than 72.34. It concerns the making, storing, management, and reliability of electronic 

records. That concerns everybody. Almost every interaction we have with others now, automatically produces a 

record, any one of which could potentially be  related to some formal procedure or process, including legal 

procedures and services. But in spite of the very faulty procedures used, particularly the contract that gave rise to 

the project, and the conducting of its public review stage, and my making the Standards Council aware in detail of 

those procedures, the Council has declared the draft standard submitted to it by CGSB to be a National Standard 

of Canada. The published standard still contains several errors of law in its legal section. 

What are we to tell our clients who request our certifications of compliance with this new edition of this very 

well establish National Standard of Canada? We must warn them of its vulnerability to being declared to be void. 

But it performs a very important function that must be served. 

CGSB did not try to hide its use of improper procedures from anyone. The manner in which it proceeded in 

this project shows that they are confident that the Standards Council will declare to be a national standard 

whatever the quality of a draft standard that CGSB includes in its submissions package, regardless the quality of 

its content and the propriety of the method of its creation. In spite of the great amount of detailed proof in my 

texts, my complaint, and appeals, they were dismissed repeatedly in very perfunctory, unprofessional ways, using 

untruthful statements in doing so. 

It all shows that the process of voluntary standardization is a very undisciplined and unprofessional one. It 

greatly lacks quality control. Among other serious weaknesses, it leaves the Council very vulnerable to declaring 

a very poorly drafted and corruptly created standard to  

  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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5. 

be a National Standard of Canada. Therefore it makes the people of Canada very vulnerable to relying, to their 

great detriment and harm, upon national standards that are of very poor quality. CGSB’s 72.34(2d) project casts 

doubt upon the quality, integrity, and reliability of all of Canada’s national standards. The seriousness of this 

situation is emphasized by the Standard Council’s 2014-2015 Annual Report which states (pp. 5 and 28):  

“There are approximately 5,000 references to standards in Canadian (including federal, 

provincial and territorial) regulations, which shows the major impact that standards have on our 

daily lives.” 

Therefore my complaint and appeals raise an issue as to whether voluntary standardization can ever be a 

sufficiently competent process for creating national standards as important as 72.34. 

For these reasons I am taking the following steps: 

1. I am writing of my experiences in CGSB’s 72.34(2d) project and the appeal process, in publications widely 

read in the legal profession. Lawyers and their clients must be forewarned that as matters stand now: (1) 72.34-

2017 is not a national standard that should be relied upon when serving clients or making formal submissions to 

any court or agency; and, (2) no lawyer should participate in any CGSB project. And therefore the last text in this 

ring binder (at tab L), is this article published on Feb. 2, 2017, on the blog Slaw: “Evidence Based Upon National 

Standards Might Thereby Be Unreliable,” at: http://www.slaw.ca/2017/02/02/evidence-based-upon-national-

standards-might-thereby-be-unreliable/ 

See also two similar earlier publications on the blog Slaw, they being the following texts: 

“A New Way to Oppose the Admissibility of Records,” published on Slaw, March 30, 2016; 

“Admissibility of Records Dependent Upon a Poorly Drafted National Standard,” published on 

Slaw, October 23, 2015. 

2. In addition to publishing further such articles on Slaw, I shall be publishing a lengthy article relating the 

whole of this matter, on the Social Science Research Network (the SSRN). The SSRN makes available for free 

pdf download by anyone around the world, more than (currently) 575,000 scholarly and professionally written 

texts. Therefore it provides maximum exposure and readership for any author’s writings, and a most excellent 

source for material relevant to one’s research and writings. For the last 3 ½ years, I have been posting my writings 

there (see my SSRN author’s page, at: 

  https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484). 

I am taking these steps because the 72.34 national standard is so very important, but the process of voluntary 

standardization used to create its 2nd edition was so very inadequate and dangerous. Most dangerous of all:  there 

will be several other such national standards needed for the same and related areas of technology and the laws that 

regulate and use it. They will all fall within CGSB’s standards development jurisdiction. But CGSB is not 

sufficiently competent to be given such responsibility. The way it conducted the public review stage, particularly 

the implied false representations to the public, completely changed the nature and seriousness of CGSB’s 

violation of proper procedures and the principles of voluntary standardization. 

The public review as conducted by CGSB greatly changed the nature of this whole matter into one requiring 

official investigation. I could not make the Standards Council and CGSB  

  

https://www.scc.ca/en/news-events/news/2016/2014-2015-annual-report-highlights-how-scc-delivers-value-canada
http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/2017/02/02/evidence-based-upon-national-standards-might-thereby-be-unreliable/
http://www.slaw.ca/author/chasse/
http://www.slaw.ca/2016/03/30/a-new-way-to-oppose-the-admissibility-of-records/
http://www.slaw.ca/2015/10/23/admissibility-of-records-dependent-upon-a-poorly-drafted-national-standard/
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
http://www.ssrn.com/en/
http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=1398484
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6. 

understand that, nor understand how very important the 72.34 national standard is, nor understand how essentially 

important it is that a national standard must be proper not only in its content, but also in the procedure used in its 

creation. If the procedure is not correct, it cannot be assumed that the content is adequate. That is the way courts 

deal with laws—no matter how good they may appear to be, they must be treated as void and of no force or effect 

if the procedure by which they were created was not the required one. Therefore, all steps taken by CGSB in its 

72.34(2d) project, after the public review, should be considered to be void and of no effect. A national standard 

cannot be based upon a faulty public review of a draft standard used to create it. 

What is needed is an affidavit procedure whereby the personnel of a standards development organization (SDO) 

that is sponsoring the creation of a national standard, swear affidavits stating that all required procedures were 

followed. In particular, the chief executive officer of an SDO should swear such an affidavit, which would be 

included in the submissions package sent to the Council. That would cause such chief executives to discipline 

their personnel and impose enforced procedures of quality control in relation to every standards development 

project. Only when the personal interests of such chief executive officers are put at risk that way can those who 

rely upon national standards know that they have been created by means of properly disciplined and quality 

controlled procedures. 

For example, if the CGSB’s Director, knew that she would have to swear such an affidavit, she would have 

paid much more attention to what her staff were doing in CGSB’s 72.34(2d) project. And she would not have 

dealt with my appeal in such a summary and inadequate fashion. Instead, CGSB personnel see no adverse 

consequences that they need worry about coming from the Council or anyone else. Therefore they do as they 

please and what is convenient. As a result, they control the process of voluntary standardization in whatever way 

they wish to use it.  

This National Standard of Canada serves too important a purpose in too many transactions affecting very 

important aspects of many peoples’ lives, rights and freedoms, to allow such incompetent and unethical practice 

to go without remedial consequences. The Standards Council of Canada’s refusal to discipline and hold CGSB 

accountable for such behaviour has made it a very dangerous organization. The national standards that are and 

will be within CGSB’s jurisdiction to develop are too important to the people of Canada to allow CGSB to 

continue as it is. 

Most likely when you suggest such use of affidavits to CGSB, they will say, “What! Don’t you trust us?” 

Whether CGSB is trusted or not is not the main purpose for such an affidavit system. Rather, it is used to ensure 

the public and all who use and rely on national standards that the procedure of their creation is disciplined, 

properly regulated, and one having integrity, and therefore credibility. For example, if an SDO is accused of some 

impropriety, and the Standards Council accused of relying upon its work, we would be able to point to their 

affidavits as justifying our reliance upon their draft standards submitted to be national standards.  

Such affidavits should state that the person swearing the affidavit (the affiant) understands that if during an 

official investigation, statements in an affidavit were found to be intentionally false, such would be perjury which 

is a criminal offence, subject to penalties such as substantial fines and imprisonment. Given the Council’s great 

vulnerability, such an affidavit system is badly needed as CGSB’s conduct so abundantly exemplified. I shall 

elaborate further in my full appeal text. 
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7. 

Particularly disturbing are: (1) CGSB was quite open in its use of improper procedures and steps it took to 

minimize the participation of the members of the full Committee and of the working group; and, (2) Treasury 

Board’s influence was powerful enough to intimidate the Standards Council of Canada into taking no disciplinary 

action against CGSG, but instead to declare the very improperly created draft standard submitted to it by CGSB to 

be a National Standard of Canada. The Standards Council is “the public face” of the process of creating National 

Standards of Canada. Therefore, the Council is the most vulnerable of agencies to be a losing defendant in a very 

expensive and costly law suit. Treasury Board has prevented the Standards Council of Canada from protecting not 

only itself, but also the people of Canada. 

Yours truly  

 

[signed  

 

Ken Chasse, Barrister & Solicitor.  
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16. Further information in aid of a complaint to the Office of the Public Sector Integrity Commission of Canada 

 

 

Ken Chasse, J.D., LL.M. 

Law Society of Upper Canada (Ontario) 

Law Society of British Columbia. 

 

June 2, 2017. 

Nathalie [family name removed] 

A/Manager Case Analysis, 

Office of the Public Sector Integrity Commissioner of Canada, 

60 Queen St., 7th floor, 

Ottawa, ON  K1P 5Y7, 

Canada. 

 

Ms. [name removed]: 

 

Re: a complaint concerning the improper: (1) drafting by the Canadian General Standards Board 

(CGSB); and, (2) proclaiming of a second edition of the National Standard of Canada 

Electronic Records as Documentary Evidence CAN/CGSB-72.34-2017 (“72.34”) by the 

Standards Council of Canada. Referred to as, “72.34”, or, “72.34-2017.” 

This letter provides further information in relation to my formal complaint submitted to you by letter dated 

May 1, 2017, plus a 3-ring binder of supporting texts. I thank you for your reply dated May 4, 2017, which I 

received on May 9th. 

Discussed below are the errors of law that I have found in the published standard, and an independently serious 

error provided by an independent source. 

1. Errors of law in the published 72.34-2017 national standard 

The published standard contains errors of law. I have examined the published version of the second edition of 

the above National Standard of Canada (72.34-2017). I learned that just before the draft standard was submitted to 

the Standards Council of Canada to be declared and published as a national standard, it was submitted to a “last 

legal review” by a lawyer who is associated with the Canada General Standards Board (CGSB). CGSB is the 

standards development organization (SDO) responsible for the draft standard that was sent to the Standards 

Council of Canada. Most likely that last legal review was obtained because of statements in my complaint and 

appeal texts that because of the editing by CGSB of my work, the draft contained errors of law.  

In spite of that “last legal review,” the published standard contains errors in the statement of the applicable 

laws. To me it is obvious that the lawyer who conducted that legal review has never used the standard out in the 

field of electronic records management systems (ERMSs), for its intended purpose of serving independent experts 

and managers of institutional ERMSs This national standard is the basis of their work, meaning the work of 

thousands of ERMS experts serving many thousands clients and employers in Canada.  

Its legal section is not intended to advise lawyers. Therefore its required wording is not to be that of formal 

legal writing or that of any formal written communication between lawyers about the law. Its purpose is to 

provide an authoritative national standard to be used by ERMS experts to bring ERMSs into compliance with the 

established policies, practices and procedures of electronic records management. Therefore its legal section, and 

all of its sections, must be written so to serve that purpose for those experts who apply the standard. The 72.34-

2017 standard is the basis of their work for clients and employers. 
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I believe the lawyer who conducted that last legal review was, Stuart Rennie, a Vancouver lawyer. I sent him a 

message on March 29, 2017, so as alert him of the improper procedures used to create the draft standard that 

would have been given to him for review. I have received no reply, perhaps because he is closely associated with 

CGSB. From his website, he appears to be an adjunct member of CGSB and not one of its employees, i.e., he is a 

lawyer who has his own law practice and is available to CGSB to give legal advice. See his website at: 

http://stuartrennie.ca/about.html 

 

2. An independent complaint of error 

On May 12, 2017, I received the following message: 

I am writing to you as a private citizen, not in my professional capacity as an information 

management and privacy officer. 

I purchased and reviewed the updated standard and was shocked to read section 7.2 Cloud 

Computing, which purported that there is a legal prohibition on the storage of information about 

Canadians in cloud environments outside Canada. Other than two provincial laws (Nova Scotia and 

British Columbia) and the CRA's [Canada Revenue Agency’s] requirement for financial records 

supporting tax filings, there are no such universal prohibitions.  

The section also indicates that data should not flow outside Canadian borders, which reveals the 

writers/ drafters of the revision have no understanding of how data packets flow on the internet. 

I contacted the Committee Chair, who has confirmed that this was included in error. I find this very 

disturbing, and to my mind should mean the entire document is further reviewed independently to 

confirm there are not other gross factual errors included in the document. 

Regards, 

Tracey [family name removed] 

----------------------------------o--------------------------- 

I do not know this person. The Committee Chair,” referred to would be, [ET]. She replaced me as the chair of 

CGSB’s 72.34(2d) project after I had resigned in June, 2015, because of the very faulty procedures being used by 

CGSB.  

I agree with this message that this national standard should be independently reviewed. The required procedure 

is that the standard be withdrawn as a publication, and the drafting project begun again. That would enable a 

properly publicly-reviewed final draft of the proposed standard be the one submitted to the Standards Council of 

Canada. 

Most important; the above message corroborates my complaint that the improper procedures used resulted in 

errors in the published standard. 

  

http://stuartrennie.ca/about.html
http://stuartrennie.ca/about.html
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3. The failure to conduct the mandatory public review 

A public review is one of requirements in the drafting process of a standard that is to be submitted to the 

Standards Council to be declared a National Standard of Canada. The public review provided by CGSB took 

place between, September 15 and November 15, 2015. I think it was extended to November 30th because of the 

contents of my complaint. But in no way could that extension have corrected or compensated for the faulty 

procedure used to create the draft that was used for the public review. 

A public review provides members of the public an opportunity to provide comments and other forms of 

response to the draft standard. Therefore a proper public review concerns that final draft so that the public has an 

opportunity to review and make comments upon the draft that very likely will become a published National 

Standard of Canada. Such a public review is part of the democratic process whereby the residents of Canada can 

be part of the process by which the laws, regulations, and standards by which they are to be governed, are created. 

Therefore it is a mandatory step in the process of creating National Standards of Canada.  

A public review warrants that: (1) the procedure for creating the draft standard was the required one; and, (2) 

that the draft standard contains no known errors. As explained in the material I previously submitted to you 

supporting my complaint, CGSB personnel connected with the project knew that their public review violated both 

representations to the public. And the Standards Council of Canada knew it as well from the material I sent to 

them as the basis of my final appeal. 

In spite of this requirement, because of the pressure exerted by Treasury Board for “speed of completion” of 

the drafting project and the declaration of a second edition of 72.34 as a National Standard of Canada, I very 

much doubt that the final draft was submitted to a second public review. Any step beyond the faulty public review 

of 2015, must be considered to be void and of no force or effect. And even if a second review was in fact 

conducted, the process for creating the draft was very improper from the very first day of the project, e.g., the 

project was the product of a contract that violated the basic principles of “voluntary standardization,” and the 

purpose of the Standards Council of Canada Act. Therefore it could be considered to be an illegal contract. And, 

there were changes made to the draft standard after that faulty public review. And changes were made to the legal 

section of the draft standard by that last legal review. I very much doubt that those changes were: (1) submitted to 

the full 72.34(2d) Committee for approval by vote as to proceeding to submit the draft to the Standards Council; 

and, (2) submitted to a second public review. 

If there is to be a valid national standard serving as a second edition, the 72.34(2d) project should be begun 

again. And because of its lack of integrity and competence, CGSB should not be the sponsor of such a project.  

Also, the final draft must be approved by the vote of the full project Committee. By the time the last legal 

review was carried out many on the Committee members had ceased to participate. There were changes made to 

the draft standard by that last legal review. Therefore it appears that the draft that was submitted to Standards 

Council of Canada to be declared a National Standard of Canada was not put out for public review, nor was it 

reviewed by the full project Committee. The reasons explained in my earlier texts—my complaint and appeal 

texts—the public review conducted in 2015 was badly flawed and therefore could not be relied upon as capable of 

satisfying that requirement. Therefore, no steps taken thereafter were valid. 

 

4. The complete corruption of the statutory process of “voluntary standardization” 

All three organizations were complicit in this faulty and illegal process: (1) the Treasury Board of Canada 

Secretariat; (2) the Canadian General Standards Board; and, (3) the Standards Council of Canada. All three 

intended that the federal government’s needs and purposes be served. But the purpose of “voluntary 

standardization” as established by the Standards Council of Canada Act, and by the Standard Council of Canada’s 

own rules and documentation is to serve the public need for National Standards of Canada. In this project those 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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two interests were incompatible. These three organizations chose to serve government’s interests with little regard 

for the public interest and that incompatibility. For that legislation, see: 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html 

A standard cannot be a national standard when the whole drafting procedure has been controlled with the 

purpose of producing a government standard, the primary purpose of which is to solve a government problem. 

This fact alone should be sufficient to void the standard, as might well happen in legal proceedings. Given that in 

time the faulty procedure by which the standard was created, will become widely known. That is a distinct 

possibility. Such a formal declaration as to the standard’s being void would also void all of the certifications of 

compliance that experts in records management had provided to their clients and employers. That would raise 

questions as to legal liability for the damage done, particularly the liability of the Standards Council, CGSB, and 

Treasury Board. Therefore, by way of my published articles in legal publications, I am alerting the legal 

profession of those dangers to their clients and to legal proceedings. The 72.34-2017 national standard should be 

withdrawn immediately. 

Note in particular, the summary and incompetent way in which the allegations in my complaint text, and in my 

appeal texts were dealt with. They completely ignored the facts that I cited and the supporting evidence I provided. 

They used their own “facts” and provided conclusions that they could not possibly support. In a letter to me in 

response to my final appeal, the Standards Council simply stated that they found no fault in CGSB’s procedures, 

nor in their own procedures, and so they considered the matter of my complaint to be closed. They provided no 

answers to my specific allegations and complaints. And they ignored my requests for a copy of the report of their 

“assessor,” and the reasons why they reached whatever conclusions that they did reach. 

As a result, CGSB and Treasury Board can see that the Standards Council will provide no discipline, 

management, or control of the process of “voluntary standardization” for which it is responsible and accountable 

to the residents of Canada, and for the taxpayers’ money that funds its operations. In fact, it won’t even protect 

itself from the consequences of the incompetent and dishonest ways in which the draft standards are prepared that 

are sent to the Council for its approval and declaration as National Standards of Canada. That could result in 

substantial legal liability for the damage that can be caused by a faulty national standard that has been knowingly 

improperly, and illegally created and declared a national standard. 

 

5. The danger that CGSB represents to the public and to the viability of federal and provincial legislation 

Therefore, if nothing is done, my complaint will have made matters worse. All three organizations will see this 

experience as setting a precedent that they can operate in any convenient manner they choose, with no 

accountability to, of discipline provided by the Standard Council or by any authority. 

In the future, there will have to be created many more such national standards upon which legislation to 

control the progress of the uses of electronic technology and automation will be dependent. The developing of 

such standards will fall with CGSB’s jurisdiction. But my complaint and appeals in the 72.34(2d) project have 

shown CGSB to be lacking in competence and integrity. And, there is no protection against a repetition of that 

incompetence and lack of integrity. That will undermine the efficacy of legislation dependent upon the standards 

that CGSB develops. 

What will provide the residents of Canada with protection from similar conduct? The reliability and authority 

of all national standards will be suspect, as will the process of voluntary standardization. 

CGSB should lose its accreditation as an SDO, or have it suspended for a substantial time. The facts of the 

72.34(2d) project that created the 72.34-2017 national standard, will become widely known, as might the 

consequences, if any, suffered by CGSB. 

 

  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-s-16/latest/rsc-1985-c-s-16.html
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6. The language on the ‘purchasing page’ for the 72.34-2017 standard 

Although this standard is advertised as providing, “only general legal and technical information,” and that, 

“users should seek expert legal and technical advice before applying its recommendations to a specific records 

management or record-keeping system,” such phrases do not justify or excuse its provisions being wrong. The 

errors in the legal section, or in any other part of the standard, can undermine its creditability as an authoritative 

national standard. For example, a lawyer made suspicious of the qualifications and expertise of the person who 

drafted the legal section might quite properly warn records managers that quite possibly the whole of the standard 

contains mistakes and is of poor quality. Also, in order to give legal information to clients, experts in records 

management can, and must be expected will, copy portions of the legal section directly into their reports. (Anyone 

can give “legal information,” but only a lawyer, (or a paralegal in limited circumstances) can give legal advice.) 

The above quoted phrases are from the advertising and purchasing pages for the 72.34-2017 standard, which 

are at:  http://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330 . 

There is this misleading statement in advertising page, “An organization must always be ready to produce its 

records as evidence in legal proceedings,” which implies that such rule applies only in relation to legal 

proceedings. The standard itself states (last paragraph in section 5.1 (page 9)): “The primary principle advanced 

by this standard is that an organization shall always be prepared to produce its records as evidence.” The “primary 

principle” applies in many more proceedings and situations than just “legal proceedings.” This is an important 

distinction because that “primary principle” is the most important principle and rule in the whole standard. 

 

7. Necessary investigative procedures 

Therefore this matter is very serious. The whole process of creating National Standards of Canada lacks 

integrity and competence. It must be assumed that in time, that will become widely known. I have stated that in 

the texts that I submitted as part of my complaint and appeals, and in my published articles for the legal 

profession. A lot of damage can be done to the thousands of people who will rely on this standard. And so, what 

are those of us who service such clients to tell them about the standard—that we cannot give them a trustworthy 

certification of compliance with the standard? 

The employees of the three organizations involved know these things. They know what is at stake. Therefore 

they will have worked out a common “story” as to what happened. You can tell from the patently dishonest and 

abrupt way in which they dealt with my complaint and appeals that they do not believe that they need fear that 

anything of consequence will come of them. 

Having been a criminal lawyer for many years, I know that you will not break through their jointly contrived 

barrier to the truth unless your investigative procedures include putting those that you question under oath, subject 

to detailed questioning, each witness being examined in the absence of the others, or by means of sworn, signed 

statements such as affidavits. You will not get at the truth unless your investigators have made them aware that 

yours is a formal investigation, under oath, such that the telling of lies, or not disclosing the whole truth, is the 

criminal offence of perjury. Without that threat, they will simply repeat what they stated in their replies to my 

complaint and appeal texts. The offence of perjury is defined in the Criminal Code. See section 131 and the 

sections that follow. See the Cr. Code at:  https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-

c-c-46.html . 

In that event, you will have to report back to me either that you found no wrong had been done, or that there is 

insufficient evidence of such. That will further strengthen the belief among those involved that they need fear 

nothing, i.e., that the Office of the Public Sector Integrity Commissioner of Canada is nothing more than a “paper 

tiger.” In time that too will become widely known. As you must know, much of your effectiveness will have been 

undermined. The national standard involved is too important for that. 

  

http://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
http://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
http://www.techstreet.com/standards/can-cgsb-72-34-2017?product_id=1947330
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
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Please acknowledge that you have received this letter. 

Yours truly   

 

[signed]  

 

Ken Chasse, Barrister & Solicitor 
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17. Response of the Integrity Commissioner of Canada to my complaint concerning the results of my appeals to 

the Canadian General Standards Board and the Standards Council of Canada arising from my complaint as to 

the incompetent creation of the National Standard of Canada, Electronic Records as Documentary Evidence 

CAN/CGSB-72.34-2017. 

 

Office of the Public Sector 

Integrity Commissioner 

Of Canada, Ottawa. 

September 13, 2017 

 

Mr. Ken Chasse, 

Toronto. 

 

Re:    File No. PSIC-2017- 

Dear Mr. Chasse: 

This letter is in response to the disclosure of wrongdoing that you made to this Office of the Public Sector 

Integrity Commissioner of Canada (Office) on May 3, 2017, pursuant to subsection 33(1) of the Public Servants 

Disclosure Protection Act (the Act). My Office has concluded the review of the information you provided and the 

purpose of this letter is to inform you of the reasons why I will not commence an investigation. 

As you are aware, while the Act establishes procedures for federal public servants to disclose wrongdoing in 

relation to their workplace, any person who is not a public servant may also provide information to my Office 

about possible wrongdoing in the federal public sector. However, before I may commence an investigation based 

on information received from a member of the public such as yourself, subsection 33(1) of the Act provides that I 

must have reason to believe that wrongdoing, as defined under section 8 of the Act, has been committed. I also 

must consider whether an investigation is in the public interest, taking into account sections 23 and 24 of the Act, 

which set out respectively, the restrictions and the discretionary factors that I must take into account in 

determining whether an investigation is warranted. 

In your disclosure, you allege that the Canadian General Standards Board (CGSB), Standards Council of Canada 

(SCC), Treasury Board Secretariat (TBS), and [Mr. B.T.], an employee of TBS, committed wrongdoing pursuant 

to the Act, in relation to the drafting of the second edition of the Canadian standard for Electronic Records as 

Documentary Evidence CAN/CGSB-72.34-2017 (hereinafter referred to as “the project”). 
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In particular, you allege that CGSB and the SC committed wrongdoing when they violated section 4 and 

paragraph 5(e) of the Standards Council of Canada Act (SCC Act) as a result of the funding arrangement with 

TBS for the project, B.T.’s involvement in the project as an employee of the government (TBS), and because the 

procedures used throughout the project were imposed by CGSB and, therefore, cannot be considered as voluntary 

standards activities, as required by the SCC Act. 

You also allege that the project was reviewed by unqualified people who were not lawyers or who were lawyers 

that did not have the necessary expertise. As a result, you believe that the draft Canadian standard developed as a 

result of the project contained errors or misstatements of the law when they were submitted for public review on 

September 15, 2015. 

After a careful analysis of the information provided in your disclosure to this Office, it appears you are alleging 

wrongdoing pursuant to paragraph 8(a) – a contravention of an Act of Parliament, and paragraphs 8(c) and (e) of 

the Act, respectively, gross mismanagement and a serious breach of a code conduct. 
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It is my understanding that the SCC Act provides broad powers to the SCC to promote efficient and effective 

voluntary standardization in Canada which includes promoting public-private cooperation. In that regard, the 

CGSB, as a federal government organization within Public Procurement and Government Services Canada and an 

accredited national Standards Development Organization by the SCC, offers standards development and 

conformity assessment services. 

Based on the information provided, on October 20, 2015, you submitted a complaint to the SCC concerning the 

CGSB and its draft National Standard. On November 11, 2015, the CGSB acknowledged your complaint sent to 

the SCC and indicated that an investigation into the details of your complaint would be conducted and handled 

through the CGSB’s Complaints and Appeals process. On December 23, 2015, following what appears to be a 

thorough investigation into your concerns, it was determined that the CGSB followed its Policies and Procedures 

Manual and the SCC established requirements with respect to the process that led to the draft National Standard. 

In accordance with the CGSB Complaints and Appeals process, you appealed that decision to the Director of 

CGSB on January 22, 2016, and again to the SCC on March 23, 2016. On June 23, 2016, the SCC affirmed the 

previous decisions related to your complaint and, in particular highlighted that the CGSB had complied with its 

own policies and procedures which had been determined by the SCC to be in accordance 
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with SCC accreditation requirements and that the TBS’s participation in the project was appropriate. The SCC 

further noted that the CGSB held a public review and treated comments in accordance with SCC requirements. 

While you may not have agreed with the decisions rendered regarding your complaint and firmly believe that 

members of the project who are not lawyers or who lack technical expertise should not be permitted to review 

legal sections of the draft National Standard, it is my understanding that a Technical Committee, which comprised 

a number of different stakeholders, was responsible for approving the draft and that you had the opportunity, in 

the context of the public review process launched on September 15, 2015, to raise your specific concerns 

regarding the legal content of the draft National Standard. 

Paragraph 24(1)(f) of the Act provides that I may refuse to deal with an allegation or commence an investigation 

if there is a valid reason for doing so. Based on the information provided, although it does not appear that B.T., 

TBS, the CGSB or the SCC committed wrongdoing as contemplated under paragraphs 8(a), (c) and (e) of the Act, 

I am of the opinion that the CGSB Complaint and Appeals process, of which you availed yourself, has adequately 

dealt with the subject-matter of your disclosure to my Office. Consequently, I have a valid reason not to 

commence an investigation into your allegations. 

I do wish to thank you for taking the time to bring these concerns to the attention of my Office. Should you have 

any questions about my decision, please do not hesitate to contact [C.D.], Analysis at [phone numbers]. 

Sincerely, 

 [signed] 

Joe Friday 

Commissioner 
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