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Ken Chasse1 

Introduction2 

Law societies appear to be powerless to serve the public interest by defending lawyers’ markets against 

three major threats:   

(1)  the access to justice problem (the A2J problem of unaffordable legal services for the 

majority of society that is middle- and lower-income people), which has left the 

majority of law firms short of clients;  

(2) the commercial producers of legal services such as LegalZoom3 and Rocket Lawyer,4 

which now have millions of customers, who are now here in Canada5 beginning the 

same process of invading lawyers’ markets,6 along with the many small “apps” 

startups that provide automated legal services7; and, 

 (3) machine (artificial) intelligence that can remove the need for lawyers in the 

production of many legal services, bringing about a de facto deregulation of legal 

services markets, as well as enhance that human intelligence that is sufficiently 

specialized to be enhanced. 

Law society actions and statements make very uncertain what they will do in regard to such threats—

threats that could eventually eliminate many lawyers’ law practices, and could greatly reduce the 

membership of law societies, and therefore their size, as has happened in many industries. As stated in a 

recent University of Toronto Law Journal article:8 

                                                      
1 Ken Chasse, J.D., LL.M., member, Law Society of Ontario, and of the Law Society of British Columbia, Canada 

See my SSRN author’s page; and for shorter articles, see my Slaw author’s page (“Canada’s online legal 

magazine”). The “SSRN” is the Social Science Research Network. 

2 Compare what is stated in this article with the purposes of a current Law Society of Ontario (LSO) public relations 

campaign, as stated by LSO’s Treasurer and CEO, Malcolm Mercer, in a recent article in the, The Lawyer’s Daily,2 

(a part of LexisNexis Canada Inc.), which article has this title: “LSO’s $1.2 million PR campaign extols it as ‘go to’ 

place for legal resource” (reproduced in the Appendix below at pp. 44-46). See also infra notes 57 and 63 and 

accompanying texts. 

3 But some reviews of LegalZoom’s service  to U.S. customers, by Consumer Affairs are not good. 

4 However, the reviews of RocketLawyer’s service to its U.S. customers are very good. 

5 See: “Canadian Legal Wills,” and, the GoDaddy website access to LegalZoom.ca and RocketLawyer.ca 

6 Benjamin H. Barton, Glass Half Full, The Decline and Rebirth of the Legal Profession (Oxford University Press, 

2015) at chapter 5, “LegalZoom and Death from Below pp. 85-103. The author is a professor of law at the 

University of Tennessee College of Law. 

7 See: Suzanne Bouclin, Jena McGill, and Amy Salyzyn, “Mobile and Web-Based Legal Apps: Opportunities, Risks 

and Information Gaps” (SSRN, June 16, 2017). 

8 Anthony J. Casey, Anthony Niblett, Benjamin Alarie, & Albert H. Yoon, “Artificial Intelligence, Big Data, and 

The Future of Law,” volume LXVI, Number 4, Fall 2016, University of Toronto Law Journal 423 at 427. See also, 

Simon Stern, “Introduction: Artificial Intelligence, Technology, and the Law,” volume LXVIII, Supplement 1, 2018, 

University of Toronto Law Journal 1, being the Introduction to a group of articles, at, pp. 1-124. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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But will the automation of legal services be the death knell for lawyers? Technology 

has disrupted a number of other industries to the detriment of established players and the 

labour force. Wikipedia has destroyed the encyclopaedia industry; YouTube and Netflix 

have changed the way individuals watch television; Airbnb has significantly disrupted the 

hotel industry; and Uber is in the process of upending the taxi industry. Such disruption 

comes at a cost, borne by those who failed to innovate. [footnotes omitted] 

Canada’s law societies have not yet recognized them as major threats to their ability to serve the public 

interest. If left unchallenged and unchecked, they will do away with (supersede) more than half of each law 

society’s membership, i.e., the general practitioner and the small, unspecialized law firm. What law society 

“Access to Justice Committees” are doing should be done, but it is very small in comparison with what 

should be done. It merely, in a minor way, tries to help the population learn to live with the problem, but 

not to solve the problem. Herein is what should be done. 

Therefore, those lawyers who must live with such threats should now demand a detailed policy statement 

from their law societies as to: (1) what extent and in what ways is the law society accountable for the A2J 

problem? (2) how, if at all, will the law society help to defend lawyers’ markets against such major forces 

that are threatening to take over some, and destroy others; and, (3) if necessary, acknowledging that the law 

society cannot provide such a defence, but will provide a plan in regard to the loss of such law practices so 

that those lawyers can start now to provide for such large disruptions to their professional and personal 

lives; or, (4) is it the law society’s view that providing such defences and plans is not within its statutory or 

otherwise legally required duties?  

(More detail on such a policy statement is provided below, at pages 23-35.) 

 

Coping with the A2J problem 

Devising a solution for the problem that is the unaffordability of legal services should begin with these 

questions: (1) why is it that the method by which lawyers do their work to produce legal services cannot 

produce affordable legal services for middle- and lower-income people? (2) What do other professions do; 

we can’t be the only profession that has this problem? (3) What does all of manufacturing do with its version 

of this cost-price problem? (4) In serving the public interest, should law societies help to establish online 

legal services that are competitive with those of the commercial producers of legal services? To the 

contrary, lawyers assume that the present method by which legal services are provided is the only possible 

way of providing them. That is wrong. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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Instead of devising a solution using just such an analytical approach, it is much easier, for example, to 

create new and different types of paralegals, as the Law Society of Ontario (LSO) is doing.9 That is typical 

of law societies because: (1) such devices maintain law society management structure without change from 

its 19th century form and therefore, level of competence; and, (2) it does not require law societies to sponsor 

the innovations that would enable lawyers to produce affordable legal services. Unless they are forced to 

change, everything that law societies do will keep those two factors unchanged. As a result, law societies 

can do almost nothing that will be effective in protecting lawyers’ markets from the forthcoming very 

disruptive forces of change that will end those forms of law practice provided by general practitioners and 

the small, unspecialized law firm. And as a result, law societies appear to be unable to adequately serve the 

public interest by fulfilling the purpose of a law society in Canada. 

Almost all of the manufacturing of goods and services has successfully answered those questions, 

beginning more than a 120 years ago, by moving from “cottage industry methods of production,” as is still 

used by the legal profession,10 to support-services methods. Now, no manufacturer makes all parts of its 

goods and services itself. They all rely upon highly specialized, high production volume support services. 

That is the only way to produce the large economies-of-scale that affordability for all income levels of 

society requires. But there are no such support services in the production of legal services—support services 

comparable to the “parts industry” for automobile manufacturers, and the infrastructure of mutually-

interdependent support services by which all medical services are provided.  

As a result, there are no economies-of-scale in the practice of law. That is the cause of the A2J problem. 

The legal profession’s method of manufacturing legal services is very obsolete. Its law societies should 

have been sponsoring the innovations that would have enabled lawyers to gradually make that same 

transition to a support-services method of production. 

Such failure of due diligence management was inevitable because Canada’s law societies are equally 

obsolete. Because governments have not held them accountable to the political-democratic process for the 

performance of their duty to make legal services adequately available, they have not changed their 19th 

century management structure, institutional culture, and the nature of what they do, since they were created. 

                                                      
9 See LSO’s “Access to Justice Committee Family Law Working Group Update: Report to Convocation,” (February 

28, 2019), and Family Law Action Plan, and its “Access to Justice Consultation.” 

10 The use of the phrase, “cottage industry” in describing the legal profession’s method of producing legal services, 

is also used by Richard Susskind, a well-established authority on the present and future disruptions to the practice of 

law and to lawyers, caused by machine technology (artificial intelligence). His several books emphasize that solo 

and small law firms are under considerable threat of soon being replaced; see: The Future of the Professions (2015, 

with his son, Daniel Susskind); Tomorrow’s Lawyers (2013); The End of Lawyers (2008); Transforming the Law 

(2000) (all published by Oxford University Press (OUP)); and the, CBA Legal Futures Initiative’s, A Guide to 

Strategy for Lawyers, by Richard Susskind (2012). See also the reference to Susskind’s work and reference to 

“cottage industry method production,” infra in notes 13, 14, and, 42 and accompanying texts. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://lso.ca/about-lso/initiatives/family-law-action-plan
https://lso.ca/about-lso/initiatives/access-to-justice
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They take care of the competence and ethical practice of lawyers, but they have never made any public 

statement that they are accountable for the “unaffordability of legal services problem.” Nor, given the 

damage it is causing to the justice system’s performance and waning public respect, and the misery inflected 

upon the population, have our law societies done the obvious, i.e.¸ jointly pool resources and retain the 

necessary expertise with which to formulate an attack upon the A2J problem. 

But if an organization limits its abilities by not evolving by implementing necessary innovations, as 

must everything else in society, the result is that there isn’t much that our law societies’ abilities enable 

them to do. They are still managed by part-time amateurs, i.e., the practicing lawyers that are their 

benchers11—amateurs because they bring to the work of a bencher only the expertise of a lawyer. But for 

this bencher-management structure to be competent, it must have other types of expertise. It doesn’t. So, 

we cannot expect a 19th century management structure to be competent in the 21st century.  

In the 19th century the problems of law societies were within the management skills of a lawyer. Now 

they are not. So it is that no longer can a practising lawyer be both a good lawyer and a good bencher. And 

because Canada’s law societies are not challenged by governments or otherwise held to account as to their 

inadequate capacity as managers of the legal profession, they have been free to exist in fact above the law, 

i.e., they are free to respond to the A2J problem and other major market threats, only to the extent of their 

past capacity and tradition. That means they will not be trying to increase their ability to more effectively 

respond to the A2J problem, nor sponsor changes to the way in which lawyers produce legal services. 

Therefore, with those two factors remaining fixed, Canada’s law societies have no ability to solve the A2J 

problem, or significantly lessen the damage it is doing to the justice system, particularly to the courts, and 

the great misery it is inflicting upon that majority of society that cannot afford lawyers’ services beyond 

very simple, routine legal services. That majority is middle- and low-income people. They are also the 

majority of taxpayers and voters who pay for the justice system whereat all lawyers, directly or indirectly, 

work. 

But Canada’s law societies operate as if immune to any possibility of a threatening political 

vulnerability. Such has shaped their history and resulting obsolete institutional culture. Ironically, the home 

of the Law Society of Ontario, Osgoode Hall in downtown Toronto, is a beautiful example of early 19th 

century architecture.  LSO moved into it in 1832. Were LSO a competent, 21st century law society, would 

                                                      
11 “Bencher”- Canadian usage:  the terms bencher and treasurer are in use by the legal profession in Canada. A 

bencher in the Canadian context is a lawyer elected by the other lawyer-members of the law society to be its board 

of directors (referred to as “Convocation”). The treasurer is elected by the benchers to function as the chair (and 

C.E.O). Paralegals are also elected as benchers in those provinces where the law societies govern the paralegal 

profession. In Ontario, benchers are elected for a 4-year term. It varies in the other provinces and territories. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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Osgoode Hall now be a museum and tourist attraction, under the care of The Osgoode Society for Canadian 

Legal History?12  

But my criticisms are mild, compared to those of many of the candidates in LSO’s April 30, 2019, 

bencher election. See their biographical notes in that election’s Voting Guide for Lawyers. Such sparks 

hope of a therapeutic uprising, if not a revolution sponsored by LSO’s younger lawyers. 

‘Tis due to a failure of leadership, as evidenced by the very authoritative books as to the future of the 

legal profession, authored by Richard Susskind, such as this passage from, Tomorrow’s Lawyers:13 

 Do senior partners care about the long term? This is a vital question. Regrettably, 

most law firm leaders that I meet have only a few years left to serve and hope they can 

hold out until retirement before much that I predict engulfs them. Operating as managers 

rather than leaders, they are more focused on short-term profitability than long-term 

strategic health. For junior partners this is tragic because any major re-invention and re-

engineering of law firms has to be driven from the top. I find a great contrast here with 

the large accounting firms, where senior partners seem far more concerned about the 

prospects of their junior partners. Their philosophy—to regard themselves as temporary 

custodians of long-term and enduring businesses rather than short-term investors who 

want to bail out when the price is right—is one that could fruitfully be assumed by more 

equity partners in law firms. 

In other words, it is time for senior partners to think more deeply about a more 

generous legacy for their successors. 

And in Susskind’s, The Future of the Professions:14 

[In reference to the many different types of commercial producers of legal services] 

The solo lawyer is under threat. [footnotes omitted] 

And: 

Looking to the longer term, then, the future of legal services is unlikely to look like 

John Grisham or Rumpole of the Bailey. More probably, our research suggests that 

traditional lawyers will in large part be ‘replaced by advanced systems, or by less costly 

workers supported by technology or standard processes, or by lay people armed with 

online self-help tools. [footnote omitted] 

                                                      
12 See: Christopher Moore, The Law Society of Upper Canada and Ontario’s Lawyers 1797-1997 (University of 

Toronto Press, 1997). “Upper Canada” was the province of Ontario’s British colonial title, until Canada’s 

Confederation as a country, on July 1, 1867 (now, “Canada Day”). LSO assumed its present title as the Law Society 

of Ontario as of January 1, 2018. And William Osgoode was Upper Canada’s first Chief Justice (1792-94). He 

“established the judicial structures in which the first lawyers of Upper Canada would practise.” He was, “the founder 

of its judiciary.” (Moore, pp. 20-21). See also: LSO’s webpage, “History of the Law Society.” 

13 Richard Susskind, Tomorrow’s Lawyers (Oxford University Press, 2013), at p. 61. See also, Heather Douglas, Are 

the Big Four Accounting Firms Poised to Dominate Law? (Slaw, May 1, 2019). See also supra note 10, and infra 

notes 14 and, 42. 

14 Richard and Daniel Susskind, The Future of the Professions, (Oxford University Press, 2015), at pp. 67 and 71. 

See also supra notes 10 and 13, and infra note 42. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://www.osgoodesociety.ca/
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And similarly, in a recent newspaper article in the Vancouver Sun, dealing with “ending lawyers’ 

monopoly,” Gillian K. Hadfield, a recognized authority on the consequences of the A2J problem, and a 

recent addition to the Faculty of Law at the University of Toronto, is quoted as stating:15 

"These are real people’s lives and we in the profession are responsible for the great 

pain, loss and economic cost that the system imposes on them." 

Canadian legal guru Gillian Hadfield says it is time to end self-regulation by lawyers, 

as well as their monopoly on providing legal services, because they have made such a 

hash of it. 

After extensive research and long experience, she concluded it is well past time to 

dismantle the regulatory barriers that make legal help for ordinary people too 

expensive and inaccessible. 

“Until the public starts to thump on the table and say, ‘Are you kidding me?,’ things 

are not going to change,” she conceded. 

“Until we get the public really understanding that what they are being told is 

outrageous — that we’ve built this complicated legal world and you have to hire a 

lawyer at 200-300 bucks an hour to manage that legal world. It’s indefensible. It is an 

outrage, and we need real outrage. This should be unacceptable.” 

Hadfield earned a degree from Stanford Law School and PhD in economics from 

Stanford University before clerking for Chief Judge Patricia Wald on the U.S. Court of 

Appeals, D.C. Circuit. 

She has been a visiting professor at Harvard, Chicago, Columbia, Toronto, NYU, and 

Hastings law schools, a fellow of the Center for Advanced Study in the Behavioral 

Sciences at Stanford, and a National Fellow at the Hoover Institution. 

Serving as an adviser to The Hague Institute for the Innovation of Law, LegalZoom 

and other legal tech startups, she was appointed in 2017 to the American Bar 

Association’s Commission on the Future of Legal Education and the World Justice 

Project’s Research Consortium. 

After a decade of peripatetic work, Hadfield has returned to become a professor of law 

and professor of strategic management at the University of Toronto and a faculty 

affiliate at the Vector Institute for Artificial Intelligence. It is perfect time given the 

growing clamour over legal-aid and the need for fundamental legal reform. 

In Ontario, the government this month chopped $133 million from the legal aid budget 

and said it will cut more — axing services for the poor and most vulnerable. 

Legal aid lawyers called it catastrophic and unprecedented. 

There is more in that article concerning Legal Aid funding, as well as changes to the regulation of legal 

services providers in the U.K. 

However, the A2J problem is an embarrassing one, and so law societies must be seen to be making an 

adequate response (appearances matter), even though their capacity to do so is very limited; but it is self-

                                                      
15 “End Lawyers’ monopoly, competition needed, says expert,” by Ian Mulgrew, Vancouver Sun, April 28, 2019. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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sustained to be self-limited. The bencher is not trained to be, nor can be expert in the management of a law 

society. The bencher is a career lawyer; not a career law society manager. And the only source of significant 

pressure on the bencher is to be a good lawyer. There is no comparable pressure to be a good bencher. If 

there were, the life of a bencher would be like that of a poorly equipped army trying to fight a war on two 

fronts. That is because, unlike the 19th century, many of the problems of law societies in this century are 

not within the expertise of lawyers. Therefore, it is no longer possible to be both a good lawyer and a good 

bencher.16 The best a good lawyer can hope to be is a good 19th century bencher in the 21st century, i.e., 

inherently and inevitability incompetent if competence is measured by the ability of a law society to deal 

with problems like the A2J problem. Although its cause is easy to understand, it is a difficult problem to 

solve because it is not a legal problem, but rather, a problem of the inadequacy of the method of producing 

legal services. For all of the years that the A2J problem has been acknowledged to be in a crises stage, our 

law societies are not one step closer to a solution, because they haven’t been trying to solve the problem. 

And so, we must expect that law society responses to the A2J problem will not involve trying to solve 

the problem, but merely help the population learn to live with the problem, but definitely not with sufficient 

assistance to do even that. As a result, LSO is creating new types of paralegal workers, such as its new 

family law legal services worker.17 But that involves cutting into the market served by family law lawyers 

and small law firm lawyers. I’m not against such creations, but I want those new types of legal services 

providers to be working under the supervision of, and accountable to lawyers. Allowing them to be 

independent of such supervision because not all law firms can afford to employ one, is no longer a valid 

excuse. The multiple forms of electronic communications can enable such family law or other types of 

paralegals to be supervised by a group of law firms, and not have to be at the same location as the 

supervising lawyers. 

Because it is comparatively easy to do, and is within our law societies’ limited capacity to do much else, 

we should expect more cutting away of the markets of small and unspecialized law firms by the creation of 

more such special paralegal service workers. It is assumed that because they will have lesser qualifications 

than lawyers, paralegals’ fees will be lower, therefore they will make legal services less expensive and more 

affordable to some portion of the victims. Although LSO has regulated paralegals for over ten years, such 

impact upon the A2J problem is yet to be established.  

But in fact, the A2J problem, having left most small law firms short of clients, creates more downward 

pressure upon legal fees than can independently-operating paralegals. However, creating them provides law 

                                                      
16 See: Ken Chasse, “No Longer Is It Possible to be Both a Good Lawyer and a Good Bencher” (Slaw, May 29, 

2017). 

17 Supra note 9. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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societies with the appearance of trying to make an adequate response. Nevertheless, the victims of the A2J 

problem are still growing. Appearances versus victims—what should law society policy state about that? 

And there are two significant costs: (1) lawyers’ markets are sacrificed; and, (2) these new paralegal 

services workers cannot provide all of the benefits of the lawyer-client relationship, which are:18 

(1) the skill of a highly educated and trained professional person;  

(2) devoted to clients by a mandatory fiduciary duty;  

(3) bound to adhere to a code of professional and ethical conduct;  

(4) subject to law society financial oversight;  

(5) law society investigation and potential disciplinary action in regard to every client’s 

complaint;  

(6) professional insurance to compensate clients for damage done by their lawyers, and,  

(7) maintaining competence by fulfilling continuing professional development (formerly 

CLE) obligations.  

The paralegal concept provides some of these qualifications, but not all of them to the same high degree. 

More importantly, people want “my lawyer”; not a person of lesser qualifications, or a lawyer by way of 

the charity of “alternative legal services.”19 

See: “I Don’t Want a Free Lawyer, I Want a Real Lawyer,” (the Lawyerist.com (November 14, 2016)). 

What answer do our law societies have for the angry taxpayer who demands to know: 

“Why can’t I have an affordable lawyer of my own? I pay for the justice system where 

you lawyers earn a very good living compared to me. But I must use the second best 

‘alternative legal services’ of clinics, public legal education kiosks in shopping malls, 

help for self-represented litigants, pro bono and targeted legal services, and various 

forms of self-help. You say you take this ‘access to justice’ problem very seriously. I 

don’t believe that. If you were serious and ethical, you would be trying to solve the 

problem. You can’t show me anything that you have done about trying to solve the 

problem. Would you send your close relatives to “alternative legal services”? Of course 

not; that’s not good enough for them, but it’s good enough for us—yes us, the majority 

of the population who cannot afford legal services. Why should I give my respect and 

tax money for your justice system?”  

                                                      
18 See also, “The Lawyer-Client Relationship” webpage of the Law Society of Ontario. 

19 Alternative legal services (ALSs) are for example: clinics of various types, self-help webpages, phone-in services, 

paralegal and law student programs, family mediation services, social justice tribunals, arbitration and mediation for 

dispute resolution, public legal education information services, targeted (unbundled) limited retainer legal services 

(as distinguished from a full retainer to provide the whole legal service), pro bono (free) legal services for short and 

simple cases, and the National Self-Represented Litigants Project, the purpose of which is to help self-represented 

litigants to be better litigants without lawyers. They are simplistic, charity services, and do not provide a traditional 

lawyer-client relationship, involving a fiduciary duty (pro bono being a small exception). For the “lawyer-client 

relationship,” see supra note 18 and accompanying text. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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Such inadequate performance by law societies is not justified by their not wanting to be any more competent 

than they presently are. Everything must evolve. But law societies have successfully avoided having to do 

so because governments have failed to hold them to account for their failure to perform their duty and fulfill 

their purpose. Therefore, compare the purposes of a current LSO public relations campaign as stated by its 

Treasurer and CEO, Malcolm Mercer, in a recent Lawyer’s Daily article having this title: “LSO’s $1.2 

million PR campaign extols it as ‘go to’ place for legal resource” (reproduced in the Appendix below at pp. 

44-46). 

 

The commercial producers of legal services 

As a result, the commercial producers of legal services are the second large threat to lawyers’ legal 

services markets. Law societies are not capable of defending those markets. In the U.S. that huge, 

unserviced market of legal services for middle- and lower-income people is rapidly being taken over by 

large, very aggressive commercial producers such as, LegalZoom and RockerLawyer. They now have 

millions of customers, and are replacing the general practitioner.20 They have started the same process here 

in Canada.21  

But commercial producers provide their services by means of the much inferior buyer-seller relationship. 

Therefore, people greatly value professionally-provided services much more than comparatively weakly 

and loosely regulated commercial markets. But the benefits of the lawyer-client relationship are unavailable 

to the majority of society because the gap between lawyers’ fees and commercial producers’ prices is too 

large. And, there are far too many non-lawyer producers of legal services, (ranging from large commercial 

producers to small “apps”22 startups providing various automated services), to hope that law societies’ 

unauthorized practice of law prosecutions (“UPL prosecutions”) will hinder their advance into lawyers’ 

markets.23 American law societies have had almost no success in doing so. As to how numerous and 

unregulated are these “apps” startups in Canada; see: Suzanne Bouclin, Jena McGill and Amy Salyzyn, 

“Mobile and Web-based Legal Apps: Opportunities, Risks and Information Gaps” (SSRN, June 16, 2017). 

Together, these apps, along with the large commercial producers of legal services, threaten to bring about 

                                                      
20 Supra note 5. 

21 Supra note 4. 

22 “Apps” are, applications of electronic technology to the production of legal services by, for example, automated 

legal services programs. 

23 Ontario’s Law Society Act provides an example of legislation establishing the offence of the, 

“unauthorized practice of law.” See: s. 26.1 (non-licensee practicing law or providing legal services; s. 

26.2 (punishment, etc., for contravening s. 26.1); and, s. 21.3 (order prohibiting contravention). 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1
https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1https://www.thelawyersdaily.ca/articles/8974/lso-s-1-2-million-pr-campaign-extols-it-as-go-to-place-for-legal-resource?article_related_content=1
https://www.dal.ca/faculty/law/LATI/research/CJLT.html
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2960207
http://www.canlii.org/en/on/laws/stat/rso-1990-c-l8/latest/rso-1990-c-l8.html
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the de facto deregulation of the legal services market, i.e., the factual loss of the legal profession’s monopoly 

over the provision of legal services and of law societies’ ability to effectively regulate that market.24 

However, I do believe that people will pay more than just “a little extra” to have “their own lawyer,” if 

that gap between lawyers’ fees and commercial producers’ prices could be sufficiently reduced. Then law 

societies could very effectively advertise the advantages of the lawyer-client relationship over the mere 

buyer-seller relationship of the commercial producers. But that would require law societies to sponsor the 

innovations and support services that would enable the method by which legal services are produced to 

provide sufficiently large economies-of-scale such that affordability for that majority is possible.  

But law society benchers have neither the time nor the skill to bring about and manage the adoption of 

such innovations. They would need a national civil service for law societies to do that. Law society 

management structure is comparable to that of an elected government without a civil service. Such a 

government cannot govern, as is proved by the A2J problem. Therefore, they won’t be trying to close any 

such gap or otherwise significantly improve the marketability of legal services as produced by lawyers. Up 

to now (May, 2019), they have satisfied themselves by providing merely the appearance of an adequate 

response. All available analysis by law societies and their supporters has been based upon the unspoken, 

tacit requirement and assumption that law societies be and remain untouched by the consequences of their 

inherent incompetence. 

As a result, they cannot defend the markets that are served by more than half the membership of a law 

society—the general practitioners and the lawyers of the small and unspecialized law firms. They are the 

lawyers that serve the majority of society, and thereby establish the reputation of the legal profession with 

that majority.  They should not be abandoned by their law societies with the result that the legal profession 

will lose its connection, both real and political, with that majority of society. Therefore, those lawyers in 

particular, should demand a policy statement from their law societies dealing in detail with the above issues. 

(More such detail below, beginning at page 26, under the heading, “Content of a Law Society Policy as to 

Threats to the Availability of Legal Services.”) 

 

The disruptive force of machine intelligence upon the practice of law and lawyers 

                                                      
24 In addition, there are lawyer-managed support services being developed. See for example, the website of 

MinuteBox, which states inter alia, “There’s a better way to manage corporate records,” and, “Our mission is to 

create legal technology tools that inspire and delight our users.” See also Ryerson University’s Legal Innovation 

Zone (LIZ), which is, “… a co-working space and the first legal tech incubator with a focus on building better legal 

solutions for the consumers of legal services and the justice system.” 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://www.minutebox.com/
http://www.legalinnovationzone.ca/about/
http://www.legalinnovationzone.ca/about/


11 

 

The third major threat for which our law societies cannot presently provide a defence is the use of 

“machine intelligence” (a.k.a., “artificial intelligence”), in the production of legal services by non-lawyers 

as well as by lawyers. The following article, among others, describes what should be expected: 

John O. McGinnis & Russell G. Pearce, “The Great Disruption: How Machine Intelligence Will Transform 

The Role of Lawyers in the Delivery of Legal Services” (2014), 82 Fordham Law Review  3041.  

Here are some quotations from that article [footnotes omitted; and note the reference to the de facto 

deregulation of legal services markets]: 

- (p. 3042): “These new technologies will substantially shake up the legal profession, harming the 

economic prospects of many lawyers, but providing advantages to some others. Machines may 

actually aid two kinds of lawyers in particular. First, superstars in the profession will be more 

identifiable and will use technology to extend their reach. Second, lawyers who can change their 

practice or organization to take advantage of lower cost inputs made available by machines will 

be able to serve an expanding market of legal services for middle-class individuals and small 

businesses, meeting previously unfulfilled legal needs.” 

- (p. 3043): “… .  We then describe five areas in which machine intelligence will provide services 

or factors of production currently provided by lawyers: discovery, legal search, document 

generation, brief generation and production of case outcomes.” 

- (p. 3057): “… . Except for superstars, highly specialized practices in areas subject to rapid legal 

change, and in-court appearances, machine intelligence already provides lawyers with significant 

competition, and this competition is only likely to increase. The legal profession has, for the most 

part, accepted machine intelligence as an input and has even modified its rules to accommodate 

this development. At the same time, the legal profession has continued to promote unauthorized 

practice of law statutes [for UPL prosecutions] that, on their face, create barriers to machine 

intelligence providing legal services or input to nonlawyers offering legal services. Nonetheless, 

despite unauthorized practice laws, the legal services market has largely become de facto 

deregulated with regard to machine intelligence, … .”  

- (p. 3058): “The three areas that have proven most profitable are legal research, discovery, and 

document generation. First, the oldest and most lucrative area is legal research. As we noted in 

Part I, the application of machine intelligence to legal research began in the mid-1960s and for-

profit businesses, such as Lexis and Westlaw, entered the field in the 1970s. Bloomberg LLP 

joined the competition in 2010. As of that time, the legal search industry had “generate[d] $8 

billion a year in revenue.” Second, the application of machine intelligence to discovery resulted 

in global market revenue of $3.6 billion in 2010 ($1.1 billion in software and $2.5 billion in 

services), with growth to $9.9 billion anticipated by 2017 ($2.5 billion in software and $7.4 billion 

in services). 

 “Third, document generation, while less established, is growing dramatically. LegalZoom, 

Rocket Lawyer, Nolo, and Law Depot, among others, offer online consumer and small-business 

services using machine intelligence. Major financial players have entered the market with Permira 

and Kleiner Perkins owning an interest in LegalZoom and Rocket Lawyer raising funds from 

Google Ventures. In 2011, for example, Rocket Lawyer had ‘70,000 users a day and has doubled 

revenue for four years straight to more than $10 million.’ LegalZoom appears to be the industry 

leader with 2 million customers in its first ten years through 2011, and half a million in 2011 

alone. Its revenue has grown from “$103 million in 2009, $120 million in 2010, $156 million in 

2011, rising to almost $47 million in the first three months of 2012,” an annual rate of $188 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2436937
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2436937
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million. In 2011 alone, “more than 20 percent of new California limited liability companies were 

formed using [LegalZoom].” Another large market is contract management, an industry that uses 

software to ‘automate the creation, tracking and monitoring of contracts and agreements’ for 

business clients, including multinational corporations. A $400 million industry as of 2013, experts 

anticipated annual growth of 10 to 20 percent.  

“Accordingly, in these three areas alone, machine intelligence has made significant progress 

in undermining lawyers’ monopoly. Machine intelligence already accounts for billions of dollars 

of legal services, and we can expect continued, exponential increases in the ability of machine 

intelligence to provide quality services at lower prices than human lawyers in these areas, as well 

as in the emerging areas of generating legal memoranda and predicting case outcomes. The only 

potential impediments to the rapid growth of machine intelligence in lawyering are legal barriers.” 

- (p. 3065): “As machine intelligence in lawyering develops exponentially, it will take an 

increasingly larger role in five areas of legal practice: discovery, legal search, generation of 

documents, creation of briefs and memoranda, and predictive analytics. Eventually, machine 

intelligence will prove faster and more efficient than many lawyers in providing those services. 

Lawyers will continue to provide services that cannot be commoditized if they are superstars, 

practice in highly specialized areas of law subject to rapid change, appear in court, or provide 

services where human relationships are central to their quality. Otherwise, no effective barriers to 

the advance of machine lawyering in legal practices exist—not even in the law and ethics of 

lawyering. Lawyers will continue to embrace machine intelligence as an input and fail to prevent 

nonlawyers from using it to deliver legal services. Ultimately, therefore, the disruptive effect of 

machine intelligence will trigger the end of lawyers’ monopoly and provide a benefit to society 

and clients as legal services become more transparent and affordable to consumers, and access to 

justice thereby becomes more widely available.” 

See also the many posts on Slaw by F. Tim Knight about the progress of artificial intelligence,25 and the 

list of authorities in the endnotes of this Slaw post: Ken Chasse, “Artificial Intelligence; Will It Help the 

Delivery of Legal Services but Hurt the Legal Profession?” (Slaw, November 21, 2018).26 And see also 

these two articles in the February, 2018 issue of LawPro Magazine, by Daniel E. Pinnington, the President 

and CEO of LawPro:27 

(1) “Perspectives on the future of law – How the profession should respond to major disruptions”; and, 

(2) “Artificial intelligence: What is AI and will it really replace lawyers?” 

Such machine intelligence technology can either do away with the need for human intelligence or 

enhance it. What should law society policy and practice be in regard to machine/artificial intelligence in 

order to enhance the survival of lawyers as the prime source of legal services for middle- and lower-income 

people? Should our law society Access to Justice Committees be working with Ryerson University’s Legal 

                                                      
25 The articles are listed on his Slaw author’s page from which they can be accessed easily by clicking on the titles. 

26 One can also search the SSRN (Social Science Research Network) for relevant articles, using key phrases such as, 

“machine intelligence.” 

27 LawPro is the Lawyers’ Professional Indemnity Company, in Toronto. It is the professional liability insurance 

provider for members of the Law Society of Ontario, and for title insurance across Canada. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

http://www.slaw.ca/author/knight/
http://www.slaw.ca/2018/11/21/artificial-intelligence-will-it-help-the-delivery-of-legal-services-but-hurt-the-legal-profession/
http://www.slaw.ca/2018/11/21/artificial-intelligence-will-it-help-the-delivery-of-legal-services-but-hurt-the-legal-profession/
https://www.practicepro.ca/category/lawpromag/2018-february/
https://www.lawpro.ca/
http://www.legalinnovationzone.ca/about/
http://www.slaw.ca/author/knight/
https://www.ssrn.com/index.cfm/en/
https://www.lawpro.ca/
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Innovation Zone (LIZ, in Toronto), to develop programs to help the legal profession to use that new 

technology to serve “the public interest,” instead of being replaced by it.28 

Members of law societies should insist on the formation of a declared policy as to what their law societies 

will do in response to those three threats to the availability of legal services and to lawyers’ markets. If 

various lawyers’ markets are to be sacrificed to law society convenience and its limited capacity to respond, 

we should be told now. And if we care about the future purpose, power, and prestige of the legal profession 

in society, we should insist that, that capacity to respond not remain so limited. Otherwise, law societies 

should be replaced with full-time, permanent managers having the necessary expertise. These threats to the 

future of the legal profession in Canada are that serious. 

 

The A2J problem is the law societies’ problem; not the government’s problem 

The theme of this section is that law societies are not only the lynchpin of the justice system, they are 

also, unfortunately, the spoiled brats of the justice system. 

The extent and nature of law societies’ response to the threats to lawyers’ markets is reflected in their 

repeated demands that Legal Aid organizations, such as Legal Aid Ontario, be better funded, i.e., blame 

your victim. Law societies assert, directly and impliedly, that the A2J problem is government’s problem. 

This is another device that law societies use to prevent there ever being a need for significant change being 

inflicted upon them or initiated by them. The 19th century “bencher concept and practice” of law society 

management thus remains operative.  

Government’s real problem is that law societies refuse to change. Benchers like what they have and are 

not going to change until circumstances, such as an uprising spawned by the social media or news media, 

or governments, or a new type of bencher, or the members of law societies themselves, force them to do so, 

i.e., force them to take “ownership” of the A2J problem by devising its solution. Canada’s law societies 

caused the problem by neglecting to perform their duty to maintain legal services as being adequately 

available. Now, they want government to clean up the mess. As that “mess of victims” grows larger, it 

becomes increasingly politically difficult and unwise to fund Legal Aid better. That is because better 

government funding for Legal Aid requires taking the necessary taxpayers’ money from that majority that 

cannot afford legal services but doing nothing to give that majority affordable lawyers. Nonetheless, law 

societies demand that government fund Legal Aid better, even though they too do nothing to give that 

majority of taxpayers affordable lawyers. 

                                                      
28 For a brief description of the purpose of the Legal Innovation Zone, see supra note 24 and accompanying text. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

http://www.legalinnovationzone.ca/about/
https://www.legalaid.on.ca/en/
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And the theme of the last section (under the heading, “Content of a Law Society Policy as to Threats to 

the Availability of Legal Services), will deal with the policy statement and commitment that lawyers should 

demand from their law societies so that they might be forewarned as to whether they will be helped or 

sacrificed to the forces attacking their markets, i.e., will they continue to be merely 19th century law 

societies who are accountable only for lawyers’ competence and ethical practice, and not for the 

consequences of the state of the unaffordability of their legal services? But, given the nature of law society 

management structure, can Canada’s law societies help very much even if they were highly motivated to 

do so? To have much impact, they need a national civil service for law societies And, if they agree that they 

do, how to finance it will be easily decided and very effective.29 

If Canada’s law societies expect the federal and provincial governments to assume responsibility for 

dealing adequately with the A2J problem (which is the unaffordability of legal services for middle- and 

low-income people), they must tolerate some diminution of, and exceptions to the “adjunct” constitutional 

principle of the freedom of the legal profession from government intervention.30 Currently the actions of 

our law societies strongly imply that they can have both: (1) to play only a minor, voluntary, merely 

amateurish “helping-hand”-type part in regard to a problem that they regard as being the governments’ 

problem; and, (2) to maintain in full force and effect the traditional form of the legal profession’s 

independence from government intervention. There is vagueness in what that law society commitment is—

a vagueness that should be ended by a detailed policy statement declaring the nature of law society 

accountability for the A2J problem, as clearly distinguished from what law societies view government’s 

responsibility to be. 

As to the proposition that government should be responsible for providing legal services for very poor 

people; yes. But that government should be responsible for providing legal services for all people that 

cannot afford legal services—no! Such funding of legal services would amount to a program of socialized 

                                                      
29 See: Ken Chasse, “Access to Justice—Unaffordable Legal Services’ Concepts and Solutions,” particularly 

subsection 10(2) “A civil service for law societies,” (p. 76), which explains the need for, and provides a summary  of 

how to finance such a civil service, as developed more fully in the prior sections, and, section 11 “The services of a 

civil service for law societies” (p. 79).  Even if lawyers are late-comers as effective competitors of the commercial 

producers of legal services, lawyers provide the lawyer-client relationship that such competitors cannot equal. 

People value that form of assurance, devotion, and security when facing very threatening, worrying, and large legal 

problems. 

 
30 The principle of the independence of the legal profession from government is best described as an “adjunct 

principle,” in support of the constitutional principle of the freedom of the judiciary from government intervention. 

See: Professor Emeritus Peter W. Hogg, Constitutional Law of Canada 5th ed., (Thomson Canada Ltd. (Carswell), 

2007) vol. 1, at p. 477, subsection 15.9(g), “Unwritten constitutional principles,” particularly note 267 (p. 479). The 

“2015 Student Edition” does not appear to add to that subsection. Professor Hogg is considered to be Canada’s 

leading constitutional law scholar; formerly of Osgoode Hall Law School at York University, Toronto. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 

https://ssrn.com/abstract=2811627
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law. The law societies’ response would be to run up all of the appellant steps to the Supreme Court of 

Canada if necessary, decrying such a government program to be an unconstitutional interference with the 

legal profession. And also, the tariff of fees would be too low. But there are two problems that lawyers have 

that doctors don’t have. Doctors in Canada are not short of patients as are most lawyers short of clients due 

to the A2J problem. And doctors don’t have bad debt-delinquent fee collection problems. 

At present, governments and law societies enjoy what appears to be a tacit conspiracy, which if put into 

words would state: “you don’t bother me and I won’t bother you; the occasional published law society letter 

decrying the poor state of Legal Aid funding notwithstanding.” The dividing line as to each party’s 

responsibility for the A2J problem is purposefully kept vague and therefore flexible to serve the shifting 

public relations needs of the co-conspirators. 

But there exists a potential revolution and, “a new sheriff in town” to ride-herd upon and cull the dead 

weight of law society tradition and practice. The Law Society of Ontario (LSO) held a bencher election on 

April 30, 2019. Twenty benchers31 were elected from the Toronto area from 74 candidates, and 20 from 54 

candidates from six electoral regions outside of Toronto.32 They will serve a 4-year term. The election’s 

Voting Guide for Lawyers contained biographical notes, photos, and campaign election statements for each 

of the candidates. One commonly-held view of the government’s responsibility for the funding of Legal 

Aid Ontario (LAO) was expressed by one of the candidates this way: 

Access to justice is another critical issue requiring practical solutions. In our role of 

protecting the public we must call government to account. Government must not be 

allowed to ignore the needs of the legal system. 

A much less critical and demanding view was expressed by another candidate this way: 

One of the more disturbing trends has been the underfunding of Legal Aid. 

Accessibility to justice is crucial not only to the fairness of the justice system, but to its 

efficient functioning as well. There have been some small improvements in the last twenty 

years but the problem of chronic and recurring underfunding remains. 

A third view emphasized the seriousness of the A2J problem without reference to Legal Aid Ontario’s 

funding, which might be interpreted as viewing the A2J problem as something to be dealt with apart from, 

or in addition to Legal Aid Ontario (LAO). 

Throughout my career, I have been a passionate advocate for access to justice. I 

consider access to justice to be the highest priority of the Law Society and the most 

significant issue facing the profession. 

                                                      
31 “Bencher”- Canadian usage, supra note 11. 

32 One candidate was elected by acclamation from a seventh region by reason of being the only candidate in that 

region. 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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Such a variety of views reflects LSO’s lack of a clear policy as to what exactly is the content of LSO’s 

A2J duty.  Those biographical notes also contain substantial criticism of LSO in regard to several issues of 

management as to its efficiency and competence. Clearly and impressively, there is an uprising of the 

younger lawyers, and hopefully by the newly elected benchers thereby “comes the revolution!” i.e., as to 

competently reconciling its regulatory duties in serving the public, with its functions as a representative of 

lawyers’ interests.  

The published statements of law society leaders have always been the same; to wit: “the problem is the 

government’s problem; it should fund Legal Aid better,” and impliedly, therefore, we need not change.33  

And there have been surveys indicating the high level of unserviced legal problems suffered by middle- 

and lower-income people.34 The answer should not be, government should fund Legal Aid better. The 

answer should be, if legal services were made affordable for those people, lawyers would be overwhelmed 

with work. That government should be responsible for providing legal services for very poor people; yes. 

But as to the proposition that government should be responsible for providing legal services for all people 

that cannot afford legal services; no. 

In 2015, in an exchange of email messages that I had with a former LSO Treasurer, I asked why haven’t 

the law societies did not get together to solve the problem. He stated that the law societies each had their 

own particular problems and there was a question of funding. True, but that cannot be a sufficient reason 

not to try to solve the problem, being of the size that it is and the extent of and misery caused to its victims. 

A more accountable view of law and reality would have law society leaders accepting that the A2J 

problem is a law society-caused problem, and capable of a law society-caused solution—caused by ignoring 

statutory duties to promote “access to justice” (A2J), and make legal services adequately available.35 To 

demand that government solve it by funding Legal Aid better is the commonly asserted defence of, “blame 

your victim.” Because LSO has made no attempt to solve the A2J problem, funding LAO significantly 

better has become a very unwise political act. The government would get the money to fund LAO better 

from that majority that cannot afford lawyers’ services, so as to improve the legal services made available 

                                                      
33 The Appendix below (pp. 40-46) contains some of those statements by past Treasurers of LSO. And it 

ends with a December 18, 2018 article in The Lawyer’s Daily (pp. 43-45), that begins with this heading: 

“LSO’s $1.2 million PR campaign extols it as ‘go to’ place for legal resource.” 

34 See for example in the Appendix below (at p. 40), the detailed descriptions of the online results of the surveys 

carried out by the National Self-Represented Litigants Project, listed in the Canadian Forum on Civil Justice’s 

(CFCJ’s) Everyday Legal Problems and the Cost of Justice in Canada: Overview Report (2016). Such a description 

can be found at page 30 of, “Access to Justice—Unaffordable Legal Services’ Concepts and Solutions” (SSRN, 

November 8, 2018). 

35 See; Ken Chasse, (1) “Access to Justice—Unaffordable Legal Services’ Concepts and Solutions” (SSRN, 

November 8, 2018); and, (2) “Canada’s Law Societies Need a Civil Service” (SSRN, January 9, 2019). 

 Electronic copy available at: https://ssrn.com/abstract=3397081 
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for a comparatively tiny section of society (very poor people). But it would be seen to be, like LSO and 

Canada’s other law societies, doing nothing to provide that majority of society with an affordable lawyer.36 

That majority is the majority of taxpayers and also the majority of voters. They pay for the justice system 

whereat all lawyers, directly or indirectly work. But Canada’s law societies appear to be unconcerned about 

their own political vulnerability, and social media vulnerability. 

Or, would you ask government to fund legal services for the whole of that majority that cannot afford 

legal services? That will not be politically possible until the voting public is ready to accept socialized law 

comparable to Canada’s very popular socialized medicine program. Canada’s law societies might argue 

that socialized law is a breach of the constitutional principle of the independence of the legal profession 

from government intervention. But law societies can’t refuse to try to solve the A2J problem and also try 

to prevent government’s trying to solve it. 

Therefore, the result of such a “hardliner’s view” that the A2J problem is the government’s problem, is 

that there is no one to try to solve it. But in fact, s. 4.2 of Ontario’s Law Society Act states that it is LSO’s 

duty to, “facilitate access to justice for the people of Ontario,” and, “to maintain and advance the cause of 

justice and the rule of law.” LSO’s failure to try to solve the A2J problem is a breach of those duties, i.e., 

"a breach of trust by a public officer.”37 And because law societies are said to be “the lynchpin of the justice 

system,” when a law society fails the justice system fails, as is abundantly proved by the current ongoing 

consequences of the A2J problem. 

On Wednesday, March 29, 1967, the Ontario government made a big mistake by setting in motion the 

present “judicare system”38 of Legal Aid instead of a staff system (a public defender system), as is used in 

Nova Scotia and Saskatchewan, or a mixed system as is used in British Columbia, Manitoba and Québec. 

The government had acted on the recommendation of a Joint Committee of LSO and Government 

representatives—a recommendation made for the dubious reasons that both the defender and the prosecutor 

                                                      
36 As to how very poor a person has to be to qualify for Legal Aid Ontario’s assistance see, R. v. Moodie, 2016 

ONSC 3469. And there have been further cuts to LAO’s funding since that Ontario Superior Court of Justice 

decision; see this Global News item dated April 22, 2019: “Despite budget cuts, [Premier] Ford ‘guarantees’ anyone 

who needs legal aid will get it.” See also, Patricia Hughes, “Cutting Legal Aid: Reducing Access to Justice and 

Increasing Other Social Costs” (Slaw, April 16, 2019).  

37 “Breach of trust by a public officer” is the offence in s. 122 of the Criminal Code. In R. v. Boulanger, 2006 SCC 

32, the Supreme Court of Canada defined such an “official,” for purposes of s. 122, very broadly. 

38 “Judicare” is a legal aid model in which legal services are provided by lawyers in private practice who are paid by 

the jurisdiction’s legal aid plan. Legal Aid Ontario (LAO) uses a judicare system. 
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“should not be paid by the same master,” and a public defender system would not perform as well as lawyers 

in private practice.39  

But in fact, a staff system would have been far more cost-efficient, and with good management, could 

more often render more competent service by dividing its staff of litigation lawyers into groups that 

specialized in particular groups of criminal offences, appeals, and the principles of sentencing, etc. And 

construct a comparable degree of specialization for family law, etc. Legal Aid Ontario (LAO) has an 

excellent centralized legal research unit, LAO LAW, that could serve such an infrastructure of 100’s of 

lawyers far more cost-efficiently than can any law firm now—"nothing is as effective in cutting costs as 

scaling-up the volume of production.” “Bigger is better.” Being the less cost-efficient system, judicare 

might be referred to as being a welfare program for lawyers, particularly criminal and family law lawyers 

in private practice who provide the great majority of the legal services funded by LAO. 

Instead, if their law societies had been working at solving the A2J problem for the last few decades of 

its “crisis stage,” those lawyers’ services would now be affordable for a much larger share of the population. 

Such a welfare program for lawyers would not be necessary. That is an example of how law societies’ 

cherished incompetence inflicts an unnecessary and unfair burden upon the population and all of the major 

institutions of the justice system. Law societies do not have a right to continue their cultivation of such an 

institutional culture of historical incompetence. 

Having favored the legal profession with the much more expensive judicare system, in good faith and 

conscience, can we ask the government to help the legal profession to further, “wash its hands” of the A2J 

problem by funding LAO better? Should it be, “better enough” to fund all the victims of LSO’s refusal to 

try to solve the A2J problem? An LSO policy statement should clearly and precisely state its answers to 

those questions, i.e., no longer take refuge in an intentional vagueness as to its duties in that regard. They 

bear upon its duties to serve the public interest and the purpose of a law society. 

Throwing the A2J problem entirely upon government avoids LSO’s having to change. That is consistent 

with: (1) LSO’s and all law societies’ history of refusing to change their management structure so as to 

increase their competence to respond effectively to ever-changing times, as does a civil service in support 

of an elected government; and, (2) the legal profession’s failure to change its present “cottage industry 

method” of producing legal services, i.e., each law firm depends only upon its own internal resources, and 

is totally without any external, highly specialized, high production volume support services. The “parts 

industry” is a support service for all of the automobile manufacturers, and the whole of the medical services 

                                                      
39 See:  Martin L. Friedland, My Life in Crime and Other Academic Adventures (University of Toronto Press, 2007, 

(for the Osgoode Society for Canadian Legal History)), at p. 114. Martin Friedland is a professor & James M. Tory 

Professor of Law Emeritus at the University of Toronto Faculty of Law. 
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infrastructure is like a honeycomb of highly specialized cells, made-up entirely of mutually-interdependent 

support services. There are no “generalists” in the production of medical services. Even the family doctor 

is a specialist, being the essential intake and sorting-triage source of patients for the whole of the medical 

services infrastructure. 

But never would Canada’s law societies create such a comparable infrastructure for legal services, being 

as they are, so very limited by their 19th century bencher-based management structure of practising lawyers. 

However, if they could rely upon a national civil service for law societies, they could do it. A civil 

service would compensate for the bencher’s first priority, to be a good lawyer.  In this century, it is no 

longer possible to be both a good bencher and a good lawyer without such a national civil service.40  

For more than 120 years, all of the manufacturing of goods and services, including medical services, has 

been successfully converting and transitioning to “support services methods” of production, but not the 

legal profession. As a result, it is well established that, “there are no economies-of-scale in the practice of 

law.” That is the cause of the A2J problem. In the manufacturing of everything, not all factors of production 

vary with the volume produced. That is “the fixed costs factor.” Therefore, the larger the volume produced, 

the smaller is the share of total costs that each unit produced has to pay for. That is one of the reasons why 

manufacturers want to increase their market-share. It is the conversion to support-services methods of 

production that creates the large economies-of-scale that enable affordable goods and services to be 

produced for almost all income levels of society.41  

LAO LAW and the larger law book companies are support services for the legal profession. But they 

are its only true support services in the production of legal services. A true support service has few kinds 

of products, but it produces each at high volume. Thus, it has a huge revenue to devote to relatively few 

factors of production. Therefore, it can afford to highly specialize each such factor of production, which 

maximizes competence, speed of production, safety, and minimizes errors in production. Because it has a 

huge volume of production along with few factors of production, it maximizes the economies-of-scale it 

gains from the fixed costs factor. The greater the volume produced, the lower the cost of each unit produced. 

Those economies-of-scale are passed on to the manufacturer of the finished product by low priced sales of 

its “parts” for the finished product.  

In comparison, the practice of law has too many factors of production, accompanied by an insufficient 

degree of specialization of each such factor, and a comparatively low volume of production. Therefore, it 

cannot produce the necessary large economies-of-scale that affordability for all income levels of society 

                                                      
40 See: Ken Chasse, “No Longer Is It Possible to Be Both a Good Lawyer and a Good Bencher” (Slaw, May 29, 

2017). 

41 Supra note 34. 
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requires. And, its cottage industry method of production does not provide the flexibility that the support-

services method allows for ever-changing economic circumstances. In particular, the large revenue that can 

be applied to few factors of production facilitates necessary changes to each such type of specialization, 

whether that requires changes to staff, materials, equipment, or methods of production.  

Another severely limiting aspect of cottage industry methods of production is the lack of standardized 

and systematized parts and services of lawyer’s production of legal services. Richard Susskind describes 

well its substantial impact upon lowering costs:42 

… . By analogy, I believe that many lawyers regard legal work as highly bespoke 

[“tailor-made” i.e., custom-made]. Their client’s circumstances are unique and each 

requires the handcrafting or fashioning of a solution, honed specifically for the individual 

matter a issue. This is the conception of legal problem-solving that is impressed upon 

students in many law schools, where it seems that all problems put before them have 

features so distinctive that they could require the attention o the Supreme Court. It is also 

a model of legal services that is found in our literature and theatre, when lawyers look 

assiduously for smoking guns or loopholes. 

… . But I believe must less work requires bespoke treatment than many lawyers would 

have their clients believe. More than this, I contend that deploying bespoke techniques in 

many instances is to adopt cottage-industry methods when mass production and mass 

customization techniques are now available to support the delivery of a less costly and 

yet better service. 

A further source of confusion here is the oversimplification in thinking which 

concludes that work is either bespoke or in some vague sense commoditized. This 

dichotomy urges many lawyers to insist that if they are to avoid non-profitable 

commoditiz3d work, they must then focus only on bespoke endeavour. They believe these 

are the only two options. 

The Evolution of Legal Service 

I maintain that this binary distinction between bespoke and commoditized legal work 

is a false dichotomy and that legal services are in fact evolving through five different 

stages which call bespoke, standardized, systematized, packaged, and commoditized, as 

depicted in Figure 31.1. 

… . Indeed, one of the reasons clients select one lawyer over another, or one firm over 

another, is precisely that they believe that the lawyer or firm has undertaken similar work 

previously. Most clients would be horrified to think, especially if they are being billed on 

an hourly basis, that each new piece of work they pass to law firms is set about with a 

fresh sheet of paper and embarked upon from scratch. On the contrary, clients expect a 

degree of standardization. 

                                                      
42 Richard Susskind, Tomorrow’s Lawyers (Oxford University of Press, 2013), at: pp. 24-28. My quotation 

therefrom is long because it explains a type of advice that law society Legal Aid Committees should be providing to 

lawyers. Instead, their total effort is to create various forms of simplistic legal services as charity. Taxpayers who 

pay for the justice system whereat lawyers earn their living should not be treated as being no more successful than to 

be treated like charity recipients. Such committees should also be using a second strategy, i.e., helping lawyers 

lower the cost of the legal services that they produce. See also the reference to Susskind’s work and reference to 

“cottage industry method production,” supra in notes 10, 13, and 14, and accompanying texts.  
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… . First, they [clients] would imagine some form of standardized process would be 

in play—perhaps a checklist or a procedure manual. Second, they would anticipate that 

their lawyers would use some kind of standardized template or precedent as a starting as 

a starting point. In most reputable law firms, this kind of standardization, both of process 

and substance, is widely embraced. Clients have no interest in paying for the re-invention 

of the wheel. 

But the evolution of legal service does not stop at standardization. With the advent of 

information technology, a further step can be taken—that of systemization. This can 

extend to the computerization of checklists of procedure manuals into what are known as 

workflow systems. These are commonly used in the insurance industry where there is 

automation of high volume, often low-value, tasks and activities. Where there are many 

tasks, activities, and people involved, and yet the process can be proceduralized, 

automated workflow can greatly enhance the efficiency of legal work. Systemization can 

also extend, however, to the actual drafting of documents. To use the employment 

contract example again, automated document assembly is a technique that requires users 

to answer series of questions on screen (for example, the name of the employee, the 

starting date of employment, salary, and so forth) and after completion of an online form, 

a relatively polished first draft is complied and emerges. … . 

. . . . 

I know of one firm that systemized its document drafting internally and claimed that 

this new efficiency was a key differentiator for them in the market. … . This line of 

thinking leads naturally to the ‘packaging’ of legal services. It occurs when lawyers pre-

package and make their experience available to clients on an online basis. It offers an 

entirely new way of tapping into lawyers’ expertise, under a form of licencing 

arrangement. For the client, this can mean dramatically lower costs of service, which for 

the law firm it offers the opportunity for them to make money while they sleep—it is a 

radical departure from the hourly billing model, because the lawyers’ expertise is used 

without any direct consumption of their time. 

. . . . 

From the client’s point of view the arguments in favour of moving from left to right 

on my evolutionary path [from bespoke to commoditized work-product] are 

compelling—as we move left to right, the cost of legal service comes down, the price 

becomes more certain, the taken to complete the work reduces, and the quality—

surprisingly for some—goes up (the collective expertise of many professionals invariably 

out-classes even the most talented bespoke performance). 

 

That is what I learned during my nine years of creating and managing LAO LAW—learned on my own 

“the hard way,” long before Susskind’s books were published. And that is what saved LAO money by 

reducing the cost it was paying-out for legal research hours claimed, in comparison with the operating cost 

of LAO LAW. That is an innovation that occurred in the poorest possible place in the whole of the legal 

profession—a very poorly funded Legal Aid organization. An organization subject to the vagaries and 

uncertainties of government funding, and without the rewards of successful production in a commercial, 

competitive market. It happened because innovation’s essential cause occurred—pressure. No pressure; no 
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innovation. But that may be changing now that the A2J problem, the commercial producers of legal 

services, and machine intelligence are major threats of disruption and loses to lawyers’ markets. 

In addition, there were substantial biases to overcome. LAO was disliked because of the low tariff of 

fees, and the slowness of payment. Both were caused by LAO’s poor funding. It was understaffed, as was 

usual, and there was a practice of holding payments-out to lawyers in a fund for a certain time during which 

they earned interest that was applied to LAO’s funding. Secondly there is a belief that a good lawyer has 

control of all factors that go to create a finished legal service. Relying upon external support services, 

especially a factor as important as legal research, violates that belief and practice. Therefore, it takes time 

to build the necessary high reputation for the service to be successful. That bias will be part of what has to 

be overcome in converting the production of legal services from its present cottage industry method to a 

support-services method. But the threats to lawyers’ markets will help to spawn such innovation. Fear of 

the consequences of not changing will overcome fear of the consequences of changing. 

If LSO had been preforming its statutory duties, it would have sponsored the creation of various support 

services, including a duplicate of LAO LAW for lawyers’ non-Legal Aid cases—a service to be provided 

“at cost.” By its ninth year of development (1988), LAO LAW was producing legal opinions for Ontario 

lawyers’ Legal Aid cases at the rate of 5,000 per year because those lawyers in private practice found that 

serving their LAO clients by using LAO LAW’s services, helped them make money and serve their clients 

better.43 But since then, LAO has suffered several cuts in its funding, therefore LAO LAW is smaller, as 

must now also be smaller its production of such legal opinions. But it still operates using the same 

technology of centralized legal research—a well developed and successful technology that LSO has 

ignored. 

But it is a technology developed and used since Tuesday, July 3, 1979, that could be used by CanLII to 

provide a national legal opinion service available to every lawyer in Canada, which opinions would serve 

as the necessary legal research for each client’s fact-pattern submitted by their lawyers. They would be sold 

“at cost,” plus a comparatively small profit with which to pay for the national civil service. And the resulting 

very large centralized legal research service could have a separate judges’ division, but feeding off a 

common database of finished, re-usable work-product so as to maximize the economies-of-scale far beyond 

that possible by any law office or present judges’ research unit. The staff would be, as at LAO LAW, career, 

legal research lawyers, each specialized to do legal research in a single major area of law so as to maximize 

competence, production volume, and the accuracy and safety of relying upon such work-product, and as 

well, providing the shortest response time. That is what the medical profession has done. 

                                                      
43 The structure and method by which LAO LAW operates is described in, Ken Chasse, “Access to Justice—

Unaffordable Legal Services’ Concepts and Solutions” (SSRN, November 8, 2018). 
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It is a variety of support-service production, the strategy of which is to cut costs by increasing 

competence. Lawyers and judges now use the much poorer, opposite strategy of cutting costs by decreasing 

competence by using students, paralegals, or inexperienced lawyers. The cost-savings are therefore much 

less, as is the production volume, and the probability of consistent accuracy and safety, and the response 

time is longer. Because of the high degree of specialization and huge production volume, the internal 

analytical materials developed by which to compose such legal opinions are far more up-to-date and 

specialized than anything available from any law book company. And the ability to maximize re-use of 

finished work-product, which is the most powerful factor for maximizing cost-efficiency and production 

volume per unit time, cannot be matched by any traditional law office. 

LSO managed LAO for 30 years, 1967-1998. Therefore, it knew well LAO LAW’s success and ability 

to save LAO money by greatly reducing the hours that lawyers’ accounts claimed for legal research. 

However, such innovation is not part of LSO’s current functioning and history. Nor, if we put benchers’ 

actions into words, has it been seen to be part of a bencher’s duty. 

200 years ago, lawyers and doctors had a very similar work situation. But now, no doctor’s office 

provides all treatments and all remedies for all patients, the way a lawyer’s office does for all clients. The 

client gets only the internal resources of the law firm selected. In contrast, the patient has available all of 

the specialized services of the whole medical services infrastructure. That is because in the medical 

profession, innovation in the method of producing medical services never stops. In the legal profession, it 

never started. 

LSO’s Legal Aid Committee was the manager of LAO from Wednesday, March 29, 1967, until the 

Legal Aid Services Act, 1998, took effect. Its centralized legal research unit, LAO LAW began on Tuesday, 

July 3, 1979, but not due to LSO’s innovation, but rather, as a result of a complaint from Ontario 

government auditors that far too much money was being paid out on lawyers’ accounts for legal research 

hours claimed. It was suspected that there was considerable “exaggeration” in the hours of legal research 

claimed. But who better could deal with such suspicions than the experienced lawyers of LSO’s Legal Aid 

Committee, who managed LAO? Instead, that free flow of taxpayers’ money was allowed to continue until 

the government said it had become unaffordable. The money was flowing to lawyers who service Legal 

Aid cases, and it is lawyers who elect benchers such as those of LSO’s Legal Aid Committee. LSO’s Legal 

Aid Committee was obviously somewhat “conflicted” in its servicing of “interests.” LAO LAW was created 

only because of that government pressure. Initiating such an innovation is not part LSO’s history or 

institutional culture. 

Being LAO LAW’s creator and manager for its first nine years, in the Fall of 1979, I had a conversation 

with one of the benchers of that Legal Aid Committee. He told me that every year at that time, there was a 
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vote in LSO’s Convocation of benchers on the issue as to whether LSO should remain on as the manager 

of LAO. It was always a close vote he said. The minority view was that the bad reputation that comes with 

providing such legal aid, due to the population’s dislike of Legal Aid’s providing free legal services to what 

were considered to be “deadbeats,” being people who don’t want to work, and criminals, would badly hurt 

LSO’s reputation. His expression was, “legal aid is like a lightning rod for attracting criticism.” Therefore, 

the minority said that LSO should distance itself from LAO. But the majority view expressed the fear of 

socialized law, LAO being the essential foundation for such a program. Therefore, LSO should remain on, 

“in the best strategic position in order to cope with any such government program.”  

There could be no better position for exercising one’s choice of such strategies than to be the manager 

of the essential foundation for any government program of socialized law. And so, it intentionally did not 

manage LAO well. Such a confessed, substantial conflict of interest remained obvious for subsequent 

investigative committees (set out below). 

However, LAO LAW, not only became popular because it helped lawyers make money and serve their 

clients better, it was also saving LAO money. Therefore, LSO couldn’t cancel it, even though it made LAO 

a better foundation for any program of socialized law. 

But its strategy of poor management finally caught up with LSO in 1997 when two formal reports 

concerning the management of LAO stated that LSO should not be the manager of LAO.44 Their reasons 

were the same, (1) conflict of interest; and, (2) refusal to innovate. As one of those reports stated:45 

At the same time, we do not believe that the Law Society has demonstrated the 

capacity or the willingness to undertake the fundamental restructuring of the Plan that we 

believe to be necessary if Ontario is to achieve the maximum benefit from the still-

considerable funding that is available for legal aid in this province.  

The “Plan” being the Ontario Legal Aid Plan (OLAP), the predecessor of LAO until the Legal Aid 

Services Act, 1998. The need for such “fundamental restructuring” was due to LSO’s poor management. 

Those same two reasons that resulted in LSO’s being removed from the daily management of LAO, 

have caused the present unaffordable legal services problem, i.e.: (1) the conflict of interest that every 

                                                      
44 See: (1) the report by Professor McCamus of Osgoode Hall Law School in 1997, Report of the Ontario Legal Aid 

Review-A Blueprint for Publicly Funded Legal Services, recommendation 79 of which states that, “governance of 

the legal aid system in Ontario should be transferred from the Law Society to an independent statutory agency.” (2) 

the report by Professors Zemans and Monahan, also of Osgoode Hall Law School at York University, in their 1997 

study for the York University Centre for Public Law and Public Policy, From Crisis to Reform: A New Legal Aid 

Plan for Ontario (Toronto, 1997; not available online), it also recommended that LSUC should be removed as the 

manager of LAO. And, (3) the “Trebilcock report,” Report of the Legal Aid Review 2008, being the report of 

University of Toronto, Faculty of Law, distinguished law and economics professor, Michael Trebilcock, to the 

Attorney General of Ontario, which adopted all of the recommendations of the McCamus Report. 

45 The Zemans and Monahan report, ibid. at pp. 2-3, and 65-66. See also supra note 8, at p. 117. 
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bencher has between being a good lawyer and being a good bencher—it is no longer possible to be both;46 

and, (2) the failure to engage in significant innovation. Such innovations carry the risk of unanticipated 

negative consequences, which could result in: (a) a bencher’s not having enough time to be a good lawyer; 

(b) costly failures; and, (c) one’s name and reputation thereby diminished. The personal reasons why a 

lawyer volunteers to be a bencher are incompatible with enduring such risks. And the job takes up a lot of 

a practicing lawyers’ time, with almost no compensation.47 

As a result:  

(1) no law society in Canada has a program the purpose of which is to solve the A2J problem. And so it 

is that LSO does not try to fulfill it is duties as set out in s. 4.2 of the Ontario, Law Society Act. 

 (2) no law society has taken “ownership” of the problem, i.e., made a public declaration that states, 

“this problem is our problem, and it is our duty in law to solve this problem”;  

(3) Canada’s law societies have not joined together to retain the necessary expertise with which to devise 

a strategy for attacking and solving this national A2J problem;  

(4) while everything else in society changes, Canada’s law societies have not changed their management 

infrastructure since they were created 200 years ago; and so, they are known to be very conservative 

institutions—19th century law societies cannot be competent in the 21st century, as proved by the existence 

and persistence of the A2J problem; 

(5) while the manufacturing of all other goods and services is subjected to constant innovation, lawyers 

have not changed the method by which they produce legal services; as a result, legal services are now 

unaffordable for the majority of society; 

(6) law societies have not sponsored the innovations that would enable legal services to be produced 

affordably for middle- and lower-income people; 

(7) law societies’ words and actions say the “affordability of legal services is the government’s 

problem,” meaning, fund Legal Aid better; 

(8) this lack of innovation by which to maintain the competence of law societies, has left the legal 

profession incapable of preventing the commercial producers of legal services, (such as LegalZoom and 

                                                      
46 See: Ken Chasse, (1) “No Longer Is It Possible to Be Both a Good Lawyer and a Good Bencher” (Slaw, May 29, 

2017; and, (2) “Law Society Accountability for the Access to Justice Problem” (Slaw, November 28, 2018). 

47 The third paragraph of the announcement for LSO’s April 30, 2015 bencher election (posted online in Fall, 2014), 

stated that on average, lawyers devote 31 days a year to their bencher work. Shortly thereafter, an online seminar 

provided by the Treasurer and some senior benchers stated that the first 26 of those days are unpaid, and a $500 per 

diem is paid thereafter. Therefore, the position of bencher involves a large commitment of time away from one’s law 

practice, for almost no pay. But there is never any shortage of election candidates campaigning to become benchers. 
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RocketLawyer, and the many small startups48), from taking over large parts of lawyers’ markets, as has 

happened in the U.S.49 

(9) the general practitioner and small, unspecialized law firm are in danger of disappearing into the 

history of the provision of legal services in Canada; 

(10) although there will always be lawyers, the present method by which lawyers deliver legal services 

will be just another of the many industries that have been bypassed by technology. See: 

John O. McGinnis & Russell G. Pearce, “The Great Disruption: How Machine Intelligence Will 

Transform The Role of Lawyers in the Delivery of Legal Services” (2014), 82 Fordham Law Review  3041; 

and, (SSRN, November 21, 2014). And see also the many posts on Slaw by F. Tim Knight about the progress 

of such artificial intelligence.50 

But in spite of LSO’s conflicted and poor management of LAO for 30 years, LSO’s Access to Justice 

Committee issued a very self-congratulatory Consultation Paper dated, February 28, 2019. It asked for 

comments by May 31st, as to its “access to justice approach.” In sharp contrast to the above facts, it asserts 

itself as, “an early champion for Ontario’s legal aid system,” and “a leader in connecting the public to legal 

services.” Of course, no mention is made of LSO’s Access to Justice Committee’s being removed as the 

daily, “hands-on” directing chief executive officer of LAO, as accomplished by Ontario’s Legal Aid 

Services Act, 1998.51 Removed for reasons of severe conflict of interest and refusal to innovate. Conflict 

of interest—a law society, living unaccountable, above the law!!! 

The Consultation Paper strongly implies that LSO is not accountable in law for the A2J problem of 

unaffordable legal services. Although it is a paper that purports to concern the whole of the A2J problem, 

it does not deal with defending the general practitioners’ and small law firms’ diminishing market for legal 

services. But those lawyers constitute more than half of LSO’s membership, and their market serves that 

majority of society that is middle- and lower-income people. That means LSO will not be doing anything 

                                                      
48 See: Suzanne Bouclin, Jena McGill, and Amy Salyzyn, “Mobile and Web-Based Legal Apps: Opportunities, 

Risks and Information Gaps” (SSRN, June 16, 2017). 

49 See the authorities listed at the end of this Slaw post of November 21, 2018, by Ken Chasse, “Artificial 

Intelligence: Will It Help the Delivery of Legal Services but Hurt the Legal Profession?” 

50 The articles are listed on his Slaw author’s page from which they can be accessed easily by clicking on the titles. 

51 Section 1 of the Legal Aid Services Act, 1998, establishes the purpose of the Act as being, “to promote access to 

justice throughout Ontario for low-income individuals,” by means that include perpetuating the judicare model by, 

“recognizing the private bar as the foundation for the provision of legal aid services in the areas of criminal law and 

family law, … and clinic law.”  Section 2 provides the necessary definitions. Section 3 establishes a corporation 

without share capital under the name, “Legal Aid Ontario.” Section 4 establishes the objects of the Corporation. And 

s. 5 establishes a board of directors, made up of eleven government and LSO representatives. Subsection 5(6) states 

that the majority of the appointed members are to be persons who are not lawyers. And subsection 5(7) states that no 

more than three of the appointed members are to be LSO benchers. 
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to facilitate legal services becoming sufficiently affordable, or challenging the incursions into that market 

by the commercial producers of legal services such as the very successful LegalZoom and RocketLawyer. 

Nor will LSO’s current and future actions in regard to alternative business structures (ABSs) make legal 

services sufficiently affordable to meet these challenges to lawyers’ markets.52 Such contradictions show 

that LSO lacks a comprehensive policy to deal with these important issues. The overriding emphasis that 

the Consultation Paper places upon LSO’s relations with, and service to LAO and other such organizations, 

stands as a diversion from these issues that bear heavily and negatively upon the future of the legal 

profession. 

But, in regard to the failure to develop a comprehensive policy that encompasses all of the issues and 

factors that made up the A2J problem, LSO is no better or worse than all of the other law societies. A2J is 

a national problem best dealt with by a nationally conceived policy, strategy, and resources. 

Given its massive victimizing of the population, the courts system, and the legal profession itself, the 

A2J problem must be solved. That requires a comprehensive policy statement that leads to a detailed 

strategy for attacking the A2J problem. Thereby our law societies should tell their members which types of 

law practice will survive and which most likely won’t. If present law society performance continues, there 

will be no such confession as to who will be sacrificed without notice. That is to say, no attempt will be 

made to defend any lawyers’ legal services markets. Instead, some may be chopped up and given to new, 

less qualified types of legal services workers, such as paralegals of various denominations and 

commitments, such as LSO’s new family law services paralegal.53 I’ll approve of that if they are required 

to work under the supervisions of lawyers. 

                                                      
52 LSO’s ABS website begins with a news item, the first and third paragraphs of  which state: 

“Draft regulatory framework for civil society organizations - Latest Update – January 2019 

“The Law Society is developing a draft regulatory framework that if adopted would permit lawyers and paralegals to 

provide legal services through registered, civil society organizations (CSOs), such as charities and not-for-profit 

organizations — to the clients of those organizations. … . 

“The framework was developed following Convocation’s approval in principle of this policy in September 2017. 

Full details on the proposed framework are available in the Alternative Business Structures Working Group’s 

October 2018 report.” Surely this ABS-CSO exemption will be expanded to allow ABS investment in all law firms 

that want it. Potentially, there is too much money in legal fees to be earned for it not to be expanded—earned 

representing investors in negotiations with the hundreds of financially-stressed law firms across Canada, thusly 

stressed by the A2J problem. They will use the investors money to automate their production of legal services for 

the gains in cost-efficiency. It will do that, but not enough to bring affordability, because their method of production 

is too obsolete, i.e., adding a motor to a bicycle won’t produce the equivalent of the motor vehicle needed to cure 

one’s transportation problem. See also: Ken Chasse, “Alternative Business Structures’ ‘Charity Step’ to Ending the 

General Practitioner” (SSRN, September 30, 2018). 

53 See LSO’s “Access to Justice Committee Family Law Working Group Update: Report to Convocation,” 

(February 28, 2019), and Family Law Action Plan, and its “Access to Justice Consultation.” 
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To achieve the higher levels of competence necessary to deal with the substantial threats to the legal 

profession in Canada, the creation of a national civil service for law societies is necessary, not only to 

remedy known problems, but also to have the expertise required to detect new problems when they are 

easiest to deal with, and recommend and carry out remedies for which benchers have neither the time nor 

skills to apply. 

 

Lawyers’ inadequate knowledge of electronic systems and devices that produce frequently used kinds of 

evidence is a law society problem of competence 

For example, most of the evidence now used in legal proceedings and for legal services comes from 

complex electronic systems and devices. Lawyers lack the knowledge necessary to effectively challenge 

the reliability of such technology so as to be able to produce reliable evidence. It is not yet part of our legal 

education, neither in law school nor by continuing professional development conferences and seminars. 

And, it is “a moving target” in that the varieties of such technology that produce such frequently used 

evidence will increase and be subject to constant innovation and evolution. It is not something that can be 

learned once and left to be updated every year or two. It requires constant familiarity with the technical 

literature that explains the nature and vulnerabilities of such technology and its software. Without such 

knowledge, a lawyer cannot carry out a competent cross-examination of witnesses presenting such 

evidence, or be able to present arguments as to how the rules of evidence and procedure should be flexibly 

applied in a manner that is compatible with the nature of each type of technology that produces the evidence 

in question. Such knowledge is necessary for example, for proceedings concerning admissibility and 

discovery and disclosure. And the data used by expert witnesses to formulate expert opinion evidence most 

often comes from such electronic systems and devices. 

Examples of such frequently used evidence produced by complex electronic systems and devices are: 

(1) records, which are now the most frequently used kind of evidence in legal proceedings and services, 

most of which come from large, complex electronic records management systems; (2) mobile phone tower 

tracking evidence because we all carry mobile phones and often it is necessary to know where a person was 

at the time of a particular call or text message from or to that person’s phone; (3) the TAR devices 

(technology assisted review devices) that are used in electronic discovery proceedings to sort through very 

large volumes of records to find those that are relevant or potentially subject to a claim of privilege; and, 

(4) breathalyzer/intoxilyzer devices that provide the BAC readings (blood-alcohol content readings), that 

are the foundation evidence of almost all impaired driving prosecutions, and all of the “over 80” 
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prosecutions (over 80 millilitres in a 100 milligrams of blood)—they being the two offences created by s. 

253(1) of the Criminal Code.54 

Such electronic systems and devices that go unchallenged are thereby treated as being infallible. But the 

technical literature says that they are far from that; e.g., much of their software has high error rates.55 

An example of such critically important evidence is the Oland murder case wherein mobile phone 

tracking evidence was of critical importance to a successful prosecution for second degree murder, but then 

later found to be faulty.56 To not challenge the reliability of such sources of evidence is to be unable to 

ensure one’s client receives a “fair trial” and an opportunity “to make full answer and defence,” (as provided 

by ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms), before being sentenced to life 

imprisonment (Criminal Code s. 745). There will be many more such cases dependent upon such frequently 

used kinds of evidence produced by ever-changing and multiplying complex electronic systems and 

devices. 

This is the type of “competence problem” that cannot be adequately dealt with by CPD/CLE conferences 

and seminars because such technology is constantly and frequently changing, and therefore requires 

continuous familiarity with the related technical literature that deals with each variety of such technology. 

And benchers are unlikely to be aware of such a problem until it has become a large and chronic problem, 

the solution of which will be beyond their resources. The solution requires the creation of specialist legal 

research lawyers, part of whose expertise is knowledge of such constantly changing technology. Quite apart 

from this added problem as to continuing knowledge of technology, there is already sufficient reason to 

create such legal research specialists due to the great volume, complexity, and speed of change of all types 

of legal literature, and multiplying traditional and electronic systems by which to do legal research. In 

addition, the services and advice of such specialist legal research lawyers will be needed from time to time 

                                                      
54 In regard to such frequently evidence-producing technology, see by Ken Chasse: (1) “Challenging Electronic 

Systems’ and Devices’ Ability to Produce Reliable Evidence,” (SSRN, May 21, 2019); (2) “Guilt by Mobile Phone 

Tracking Shouldn’t Make ‘Evidence to the Contrary’ Impossible,” (SSRN, October 13, 2016); (3) “Electronic 

Discovery’s ‘Records Review Stage’ Software Programs,” (SSRN, October 1, 2018); (4) “Technology, Evidence, 

and Its Procedural Rules,” (SSRN, October 1, 2018); (5) “Making Sufficient Knowledge of Technology Available to 

Counsel,” (SSRN, October 1, 2018); (6) “Records Management Law-A Necessary Major Field of the Practice of 

Law, (SSRN, January 27, 2016); and, (7) “Canada’s Law Societies Need a Civil Service,” (SSRN, January 9, 2019). 

55 See: Ken Chasse, Challenging Electronic Systems’ and Devices’ Ability to Produce Reliable Evidence, (SSRN, 

May 21, 2019), particularly, section 7, “Software Errors and Vulnerabilities are Very Prevalent and Costly” (p. 48); 

and, section 8, “Therefore, Software is Trusted Far Too Much.” (p. 53). 

56 See the two pre-murder trial voir dires that decided the admissibility of such mobile phone tracking evidence, at: 

R. v. Oland 2015 NBQB 245 and, 2015 NBQB 244, which led to a conviction for second degree murder. However, 

after securing a re-trial from the New Brunswick Court of Appeal on an unrelated issue, see: 2016 NBCA 58; before 

the re-trial began, it was learned that the mobile phone tracking evidence may have been faulty; see the trial judge’s 

decision as to the admissibility of that evidence at the re-trial, at: R. v. Oland 2018 NBQB 259, particularly from 

para. 12 and following.  
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by all lawyers. Therefore, they will have to be made so available by way of support services, provided at 

cost, to all lawyers. Establishing such specialists and their support services would best be carried out by a 

national civil service because it would most cost-efficiently and expertly be provided on a national basis. 

As this century wears on, technology will increasingly produce more such problems that law society 

benchers will not be capable of dealing with, without the assistance of a civil service. Benchers now act as 

both a law society’s elected government as well as its civil service. Because they are practicing lawyers, 

they should only have to act as a law society’s elected government. Then, law societies will once more be 

able to carry out significant innovations as required by changing circumstances, and as a result, be able to 

fulfill the purpose of a law society and of its statutory duties for the first time in several, if not many decades. 

 

Content of a Law Society Policy as to Threats to the Availability of Legal Services  

This section begins with a list of topics that should be dealt with in an LSO policy statement, followed 

by commentary. Compare the topics with the purposes of a current LSO public relations campaign as stated 

by LSO’s Treasurer and CEO, Malcolm Mercer, in a recent article in the, The Lawyer’s Daily,57 which 

article has this title: “LSO’s $1.2 million PR campaign extols it as ‘go to’ place for legal resource” 

(reproduced in the Appendix below at pp. 44-46). 

Issues and Items for a Law Society Policy Statement 

Many parts of the following issues and items law society Access to Justice Committees could start work 

on now. Such work would be far more purposeful and important than what they have been doing. 

1. Maintaining the use of the legal profession’s services by middle- and lower-income people 

- Does the law society intend that the profession maintain its present level of service and connection to 

middle- and lower-income people? How will it be done? 

- The law society must formulate and make available a plan for making legal services more affordable for 

middle- and lower-income people. 

- If law societies were engaged in solving the A2J problem, there would gradually come to be more legal 

work available than lawyers could provide. Instead, most law firms are short of clients. That is because this 

is a time wherein the population has never needed lawyers more because of the law’s rapidly increasing 

volume and complexity and speed of change. But Canada’s law societies do not want to endure the 

consequences of significant change. Therefore, they strive to create the mere appearance of a sufficient 

response to the A2J problem, but never a sufficient response in fact. As a result, they will make victims of, 

and sacrifice most of their membership so that they need not change—sacrifice them by not challenging the 

incursions into lawyers’ markets by the commercial producers of legal services and the replacement of 

lawyers by machine intelligence. 

 

                                                      
57 The Lawyer’s Daily is part of LexisNexis Canada Inc.                                                                         
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2. Sponsoring the creation of support services and standardizing and packaging parts of lawyers’ work 

- Given that all of the manufacturing of goods and services has proved that affordability of its products for 

middle- and lower-income people requires the use of external, highly specialized, high production volume 

support services, what is the law society’s policy in regard to sponsoring the creation of such support 

services? 

- There are three methods to be used to bring about the production of affordable legal services by 

abandoning the legal profession’s present “cottage industry methods of production”: (1) creating true 

support services, i.e., highly specialized, high production volume services such as centralized legal research 

services; (2) arranging law offices in coordinated groups so that they may act as mutually-interdependent 

support services, i.e., each having its own particular specialty, thus creating an infrastructure similar to what 

the medical professions use to deliver medical services; and, (3) lawyers standardizing, packaging, and 

commoditizing parts of their work and services, instead of dealing with every legal service as requiring 

tailor-made (custom-made) services for each particular client. 

- “Cottage industry” methods mean the manufacturer of the finished product uses no external support 

services to create any parts of that finished product. Without the use of external “parts suppliers,” it is not 

possible to create the economies-of-scale that affordability of one’s product for all income levels of society 

requires. A true support service is highly specialized in regard to every factor of production, and produces 

every one of its “parts” at high volume. It makes relatively few kinds of such parts and therefore has few 

factors and costs of production. That enables the huge revenue earned from high production volumes to be 

applied to those few factors of production. And it can maximize the economies obtained from the “fixed 

costs factor,” i.e., in every manufacturing situation, not all of the costs of production vary in proportion 

with the volume produced. Thus, the greater the volume produced, the greater the degree of specialization 

for every such factor that can be afforded, and the spreading of costs such that each unit produced pays for 

a diminishing share of total costs as production volumes increase. “Nothing is as effective at lowering costs 

as scaling-up the volume of production.” The benefit of the resulting economies-of-scale are passed on to 

the main manufacturer by way of the lower prices paid for those parts than the main manufacturer could 

obtain by making all parts itself. 

And thirdly, helping lawyers to change their costly “cottage industry” methods of production by 

standardizing, systematizing, and packaging parts of their work and services so as to lower costs, instead 

of treating every service as having to be tailor-made and custom-made for every client; 

 

3. Supporting the creation of a national civil service for all of Canada’s law societies 

- Would the law society support the creation of a national civil service for law societies to carry out the 

creation and supervision of such support services, and arranging coordinating, integrated groups of law 

offices to act as interdependent support services for one another? It would provide many other services to 

Canada’s law societies; see: “Access to Justice—Unaffordable Legal Services’ Concepts and Solutions” 

(SSRN, Nov. 8, 2018), subsection 10(2) “A civil service for law societies, and, section 11 “The services of 

a civil service for law societies” (20 kinds of service are explained). 

 

4. Coping with the challenges presented by the commercial producers of legal services and by the disruption to be 

caused by machine intelligence 

- What will the law society’s policy and practice be in regard to challenging the commercial producers of legal 

services? 

- What is the law society’s plan for dealing with potential disruption to the practice of law by machine intelligence? 

Shouldn’t the law society engage the services of the Legal Innovation Zone (LIZ), at Toronto’s Ryerson University to 
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aid general practitioners and lawyers in small, unspecialized law firms to adjust to such technology? Because the 

artificial intelligence startups that LIZ is fostering can enhance human intelligence or replace the human intelligence 

provided by lawyers, has LSO discussed with LIZ licensing such startups that are not managed by lawyers? Ryerson 

University, (along with the University of Ottawa, Civil Division, for the French language counterpart), currently 

provide LSO’s Law Practice Program as an alternative to articling. 

- Statements as to lawyers’ need for their law societies’ assistance would have much less force but for the 

threats posed by the commercial producers of legal services and the disruptions created for every profession 

and industry by machine intelligence. The only defence is for the professions to be able to serve the public 

at least as well as they do. But law societies won’t provide the leadership necessary to achieve that. And 

so, each lawyer will be left to devise his or her own survival, if such is possible. But in fact, for a law society 

to aid that survival is the best way for it to serve the public interest. 

 

5. The government-law society split in responsibility in dealing with the victims of the access to justice problem 

- What precisely is the law society’s duty in dealing with the access to justice problem that is the 

unaffordability of legal services for middle- and lower-income people? What is the law society’s view as 

to what government’s responsibility is in dealing with that problem? 

- For several years, law societies in Canada have urged governments to fund their Legal Aid organizations 

better. Should those governments fund legal services for all such victims of the A2J problem, i.e., for that 

majority of society that is middle- and lower-income people? As the size of that majority increases, so 

would the funding have to increase. If so, how would that be different from a program of socialized law? 

Is that what LSO wants? 

- The judicare form of Legal Aid is a welfare program for lawyers (particularly so for criminal and family 

law lawyers), because it is not the most cost-efficient way of spending the taxpayer’s money for such legal 

services as provided by lawyers. What will LSO do if the government gradually phases out the judicare 

system of Legal Aid, in favor of a staff system or mixed system as is used in some of the other provinces? 

- By demanding the judicare model of Legal Aid, lawyers aid law societies in not having to change. Instead, 

if law societies sought to solve the A2J problem, there would be more legal work available than lawyers 

could provide, instead of most law firms being short of clients. And, “judicare legal aid” would not be a 

necessary financial support for most criminal law and family law lawyers. 

 

6. The creation of various types of independently-operating paralegal services workers 

- Will the law society be creating more types of paralegal services workers who will be allowed to work 

independently of lawyers’ supervision? That’s is being done to avoid having to try to make lawyers’ fees 

more affordable, which would be far more effective. LSO is always motivated by that which is easiest to 

do and therefore does not involve LSO’s having to change its management structure, rather than being 

motivated to do what is required to solve a problem. 

- A major justification being used to justify the creation of more types of independently-operating paralegal 

services workers is the alleged downward pressure on lawyers’ fees created by paralegal competition for 

clients. But in fact, the A2J problem itself creates more than enough pressure on fees. Lawyers who are 

short of clients don’t “fee-gouge” the clients they still have. Therefore, it is a false argument to justify 

creating new types of paralegal workers as a way to provide that fee-lowering competition. It involves a 

contradiction between competence and competition, i.e., paralegals are required to send clients to lawyers 

that require a lawyer’s attention, but keep and service as many cases as possible so as to maximize that 

competitive factor. To be formally recognized as competitors of lawyers, contradicts expecting paralegals 

to be motivated to be on the look-out for cases that are beyond their services-jurisdiction. Having been 
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designated as being specialist paralegals, such as LSO’s forthcoming “family law services paralegals,” there 

is a greater probability that they will attempt to deal with problems that should be dealt with by lawyers. 

- LSO has been regulating paralegals for more than ten years. There is no sign of such “paralegal 

competition” creating downward pressure upon the size of lawyers’ fees. 

- We should support the creation of paralegal services workers as a way of reducing lawyer’s fess, but all 

paralegals should work under the supervision of lawyers. 

 

  7. Statistics as to the decreasing numbers of lawyers in private practice as a law society responsibility 

- In order to keep its members informed as to the fate of lawyers’ markets and the changing position of the 

profession in society, the law society must keep detailed, timely statistics as to: (1) the per capita number 

of lawyers in private practice; (2) the number of lawyers in solo and small firm law practice; and, (3) the 

per capital number of lawyer-members of the law society. Such statistics are to be made readily accessible 

by all members of the law society. 

 

8. The obsolescence of the “bencher concept” of law society management by practicing lawyers 

- Law societies’ ability to serve the public interest by dealing effectively with the A2J problem, and other 

threats to lawyers’ markets is prohibitively limited by the “bencher concept” of management. Benchers, 

being practicing lawyers, have neither the time nor the expertise necessary. 

- Law societies cannot continue using only the bencher as their management unit. A bencher is only a part-

time amateur, not a career-oriented expert law society manager. The bencher is in a position very similar to 

that of an elected government cabinet minister. But such a cabinet minister has a civil service to provide 

the necessary expertise; law society benchers don’t. Law society employees cannot provide the services of 

a trained, expert civil service. If they could, the A2J problem would not exist. 

- Because bencher-management provides a very limited ability to cope with law societies’ major problems, 

they resist change. As a result, we must view everything that law societies do as being aimed at not having 

to change their management structure and what they do, while everything else in society must change. 

 

9. Alternative business structures (ABSs) that allow law firms to become investment properties 

- What is LSO’s policy as to the expansion of the exceptions to the current prohibition against alternative 

business structures’ investment ownership of law firms?58 A national civil service could provide the expert 

advice that would enable such investment to effectively aid lawyers to cope with the access to justice 

problem. Without it, such investment will have no impact upon the problem. 

 

10. The members of law societies fall into two groups having conflicting interests on major issues 

- There are in fact, two legal professions having different interests: (1) in-house lawyers, including lawyers 

who work for government, and lawyers who work in the big law firms, and lawyers who have specialized 

law practices; and, (2) the general practitioners, and lawyers in small, unspecialized law firms. 

                                                      
58 See supra note 52 as to the “community service organizations” exception to LSO’s prohibition of alternative 

business structures investor ownership of law firms. And see also, Ken Chasse, “Alternative Business Structures’ 

‘Charity Step’ to Ending the General Practitioner,” (SSRN, September 30, 2018). 
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- Bencher elections favor the election of benchers from the big law firms because of a combination of low 

turnout (participation) of voters in such elections, and lawyers in the big law firms being able to vote as a 

large block of votes in favor candidates from those big law firms. 

- On some issues the “two professions” have conflicting interests such as the creation of ABSs (alternative 

business structures) allowing law firms to become investment properties. Also, it has long been believed 

that lawyers from the big law firms are treated more leniently when disciplined because of the 

disproportionate influence that the big law firms have upon law society administration.59 

 

11. The purpose of a demand for a detailed law society policy statement concerning these issues 

- A request for a policy statement from a law society is not simply a request that the law society operate to 

protect lawyers. Its duty is to serve the public interest as well as represent lawyers. It is a request for a 

policy statement that will provide notice as to how the law society will, if at all, attempt to meet the threats 

to lawyers’ ability to serve the public interest. The contents of such a policy will alert lawyers as to when 

and how they should plan to endure the consequences of the major forces that are threating to replace them. 

 

12. The consequences of law society neglect of these topics, being topics that require law society action 

and reformation 

- If this analysis is deemed too radical, difficult, unnecessary, etc., then you must accept your fate, i.e., your 

law society will remain unable to protect the markets now served by the majority of lawyers, which will 

gradually be taken over by other services, particularly online, commercial legal services. The legal 

profession will drastically shrink in size, prestige, power, and purpose in society as a whole. 

- That again, is why a national civil service for law societies is necessary. Without it, law society 

administration is no better than that of an elected government without a civil service. Such a government 

cannot govern which in the case of law societies, is becoming increasing clear and damaging. 

- Loss of certain types of practitioners will be deemed part of a process of “natural selection.” And, although 

the absolute number of lawyers may not shrink, the per capita number of lawyers in private practice will. 

As a profession we will have lost our connection with middle- and lower-income people. That means we 

will be yet another example of the most disruptive force in many countries today—income inequality, i.e., 

only institutions and rich people can afford lawyers and the lawyer-client relationship that they provide. 

 - The legal profession will become a profession of specialists and a profession that has lost its connection 

with middle- and lower-people. 

- Whether you agree with the conclusions and arguments of this article largely depends upon whether you 

believe that Canada’s law societies have a right to remain unchanged and to do only that which is within 

their present management structure, or, agree that they do not have such right, that their management 

structure and leadership abilities must become more competent, and if they won’t, law societies should be 

replaced with permanent institutions having the necessary expertise.  

- Lawyers need law societies that can create the conditions that enable them to survive, and legal services 

to be affordable. Lawyers cannot do that themselves. Instead, LSO wants merely the create the appearance 

of a sufficient reaction to the A2J problem because it cannot do, or does not want to do otherwise. 

“Organizations do not change until the fear of the consequences of not changing is greater than the fear of 

                                                      
59 See: Christopher Moore, The Law Society of Upper Canada and Ontario’s Lawyers 1797-1997 (University of 

Toronto Press, 1997), at pp. 309-340. 
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the consequences of changing. We must make our law societies fear the consequences of not changing, and 

begin now to bring about the necessary changes. 

 

13. The Law Society of Ontario’s (LSO’s) $1.2 million public relations campaign—purpose and relevance 

please 

- What is the relevance of LSO’s current $1.2 million public relations campaign, to the issues and items in 

this list of policy statement requirements? What are LSO’s PR campaign’s purposes?60 

 

Commentary 

There is an important factor that lawyers can provide the population that the commercial producers of 

legal services cannot—the lawyer-client relationship. It is something that technology cannot duplicate, i.e., 

the devotion of one human being to another. 

In relation to the formulation of policy by law societies, these two consequences of machine intelligence 

must be adequately provided for: (1) machine intelligence threatens to bring about the de facto deregulation 

of the legal services market, which will enable the existence of many undisciplined and dishonest producers 

of legal services; and, (2) machine intelligence can either do away with the need for human intelligence in 

the provision of particular legal services, or enhance human intelligence in providing legal services. As to 

which is used, depends very significantly upon the skill and motivations of those who are making the policy. 

  As to the prospect of the population’s being compelled to endure the risks of an inadequately 

disciplined commercial market for legal services, the great advantage provided by lawyers is the substantial 

superiority of the solicitor-client relationship, over the mere buyer-seller relationship provided by non-

lawyer providers of legal services. But that advantage is currently nullified because the price gap between 

lawyers’ fees and commercial producers’ prices is too large. 

However, people will pay more than just “a little extra” to have “their own lawyer,” if that gap can be 

sufficiently reduced, thus ending the A2J problem. People want these protections that a lawyer provides:  

(1) the skill of a highly educated and trained professional person;  

(2) devoted to them by a mandatory fiduciary duty;  

(3) bound to adhere to a code of professional and ethical conduct;  

(4) subject to law society financial oversight;  

(5) making available law society investigation and disciplinary action in regard to every 

client’s complaint;  

                                                      
60 Supra note 2, and see The Lawyer’s Daily article, dated December 18, 2018, about that public relations campaign 

reproduced below, at pp. 43-45. 
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(6) required to have professional insurance to compensate clients for damage done by 

their lawyers, and,  

(7) required to maintain competence by fulfilling continuing professional development 

(formerly CLE) obligations.  

That is to say, people greatly value professionalism over commercial suppliers because their commercial 

markets are weakly and loosely regulated. Everything changes but people do not change. As a result, this 

principle from human history will always be valid: “any group of people that has power for which they are 

insufficiently accountable, will inevitably use that power to serve corrupt self-interest.” That is true of every 

power group and person, from undisciplined commercial markets to dictators, oligarchs, kings and queens, 

and law societies, and every one of their bencher-managers. Determinative of the future of the legal 

profession, members of law societies need to provide greater attention to the actions of the people that 

manage their law societies. In Canada it is their benchers. But benchers are practising lawyers. Their first 

concern is their clients or institutional employer. As a result, law society management is like an elected 

government without a civil service, i.e. the bencher is a 19th century building block for a 19th management 

structure that is now a 21st century law society. But law societies are “the lynchpin of the justice system.” 

When a law society fails, the justice system fails, as is made very evident and very punishing by the A2J 

problem. 

Our law societies are now too ready and willing to abandon the important advantages of the lawyer-

client relationship by taking “the easy way out” of the A2J problem by: (1) chopping-up the general 

practitioners’ and small law firm lawyers’ markets by the creation of new types of “legal services workers” 

of lesser qualifications who will be allowed to provide legal services without the supervision of lawyers. 

Such newly-created paralegal workers may provide some, but not all of the above seven advantages of the 

solicitor-client relationship, particularly not the high degree of education and training qualifications 

required to be a lawyer. I am not against creating such new types of legal services worker, but I want them 

working under a lawyer’s supervision. Then, those new sources of legal services can provide all seven of 

those advantages of a lawyer’s qualifications and professionalism.  

And, (2) doing nothing to sponsor the innovations in regard to the method by which lawyers do their 

work to produce legal services. As a result, there are no economies-of-scale in the practice of law, i.e., the 

economies-of-scale that are essential to the production of affordable legal services for all income levels of 

society. And so, law societies will do nothing to protect the market for which general practitioners and 

small, unspecialized law firms provide legal services. Specifically, they will not attempt to make the 

production of legal services more cost-efficient so as to be better able to produce affordable legal services 

for that majority that is most seriously victimized by the A2J problem. Nor will law societies challenge the 
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commercial producers of legal services’ incursions into that lawyers’ market—the market serviced by over 

half the membership of our law societies.  

 If automobiles were still manufactured in the same cottage-industry way by which legal services are 

produced, the automobile manufacturers, like the legal profession, would have priced themselves beyond 

what is affordable for the majority of society—middle- and lower-income people. 

Therefore, law societies should notify those lawyers that the forces and non-lawyer manufacturers of 

legal services that are threatening to take over their markets will not be challenged or effectively restrained 

by law societies. Such members of law societies should be told that they should prepare to find other types 

of law practice. Image the medical profession so easily and willingly sacrificing the family doctor if doctors’ 

markets for medical services were similarly challenged? That would never happen. 

Note that everything that law societies do in response to the A2J problem always preserves two factors, 

the preservation of which make an effective response to the A2J problem impossible: (1) law society 

management structure’s foundation being the bencher-manager, i.e., the part-time amateur manager; and, 

(2) the method by which lawyers produce legal services. As a result, Canada’s law societies lack the 

management skills and time to perform their statutory and legal duties to make legal services adequately 

available, which is the cause of the A2J problem—poor law society management and leadership as judged 

by 21st century standards for organizations that regulate such important services as legal services. 

Canada’s law societies manage the legal profession to their own convenience and not to the needs of the 

victims of the problem: (1) the majority of the population; (2) the courts, overwhelmed by self-represented 

litigants i.e., justice delayed is being as a result, justice denied; (3) the legal profession itself—the majority 

that cannot afford lawyers means the majority of law firms is short of clients; and, (4) governments can’t 

be seen to be improving Legal Aid funding by using tax money provided by that majority of taxpayers for 

whom no one is trying to provide an affordable lawyer. That is why the A2J problem exits—because law 

societies intentionally refuse to perform their duty to make legal services adequately available, which is a 

breach of trust.61 

It is a law society-caused problem, but capable of a law society-caused solution. But because our law 

societies do not yet fear the consequences of not changing, they refuse to try to solve it. The current 

dominant mind-set of Canada’s law societies is to do only that which has always been done. Instead, the 

dominant intention should be to do whatever is necessary to solve the A2J problem. The victims must be 

given top priority, not the convenience, history, and institutional culture of law societies. But the opposite 

prevails because governments do not hold law societies accountable for the performance of their duties. 

                                                      
61 Supra note 37 and accompanying text. 
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Where there is no pressure, there is no innovation. As a result, law societies, benchers, and the method by 

which legal services are produced by lawyers have not changed for hundreds of years. 

This state of justice system affairs is due to the tacit conspiracy between law societies and governments, 

each understanding that they will not disturb or challenge the other. Governments don’t want to deal with 

the problems of the justice system due to the well-established belief in the political mind that, “there are no 

votes in justice,” i.e., there are no significant quantities of votes to be gained by spending significant 

quantities of money upon the justice system. Canada’s law societies exist without change and without in 

fact being held accountable to the political-democratic process, i.e., in fact, they operate above the law. So 

it is that the A2J problem exists and grows.62 

The family doctor would not be sacrificed by the medical profession because the family doctor, serving 

as the major intake location for patients for the whole of the medical services infrastructure by which all 

medical services are provided. A comparable infrastructure, suitable for the provision of legal services 

should be created. It won’t be created because the necessary pressure that such innovation requires does not 

yet exist. And so, the general practitioner will be sacrificed. Middle-income people will get the great 

majority of their legal services online and not within a lawyer-client relationship. 

Think of a law society as being the manager of a large utility service, like the large companies from 

which we get our electricity, water, and natural gas services. The law society utility provides its services 

through its many law firm outlets. But the senior management of this utility is composed of part-time 

amateurs called benchers. They provide only the skills of a lawyer and none of the other skills that an 

essential utility serving a large population needs. And they all have more important jobs elsewhere, where 

they earn their living, make their careers, and are subject to the discipline of a very different authority. 

Being a bencher-manager of this important utility service is very much a short-term venture by which to 

embellish one’s career and résumé (C.V.). It is a helpful qualification for becoming a judge and a recognized 

leader in the legal profession. But the dominant motivation is not to become a career manager of a law 

society. As a result, the bencher can provide only a very simplistic, amateurish, “lend a helping hand,” 

albeit commendable, form of management—management appropriate to a 19th century law society. 

Solving the A2J problem requires the creation of support services of two types: (1) parts of lawyers’ 

work being supplied by highly specialized, high volume true support services such as centralized legal 

research services; and, (2) law offices arranged in interdependent groups, each having its own specialty, in 

an infrastructure comparable to that by which medical services are provided. Such supposed services are 
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what creates the sufficiently large economies-of-scale that affordability requires—affordability for all 

income levels of society. 

But such innovations require the creation of a national civil service for law societies, i.e. a much more 

competent management structure than groups of benchers can provide. As to the many functions of such a 

civil service see: Ken Chasse, “Access to Justice—Unaffordable Legal Services’ Concepts and Solutions” 

(SSRN, November 8, 2018), sections 10(2), and 11, (pp. 76-95). 

 Instead, law societies, by providing simplistic “alternative legal services,” treat the majority of society 

as being no more worthy and successful than to be charity recipients. That is very insulting. That says, 

“you’re getting it for free, so you really shouldn’t complain.” And they will create more independent 

paralegals—independent of the supervision of lawyers. They will pay no attention to the population’s wish 

to have their lawyer, not an independent “lesser lawyer” called a paralegal, if that paralegal is not supervised 

by, and accountable to a lawyer. Everything that law societies do avoids having to change. And so, they 

make victims of the population, the court system, and the legal profession itself. Benchers without a civil 

service are an incompetent form of management. Governments are equally to blame for letting it happen 

instead of enforcing the law that requires law societies be held accountable to the political-democratic 

process.  

My solution, if ever considered in law societies’ convocations of benchers, will be deemed to be too 

radical, too complex, and perhaps, “a solution looking for a problem.” And if you too as a practicing lawyer, 

think my analysis is too radical, difficult, pessimistic, etc., then you must accept your fate, i.e., your law 

society will remain unable to protect the markets now served by the majority of lawyers, which will 

gradually but steadily be taken over by other services, particularly online, commercial legal services. The 

legal profession will drastically shrink in size, prestige, power, and purpose in society as a whole. 

The existence of that very fixed mind-set is why we should demand a policy statement setting out a plan 

that will provide an orderly system whereby the legal profession will be reduced by at least half its present 

size and purpose. We will leave that, “unaffordable legal services-plagued majority” of society to its “online 

legal services.” There will be lawyers and paralegals on duty to manage such online services of course, but 

serving as do caregivers, and like police officers directing traffic. The lawyer-client relationship will not be 

part of such services. 

Imagine instead, a law society whose motto is, “we shall work to achieve the day when a community’s 

legal health is as important to it as its medical health and its lawyers are as important to it as its doctors.” 

[the Appendix follows, (pp. 40-46)] 
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APPENDIX 

Published Statements in regard to Legal Aid funding and Canada’s Access to Justice Crisis 

In 2007, a Law Society of Ontario (LSO) press release stated: 

LAW SOCIETY VOICES SUPPORT FOR SUSTAINABLE LEGAL AID 

Toronto, February 5, 2007. The Treasurer of the Law Society of Upper Canada, Gavin 

MacKenzie, today expressed the Law Society’s continuing concern over the need for a 

well-funded and sustainable system of legal aid in Ontario.  

“We believe that the right of vulnerable citizens to legal assistance is an important 

component of the administration of justice in a free and democratic society,” the Treasurer 

said. “Since the Ontario Legal Aid Plan was founded in 1967, the Law Society has 

recognized that legal aid should be considered a right, not a charitable gift, and that 

individuals are equal before the law only if they are assured the option of legal 

representation.” 

 “More than a million Ontarians benefit from Legal Aid Ontario every year, many of 

them through our excellent clinic system”, he added. “Legal aid also helps many 

vulnerable Ontarians with family law, criminal law, workers' compensation, immigration, 

landlord-tenant and other legal issues.”  

“But there are still many thousands of individuals in Ontario who cannot afford legal 

services and do not qualify for support from the system. The income threshold is far too 

low – if you earn just over $13,000 a year you are too rich to qualify for legal aid.  We 

are alarmed by the dramatic increase in the number of people who try to represent 

themselves in court without the benefit of legal representation or advice about their rights. 

Others simply give up their right to a fair hearing. For all of these people, access to justice 

is denied.” 

The remainder of this press release provides a “Backgrounder on Legal Aid in Ontario.” It states:  

As early as the 1920s, lawyers in Ontario recognized the need for a legal aid system in 

this province. The need became palpable over the next two decades, and in 1951, Ontario 

became the first province in Canada to pass legislation establishing an organized legal aid 

programme. 

Since that time Ontario’s legal aid programme has undergone several transformations.  

Initially, the programme was controlled by The Law Society of Upper Canada (the “Law 

Society”) and financed by the provincial government.  Those in need of legal aid services 

went to their local law association and sought eligibility based on proof of legal and 

financial need. Only criminal and civil law proceedings were covered at that time.  

Lawyers provided legal assistance on a volunteer basis and were only paid for 

disbursements and administrative expenses – not their labour. 

The voluntary plan was unable to adequately meet the demand for legal aid services, and 

in 1963, a Joint Committee of the Ontario government and the Law Society was appointed 

to develop a new system.  The Joint Committee recommended a formal system modelled 

on the legal aid plans of England and Scotland where private lawyers acted for clients on 

legal aid certificates and were paid for their services.  Based on the Joint Committee’s 

recommendations, the Ontario government created the “Ontario Legal Aid Plan” in 1967.   
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It soon became clear that, while low-income individuals needed legal aid certificates in 

growing numbers, they also needed many legal services that the private bar could not 

provide.  To service those needs, the first “community legal aid clinic” opened in Toronto 

in 1971.  Clinic lawyers focused on poverty law services such as workers’ compensation, 

social assistance, and landlord-tenant disputes.  They also worked on community legal 

education and important law reform and community development initiatives.  Initially 

funded by charitable grants, the clinics began to receive provincial funding in the mid-

1970s.     

Both the legal aid certificate programme and the community legal clinic programme grew 

substantially throughout the 1980s and 1990s.  Several factors – including an economic 

recession – led to a dramatic increase in the need for legal aid certificates by Ontarians in 

the early 1990s.  That same decade, federal contributions to provincial legal aid 

programmes were capped.   

Another review of Ontario’s legal aid system was conducted in 1997.  The resulting 

“McCamus Report” recommended the creation of an independent body to govern the 

Legal Aid Plan.  In response, the Ontario government created Legal Aid Ontario (“LAO”) 

– an independent, publicly funded, publicly accountable non-profit corporation that 

continues to administer the province’s legal aid programme today.  

LAO is the second largest justice agency in Ontario and one of the largest providers of 

legal services in North America.  Every year, LAO serves one million of Ontario’s most 

vulnerable citizens.  Its clients often have language and cultural issues, literacy and 

education issues, or mental health issues.  Some clients have drug or alcohol dependency, 

or may have experienced domestic violence or human rights violations.  LAO provides 

services in a number of different ways, including certificates, duty counsel, community 

legal clinics, public legal education, alternative dispute resolution, and self-help 

materials.   

Individuals seeking legal aid are still subject to a review of both their financial 

circumstances and the type of legal problem they are facing.  In some cases, clients are 

required to make some financial contribution to the cost of their legal services.  To be 

clear about whom LAO is assisting, LAO indicates that an individual will probably be 

eligible for legal aid if their net annual income is at or below $13,068. 

What Ontario lawyers perceived in the 1920s, what the Joint Committee expressed in the 

1960s, and what many people experience first-hand in Ontario courts every day, is that 

individuals are equal before the law only if they are assured the option of representation 

by counsel.  In a democratic society, everyone should be able to participate fully in society 

and have their rights protected.    

Canada has an adversarial justice system that anticipates two roughly equal parties 

presenting their cases before a judge in a court of law.  What happens if there is an 

imbalance of power between the two parties? When an Ontarian cannot afford to hire a 

lawyer, an imbalance of power exists, especially when the state is one of the parties, as in 

criminal law and child protection cases.  Legal aid attempts to correct this imbalance by 

providing low-income individuals with legal representation.  The legal aid system 

contributes significantly to ensuring the potential for equal protection and benefit of the 

law for the poor and disadvantaged in our society.    

Like its predecessors, LAO continues to grapple with funding pressures while the demand 

for services continues to rise.  Many factors influence the demand for legal aid services.  
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In addition, LAO has never achieved predictable, inflation-protected funding.  Numerous 

cost-saving and other initiatives have been implemented by LAO and by the government 

– from diversion programs in criminal law, to the expansion of settlement conferences in 

family law, to wider use of duty counsel – in an effort to reduce legal aid costs.  While 

these initiatives have been valuable in many cases, they have not put LAO on a sound 

financial footing.    

-----------------------o 

In a published letter dated, February 7, 2014, addressed to Ontario’s Minister of Finance, Charles Sousa, 

LSO’s Treasurer and C.E.O., Thomas G. Conway stated: 

 I am writing to you at your invitation for input into the pre-budget consultation process. 

During my term as Treasurer of the Law Society of Upper Canada [now LSO], I have 

made access to justice my top priority. 

In 2006, The Law Society Act was amended to include a legislative duty for the Law 

Society to facilitate access to justice for the people of Ontario. A year ago, the 

Treasurer’s Advisory Group on Access to Justice (TAG) was formed to explore the Law 

Society’s role in facilitating access to justice in Ontario. A recurrent theme in those 

discussions has been the importance of sustainable legal aid funding, identified as a 

central component to addressing access to justice needs in the province. 

Financial eligibility guidelines for legal aid have been left unchanged since their last 

reduction of 22% in 1995. Almost 20 years later, the effect of frozen certificate 

eligibility levels have taken their toll. Today, less that 7% of Ontario’s population is 

eligible for legal aid, representing a decrease of more than 10%. The current eligibility 

limit is $10,800, starting when one considers a full time minimum-wage job pays just 

over $21,000. 

Add to this landscape these facts more than half the parties in Ontario’s family courts 

are unrepresented – leaving self-represented litigants to argue matters of custody, access 

and/or financial support for themselves or their children. In the criminal justice system, 

unrepresented accused must defend themselves against serious criminal or complex 

criminal charges without legal assistance. Lack of legal representation may result in 

wrongful convictions and the failure to protect important Charter of statutory rights and 

has also led to overburdened dockets in both the Criminal and Family law court systems. 

In 2010, the Attorney General entered a Memorandum of Understanding (MOU) with 

the Criminal Lawyers Association and Legal Aid Ontario that provided new funding for 

four years but left unresolved the funding of the commitments for the final years of the 

MOU. Ontario is in need of a longer-term funding strategy that will ensure predictability 

and sustainability of Legal Aid Ontario including its certificate and clinic system. 

Thank you for inviting input into the pre-budget consultation process.                                                  

-----------------------------o 

Available are the detailed descriptions of the online results of the surveys carried out by the National 

Self-Represented Litigants Project, and in the Canadian Forum on Civil Justice’s (CFCJ’s) Everyday 

Legal Problems and the Cost of Justice in Canada: Overview Report (2016). It states (p. 6): 
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This survey confirms the growing sense that we are experiencing an access to justice 

crises in Canada. Within a three-year period, 48.4% of the adult population – or 

approximately 11.4 million adult Canadians – will experience at least one everyday 

legal problem that they consider to be serious and difficult to resolve. Further, many 

people will experience multiple problems. Of those we surveyed, 30% experienced 

two or more legal problems. This means that within any given three-year period, adult 

Canadians experience approximately 35,745,000 separate everyday legal problems. 

This suggests that the formal justice system – as it exists today – would be 

overwhelmed if it were expected to help resolve all of the everyday legal problems 

experienced by the public. Further, we know from other studies and reports that people 

generally cannot afford to access the legal system, nor do they generally understand or 

feel welcome by it.  [footnotes omitted] 

----------------------------o 

TORONTO STAR 

Access to justice a ‘basic right’ 

-by Tracey Tyler, legal affairs reporter 

August 12, 2007 

Chief Justice Beverly McLachlin seen in this photo 

CALGARY–Chief Justice Beverley McLachlin has issued a call to action to governments, lawyers and 

judges to find solutions to the access-to-justice "crisis" imperilling the country's legal system, which is 

now too expensive and complicated for the vast majority of Canadians. 

In a speech to the Canadian Bar Association yesterday, the country's top judge declared access to justice 

"a basic right" for Canadians, like education or health care. 

Although McLachlin has spoken out about the problem in the past, she sharpened her remarks yesterday 

and went further than she has before, citing what she described as an "increasingly urgent situation." 

The justice system risks losing the confidence of the public when "wealthy corporations," or the poor, 

who qualify for legal aid, have the means to use the court system, she said, noting that for "middle-class" 

Canadians, resolving a legal problem of any significance often requires taking out a second mortgage or 

draining their life savings. 

A Toronto Star investigation this year determined the cost of a routine three-day civil trial in Ontario to 

be about $60,000, more than the median Canadian family income. 

"The price of justice should not be so dear," McLachlin said in a speech to the bar association's governing 

council at the opening of a four-day legal conference here. 

"Something must be done," she urged. "We must all get on the same track and move down it together." 

There's "no point" in having a justice system that nobody can afford to use, McLachlin said. "We need to 

keep the justice system relevant and available to Canadian men, women and children." 
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Juxtaposed against McLachlin's concerns, however, are concerns from one member that Canadian 

lawyers are largely money-grubbing and unprincipled.  

Former Bay St. lawyer Philip Slayton offers his stinging assessment in a book called Lawyers Gone Bad, 

which made a splash earlier this month via a cover story in Maclean's entitled "Lawyers are Rats." 

Speaking with reporters at a news conference later, McLachlin acknowledged those sentiments aren't 

useful in developing the momentum needed to improve access to justice. 

"I don't think name-calling and exaggeration helps," she said. 

The kinds of lawyers described in the book, she added, don't reflect the many who routinely take cases all 

the way to the Supreme Court of Canada for little or no money. 

Later, at a luncheon, former Ontario Chief Justice Roy McMurtry, who was being honoured for 50 years 

of public service, including work in establishing pro-bono legal services, also condemned the story. 

"We should not be intimidated by scandalous, scurrilous articles, such as that which appeared in (a) recent 

issue of Maclean's magazine," McMurtry said. 

While high hourly rates charged by lawyers are part of the difficulty – up to $800 an hour in Toronto – 

the access to justice problem is complicated.  

It also stems from the changing nature of the criminal and civil trial process, McLachlin said. 

"The cost of legal services does limit access to justice for many Canadians," she said. However, in the 

criminal justice system, pre-trial motions, which often involve constitutional challenges by accused 

people to the admissibility of evidence, have become common and often consume a great deal of court 

time, McLachlin said. 

For example, people in jail awaiting trial are subjected to longer periods of pre-trial custody, while those 

granted bail still have to endure the stress of waiting for their trials, she said. 

On the civil side, the use of pre-trial hearings known as "examinations for discovery," which can drag on 

for months and even years, as well as an increased tendency to rely on expert witnesses, is contributing to 

longer trials, McLachlin said, with often devastating consequences for litigants. 

"People need prompt resolution of issues so they can move on with their lives or businesses." 

The good news, she said, is in the past year, the legal profession and government officials responsible for 

the administration of the justice system have moved past simply talking about barriers to justice and are 

beginning to seek answers. 

-----------------------------------------o 

THE LAWYER’S DAILY63 

(A part of LexisNexis Canada Inc.) 

LSO’s $1.2 million PR campaign extols it as ‘go to’ place for legal resource 

December 18, 2018, by Amanda Jerome 

“Our Society is Your Society” is the main message from the Law Society of Ontario’s (LSO) recently 

launched public awareness campaign, which the regulator initiated to connect with the public it’s 

mandated to protect. 
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“When Convocation met after the 2015 bencher election to set its strategic priorities, one of the priorities 

that was identified was the need to generate more public awareness, recognition and to engage with the 

public. We recognized that the public does not have a deep or broad understanding of what the law 

society is and what it does,” said Malcolm Mercer, LSO treasurer.   

 

Mercer explained that the LSO’s research showed only seven per cent of the public would say “they’re 

very familiar with the law society.” He noted that many people don’t know how to find legal help and 

with “increasing awareness of the need for a regulator to have public confidence, and for people to know 

who the regulator is, and for people to know how to access legal services” it was time to invest in a 

campaign. 

The awareness campaign includes billboards, transit ads and radio spots, describing the LSO as the “go-

to” place for information about legal resources. Mercer said the campaign has been broken down into two 

phases, with the first geared toward making the law society more accessible, service-oriented and user-

friendly. 

 

“We wanted to reinforce through the slogan ‘Our Society is Your Society’ the idea that the law society is 

approachable and inclusive. We wanted in the first phase to engage with the public at a very high level 

and with a simple message,” he added, noting that the first phase started with informing the public about 

the legal profession and the value of using lawyers and paralegals to manage legal issues. 

 

“The second stage, and we’re in the middle of conducting research to help define that, is to build on this 

experience and add messages targeted to particular needs,” said Mercer, adding that the campaign has had 

approximately 38 million impressions so far through radio spots, billboards, TTC panels, elevator ads, 

cineplex screens, as well as Facebook and YouTube ads. 

 

“With the 38 million impressions we think we’re on the right path,” he explained, noting that phase two 

will start in the spring. 

 

“A couple of things we’ll focus on: the first is to deepen the public’s understanding of what the law 

society does to help protect the public, what people can do when they need help, how they can find 

lawyers and paralegals and how the law society works for them. It’s harder to put that message out in the 

first stage because the first stage is really introducing people to the law society,” he said, adding that the 

second phase with provide deeper public understanding. 

 

The other part of the second stage, Mercer added, will be to highlight the law society’s support as a 

resource for its members. 

 

“If our members are well supported and better able to do their job, the public will be better served,” he 

added, noting that the LSO wants people to see the society providing assistance to the general public as 

well as the profession, so they can have greater confidence in lawyers and paralegals. 

 

Mercer hopes that the legal profession will see this campaign as supporting the common goal of access to 

justice, which is maintained by the “public understanding that the law society is here to support the 

professions and to act in the interest of the public.” 

 

Lawyers and paralegals are “well served” by having the public’s confidence, he stressed. 

The campaign, which will cost $1.2 million over a two-year implementation period in 2018-2019, 

included a substantial website redesign, which Mercer said made the webpage easier to navigate. 
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“It has a fresh new look and, most importantly, it provides the resources that we know are most 

commonly sought. It provides access for the public to learn who lawyers and paralegals are (through the 

website’s directory),” he explained, adding that the LSO learned through creating the campaign that the 

public is the most active user of the regulator’s website. 

 

 “We’re very pleased with the first phase of the campaign and we look forward to continuing the work.” 

 

When The Lawyer’s Daily pointed out that the new website lacked current and future dates for 

Convocation, the regulator’s monthly meetings which the public can attend, Mercer said the LSO would 

look into it. 

“We’re very pleased with the first phase of the campaign and we look forward to continuing the work,” 

he added. 

 

Update: Since this story went to press, the Law Society of Ontario has updated the Convocation dates on 

its website. 
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