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INTRODUCTION
An effective justice system is one that actively supports the ability of families, communities and 
businesses to evolve and thrive. People want practical laws to govern their affairs and fast, effective 
resolution of legal conflicts that interfere with their lives and businesses. British Columbians want a 
government that is ready to take action and deliver a justice system that provides:

Today the justice system in British Columbia is not meeting these objectives. Parents and children 
caught up in family law disputes often have no legal representation, adding greatly to family stress and 
the time their cases take to resolve. The legal system has completely failed our indigenous citizens. Rural 
communities, their residents and businesses, lack local legal resources. The system is underfunded and 
understaffed, leading to long delays in the administration of justice.

The Canadian Bar Association, BC Branch (CBABC) is pleased to present a series of justice and 
legislative reforms and recommendations aimed at improving access to justice for all British Columbians. 
These initiatives are based on the CBABC’s extensive research and previous submissions to government 
as a collaborative partner focused on improving laws and the administration of justice. As the voice 
of the legal profession in Canada, the Canadian Bar Association (CBA) represents more than 36,000 
lawyers, judges and law students, including almost 7,000 members in BC. The CBA is a strong advocate 
for the public and an important resource for governments on justice issues and legislation.

We expect that the provincial government elected for 2017-21 will look for opportunities to improve 
access to justice in BC. To assist with this, in this document we are offering concrete suggestions for 
action that will make a tangible difference for British Columbia’s families, businesses and communities.

The following pages discuss the importance of a strong justice system, outline a number of the key 
issues we face today, and provide a series of legislative recommendations. These recommendations are 
intended to support Effective Access to Justice, BC’s Families, Public Safety and Community 

Fairness, and Stability for Business. Members of our organization welcome the opportunity to 
discuss these in more detail and to answer any questions.

Effective Access  
to Justice

Support for  
BC’s Families

Public Safety and  
Community 

Fairness

Stability  
for Business
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THE VISION: A JUSTICE SYSTEM FOR ALL 
BRITISH COLUMBIANS
The ability to access our justice system is a fundamental right and a foundation on which our society 
is based. British Columbians care deeply about equality and about everyone finding a fair resolution to 
their legal problems. Public opinion surveys clearly demonstrate that British Columbians show strong 
support for the justice system, but they do not feel our current system is meeting their needs.

We tend to think about justice as being the police, the courts and prisons. It is much more than  
that – it is about people and their everyday problems. It is about a family in crisis, caught in the court 
system, without access to legal representation. It is about a couple dealing with health, financial and 
related legal decisions for an ageing parent. It is about the family business trying to arrange a succession 
plan or settle a contract dispute. It is about our indigenous peoples struggling in a system that has not 
served them well to break the cycle of crime and poverty. Our justice system is about people. When 
it does not work as it should, people suffer. The old saying: “justice delayed is justice denied” is true, 
especially in these cases.

Our vision is that society and individuals should be able to access the justice system to resolve issues in 
a timely and effective way, so that matters can be dealt with impartially, swiftly and before they become 
more serious.

Pressures on Our Justice System today
All elements of our justice system are interdependent, and changes in one area often create new 
problems in other areas. This is why the CBABC is proposing a multi-pronged approach to change.  
The following highlights some of the most significant pressures facing our system.

Even with the appointment of seven Provincial Court judges in January 2017, judges and court staff 
are challenged to hear cases in a timely manner and, due to pending retirements, those appointments 
will serve only to maintain the status quo. In the case of criminal charges, matters not heard within 18 
months are at risk of being dismissed. The times to hearing for most categories of cases in our provincial 
courts never seem to catch up to performance standards. And court administrative services seem to be 
constantly behind in their ability to provide timely and efficient justice services.

Between 2008 and 2013, the Court Services’ budget was reduced by more than 10 per cent. Since 
then expenditures on court services have barely kept up with inflation. The situation is particularly 
challenging in BC’s rural areas.  
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In 2002, government closed 24 courthouses and, due to a lack of funding, the Legal Services Society 
closed 45 Branch offices including community law offices. This is having a profound impact on timely 
access to justice for many people living outside major urban centres. Legal aid funding is so limited that 
in Provincial Court, approximately 40 per cent of British Columbians are unrepresented by a lawyer in 
family court cases and 20 per cent are unrepresented in criminal cases. The impact is that, through no 
fault of their own, people who are unrepresented take up more court time and more taxpayer-funded 
resources to go through the system.

The closure or failure of mental health services, addictions and Fetal Alcohol Spectrum Disorder (FASD) 
facilities and programs have added further pressures to the justice system. Leonard T. Doust, QC notes 
in his report Foundation for Change-- Report of the Public Commission on Legal Aid in British Columbia, 
“Accused persons with mental illness or cognitive disabilities, including Fetal Alcohol Syndrome 
Disorder, (of which there are a large number in the North and in remote communities), may require 
representation in all criminal proceedings. Some went so far as to say that the system is so complex  
now, most if not all people need representation.”

Where We Are Today
Currently, government only spends about one per cent of its expenditures on the administration of 
justice, which includes prosecution, court services and justice services such as legal aid and law reform. 
Yet, in any three-year period, a BC resident has a 45 per cent chance of coming into contact with the 
justice system. The funding cuts since 2002 have led us to where we are today – heading towards a crisis. 

In February 2012, the government commissioned Geoffrey Cowper, QC to provide recommendations 
for improving the justice system. In his report: A Criminal Justice System for the 21st Century (the 
Cowper Report), Mr. Cowper provided 12 recommendations to government, including one for a fixed 
complement of judges in the Provincial Court and several recommendations designed to improve the 
overall efficiency of the justice system. In a 2016 update to his report, Mr. Cowper noted that while 
progress had been made in some areas, many of his findings and recommendations have yet to be  
acted upon.

The government responded to the 2012 Cowper Report by issuing a White Paper (A Modern, Transparent 

Justice System) outlining steps to reform the justice system. Many initiatives proposed by the White Paper 
are focused on long-term innovations to improve efficiencies in the justice system. 

The CBABC endorses many of the initiatives set out in the White Paper. All parties in the justice 
system, including government, need to work as collaborative partners so that this essential service can 
be provided in an efficient, measurable and cost-effective way. That is our goal and we are committed to 
working with all sectors of the system to make that happen.

Having said that, the results of these innovations will be realized in years, not months. The reality is 
that the justice system requires attention now to avert a growing crisis. There is an urgent need for 
appropriate investments to prevent further harm, and to ensure that funding reforms can succeed.
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Where We Can Do Better
What is the ideal justice system? It is a system available to all who need it. It is a system where those who 
need legal aid can get it regardless of where they live in BC. It is a system where there are enough judges 
and court services support staff to have matters heard within the shortest possible time. It is a system 
that innovates, that examines what we do well and improves on it, and looks at what is not working and 
gets rid of it. It is a system that looks at how we can integrate social services and the justice system to 
resolve issues without recourse to the courts. This is our vision and that is what we will work with our 
partners in the justice system to achieve:

•  A properly funded Legal Aid Service available to those who need it throughout BC; 

•  A full complement of judges, reviewed every three years, supported by a full complement of 
court services staff including Crown prosecutors, sheriffs and support staff to ensure that the 
courts are accessible and efficient;

•  Timely and efficient access to justice whether it be through community courts, specialized 
tribunals or in the Provincial Courts of BC, the Supreme Court or the Court of Appeal;

•  A commitment by all parties to continued innovation within the justice system to ensure 
taxpayers’ dollars are being spent wisely;

• Low-cost or no-cost legislative reforms that improve British Columbia as a place to live, work 
and do business; and

•  Legislation and law reform that anticipates or responds to changes in society.

For many years the provincial government has operated under considerable financial constraints. 
Spending on the justice system has declined during those years and the players in the justice system have 
innovated as best they can to ensure dollars are spent wisely. Today there is no more fat to trim and the 
system is seriously frayed. Access to timely justice and the rule of law is a fundamental underpinning of 
our democracy and without it we all suffer. Now that the fiscal situation has improved, it is time to make 
strategic investments in the justice system. In the following pages we outline where additional spending 
on the justice system can have the greatest impact.

In addition, we recommend government undertake no-cost and low-cost legislative reforms that will 
have a positive impact on the justice system. These are outlined in the following pages.



5

EFFECTIVE ACCESS TO 
JUSTICE
We rely on the justice system to ensure our legal needs are met and that we receive fair and timely 
treatment in our legal dealings with others. Unfortunately, many British Columbians do not have 
effective access to justice. The costs of engaging with the justice system are prohibitive for many people 
and there is a lack of resources to support those who cannot afford to pay for legal representation. 

This section focuses on two issues that threaten effective access to justice today. The first is the lack  
of provincial funding for legal aid services. These services are vital for British Columbians who  
cannot otherwise afford legal assistance. The second issue addresses court staffing and infrastructure. 
Without sufficient court staffing and the availability of Provincial Court judges, delays threaten the 
delivery of justice.

Funding for Family Law Services
The practical realities of taking a dispute through the family justice system remain daunting, and full 
pay-as-you-go legal representation gives rise to costs that most lower and middle income earners simply 
cannot absorb – especially while going through the emotional and financial trauma of a separation. 
Unfortunately, since deep provincial government funding cuts announced in 2002, the Legal Services 
Society has had no funding to provide family law legal services for the majority of family law matters, 
including child support, spousal support, division of assets and general custody. 
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Legal aid representation in family law 
cases is provided only in circumstances 
where there are actual or threatened 
safety or violence issues, or to resolve a 
serious denial of access to children, and 
then only to resolve that problem. 
 
As a result of this restriction on  
services, 40 per cent of family law 
cases in the Provincial Court of British 
Columbia involve a person who is not 
represented. In the Supreme Court it  
is 10 to 15 per cent.

This has real, tangible consequences 
for those going through family breakdown and for the system itself. A young mother involved in 
a custody dispute may have to represent herself in court while her estranged husband, through the 
financial support of extended family, has representation. Those who struggle to progress through the 
family justice system without legal guidance often end up requiring assistance from other government 
programs. Therefore, the money “saved” by restricting funding for legal aid is often spent on other 
resources. In addition, those without representation require extra time and attention from judges and 
registry staff, leading to extra strain on and use of judicial and court resources. We do not believe this 
should be permitted to happen.

Legal Aid Tariff
The access to justice challenge presented 
by the Legal Services Society’s ability 
to offer only limited legal aid services 
is further compounded by restriction 
to the tariff, or hourly rate, the society 
is able to pay legal aid lawyers. British 
Columbia lags well behind other 
provinces in terms of the hourly rate 
paid to lawyers who are prepared to 
take on legal aid cases. This rate in 
Newfoundland is $135 and in Ontario $136. Indeed, the hourly rate range in BC of $84 to $92 is far 
below BC’s Ministry of Children and Families standard hourly rate of $134 for work similar to that of 
legal aid lawyers. Current rates, which have been increased just once since 1991, do not provide adequate 
compensation for the services needed to assist the low-income people who qualify for legal aid. They are 
less than the cost of most lawyers’ hourly overhead. As a result, the number of lawyers in BC who are 
prepared to take on legal aid cases has dwindled as they cannot afford to act. Without additional funding 
it will become increasingly difficult for even those who qualify for legal aid to obtain representation.

The CBABC calls for adequate funding to ensure that people 
who qualify financially for family law legal aid (71 per cent of 
whom are women) receive representation for services that 
promote family security and financial stability. This includes 
services for which funding was eliminated in 2002: support 
for the issues of divorce, child access and custody, financial 
support, and asset division. The Legal Services Society 
estimates additional annual funding of approximately  
$20 million is required.

RECOMMENDED ACTION

The CBABC calls for a review of legal aid tariffs as fewer 
lawyers are able to provide services to low-income people  
as compensation is well below comparable jurisdictions.  
The Legal Services Society requires $16.5 million in funding  
to match rates of BC’s Ministry of Children and Families.

RECOMMENDED ACTION
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Successful Legal Innovations
While no substitute for proper legal 
aid representation, four legal aid 
innovations funded by the Province 
in 2014 as pilot projects of the Legal 
Services Society have been successful 
and are worthy of further consideration 
once funding expires on March 31, 
2017. Three of these projects deal with 
family stability, including: a legal clinic 
model for child protection cases that 
focuses on Aboriginal families; a family 
law telephone advice service that helps 
clients with court forms; and a family 
duty counsel project that coaches self-represented litigants. These programs may help with early resolution 
of cases, and to direct those pulled into the family justice system to appropriate resources.

The fourth project, an expanded criminal duty counsel program in Port Coquitlam, had among its  
goals advising clients on the advisability of entering into plea negotiations with the Crown earlier.  
An external evaluation of this project conducted in June 2016 reports that the costs for clients receiving 
summary advice were roughly a third of those for clients receiving expanded services. In addition, the 
pilot’s resolution rate of 86 per cent compared favourably to Abbotsford and Kelowna Provincial Court 
settlement rates of 46 and 48 per cent, respectively. The pilot settled more cases in fewer days on average 
than did the Abbotsford or Kelowna Provincial Courts.

While increasing funding for family law legal aid is the higher priority, these successful programs should 
be continued and expanded province-wide if funding is available.

Funding for Court Staffing, Infrastructure and Technology 
The efficiency of the court system is driven to a large extent by the nature and availability of resources 
required to run it. In 2013, the CBABC recommended several measures to improve the accountability 
of the justice system and the efficient operation of the courts. Issues still need to be addressed in this 
area, including staffing within the court services branch and the need for a systems analyst to advise the 
Supreme Court on business processes and resourcing, a recommendation Geoffrey Cowper reiterated as a 
high priority in his 2016 update to his report, A Criminal Justice System for the 21st Century.

A. Court Services Staffing
Inadequate staffing in the Court Services Branch, particularly in smaller communities, has led to lengthy 
wait times for the completion of administrative tasks and serves to delay the completion of family and 
civil cases and the processing of probate documents. The backlog of work grows, people are needlessly 
inconvenienced, and justice is not served in a timely manner.

The CBABC encourages the continuation and expansion of 
successful innovative pilot projects created with $2 million in 
annual funding in 2014, including: a legal clinic model for child 
protection cases that focuses on Aboriginal families; a family 
law telephone advice service that helps clients with court 
forms; and a family duty counsel project that coaches self-
represented litigants.

RECOMMENDED ACTION
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B. Staffing for Flexibility
Smaller communities, in which the court 
sits and hears cases for defined periods 
only, would be better served if they were 
able to take advantage of the sudden 
availability of Provincial or Supreme 
Court judges. However, without 
sufficient numbers of clerks, sheriffs and 
other court services staff, a courthouse 
cannot accommodate additional judges. 
This limits scheduling and flexibility  
of courts.

C. Use of Technology to 
Efficiently Increase Access
Greater use of technology offers 
opportunities to improve the efficiency 
of the justice system. Technologies, 
such as video-conferencing, can be 
used to connect judges, parties and 
witnesses in different parts of the 
province, potentially alleviating some 
of the staffing challenges noted above. 
In addition, technology can be applied 
to facilitate the sharing of work 
among Court Services staff in different 
regions, thereby addressing backlogs in 
overburdened parts of the province. The 
use of technology for efficient scheduling 
has also shown great promise and should be continued, noting that the availability of physical facilities 
and court staff can still limit the ability of the court to sit in some locations where the need exists.

While there are many individual opportunities to apply technology to increase efficiency in the justice 
system, the development of an overreaching strategy for technology, and for business intelligence 
to provide meaningful data on system performance, should remain priorities. This will ensure a 
coordinated and informed approach to the application of technology.

Fixed Complement in Provincial Court
In his 2012 report, Geoffrey Cowper recommended that government and the judiciary work together to 
determine the appropriate number of judges required to meet the goals of the justice system, including 
the timely delivery of justice and maintaining public confidence in the administration of justice. In 2013, 
the legislature adopted the Justice Reform and Transparency Act, Section 18, which provides for a fixed 

Staffing - The CBABC calls on the government to increase 
funding for staffing of the Court Services Branch. This will 
enhance efficiency in the administration of court services, 
provide court services staff to operate available courtrooms 
when needed, and reduce the backlog and wait times for entry 
of orders, grants of probate and other important registry 
functions.

Technology - The CBABC calls on the government to fund 
the development of an overall technology strategy for justice 
and the expanded use of technology within the court service 
branch to drive efficiency and address backlogs. Technology, 
such as regularly available video-conferencing, can be used 
to enable remote and electronic proceedings; to increase 
efficiency of staff within the Court Services Branch by, for 
example, allowing court registries with extra capacity to 
remotely assist other registries in reducing backlogs; and 
to improve scheduling of judges and related court staff. 
Guided by an overall technology strategy for justice, and 
with adequate staff support, technology can be applied to 
ensure optimum functioning of the justice system. CBABC 
acknowledges the developing use of video-conferencing in 
the Provincial Court and encourages the wider use of this and 
other technologies at all levels of court in the province. 

RECOMMENDED ACTION
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judicial complement for the Provincial 
Court This provision has yet to be 
proclaimed into force.

There remains a great need for a fixed 
complement of Provincial Court judges. 
Although some steps have been taken in 
recent years to relieve the issue of court 
delay, including scheduling initiatives, 
the temporary use of senior judges and 
changes to the treatment of impaired 
driving cases, it is far from resolved. In fact, in July 2016, the Supreme Court of Canada condemned the 
culture of, and complacency toward, delay within our criminal justice system. It established a framework 
wherein a delay of more than 18 months before a criminal case is heard in Provincial Court can result in 
the charges being stayed. In recent years, efforts to ensure the timely hearing of criminal cases have helped 
keep the average time to trial close to the standards set by the office of the chief judge. Unfortunately, these 
efforts have diverted resources from other areas, such as family law, child protection and small claims. It 
is unfair to others with important matters before the Court to have the Court draw resources from those 
areas to meet standards set for criminal trials. 

The appointment of seven new Provincial Court judges, effective January 2017, was an important step in 
allowing the Court to keep pace with the flow of new cases. However, these appointments will be offset 
by pending retirements and promotions, and therefore the need for a fixed complement of Provincial 
Court judges remains. In the Provincial Court’s 2014-15 Annual Report, Chief Judge Thomas J. Crabtree 
noted: “The determination of an appropriate complement of judges to serve the needs of the people of the 
province and the timely replacing of judges to maintain such a complement is integral to administering the 
Court. I look forward to engaging with government to define an appropriate complement.” 

Only a fixed and full complement of judges will allow the Court to properly plan and ensure that it has an 
adequate number of judges serving all registries and all areas of its jurisdiction.

Elimination of Provincial 
Sales Tax on Legal Fees
The Provincial Sales Tax on all legal 
fees adds seven per cent to the cost of 
legal advice or representation. This is 
an additional financial burden for those 
who can least afford these services. Legal 
services is the only profession required 
to charge PST, and BC is one of the few 
provinces that continues to levy a provincial sales tax on these services, putting our sector at a competitive 
disadvantage relative to our colleagues in provinces that do not charge this tax.

The CBABC calls for a fixed judicial complement to be 
established through proclaiming into force Section 18 of the 
Justice Reform and Transparency Act, with the complement to 
be determined via consultation between government and the 
judiciary. This will ensure the provision of timely justice to all 
British Columbians dealing with the Provincial Court.

RECOMMENDED ACTION

The CBABC requests that the seven per cent Provincial Sales Tax 
be eliminated for legal services. If it cannot be eliminated, full 
proceeds should be directed to legal aid, as this was stated by 
government to be the reason for the tax when it became law.

RECOMMENDED ACTION
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SUPPORTING  
BC’S FAMILIES
BC’s families face challenges in gaining access to and taking full advantage of our justice system, as 
highlighted in the discussion of legal aid in the preceding section. The Family Law Act was introduced in 
2013 with a stated goal of encouraging families to resolve their disputes out of court. Unfortunately, we 
have not yet seen the resources committed to support out-of-court resolution, including more family 
justice counsellors and government-paid mediators, access to paid legal aid-funded counsel in mediation 
and resources for distance mediation. Therefore neither the families the Act is intended to serve nor the 
taxpayers have realized the potential benefits of the Act. In this section we review challenges parents face 
as they seek to address legal matters related to parenting, as well as the issues of reverse mortgages and 
wrongful death legislation, which are linked by the Court’s responsibility to safeguard the interests of 
families and individuals.
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Funding Out-of-Court Resolution Processes
Supporting out-of-court resolution of family disputes helps families achieve a less-stressful and less-
costly resolution of their problems while also reducing costs to the justice system.

A. Views of the Child
The new Family Law Act requires that 
the views of the child be considered 
in determining what is in the best 
interest of the child when making 
decisions related to parenting, including 
guardianship, parental responsibilities, 
parenting time, and contact. The views 
of the child are traditionally collected 
in two ways. One is via a “Views of the 
Child Report,” which is prepared by a 
trained and independent interviewer 
who focuses on reporting what the child says without assessment or opinion. The second is an 
assessment of the views and needs of the child, which is done by a trained person who may do multiple 
interviews, view the child’s interactions, and conduct a full investigation before expressing an opinion 
in a report. These reports, performed by BC’s Family Justice Centres, play important roles in helping to 
stabilize families going through disruptive changes, often assist in defusing high conflict situations, and 
encourage settlement of disputes. Unfortunately, they are often available too late in the process to serve 
a purpose beyond evidence at trial.

Reports are available privately, for a fee, but are beyond the means of many litigants. The Family Justice 
Centres do them for free, but are significantly underfunded. There is typically a wait of about six months 
for the interview report and about 18 months for the assessment reports.

B. Mediation
Mediation is an effective means of 
settling family law matters and is 
encouraged by the Family Law Act. Such 
resolutions save considerable court time 
and expense. However, those wishing 
to use government-funded services 
available through Family Justice Centres 
must wait weeks or months. This means 
that the window of opportunity in the 
course of a dispute in which mediation 
may succeed is often missed. The 
problem of long waits is compounded 

Increase funding to BC’s Family Justice Centres to allow them 
to increase the number of trained staff available to produce 
interview and assessment reports within six weeks of initial 
request, and/or to make funding available to qualified 
outside organizations to produce the reports. 

RECOMMENDED ACTION

Increase funding to BC’s Family Justice Centres to allow 
them to increase the number of trained mediators and 
family justice counsellors in order to reduce wait times for 
mediation, as well as to provide greater access to distance 
mediation for those who are not in communities serviced by 
Family Justice Centres. 

RECOMMENDED ACTION
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by the fact that there are only 24 Family Justice Centres (including the three Justice Access Centres) in 
British Columbia; only two of which are north of Kamloops. While opening additional centres would be 
an expensive solution, access to mediation in non-serviced communities could be dramatically improved 
by using video-conferencing for “distance mediation.” The cost of private mediation is prohibitive for 
many British Columbians.

Unified Family Court
British Columbia has two separate but 
parallel courts dealing with family law 
matters, with duplications and overlaps 
in services and jurisdiction that are 
confusing to the public and wasteful of 
scarce resources. The Provincial Court 
deals with more than half of the family 
law cases in British Columbia, but there 
are many matters it cannot deal with. 
The Supreme Court has full family law 
jurisdiction, but fewer locations and 
more complex procedures. This results in  
confusion, inefficiency, duplication and delay. 

Seven provinces have moved, in whole or in part, to a “Unified Family Court” in which one level of 
court deals with all family law matters. Such a court has many advantages, including simplified rules and 
procedures, a specialized bench, a strong cooperative resolution focus and extensive services for children 
and families. This has been recommended by various studies, notably in 2005 in the Family Justice 
Reform Working Group’s report as part of the BC Justice Review Task Force.

Creation of such a court requires cooperation from the federal government, which has indicated a strong 
interest in creating and improving Unified Family Courts across the country. 

Successful implementation of a unified family court would need to ensure that:

• It remains accessible throughout the province, such that those living in smaller centres currently 
served by the Provincial Court but not the Supreme Court continue to have access to family 
justice;

• Its procedures are no more complex than required and are adaptable to the needs of a particular 
case; and

• It provides a focus for family services to assist families in moving to resolution as quickly 
as reasonably possible, with a strong focus on the encouragement of cooperative resolution 
while efficiently moving those cases for which cooperative resolution will not succeed to final 
resolution.

Work with the federal government to establish a Unified 
Family Court – as has been done in other provinces – to 
resolve existing issues resulting from two separate but 
parallel courts (Supreme and Provincial Courts) dealing with 
often overlapping family matters. 

RECOMMENDED ACTION
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Reverse Mortgages
Reverse mortgages are popular among 
homeowners, primarily those aged 55 
or older who wish to borrow against 
their homes without the requirement of 
immediate payments against principal or 
interest. Reverse mortgages are typically 
repaid upon the sale of the real estate, 
on the borrower’s death, or when the 
real estate is no longer the borrower’s 
principal residence. In its Report No. 
41 issued in February 2006, the BC 
Law Institute identified the concern 
that some reverse mortgage borrowers 
do not understand the implications of these rising debt loans. Since periodic payments are not made, 
interest accruing on the loan is not reduced. Interest compounds and the borrower pays interest on 
accumulated interest. This feature of reverse mortgages results in the outstanding loan amounts growing 
quite large. While lenders are required to provide a borrower with a disclosure statement, CBABC 
is concerned that the disclosure statement required under the Consumer Protection Act is not broad 
enough. Without sufficient disclosure, seniors may be vulnerable to unethical lending practices and may 
be surprised at the amount owed after a period of time.

Wrongful Death Legislation
The current failure of the law to 
recognize and compensate the pain and 
suffering of family members of someone 
killed as a result of the negligence or 
intentional acts of another is out of step 
with current notions of fundamental 
justice. The CBABC has advocated for 
changes to the Family Compensation Act 
to bring align it with the law in other 
provinces, including to permit:

• Claims for both pecuniary (monetary) and non-pecuniary losses to be made by the spouse, 
parent or child of a deceased, as well as certain other family members in specific circumstances;

• Recovery of bereavement damages, including grief and loss of guidance, care and 
companionship; and

• Claims for punitive damages to be made in appropriate cases.

Amend the Family Compensation Act to better align it with 
current notions of fundamental justice in terms of a family 
member killed as a result of negligence or intentional acts  
by another.

RECOMMENDED ACTION

Amend the Consumer Protection Act as proposed in the BC 
Law Institute Report on Reverse Mortgages to include specific 
legislation addressing potential confusion regarding the 
cost of borrowing under a reverse mortgage and the rising 
debt nature of a reverse mortgage. Additional disclosure 
requirements are needed to further protect reverse 
mortgage borrowers, who are typically senior citizens. 

RECOMMENDED ACTION



14

PUBLIC SAFETY AND  
COMMUNITY FAIRNESS
We have opportunities today to implement changes large and small to the administration of justice in  
British Columbia. The first two issues described below – the practice of restorative justice and the 
experience of indigenous citizens – represent opportunities to bring about changes that can have a 
positive impact on groups of individuals while relieving the burden on the justice system, which is 
created in part by a reliance on traditional means of administering justice. Success in implementing 
meaningful change in these areas requires the active support of senior members of the judiciary and of 
government. Attention to all of these issues, including the implementation of the changes recommended, 
will have a meaningful and lasting impact on specific regions, populations and individuals in British 
Columbia that are currently underserved by the justice system. 

Experience of Indigenous Citizens
Our First Nations community suffers from an ongoing and disproportionate level of violence and crime. 
Nearly a quarter of all homicide victims in Canada are First Nations. Indigenous inmates make up 20 per 
cent of the federal prison population (2013-14) compared to three per cent of the Canadian population. 
As of 2015, indigenous women account for 35 per cent of female incarcerations. According to Statistics 
Canada, in 2013, half of children in foster care in Canada were indigenous. Clearly this community 
requires and deserves a unique, collaborative and innovative approach to justice that recognizes and 
addresses issues that are more prevalent within its population. Federal and provincial governments need 
to develop approaches within prisons and the justice system as a whole that provide culturally diverse 
and appropriate programming for indigenous Canadians.
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The experience of indigenous citizens with our justice system has not been a positive one. The CBABC 
recognizes that systemic discrimination towards indigenous people needs to be examined at every 
level of the provision of government services including how policies are framed and services delivered 
in the administration of justice. Where necessary, education and institutional change are required for 
reconciliation to begin. The CBABC supports critical evaluation of policy and program implementation 
in provincial corrections, policing, legal aid funding, the exercise of prosecutorial discretion, and broadly 
the overall operation of the courts in a manner that will promote the objectives of reconciliation. 

The report and calls for action of the federal Truth and Reconciliation Commission provide important 
and timely guidance as to steps that can be taken to improve the situation. There are several key areas 
that impact on provincial jurisdiction and require action in the justice sector. In particular, the CBABC 
calls on the provincial government to:

• Review and amend its statutes of limitations to ensure that they conform to the principle that 
governments and other entities cannot rely on limitation defences to defend legal actions of 
historical abuse brought by indigenous people;

• Commit to eliminating the over-representation of indigenous people in Canada’s prisons over the 
next decade, and to issue detailed annual reports that monitor and evaluate progress in doing so;

• Provide sufficient and stable funding to implement and evaluate community sanctions that 
will provide realistic alternatives to imprisonment for indigenous offenders and respond to the 
underlying causes of offending;

• Provide culturally diverse and appropriate programming in prisons, particularly for indigenous 
Canadians;

• Ensure that Fetal Alcohol Spectrum Disorder – which affects significant numbers of both indigenous 
and non-indigenous Canadians – is properly diagnosed and that FASD is properly treated as a 
mitigating factor in sentencing; 

• Commit to eliminating the overrepresentation of Indigenous youth in custody over the next decade;

• Create, in collaboration with indigenous people, adequately funded and accessible indigenous-
specific victim programs and services with appropriate evaluation mechanisms; and

• Commit to the recognition and implementation of aboriginal justice systems in a manner consistent 
with treaty and constitutional obligations, as well as the United Nations Declaration on the Rights of 
indigenous Peoples (endorsed by Canada in November 2012).

In addition, the CBABC calls on the provincial government to:

• Expand the First Nations Court Program, which successfully operates at present in New 
Westminster, North Vancouver, Kamloops and Duncan; and

• Continue and expand the Legal Services Society child protection service pilot project.

RECOMMENDED ACTION
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Restorative Justice
Restorative justice is an approach 
that provides a new set of tools that 
complement and can work within all 
levels of the traditional justice system. By 
looking at victim and community needs 
first, restorative justice recognizes that, 
while crime offends society as a whole, 
crime is primarily an offence against 
people. Restorative justice therefore 
involves the victim, the offender, and 
their communities in the search for 
outcomes that meet the needs of those 
who have been harmed and address the 
underlying causes of the act. This may 
include restitution, counselling, apology 
letters and/or community service, 
but can also invite creative solutions 
determined by key stakeholders.

In 2012, as he recommended greater 
funding for restorative justice programs, 
Geoffrey Cowper noted that “research 
has been conducted which supports 
the expansion of the use of restorative 
justice programs as it concludes that 
there is a greater degree of acceptance 
by offenders, a far higher degree 
of satisfaction by victims, lowered 
recidivism rates and an increase in public 
confidence.” In his 2016 update, Mr. 
Cowper noted that “although there has 
been some support expressed for that 
recommendation, there does not seem to 
be much evidence of increased use and 
acceptance by others within the criminal 
justice system.” 

While research points to the 
effectiveness of restorative justice 
programs, the justice system in British 
Columbia has been slow to take 
advantage of its benefits. 

While the value of restorative justice programs has been well 
demonstrated, they remain on the fringes of the criminal 
justice system. A robust and comprehensive restorative 
justice program, which can be accessed at the discretion 
of both police forces and Crown counsel, has potential for 
significant cost savings to both the judicial and corrections 
systems. Building this type of program would require:

• A funding model for community-based restorative justice 
organizations that allows them to accept all referrals 
from both police and Crown counsel, provide high-
quality training to staff members, retain staff and provide 
a viable career path for those who wish to excel as 
restorative justice practitioners, and constantly improve 
upon programming.

• The development of common standards and training 
regimens across the province that will enhance the 
reputation of restorative justice organizations while 
allowing them, at the same time, to retain their close 
community ties and reflect the nature and needs of their 
local communities.

• The authorization of community programs as alternative 
measures pursuant to Section 717(1) of the Criminal 
Code.

• Amended government policies guiding Crown counsel 
to permit expanded referrals to restorative justice 
programs.

• A plan to educate players in the justice system as to the 
benefits of restorative justice programs.

The CBABC calls on the provincial government to take these 
steps to make restorative justice a key part of our criminal 
justice system.

RECOMMENDED ACTION
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Mental Health - The Option of Legal Representation at Hearings
Patients with mental health issues who 
have been involuntarily detained do 
not have a clear option to have legal 
representation when their review or 
hearing is held. The Mental Health Act 
states that the hearing must be held 
in private (unless the panel orders 
otherwise), and that only a person 
who satisfies the panel that they have 
a material interest or knowledge of 
matters relevant to the hearing can give evidence or make submissions at the hearing. The Act does not 
make specific reference to legal representation for the patient. 

Support for High Needs Rural Communities
Many smaller BC communities face 
challenges in recruiting lawyers who  
are willing to join or establish local 
practices that can meet the community’s 
legal needs. Recent graduates of law 
schools are often drawn to higher paying 
work in larger urban centres where they 
can focus paying off substantial debt 
amassed during their legal education. 
They cannot afford to set up practices in our smaller centres and rural areas. This difficulty in attracting 
young lawyers to BC’s rural communities leaves them underserved in this regard. The citizens have 
no one to do wills, convey property, assist families in crisis or help businesses. Unlike medical school 
graduates, who have access to the government’s loan forgiveness program for rural placements, law 
school graduates lack equivalent incentives that might attract them to practise in rural communities. 

Adapt the BC government’s existing loan forgiveness 
program for recent law school graduates who agree to 
practise in an identified high-needs community for five years. 

RECOMMENDED ACTION

Amend the Mental Health Act in the interest of fairness so 
that a patient, who is the subject of a review of a physician’s 
decision to involuntarily detain that patient, has the option of 
legal representation during the review proceeding.

RECOMMENDED NO COST ACTION
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Cyclist Safety and Motor Vehicle Act Reform
Cycling is growing as an accepted and 
popular means of transportation in 
British Columbia. Yet the Motor Vehicle 

Act, which sets out the rules for road 
use, has changed little since 1957. As a 
result, cyclists and motorists alike may 
be unclear as to the relevant laws, if 
they exist. This lack of clarity creates a 
potentially dangerous situation for cyclists. Today, this act might be better named the Road Safety Act to 
reflect the fact that it is not only motorists who require protection and consideration but all road users. 
In 2015, Ontario introduced a number of reforms aimed at making roads safer for cyclists. BC should 
follow suit by, for example, clarifying when a cyclist would not be required to ride as near to the right 
side, increasing fines for “dooring” of cyclists, clarifying how closely a motor vehicle can travel next to a 
cyclist, providing reasonable limitation on powers to seize a cycle, and improving access to pedestrian-
controlled traffic signals.

Underinsured Motorist Protection
Today underinsured motorist 
protection, which provides insurance 
coverage for the holder in the event they 
are involved in a motor vehicle accident 
involving someone with inadequate 
insurance, is available only to British 
Columbians who own or rent a car or 
have a driver’s licence, or are a member 
of a household of a person who owns or 
rents a car or has a driver’s licence. This 
means that some British Columbians 
are not protected if they are involved 
in an accident with a motorist who has 
minimal or no insurance. 

Update the Motor Vehicle Act to recognize the prevalence of 
cycling as an established and growing form of transportation.

RECOMMENDED NO COST ACTION

Expand the availability of underinsured motorist protection 
to include those who do not have a driver’s license, own or 
lease a car, and do not live in a household of someone who 
has a driver’s license or owns or leases a car.

RECOMMENDED NO COST ACTION
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STABILITY FOR  
BUSINESS
Civil, criminal and family matters are dealt with by the same courts, so delays in any case slows down all 
cases. Businesses that face long waits to access the justice system incur greater costs of doing business in 
BC. If you are attempting to collect a debt or resolve a dispute with your tenants, you need reasonably 
quick and efficient access to the courts.

When businesses cannot get access to the justice system in a timely manner, investment decisions may 
be delayed and frustration builds. Businesses would prefer to resolve their disputes quickly and efficiently 
so that energy can instead be spent on making investments that grow business and create jobs in British 
Columbia. That is why the CBABC’s recommendations, which have been endorsed by the BC Chamber 
of Commerce, around the funding of legal aid and the Court Services Branch, and maintaining an 
appropriate complement of Provincial Court judges, are sound policy decisions in support of business,  
as well as families and communities. 
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Enforcement of Canadian Money Judgments
A money judgment is an order issued 
by a court for a party to a lawsuit to 
pay the other party a sum of money. 
Often money judgments go uncollected 
and rarely do they result in immediate 
payment. Part of the reason is that the 
system for enforcing money judgments 
in British Columbia is archaic, 
fragmentary, and inefficient. Whereas 
the awarding of a money judgment 
should mark the end of a litigant’s quest for compensation, it often marks only the beginning of a more 
difficult and frustrating experience - enforcing the judgment to obtain payment.

Reform of Commercial Tenancy Law
The Commercial Tenancy Act that is in 
force in 2007 is essentially the same 
Act that the legislature passed in 1897. 
Many of the issues addressed by the 
Act relate to technical matters that 
are now anachronisms. At the same 
time, the Act fails to deal with many 
more pressing issues in commercial 
leasing law. The legal issues at play in 
the commercial leasing sector are often 
complex. Sophisticated parties are able to manage this complexity by creating extremely detailed and 
comprehensive leases. But not all participants in the commercial leasing sector have the sophistication or 
the resources to follow this path. The main statute in this area should provide the public with a clear and 
consistent legal framework for commercial leasing, which is also flexible enough to allow sophisticated 
parties to craft their own solutions to many of the legal issues that will confront them over the course of 
the landlord–tenant relationship. 

Amend the Commercial Tenancy Act as outlined in the BC Law 
Institute’s Report No. 55 (October 2009), with one result being 
a streamlined dispute resolution process for commercial  
landlord-tenant disputes.

RECOMMENDED NO COST ACTION

The CBABC supports the 2005 recommendation by the BC Law 
Institute for the adoption of the Uniform Civil Enforcement of 
Money Judgements Act to modernize, harmonize and consolidate 
the law governing enforcement of money judgements.

RECOMMENDED NO COST ACTION
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Harmonizing the Class Proceedings Act
British Columbia is the only jurisdiction 
in Canada that requires members of a 
class outside of the province to opt-in to 
a multi-jurisdictional class action, rather 
than simply permitting them to opt-out. 
This effectively means that for the vast 
majority of cases, a British Columbia 
class proceeding will only include 
BC residents, regardless of whether the case has national implications. This causes complications and 
inefficiencies where a class action commenced in British Columbia may involve class members outside of 
the province.

Contract Fairness Act
In its report of September 2011, the 
BC Law Institute identified a need to 
clarify ambiguities in various doctrines 
governing contract fairness, including 
unconscionability, duress, undue 
influence and obligations of good faith, 
and to address the appropriate remedies 
for misrepresentation. Currently, the 
law is a complicated patchwork of 
confusing rules. The proposed Contract Fairness Act would make it easier for business to resolve disputes, 
reduce court cases, reduce court time and increase clarity in the law.

Limitations Periods
The Limitation Act outlines the set 
period of time that people have to start 
a proceeding to sue someone in the civil 
justice system. Since 2013, the limitation 
period applicable in most circumstances 
has been two years from the date a 
claim is discovered. Unlike some other 
provinces, the law in British Columbia 
does not restrict parties from placing 
provisions in contracts (including 
standard form consumer contracts) that 
would reduce this time period, which 
gives rise to the potential for unfairness.

The CBABC continues to advocate, as it did in the 2013 
Agenda for Justice, that the BC government enact a Contract 
Fairness Act as recommended by the BC Law Institute. 

RECOMMENDED NO COST ACTION

The CBABC continues to recommend, as it did in the 2013 
Agenda for Justice, that the BC government amend the 
Limitation Act (2012) to allow parties to extend or vary, but not 
shorten, limitation periods by agreement. This amendment 
would align BC with similar legislation in Alberta and Ontario 
(the Ontario law is specific to consumer claims).

RECOMMENDED NO COST ACTION

Amend the Class Proceedings Act to harmonize with legislation 
in place in other Canadian provinces governing class actions.

RECOMMENDED NO COST ACTION
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CONCLUSION
The Canadian Bar Association’s members in British Columbia have unique insight into the operation of 
the province’s justice system. We work within the system daily and represent a wide variety of clients 
and stakeholders whose legal issues become our own, and whose personal and business challenges and 
crises we witness. CBABC is committed to the steady improvement of our justice system, through 
improved access for all British Columbians, through the strategic and efficient operation of the system 
made possible through careful analysis and innovation, and by acting with sensitivity and courage to 
meet the needs of those who suffer most under the system today. 

The Government of British Columbia and Members of the Legislative Assembly have the opportunity 
- every day - to improve the lives of British Columbians by taking steps to ensure they have access 
to justice that is delivered in a timely manner, by courts supported by up-to-date legislation and 
technology, and with a studied interest in their needs and challenges. It is our hope that this document 
will inspire discussion of the issues highlighted that challenge us today and, better still, that it will inspire 
action to address those challenges. While the months leading up to an election are certainly a good time 
to discuss issues of importance to British Columbians, we also hope that the issues we raise here will 
remain in the thoughts and actions of our elected representatives and the voters of British Columbia in 
the years ahead.

Appended is the list of proposed legislative changes with links that will provide more detail to readers. 
The CBABC strongly urges leaders, advisors and decision-makers to include An Agenda for Justice in 
their policy platforms in the years ahead.

For further information, please contact:

Canadian Bar Association, BC Branch
10th Floor, 845 Cambie Street
Vancouver, BC V6B 5T3
604-687-3404
1-888-687-3404

Michael Fitzwilliam Welsh
President
president@cbabc.org
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BACKGROUND READING

Effective Access to Justice
2012 Cowper Report: 
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/cowperfinalreport.pdf 

2012 White Paper (Part One): 
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/whitepaperone.pdf

CBABC response to White Paper (Part One): 
www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC_Response_to_2012_White_Paper.pdf

2013 White Paper (Part Two): 
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/whitepapertwo.pdf

2016 Cowper Update: 
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/cowper-report-4-
anniversary-update.pdf

Segal Review of Public Prosecution Service:  
www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/reports-publications/cjb-
segalreport-2016.pdf

Funding for Family Law Services / Legal Aid Tariff / Successful Legal Innovations:
www.lss.bc.ca/legal_aid_update/legalAidBCUpdateNov2016.html
www.lss.bc.ca/media/factSheets.php
www.llbc.leg.bc.ca/public/pubdocs/bcdocs2016/596934/2016-04backgroundandstatistics.pdf
www.lss.bc.ca/assets/media/newsReleases/2016PublicOpinionSurvey-Media%20Release.pdf

2011 Doust Report: 
www.publiccommission.org/media/PDF/pcla_report_03_08_11.pdf

Funding for Court Staffing, Infrastructure and Technology:
www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC-ELitigation-Report.pdf

Provincial Court Judge Complement Updates, Time to Trial Updates, and Annual reports:
www.provincialcourt.bc.ca/news-reports/court-reports

A digital version of An Agenda for Justice and links to this background reading can be found at: www.cbabc.org/A4J

http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/cowperfinalreport.pdf 
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/whitepaperone.pdf
http://www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC_Response_to_2012_White_Paper.pdf 
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/whitepapertwo.pdf
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/cowper-report-4-anniversary-update.pdf
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/cowper-report-4-anniversary-update.pdf
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/reports-publications/cjb-segalreport-2016.pdf
http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/criminal-justice/prosecution-service/reports-publications/cjb-segalreport-2016.pdf
http://www.lss.bc.ca/legal_aid_update/legalAidBCUpdateNov2016.html
http://www.lss.bc.ca/media/factSheets.php
http://www.llbc.leg.bc.ca/public/pubdocs/bcdocs2016/596934/2016-04backgroundandstatistics.pdf
http://www.lss.bc.ca/assets/media/newsReleases/2016PublicOpinionSurvey-Media%20Release.pdf
http://www.publiccommission.org/media/PDF/pcla_report_03_08_11.pdf
http://www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC-ELitigation-Report.pdf 
http://www.provincialcourt.bc.ca/news-reports/court-reports
http://www.cbabc.org/A4J
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Supporting BC’s Families
Unified Family Court:
www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/final_05_05.pdf
www.justice.gc.ca/eng/rp-pr/cp-pm/eval/rep-rap/09/ufc-tuf/index.html

Reverse Mortgages:
bcli.org/sites/default/files/Reverse_Mortgages_Rep.pdf

Wrongful Death Legislation:
www.cbabc.org/Our-Work/Advocacy/An-Agenda-for-Justice/Family-Compensation-Act.aspx

Public Safety and Community Fairness
Truth and Reconciliation Commission:
www.trc.ca/websites/trcinstitution/index.php?p=905

Attracting Lawyers to High Needs Rural Communities:
www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/Rural_Lawyer_Student_Loan_Forgiveness.pdf
www.cbabc.org/Our-Work/Initiatives/REAL/REAL.aspx

Underinsured Motorist Protection:
www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/Underinsured_Motorist_Protection.pdf

Stability for Business
Enforcement of Canadian Money Judgments:
www.bcli.org/project/uniform-civil-enforcement-money-judgments-act

Commercial Tenancy Laws:
www.bcli.org/project/commercial-tenancy-act-reform-project

Class Proceedings Act:

www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC_Class_Proceedings_Act.pdf

Contract Fairness Act:
www.bcli.org/project/unfair-contracts-relief

http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/justice-reform-initiatives/final_05_05.pdf
http://www.justice.gc.ca/eng/rp-pr/cp-pm/eval/rep-rap/09/ufc-tuf/index.html
http://bcli.org/sites/default/files/Reverse_Mortgages_Rep.pdf
http://www.cbabc.org/Our-Work/Advocacy/An-Agenda-for-Justice/Family-Compensation-Act.aspx
http://www.trc.ca/websites/trcinstitution/index.php?p=905
http://www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/Rural_Lawyer_Student_Loan_Forgiveness.pdf 
http://www.cbabc.org/Our-Work/Initiatives/REAL/REAL.aspx
http://www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/Underinsured_Motorist_Protection.pdf 
http://www.bcli.org/project/uniform-civil-enforcement-money-judgments-act
http://www.bcli.org/project/commercial-tenancy-act-reform-project
http://www.cbabc.org/CBAMediaLibrary/cba_bc/pdf/A4J/CBABC_Class_Proceedings_Act.pdf 
http://www.bcli.org/project/unfair-contracts-relief





