AN AGENDA FOR
JUSTICE

Platform Updates - September 2018

INTRODUCTION
Families, communities and businesses desire practical laws to serve modern needs and
the efficient resolution of legal conflicts to reduce interference in their personal and
professional lives. The Canadian Bar Association, BC Branch (CBABC) is here to help
the BC government deliver on these objectives.
In early 2017, CBABC released a platform paper entitled An Agenda for Justice 2017.
The paper outlined several justice and legislative recommendations and reforms
that highlighted issues within BC’s justice system and identified a path toward their
improvement.
Nearly two years later, CBABC updates An Agenda for Justice 2017 to acknowledge and
celebrate the work government has done to improve access to justice in BC, and to
address the need for further investment and effort in areas where circumstances have
changed or there has been substantial public debate.
There are several issues discussed in An Agenda for Justice 2017 that remain priorities
– this 2018 Update is focused only on areas where issues have evolved since early 2017.
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UPDATES TO 2017 ISSUES
Legal Aid funding for Family Law services
CBABC has long called for adequate legal aid funding for family law services in
British Columbia. In its 2018 Budget, the BC government responded by increasing
investments in the justice sector and allocating nearly $4.8 million in additional
annual funding to the Legal Services Society (LSS) for legal aid, with a focus on
Indigenous and family law services.
While this investment demonstrates that the government understands the lack
of suitable funding for family law services, the new funding is only a fraction
of what is needed to provide assistance to all qualifying individuals. Legal aid
representation in family law cases is provided as a matter of course only in very
specific circumstances, such as where there are actual or threatened safety or
violence issues, or to resolve a serious denial of access to children such as potential
removal of children from the jurisdiction.
The additional money has permitted limited discretionary funding for other
cases – but many of those in desperate need of assistance to resolve their family
law issues continue to be unable to obtain assistance from legal aid.

Parents Legal Centres
In addition to the new funding for family law services, the BC government
has provided an additional $3.8 million in annual funding to the LSS to
continue operation of the two Parents Legal Centres (PLCs) in Vancouver
and Surrey and to expand this model to more locations in British Columbia.
PLCs provide families with support when facing possible government removal
of their children, helping them to resolve not only their legal matter but also
the underlying non-legal issues, such as housing or addictions, which often
lead to protection concerns in the first place. The expansion of PLCs was
recommended by Grand Chief Ed John in his 2016 report on Indigenous child
welfare in BC, and the government is to be commended for providing this
additional funding.
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Legal Aid Tariff
Lawyers performing legal aid work are paid based on a tariff. The current state
of the legal aid tariff has real consequences for citizens who are already among
the most vulnerable in our society. That tariff has increased only once since 1991
and does not provide reasonable compensation for assisting low-income people
qualified for legal aid.
Many dedicated lawyers in British Columbia are unable to help because they
cannot afford to act. The current tariff simply does not cover the overhead costs
of most lawyers. LSS regularly pays travel costs to bring in lawyers from other
communities where no local lawyers are willing to do the work. The situation is
particularly acute when it comes to family and child protection cases – areas in
which familiarity with local issues and support programs is especially important.
The tariff is paid on an hourly basis or on block fees. When compensation is paid
based on hours worked, the rate in BC ranges from $84 - $92 depending on the
experience of the lawyer involved. This is far behind the rate in Ontario, and pales
in comparison to the rate the BC government pays outside lawyers hired in child
protection cases (generally $135).
Provincial Rate Comparison
Hourly
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$120
$125
$135

Source: Legal Services Society (BC), 2018

In addition, there are significant restrictions on the number of hours that can
be charged for any particular task – the allowable hours are well below what is
necessary in most cases for the legal work required.
Where block fees are paid (as in most criminal law matters), the effective rate
is often substantially less than $84 per hour. For example, in the criminal law
area, a lawyer working on a sentencing hearing (including collecting evidence,
investigating treatment options, all other preparation and up to a half day in court)
will be paid either $100 or $125 depending on the seriousness of the matter.
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The Attorney General has acknowledged that the legal aid tariff in British Columbia
continues to be a concern. Disappointingly, the government did not address the
tariff in the 2018 Budget. CBABC urges a review of the current legal aid tariff
and an investment in funding to increase the LSS budget and allow them to match
rates in comparable jurisdictions and improve block funding. LSS requires
$38-$49 million in funding to increase the tariff to more realistic rates of $150
to $175 per hour. We call upon government to increase the tariff.
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PST and Legal Aid
In 1992, the BC government added Provincial Sales Tax to legal advice or
representation. The stated intent was the additional revenue would go to legal
aid funding. Successive governments have not adhered to that intent and general
revenue has benefitted instead. CBABC calls for the elimination of the PST on
legal services, or for full proceeds directed to legal aid.
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Court Services Staffing, Infrastructure
& Technology
An Agenda for Justice 2017 called upon the BC Government to provide appropriate
levels of funding in a number of areas to improve access to justice in BC.
In the 2018 BC Budget, the government included investments in several areas:
• $5 million more per year for sheriff services and court staff to reduce delays
in the court system; and
• An additional $3.3 million annually was allotted to Ministry initiatives related to
family dispute resolution services and increasing digital access to justice services.
These investments are important and we commend the government’s efforts.
CBABC is committed to monitoring how these funds are distributed and utilized,
what delays and other issues in the court system are still occurring, and what
further support they may need.
We understand that one solution to sheriff shortages has been to add a third class
of sheriffs to be trained each year. Given the increasing demands of new facilities
opening in the near future and the ongoing attrition, the number of available
sheriffs may not keep up with demand. We hear anecdotally that police forces are
recruiting many young sheriffs and offer better compensation packages. This is a
problem that demands solutions beyond simply training additional sheriffs.

Unified Family Court
British Columbia’s Supreme Court and Provincial Court have shared jurisdiction
over family matters. This model is inefficient and expensive, as parties sometimes
have proceedings in both courts. It requires the maintenance of two parallel
systems of court and therefore often leads to delays. There is a better structure the
government can make available so that families can resolve disputes quickly and
efficiently – a clear benefit to parents and children.
A Unified Family Court (UFC) is one level of court that deals with all family law
matters. UFCs have many advantages including simplified rules and procedures, a
specialized bench, a strong cooperative resolution focus and extensive services for
children and families.
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British Columbia was a pioneer in establishing a UFC pilot project in 1974, which
would have eliminated overlap in jurisdictions. However, that pilot project lapsed
and, while all other Canadian common law provinces have since established UFCs,
British Columbia has not.
The current federal government is committed to establishing UFCs across the
country. The 2018 Federal Budget included funding for the establishment of a
UFC in Alberta and the expansion of existing UFCs in Ontario, Nova Scotia and
New Brunswick. This funding includes the salaries of judges appointed to the
UFCs. We appreciate the BC government’s effort to provide better information
systems to those going through family issues, but we also need to ensure that a
better dispute resolution process is created. CBABC strongly encourages the
BC government to negotiate with the federal government for implementation
of a UFC in British Columbia as part of the February 2019 budget.

Indigenous Justice
An Agenda for Justice 2017 called for action on how Indigenous people interact with
the justice system, including:
• Reducing the over-representation of Indigenous inmates in our prisons;
• Reducing the over-representation of Indigenous children in care;
• Recognizing that Indigenous communities suffer from an ongoing and
disproportionate level of violence and crime, with far too many Indigenous
people as the victims of such crime; and
• Expanding the use of restorative justice both in Indigenous and non-Indigenous
communities.
CBABC recognizes steps taken by the government to address several of these
issues, including:
• Engagement with Indigenous organizations and communities;
• Capacity funding for the Aboriginal Justice Council to assist in providing input
on government actions;
• Focusing the 2018 Justice Summits on addressing Indigenous justice issues; and
• Expansion of the First Nations Court model to Merritt (Fall 2017) and to
Prince George (Spring 2018), and with more communities actively working with
the government and the Provincial Court on further expansion of this model.
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Additional LSS funding for 2018/2019 has been used, in part, to address
the expansion of Parents Legal Centres, which provide important services
to Indigenous families facing child protection issues; and funding for up to
300 Gladue reports per year.
Gladue reports assist judges in the sentencing process by describing the unique
circumstances of an Indigenous offender’s background. They reflect a 1999
Supreme Court ruling, which requires judges to consider the unique systemic
or background factors that may have played a part in bringing the particular
Indigenous offender before the court. While such reports have been a recognized
part of our justice system for nearly two decades, there has been minimal funding
for such reports. From 2014-2017, LSS depended on non-government funding
to produce Gladue reports for approximately 75-80 legal aid clients per year.
The government’s recognition of its obligation to fund Gladue reports for legal aid
clients, and the funding now provided, is a significant step forward. As a result,
130 Gladue reports were processed in 2017-18, and LSS hopes to accomplish
300 reports for the current fiscal. However, 300 reports per year are only a small
fraction of those required, and CBABC urges the government to ensure that
funding is available for all Indigenous offenders facing sentencing who would
benefit from and seek production of a Gladue report.
Cultural competency training is important for all lawyers, but is of particular
concern to those involved in prosecuting Indigenous offenders. Government
organizations like the BC Prosecution Service are working to provide cultural
competency training to their staff, and CBABC encourages government to
continue supporting this training, and to ensure all court staff also have the
benefit of cultural competency training.

Harmonizing the Class Proceedings Act
In An Agenda for Justice 2017, CBABC called for amending the Class Proceedings
Act to harmonize with legislation in other Canadian provinces, especially for
the opt-in/opt-out rules for multi-jurisdictional class actions.
We are pleased to acknowledge this change was included in Bill 21, the
Class Proceedings Amendment Act, 2018, effective October 1, 2018. This positive
step places British Columbia’s class action cases on equal footing with
other jurisdictions.
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Protecting Detainees’ Rights Under the
BC Mental Health Act
In 2017’s An Agenda for Justice, CBABC called for a series of legislative reforms
aimed at improving the justice system, including changes to the BC Mental
Health Act (MHA). In late 2017, Community Legal Assistance Society (CLAS) also
proposed amendments to, among other things, provide for mandatory fair and
independent hearings for patients involuntarily detained and fund legal aid to
provide detainees with independent legal advice upon detention.
While the BC government has increased legal aid funding to meet the requests
for legal representation of all MHA detainees, it has made no amendments to the
MHA to better protect detainees’ rights by requiring mandatory hearings when
detainees’ liberty and physical and psychological integrity are at stake. Further,
no legal aid is available for detainees to access independent legal advice upon
detention as guaranteed by the Charter.
CBABC continues to encourage the BC government to take action and amend
the BC Mental Health Act to provide better protections of legal rights and improved
access to justice for mental health detainees.

Underinsured Motorist Protection
An Agenda for Justice 2017 called for improvement to the availability of
Underinsured Motorist Protection (UMP) coverage for those who do not
have a driver’s license, own or lease a car, and do not live in a household
of someone who has a driver’s license or owns or leases a car. ICBC has
introduced a special UMP policy for people in these categories. This is a
positive step for British Columbians to ensure they are protected if they are
involved in an accident with a motorist who has minimal or no insurance.
This special policy is an optional insurance product at a cost. Individuals not
automatically covered by basic UMP remain uncovered if they choose not to
purchase this special policy. The CBABC calls on the government to amend
the legislation governing basic UMP to ensure all British Columbians are
automatically covered by basic UMP.
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EMERGING ISSUES - ICBC
Since the 2017 publication of An Agenda for Justice 2017, two additional issues have
emerged that will have a material impact on British Columbians who are victims
of motor vehicle incidents. You are encouraged to review the CBABC Position
Paper on The Proposed ICBC Changes in Bill 20 and Bill 22, and the CBABC Position
Paper on The Civil Resolution Tribunal Amendment Act, 2018, both published May 8,
2018, for detailed information respecting our position on each issue. The papers
are available at CBABC.org. The implementation of the changes recommended in
CBABC’s position papers will better serve British Columbians than the proposed
ICBC changes put forward by government in February 2018.

Minor Injury Caps – Bill 20
Orderly reform of our laws regarding motor vehicle accidents and insurance has
been overtaken in the past year by concerns about the financial health of ICBC.
The root causes of these concerns lie in steadily increasing accident rates, for which
distracted driving has been a significant contributing factor. Public resistance to
increased insurance premiums has created pressures on government to restrict
premium increases – and the resulting financial strain has come to a head.
Bill 20 – introduced in April and passed in May 2018 – changes BC’s motor vehicle
accident liability laws to cap the payment of non-pecuniary damages for “minor
injuries” at a proposed $5,500. These caps are to apply to motor vehicle accidents
occurring after April 1, 2019. For ICBC to achieve its desired financial savings,
the anticipated definition of “minor injury” will likely have to capture injuries that
have significant impacts on those suffering them.
While supposedly justified on the basis of reducing legal costs, the caps will have
only an indirect impact on legal costs. Rather than addressing the fundamental
causes behind the increased number of accidents, and resulting increased number
and cost of claims, this legislation simply takes money out of the pockets of injured
British Columbians.
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Instead of penalizing British Columbian motorists with a limitation on rights
to recovery of damages following injury, CBABC calls on the government to
implement ways of addressing the financial situation at ICBC that are aimed at
the root problems that resulted in the financial crisis – namely, improving driving
practices, reducing distracted driving, revision of claims adjusting practices,
modernizing premium assessment, transferring revenues back to ICBC for
functions funded by policy dollars, and incentivizing utilization or crash reduction
technologies. As well, CBABC is supportive of efforts to streamline the litigation
process as and where appropriate, which has the potential to result in significant
cost savings.
CBABC applauds the legislative changes that have resulted in significant
enhancement of accident benefits. By ICBC paying the full cost of treatment
such as physiotherapy, and not requiring those injured to pay up front and seek
reimbursement later, those injured can take full advantage of available treatments,
recover more quickly, and minimize other losses.
However, ICBC’s net cost of these enhanced benefits should be minimal because
previously most of those injured would eventually recover full compensation
for medical treatment. In addition, early treatment should result in improved
recoveries that reduce overall claims. As a result, the enhancement of the accident
benefit scheme does not provide a justification for the imposition of a cap on nonpecuniary damages, limiting entitlement to full compensation following injury.

Expansion of Civil Resolution Tribunal – Bill 22
Bill 22 – introduced in April and passed in May 2018 – significantly expands
the jurisdiction of the Civil Resolution Tribunal (CRT) and largely insulates its
decisions from appellate review by the courts. New areas of jurisdiction include:
• Questions as to whether injuries arising from a motor vehicle accident are
“minor” and thus subject to the cap;
• Claims for damages arising from motor vehicle accidents to a $50,000
maximum; and
• Claims relating to housing cooperatives, community service cooperatives,
and societies.
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The CRT is a relatively new organization with extremely limited experience in
personal injury matters. Prior to Bill 22 coming into force, the CRT focused on
helping British Columbians resolve strata disputes (since 2016) and small claims
matters under $5,000 (since 2017). It has some benefits, including the provision
of plain language accessible legal information modules, the facilitation of early
settlement of disputes, and the use of online technology. However, it is at the
very early stages of operation and any “expertise” in its new areas of jurisdiction
is aspirational rather than real. And the proposed new monetary threshold for
motor vehicle accidents of $50,000 is substantially larger than the current small
claims jurisdiction.
In comparison, the Canadian judicial system, which has evolved over hundreds of
years of practice and binding precedent, has extensive experience in assessing fair
compensation for those injured in motor vehicle accidents. It provides assessment
on the basis of fairness with impartial decision-makers who are independent
from government.
There are a number of concerns about the new jurisdiction being provided
to the CRT:
• The large volume of cases that will be funneled to the CRT will likely make
speedy and fair resolutions a great challenge. The use of the CRT was justified
in part on its ability to resolve disputes more quickly. The reality is that the
time from accident to the determination of a case is largely driven by the time
required to ensure that injuries have fully resolved. At present, trial dates
that are two or three days in length are available within two to six months
(depending on registry). It is unlikely the CRT will provide resolutions more
quickly than the courts.
• The CRT model envisions most cases being adjudicated without a hearing, based
solely on documents and submissions. Motor vehicle accident cases are not
suited for such adjudication. Liability disputes typically involve an assessment of
credibility and require an opportunity for the adjudicator to observe bias. Even
when only damages are at issue, credibility is often an important consideration.
Assessment of damages, and in particular assessment of whether an injury
falls within the category of a “minor injury”, will be dependent upon viva voce
evidence from the injured party respecting the impact of the injury on their
life. Such evidence needs to be heard in person. Injuries involving soft tissue
in particular need to be put to the test of cross-examination as they are almost
without exception based solely on an individual’s subjective experience without
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corroboration of x-ray findings or other objective tests. Cross-examination of
witnesses is often integral to a determination of the case, and an online tribunal
is not an effective approach to deciding such cases.
The judges making up our courts are independent – in that their appointments
are indefinite, made after a lengthy review and application process, and their
compensation is set through an independent process. Our courts have a long
tradition of independently adjudicating disputes with the utmost fairness. In
contrast, CRT adjudicators are government employees who report to the same
Minister as does ICBC. Their appointments are for terms ranging from two to
five years. The majority are part-time appointees who are paid on a per diem basis
only when cases are assigned to them. Their independence is substantially different
from the judges who have traditionally dealt with such claims. Whether or not the
CRT has jurisdiction over motor vehicle cases, it is essential that CRT adjudicators
be independent of government.
There is no deficiency in the current court-based regime that would make the
CRT a more suitable venue for motor vehicle cases. The courts have a long history
of fair and predictable resolution of such cases, such that only about 2% of motor
vehicle cases actually go to a full trial.
Two other concerns about the CRT are noteworthy here. While small claims
matters are subject to re-hearing in the provincial courts, strata property disputes
were subject to a limited right of appeal (on questions of law). Bill 22 seeks to
eliminate that right of appeal. Instead, CRT decisions on strata property matters,
as well as cases involving cooperative associations, societies and many motor
vehicle accident cases, will be subject to provisions that severely restrict review
by the courts. A party will have to establish that a CRT decision was “patently
unreasonable” before the Court can intervene, or where the CRT procedures are
challenged, that the tribunal did not, in all the circumstances, act fairly. These
are very difficult barriers and are rarely met. Given the broad jurisdiction being
handed to the CRT, its decisions should continue to be subject to appeal on
questions of law. CRT decisions should not be legislatively insulated from
judicial review.
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Second, the CRT has traditionally excluded lawyers from participating in hearings.
While Bill 22 makes an exception for motor vehicle accident cases – victims of
injury will be able to be represented in such cases – the traditional rule will continue
to apply to all other areas of CRT jurisdiction. This rule has been particularly
problematic for strata councils – where the issues at stake are often complex, the
strata’s insurance often provides coverage for legal representation, yet strata council
members are unhappily pressed into service as advocates as a result of this rule
whether or not they are willing and able to do it. Additionally, lawyers play a valued
role in ensuring that administrative processes are fair. The CRT rule restricting
lawyer participation serves no purpose and should be removed from the Act.

CONCLUSION
Through its membership, CBABC has unique insight into British Columbia’s justice
system and is committed to steadily improving access to justice in the province.
The government can help enrich the lives of British Columbians by taking
steps to ensure justice is delivered in a timely manner with up-to-date legislation
and technology.
CBABC asks that An Agenda for Justice 2017 and the 2018 Platform Updates inspire
discussion and action on the issues highlighted, and strongly urges government
leaders and decision-makers to include our recommendations in their policy
platforms.
For further information, please contact:
Canadian Bar Association, BC Branch
10th Floor, 845 Cambie Street
Vancouver, BC V6B 5T3
604-687-3404
1-888-687-3404
Margaret A. Mereigh
2018-19 President
president@cbabc.org
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