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News
Tremblay sees Girouard matter 
as having run its course already
CRISTIN SChMITz 
OTTAWA

The Quebec Superior Court 
judge facing a second formal 
inquiry into his conduct — this 
time for allegedly misleading a 
previous inquiry of the Canadian 
Judicial Council (CJC) — argues 
the “unprecedented” move is 
unfair, and constitutionally off-
side, because the disciplinary 
body recently dismissed the case 
triggered by accusations the 
judge used cocaine before he 
joined the bench.

Gérald Tremblay of Montreal’s 
McCarthy Tétrault, who repre-
sents Justice Michel Girouard 
with co-counsel Louis Masson of 
Quebec City’s Jolicoeur Lacasse, 
said the council of chief justices 
is functus officio because it has 
fully considered all the allega-
tions and evidence against his 
client, and 17 members decided 
unanimously April 20 not to rec-
ommend the judge’s removal to 
federal Minister of Justice Jody 
Wilson-Raybould. 

For the CJC to proceed with a 
redo — as called for last month 
by Wilson-Raybould and Quebec 
Minister of Justice Stéphanie 
Vallée — amounts to double jeop-
ardy and visits great unfairness 
on Justice Girouard, who was 
just back on the bench after 
being effectively suspended for 
much of the three-plus years the 
council’s investigation and first 
inquiry took, Tremblay said. “It’s 
a sad day if they go ahead with 
it.”

The former Quebec bâtonnier 
said he is not ruling out challen-
ging the constitutionality of the 
proceedings in court (Justice 
Girouard went to court three 
times previously with interlocu-
tory challenges to the proceed-
ings). 

Tremblay stresses the matters 
considered by the council 

included the report it received 
last November from two of three 
members of the CJC’s formal 
Inquiry Committee which urged 
the council to recommend Jus-
tice Girouard’s removal to the 
federal justice minister because 
he lacked “candour, honesty and 
integrity” in his testimony and 
gave “false and deceitful evi-
dence” as part of his successful 
defence against the cocaine-use 
allegations. That majority view 
was disputed by the Inquiry 
Committee’s chair and third 
member, Manitoba Chief Justice 
Richard Chartier who said in his 
dissenting report to the council 
the inconsistencies, errors or 
weaknesses in the judge’s testi-
mony over several days were not 
serious enough to give rise to any 
concrete doubt about his cred-
ibility. As well the council had 
before it detailed written sub-
missions from the judge and the 
CJC’s independent counsel on 
the very credibility issues the 
federal and Quebec justice min-
isters now want the council to 
probe, Tremblay said. 

He told The Lawyers Weekly 
the council cannot now revisit 
the case “because it’s done.” He 
added, “The matters have been 
specifically dealt with during the 
argument, and the council…

unanimously decided: ‘We’re 
closing the file.’ ” 

He contends that launching a 
second inquiry impinges on judi-
cial independence and amounts 
to executive interference with 
the determination that Justice 
Girouard’s removal is not war-
ranted, as made by the judicial 
branch — which is charged with 
exercising its discipline role, free 
from political considerations. 

However, over the objections of 
Justice Girouard’s counsel, the 
CJC announced last month it is 
striking an Inquiry Committee in 
response to the ministers’ 
“request” to commence a CJC 
inquiry under s. 63(1) of the 
Judges Act (upon which request, 
the statute says the CJC “shall 
commence an inquiry.”) The CJC 
said its bylaws and statute are 
clear it must do so, but it is open 
to Justice Girouard to object to 
the Inquiry Committee members 
after they are appointed.

CJC executive director and 
senior general counsel Norman 
Sabourin told The Lawyers 
Weekly he does not anticipate an 
inquiry hearing before the fall. 
“Everyone will want to move 
expeditiously,” he emphasized. 
But there are procedural steps 
that must occur first. For 
example, Wilson-Raybould has 
60 days to name a lawyer or law-
yers as members of the Inquiry 
Committee. 

The ministers’ announcement 
came as a surprise to the legal 
community. Marc Lemay, bâton-
nier of the Abitibi-Témis-
camingue region where Justice 
Girouard presides, publicly ques-
tioned why the government is 
second-guessing the CJC’s 
unanimous dismissal of the com-
plaint. He warned that sidelining 
the judge again will exacerbate 
local court delays.

Justice Girouard, who con-
tinues to do administration but 

is no longer sitting on cases, was 
shocked by the ministers’ request 
to revive his case, Tremblay said. 
“He fell off his chair. It was over. 
It was totally unexpected.” 

In their joint announcement, 
Wilson-Raybould and Vallée 
explained they were acting 
because the council recom-
mended not removing the judge 
from office, despite “concerns” 
expressed by two of three mem-
bers of the Inquiry Committee 
about his credibility during the 
committee’s investigation. “Given 
the important purpose of the 
judicial discipline process, the 
critical role of integrity in ensur-
ing public confidence in the judi-
ciary, and the need to ensure 
fairness to Justice Girouard, the 
ministers agree that the best 
course of action is to jointly 
request, pursuant to s. 63(1) of 
the Judges Act, that an inquiry be 
held into the findings of the 
majority of the Inquiry Commit-
tee that prompted it to recom-
mend his removal.”

Justice Girouard faced allega-
tions from a convicted drug 
dealer at the first inquiry that he 
used cocaine while he was a law-
yer — accusations which were 
unanimously rejected as 
unproven by all members of the 
Inquiry Committee, as well as by 
the council.

However, the council said in its 
report to Wilson-Raybould “we 
do not consider” the conclusion 
of the majority of the Inquiry 
Committee that the judge 
“attempted to mislead the com-
mittee by concealing the truth 
and that such conduct places 
him in a position incompatible 
with the execution of his office” 
because the majority of the com-
mittee failed to give the judge 
notice of — or an opportunity to 
respond to — its conclusion. 

The justice ministers said they 
“appreciate the council’s efforts 
to date in this difficult matter 
and look forward to receiving its 
further views.”

Asked whether the govern-
ments’ action is a rebuke to the 
CJC’s handling of the case, 
Osgoode Hall Law School dean 
Lorne Sossin saw the ministers’ 
request as “unprecedented” but 
also as a “logical and necessary 
corollary” to the council’s refusal 
to consider the merits of the 
Inquiry Committee majority’s 
impugning of Justice Girouard’s 
integrity. 

The matters have been 
specifically dealt with 
during the argument, 
and the council … 
unanimously decided: 
‘We’re closing the file.’

Gérald Tremblay
McCarthy Tétrault

Sabourin
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News 

ADAM MALIK

John Artis has one question for 
everyone in the legal field: 
What is the law? Not the defin-
ition of the law, but what is the 
idea of law? 

“We know certain things are 
against the law, but what does 
that mean? Is the law fair? 
What is the purpose of law?” he 
asked, before answering his 
own question. 

“The law is supposed to be 
unbiased” with the objective of 
“seeking out truth. It’s more 
than just studying case law and 
learning how to write a brief or 
a petition to the court. It’s more 
than that,” he told The Lawyers 
Weekly.

Artis, 69, spent 15 years in 
prison for a crime he did not 
commit, along with boxer Rubin 
(Hurricane) Carter. Their case is 
one of the most famous examples 
of wrongful conviction, with 
their fight for exoneration from 
conviction in the murder of 
three people in New Jersey 
depicted in the 1999 movie The 
Hurricane, starring Denzel 
Washington as Carter. 

Artis said he and Carter were 
found guilty and sentenced to 
three life sentences based on 
faulty evidence, poor witness 
testimony and racism.

Artis was in Toronto recently 
on behalf of Innocence Canada, 
formerly the Association in 
Defence of the Wrongly Con-
victed, a non-profit agency 
whose mandate is to prevent 
and rectify wrongful convic-
tions. Carter — who died in 
2014 — was an executive direc-
tor of the group. 

Artis talks regularly to groups 
about his wrongful conviction 
and prison experiences. He 
warns that without change, more 
lives will be damaged or 
destroyed. 

He spoke to approximately 50 
people at LexisNexis Canada’s 
head office about his experience 
growing up in segregated Vir-
ginia, his youthful athletic prow-
ess — he received a scholarship to 
Colorado State University in 
track — and how he dreamed of 
playing professional football on 
the same field as famed quarter-

back Joe Namath. Those dreams 
came crashing to a halt in June 
1966 when two males entered a 
bar in Paterson, N.J., and started 
shooting, a crime for which Artis 
and Carter would be found guilty.

Affable and charismatic, Artis 
told the crowd how he didn’t believe 
he could be convicted. “I’m waiting 
to go to college, not jail…I told the 
truth, and if I told the truth, I had 
nothing to worry about.”

But he was indeed imprisoned. 
Time stood still for him while the 
rest of the world moved on, 
“When you’re incarcerated, 
you’re removed from society so 
literally, your time stops. When 
you walk in, life goes on. Society 
advances,” he said.

And being on the inside brings a 
completely different set of rules. 
Artis described his prison sur-
roundings to the audience — a 
six-by-seven foot steel cell with a 
28-inch wide bed, a concrete floor 
and cold running water. “There is 
no course you can take, no book 
that you can read that can instruct 
you on how to do time.

“It does things to you mentally. 
Everything you learned doesn’t 

apply in prison. In prison, you 
can be killed for a pack of ciga-
rettes. A stare, bumping into 
someone. If you have an incident 
with someone, it’s not a debate. 

It results in a physical confronta-
tion. That’s the mindset of a 
prison. Physical confrontation. 
That’s how you settle things.” 

He told the story of a friend in 
prison who was killed over a debt 
of six packs of cigarettes. The 
killer, who had spent 17 years in 
jail, was set for release in two 
weeks. That didn’t matter. He 
wanted to be paid. With the 
man’s freedom just around the 
corner, the debtor didn’t see the 
need to repay. Rebuffed, the 
soon-to-be-free man said he 
would kill Artis’ friend. The 
threat wasn’t taken seriously. 
The killer, armed with a chef ’s 
knife, stabbed the friend to death 
in the shower later that day.

“Certain things die, like your 
emotions. Although you still feel 
them, you have to let them 
become dormant. Because you 
see a guy being stabbed or being 
killed or committing suicide. You 
have to be like a duck and let it 
roll off you and morbidly think, 
‘Thank God that was not me.’ ”

And for that experience, “there 
is no refund at the door…I came 
out at 35; I can’t go back to 19.”

Artis said it is so important for 
people to have access to those 
who can help fight their wrong-
ful incarceration. He was lucky; 
he knew Carter, who knew the 
late heavyweight boxing cham-
pions Muhammad Ali and Joe 
Frazier. They had powerful allies 
on the outside. Artis and Carter 
were eventually set free, with the 
judge saying the case appealed to 
“racism rather than reason, and 
concealment rather than disclo-
sure,” Artis recalled.

Artis is still deeply concerned 
about the frequency with which 
people are wrongfully convicted. 
“We’re asleep,” he said. “People 
need to wake up. Our society is 
kind of like, ‘If it’s not touching 
me, then I don’t want to get 
involved in it.’ But it could happen 
to anybody. What happened to 
(Artis and Carter) can happen to 
anyone. And if the system isn’t 
rectified…then we’re all in trouble. 

“Innocent people go to jail. And 
we as a society need to recognize 
that and let our voices be heard so 
that these things can be eliminated.

“We have to start paying more 
attention in our political scenes 
and judicial scenes instead of 
what Kanye West is doing with 
Kim Kardashian or who is dating 
who or what celebrity or superstar 
is having a baby. We’re more cog-
nizant of that than what’s affected 
us as a society or our economy.” 

While some do voice their 
opinions at times, it’s not enough, 
he said. “We as a society need to 
voice our opinion all the time. 
But we don’t…Walking around 
with rose-coloured glasses 
doesn’t help. You have to be vis-
ible and you have to be vocal.”

Artis asked the audience what 
value they would place on one 
day of their lives. It’s tough to do 
so, he said, because a single day 
cannot be replaced. “Anything 
that can be replaced has a value, 
like cars,” Artis said. “Cars are 
not days of your life.”

While Artis wonders what his 
life would have been like if not 
for his incarceration, he is not 
bitter. “Anger and hatred will 
consume the vessel that contains 
it. If I were to come out and be 
angry or hateful, then the prison 
would still be controlling me.

“Every day to me is a present.”

Wrongfully convicted man harbours no bitterness

In 1966, two men shot and killed three people in a New Jersey bar. John Artis, seen above in Toronto recently, and 
late boxer Rubin ‘hurricane’ Carter where convicted of the crime. Their life sentences were eventually overturned. 
Artis spoke about the dangers of wrongful conviction and urged greater vigilance. aDaM MaLIk  foR The LawyeRs weekLy

Certain things die, 
like your emotions. 
Although you still feel 
them, you have to let 
them become dormant. 
Because you see a guy 
being stabbed or being 
killed or committing 
suicide. You have to 
be like a duck and 
let it roll off you and 
morbidly think, ‘Thank 
God that was not me.’

John Artis 
Innocence Canada

“In light of that decision [by 
the CJC], and in the absence of 
any further process, real doubts 
would persist about those very 
serious allegations,” Sossin said 
by e-mail. “A further CJC process 
can now consider those allega-

tions — with all fairness rights 
due to Justice Girouard in the 
circumstances respected.”

All three Inquiry Committee 
members concluded last year 
that they had not been presented 
with enough evidence to demon-
strate, on the balance of prob-

abilities, that the judge bought 
cocaine from two drug dealer 
clients while he was still practis-
ing law before his appointment 
to the bench in 2010.

The majority, Federal Court 
Chief Justice Paul Crampton and 
Moncton lawyer Ronald LeBlanc 

of LeBlanc Maillet, recom-
mended the judge be removed 
anyway. “A compromising of a 
judge’s integrity through the giv-
ing [of] false and deceitful evi-
dence before a committee of his 
peers undermines the integrity of 
the judicial system itself and 

strikes at the heart of the public’s 
confidence in the judiciary,” they 
reasoned. “If Justice Girouard 
were to continue as a judge of the 
Superior Court of Quebec, this 
would, in our opinion, under-
mine public confidence in the 
entire judicial system.” 

Sossin: Further CJC process will see allegations weighed, with fairness respected

Continued from page 2
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