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Dear Ms. Killoran and Mr. Denstedt: 
 
 Trans Mountain Pipeline ULC (Trans Mountain) 
 Trans Mountain Expansion Project (Project) 

Notice of motion dated 14 November 2017 regarding future National Energy Board 
(NEB or Board) process for permitting matters (Motion) 
Board Decision 

 
A. Background 
 
Certificate of Public Convenience and Necessity OC-064 (Certificate), along with certain other 
Board Orders, authorizes the construction and operation of the Project. Certificate Conditions 
1 and 2 read as follows: 
 

1. Condition compliance 
Trans Mountain must comply with all of the Certificate conditions, unless the NEB 
otherwise directs. 
 

2. Compliance with commitments 
Without limiting Conditions 3, 4, and 6, Trans Mountain must implement all of the 
commitments it made in its Project application or to which it otherwise committed on 
the record of the OH-001-2014 proceeding. 

 
In the course of the Board’s hearing to consider the Project (OH-001-2014), Trans Mountain 
committed to apply for, or seek variance from, provincial and municipal permits and 
authorizations that apply to the Project. The Board summarized this commitment, which falls 
within the purview of Certificate Condition 2, at Page 251 of its Report, as follows: 
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Trans Mountain said it would apply for, or seek variance from, all permits and 
authorizations that are required by law, and would continue to work with all 
municipalities to understand the applicability of bylaws and standards related to the 
construction and operation of the Project. 

 
On 14 November 2017, Trans Mountain filed a Motion1 (and Book of Authorities) in which it 
requested: 
 

a) that a standing Panel of the Board be struck to determine Trans Mountain’s compliance 
with, or variance from, Condition 2 of the Certificate as it relates to Trans Mountain’s 
commitment in respect of provincial and municipal permits and authorizations; or, in the 
alternative, that the existing standing Panel of the Board, struck to determine condition 
compliance in respect of the Project, also determine Trans Mountain’s compliance with, 
or variance from, Condition 2 of the Certificate as it relates to Trans Mountain’s 
commitment in respect of provincial and municipal permits and authorizations; and, 

b) that time lines for determining compliance with, or variance from, Condition 2 be set as 
follows: 
i) Trans Mountain or the relevant permitting authority (or authorities, depending on the 

context) may apply for an Order of the Board regarding compliance with, or variance 
from, Condition 2. Requests would include the specific relief requested from the 
Board and the relevant background information. The application may seek an Order 
with respect to one or multiple permits; 

ii) the permitting authority or Trans Mountain, as the case may be, may file a response 
within seven (7) days of the request. For permitting authorities, this response would 
include the specific information they require to issue the permit or group of permits 
in question; 

iii) the applicant may file a reply within four (4) days of the other party’s response; and, 
iv) the Board will use all reasonable efforts to issue an Order within seven (7) days of 

the reply ordering Trans Mountain to proceed, and specifying the conditions, if any, 
on the work to be undertaken as may be required to comply with Condition 2. 

                                                 
1  The Motion subsumes a portion of the relief sought in an earlier notice of motion and notice constitutional 

question (NCQ) that Trans Mountain filed on 26 October 2017 (specifically, Paragraph 1c) of that motion relating 
to potential future Board process). On 15 November 2017, the Board decided to consider the two motions 
separately. The balance of Trans Mountain’s 26 October 2017 filing was considered via a separate process 
(Hearing MH-081-2017), the full record of which can be found here. In reaching its decision on this Motion, the 
Board considered submissions made in the MH-081-2017 proceeding prior to the Board’s decision to separate the 
motions, to the limited extent that they related to future process. 
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B. Written comment process and filings received 
 
On 16 November 2017, the Board set down a written comment process to consider the 
Motion. All persons potentially impacted by the Motion were permitted to file comments by 
28 November 2017.  
 
The Board received comments opposing the Motion from the Attorney General of British 
Columbia (British Columbia), the City of Chilliwack (Chilliwack), the City of Surrey (Surrey), 
Katzie First Nation, and the Township of Langley (Langley). 
 
Comments supporting the Motion were received from the Attorney General of Canada (Canada) 
and the Province of Alberta (Alberta). 
 
Trans Mountain was permitted to, and did, file reply by 4 December 2017. 
 
C. Trans Mountain’s submissions 
 
Trans Mountain argued that the Board has the authority to grant the Motion pursuant to 
sections 12 and 13 of the National Energy Board Act (NEB Act) and Certificate Condition 1. 
It submitted that the Board has broad, exclusive jurisdiction to make orders and establish 
processes related to Trans Mountain’s compliance with Certificate conditions. It further 
submitted that the Board would not be fettering its discretion, as the process would be generic 
in nature. Any party could seek process modifications based on the specific circumstances in 
any given case. 
 
Trans Mountain also argued that the Motion in and of itself does not raise a question of 
constitutional law, and that, if any specific dispute were to engage a new question of 
constitutional law, Trans Mountain would follow the necessary procedural steps at that time. 
 
Trans Mountain submitted that its proposed process is transparent, efficient, fair for all parties, 
and would provide regulatory certainty needed for the Project to be completed. It stated that the 
Project has already undergone a detailed and rigorous review over more than five years of 
process, and it has been found to be in the public interest of Canada. 
 
Trans Mountain argued that it has a right to timely consideration of compliance matters. It also 
argued that the timing for Project execution is critical, noting that, as a principal result of delays 
in the regulatory and permitting processes, the planned Project in-service date has moved from 
31 December 2019 to 30 September 2020 (absent mitigation or acceleration measures). 
 
Trans Mountain submitted that provincial and municipal permitting presents a large number of 
potential compliance issues (several thousand permits are required). Trans Mountain stated that, 
without process certainty to manage potential future compliance obstacles, it will be unable to 
carry out construction in an orderly and efficient manner. It submitted that risks to its
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construction schedule, in combination with delays that the Project has already encountered, could 
put the Project in jeopardy. It argued that Project delays or cancellation will result in the loss of 
significant economic and social benefits to Canada, adversely affect municipalities and 
Indigenous communities, and cause substantial harm to Trans Mountain and Project shippers. 
 
Trans Mountain indicated that it has worked cooperatively with provincial and municipal 
authorities and has had, for the most part, positive interactions with them. It expects to obtain the 
necessary permits on a schedule and on terms mutually agreeable to the relevant parties. 
However, it submitted that there is a good probability that disputes or uncertainties may arise 
regarding compliance with municipal permitting. It stated that it has already encountered 
continuing delays in the City of Burnaby’s (Burnaby’s) permitting process. 
 
D. Interested parties’ submissions 
 
i) British Columbia 
 
British Columbia submitted that Trans Mountain has led no evidence to suggest that there are, or 
likely will be in future, any issues arising in relation to permitting and authorizations on matters 
within British Columbia’s jurisdiction. It argued that the Board should not speculate that 
provincial or municipal permitting authorities may fail to issue permits and authorizations in a 
timely fashion. British Columbia submitted that the Board can only recommend Certificate 
variations to the Governor in Council and that there is no rationale for the Board to set up a 
standing panel to hear variance applications. 
 
British Columbia described its agreement with Trans Mountain, which contains a dispute 
resolution process regarding provincial regulatory and decision-making processes (Agreement). 
It argued that the Board should dismiss the Motion on the basis that Trans Mountain has an 
adequate alternative remedy available to it under that Agreement. 
 
British Columbia submitted that any future motions to vary Certificate Condition 2 will, in each 
case, likely raise a constitutional question, and that the Board should require service of a NCQ in 
any case where the validity, applicability, or operability of a provincial enactment is at issue. 
 
British Columbia argued that a template schedule should not be used for future motions. To be 
effective, schedules must take into account the factual and legal complexities of the particular 
matter at issue. It submitted that the Project presents a complex regulatory challenge for the 
Province; estimating that approximately 1,200 provincial permits are required. British Columbia 
stated that it has a responsibility to consider each permit application and to consult with 
Indigenous peoples whose interests are affected by permitting decisions. It argued that, while it 
would be ultra vires a permitting authority to refuse a Project permit, a permitting authority may 
impose conditions. 
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ii) Chilliwack 
 
Chilliwack submitted that, for any municipal permit disputes, the Board should establish an 
appropriate specific process, as necessary to adequately deal with the matter. It stated that there 
is no need to create a pre-emptive generic process. Chilliwack argued that, without knowing 
what permitting disputes Trans Mountain is trying to address, it cannot determine whether the 
proposed process will be adequate, which it submitted is unacceptable and unfair. 
 
Chilliwack expressed concern that Trans Mountain will use the proposed process as a pressure 
mechanism or leverage against Chilliwack. It requested that, if the Board grants the Motion, 
Trans Mountain be required to pay all expenses that Chilliwack reasonably incurs in respect of 
each application initiated by Trans Mountain under the process. 
 
iii) Katzie First Nation 
 
Katzie First Nation submitted that the Motion is essentially a request for a change in the nature 
of the Project approval. It argued that the proposed process marginalizes Aboriginal groups. 
Katzie First Nation also submitted that provincial regulatory processes must be allowed to 
proceed in a manner that ensures that the honour of the Crown is upheld in decision-making 
relevant to the Project. It is of the view that, because Trans Mountain is proposing to abridge or 
alter that process, it could fundamentally undermine the engagement of Aboriginal groups in 
respect of future authorization and regulatory processes. 
 
Katzie First Nation argued that Trans Mountain does not have the right to have the Board dictate 
to provincial decision-makers how and when to proceed to a decision point, or to determine 
through the proposed process whether a provincial authorization is required. 
 
iv) Langley 
 
Langley submitted that the Motion is premature and that Trans Mountain’s proposed process is 
onerous, rigid, and unnecessary. It stated that it has not delayed or withheld any municipal 
permits, and it is uncertain what disputes Trans Mountain anticipates that the proposed standing 
panel would consider and whether the proposed process would be adequate to address such 
disputes. It argued that establishing a pre-emptive “one-size-fits-all” process creates unnecessary 
rigidity without material benefit. 
 
Langley further submitted that the proposed process does not have clear triggers, but has onerous 
deadlines, making it vulnerable to misuse. It indicated that Trans Mountain’s commitment to 
apply for, or seek variance from, provincial and municipal permits and authorizations is of 
paramount importance to Langley. It requested that, should the Board grant the Motion, 
Trans Mountain be required to pay all expenses reasonably incurred by a municipality if 
Trans Mountain triggers the process. 
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v) Surrey 
 
Surrey submitted that the Motion is an attempt to unlawfully fetter, circumvent, and undermine 
the legislative scheme to the detriment of municipalities. It argued that, only after certain 
regulatory steps are taken, including detailed routing decisions for the Project, can municipalities 
and the Board give real and meaningful consideration to appropriate terms and conditions to be 
included in any municipal permits. 
 
Surrey submitted that the Board does not have jurisdiction to grant the relief sought by Trans 
Mountain and that the Board should refrain from making any determinations based on 
hypothetical denials of municipal permits. 
 
vi) Canada 
 
Canada submitted that a standing panel may be a practical way for the Board to provide 
procedural predictability and timely direction, thereby increasing clarity to Canadians and 
assisting with orderly and efficient compliance oversight. 
 
Canada further submitted that potential future processes before a standing panel could raise 
matters of constitutional law and that the Board should continue to provide appropriate notice to 
attorneys general on a case-by-case basis. 
 
vii) Alberta 
 
Alberta submitted that the requested streamlined process is reasonable and necessary to address 
the critical compliance risk that Trans Mountain identified. It argued that the Board has the 
authority to grant the relief sought by Trans Mountain and that the Board can exercise its 
discretion to adjust the streamlined process as necessary to ensure notice requirements to the 
attorneys general are met in the event that a constitutional question arises. 
 
E. Trans Mountain’s reply submissions 
 
In its reply, Trans Mountain submitted that the Motion does not seek to vary Certificate 
Condition 2, or to otherwise vary the Project or the Certificate. It argued that the Board has the 
authority to provide direction on compliance with Certificate conditions, including the ability to 
govern its own proceedings and to indicate to Trans Mountain how, or in what manner, any of 
the Certificate conditions may be complied with. 
 
Trans Mountain submitted that the requested process is comprehensive and is a prudent and 
efficient use of the Board’s resources. It argued that the proposed timelines are reasonable, given 
that permitting authorities are familiar with the Project and the permitting requirements, and that 
the majority of disputes are likely to be straightforward. Trans Mountain also stated that its 
Agreement with British Columbia does not prevent it from seeking regulatory relief. 
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Trans Mountain stated that the relief sought in the Motion would not marginalize Aboriginal 
groups or have any impact on constitutional obligations owed to Aboriginal groups. It stated that 
it is committed to meaningful consultation with Aboriginal groups. 
 
Trans Mountain submitted that it has filed detailed evidence regarding the need for process 
certainty due to the critical nature of Project execution and timing. It argued that it is not required 
at this time to submit evidence of permitting failures for each individual permitting authority 
affected by the Project. 
 
Trans Mountain argued that it is speculation as to whether future permitting matters would raise 
a constitutional question. It argued that the Motion itself does not raise a constitutional question 
and the issue of whether future motions may do so is a matter for another day. 
 
Lastly, Trans Mountain objected to a portion of Surrey’s filing, on the basis that it referred to 
submissions that Burnaby made in the separate MH-081-2017 proceeding. With respect to this 
point, Surrey filed a 4 December 2017 letter stating that it is immaterial whether referred-to 
Burnaby materials form part of the process to consider this Motion, as Surrey has incorporated 
them onto this record by reference. In a subsequent 4 December 2017 letter, Trans Mountain 
objected to Surrey’s letter, submitting that Surrey is not afforded a right of sur-reply. 
 
F. Views of the Board  
 
For the reasons that follow, the Board has decided to grant the Motion in part. In Appendix 1 to 
this decision, the Board has set down a generic process that it will use to consider any future 
motions to the Board with respect to Trans Mountain’s compliance with Certificate Condition 2, 
insofar as it relates to Trans Mountain’s application for, or variance sought from, a provincial or 
municipal authorization or permit for the Project. 
 
In accordance with the provisions of the NEB Act, the Chairperson of the Board will determine 
which Board members will hear and decide on any motion or motions filed under the generic 
process (for example, by way of a standing panel). 
 
i) Trans Mountain’s objection to Surrey’s filing 
 
With respect to Trans Mountain’s objection to a portion of Surrey’s submission on this Motion, 
the Board has considered Surrey’s submission, including the Burnaby materials incorporated by 
reference, insofar as it is relevant to the general matter of future process. 
 
ii) Future process 
 
The Board is the master of its own procedure under the NEB Act and the National Energy Board 
Rules of Practice and Procedure, 1995, with limited statutory exceptions. The Board has the 
authority to establish a process to hear future applications or motions, provided that the Board’s 
discretion to deal with those future matters is not fettered. It must always be open to the Board to 
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revise its processes if warranted by the specific circumstances before it; for example, to ensure 
that the rules of natural justice, including procedural fairness, are respected. 
 
In this case, the Board is persuaded that setting down a generic process to hear any future 
motions related to Certificate Condition 2, insofar as it relates to provincial and municipal 
permitting issues, is in the public interest. In reaching this decision, the Board has also taken into 
account subsection 11(4) of the NEB Act, which requires that all applications before the Board 
be dealt with as expeditiously as the circumstances and considerations of fairness permit. 
 
The Board believes that a generic process will provide a measure of certainty regarding the 
regulatory tools available to resolve permitting disputes or disagreements, should the relevant 
parties otherwise be unable to do so. The Board has taken into account the large number of 
permits required for the Project, and the benefits of the Project being executed in an orderly and 
efficient manner. In reaching its decision on this point, the Board does not require additional 
evidence on the likelihood of disputes arising in the future. It notes that disputes have already 
arisen with respect to certain municipal bylaws.2 However, in any event, and as elaborated upon 
below, the Board expects the generic process to be rarely used. In the Board’s view, the public 
interest in process transparency and certainty in this case is still served, even if the generic 
process is not ultimately triggered at all. 
 
The Board notes that a generic process is just that – a process. It does not have the effect of 
changing the Project or the Certificate requirements. The Board acknowledges Katzie First 
Nation’s concern that Indigenous groups should be engaged during regulatory permitting 
processes in a manner that ensures the honour of the Crown is upheld with respect to Project 
decision-making. In the Board’s view, the generic process does not prevent this issue from being 
brought forward and considered in any future proceedings. The Board can also make adjustments 
to the process if required. 
 
The Board wishes to be clear on its role and the role of the generic process. The generic process 
is not to be used for, and the Board will not serve the role of, generally supervising and directing 
provincial and municipal permitting processes. The Board is not an appropriate forum to work 
through any and all difficulties or disagreements encountered during permitting processes, and 
the generic process is not to be used as a negotiating tool. Rather, the Board’s primary role is to 
ensure Trans Mountain complies with Project conditions. The Board would become involved in 
permitting processes only in limited circumstances; for example, where there is a lack of clarity 
as to whether Trans Mountain has achieved condition compliance, or where constitutional relief 
is requested. 
 
The Board expects Trans Mountain and all relevant authorities to approach any permitting 
processes in good faith. While the Project has been determined to be in the public interest, that 
does not in and of itself relieve Trans Mountain from compliance with applicable provincial and 
municipal laws. The Board recognizes the importance of provincial and municipal permitting

                                                 
2  See Footnote 3 on p. 9. 
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processes, which can allow for ongoing and collaborative consultation on the Project and matters 
of local concern. The Board expects Trans Mountain to exercise good Project planning and allow 
sufficient time to properly engage provinces and municipalities. This includes working through 
issues via Technical Working Groups, as was committed to by Trans Mountain during the 
regulatory hearing for the Project, and which the Board addressed in various Certificate 
conditions. 
 
The Board acknowledges the Agreement between British Columbia and Trans Mountain with 
respect to the Project. While the Board is of the view that the Agreement does not prevent Trans 
Mountain from seeking the regulatory relief sought in this Motion, the Board nonetheless expects 
Trans Mountain to attempt to work through any disagreements with British Columbia regarding 
provincial regulatory matters in a collaborative manner. 
 
The Board has decided to set down the generic process in Appendix 1 to this decision. The 
generic process will be used to adjudicate any motion filed with the Board relating to compliance 
with Certificate Condition 2, insofar as it relates to Trans Mountain’s commitment to apply for, 
or seek variance from, all provincial and municipal permits and authorizations that are required 
by law. For example, the generic process applies to any future motion that requests: 
 

• a Board determination as to whether Trans Mountain has complied with Certificate 
Condition 2 with respect to a specific provincial or municipal permit or permits; or 

• a Board Order relieving Trans Mountain from Certificate Condition 2 with respect to a 
provincial or municipal permit or permits. 

 
It is open to either Trans Mountain or the relevant provincial or municipal permitting authority to 
trigger the generic process (in other words, to be the Applicant). The Board encourages the 
Applicant, where reasonable, to provide the Respondent with advance notice of the Applicant’s 
intent to trigger the generic process, as this may increase the parties’ abilities to move forward 
efficiently under the process. 
 
Pursuant to the generic process, it will take approximately three to five weeks to reach a 
Board decision from the time a motion is filed.3 The Board retains discretion to amend the 
generic process as specific circumstances may require. 
 
The process in Appendix 1 differs in some respects from the process that Trans Mountain 
proposed. The Board does not believe that all permitting disputes that may arise will necessarily 
be straightforward. Procedural fairness may require that more time be afforded under the 
process, compared to what Trans Mountain proposed, for the Respondent to respond to any 
future motion. In addition, future matters may, in many cases, engage questions of constitutional 
law, meaning that the timelines and process under the Federal Courts Act would need to be 

                                                 
3  In the MH-081-2017 hearing, it took approximately 5.5 weeks from the time the initial notice of motion and NCQ 

was filed until the Board issued its decision (with reasons to follow). For Ruling No. 40 during the OH-001-2014 
hearing, it took approximately 4 weeks from the time the notice of motion and NCQ was filed until the Board 
issued its decision. 
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-10- 
 
followed. In the Board’s view, the public interest is not served by setting down a generic process 
that is too expedited, and which would necessitate amendment in the majority of cases. 
 
The Board declines to include in the generic process a requirement that Trans Mountain pay 
expenses incurred by municipalities. The Board is not persuaded that it has the authority to do so, 
or that it is warranted in any event, particularly given the Board’s expectation that parties work 
collaboratively and in good faith to resolve any disagreements or disputes prior to bringing 
matters before the Board. 
 
iii) Standing panel 

 
Trans Mountain’s Motion included a request to establish a standing panel to hear any motions 
made under the generic process. 
 
This Panel of three Board members considering the current Motion does not have the authority to 
grant Trans Mountain’s request to strike a standing panel as it was specifically requested. 
Pursuant to subsection 6(2) of the NEB Act, it is the Chairperson of the Board (as opposed to a 
quorum of Board members such as this Panel) who “apportions work among the members, 
decides whether the Board sits in a panel, and assigns members to panels and a member to 
preside over each panel.” To date, the Chairperson has struck several panels to hear various 
Project-related matters (for example, to hear this Motion, and to hear detailed routing-related 
matters). 
 
In certain circumstances, the Chairperson also has the authority to assign one or more members 
to consider matters pursuant to sections 14 and 15 of the NEB Act. Indeed, the Chairperson has 
assigned a single member under section 14 to exercise all of the Board’s powers with respect to 
condition compliance for the Project, with limited exceptions. 
 
As new matters are brought before the Board, the Chairperson may exercise discretion in 
referring them to the full Board, to strike a panel, or to assign a single member, as appropriate. It 
may also be that a new matter falls within an existing mandate of a panel or single member (in 
this regard, assignments may be made on an application-specific basis, or on a standing basis). 
 
The Chairperson’s action of assigning work among Board members is largely an internal 
administrative matter, can happen quickly, and does not have a substantive impact on how Board 
decisions are made. In this case, the advance establishment of a standing panel is unlikely to 
materially affect how expeditiously any future motions can be addressed, particularly given the 
Board’s decision to set down a generic process. 
 
Accordingly, the Chairperson of the Board will determine which Board members will hear and 
decide any motion or motions brought under the generic process in Appendix 1. This may, in 
fact, be by way of a panel or a standing panel. Regardless, whomever is charged with hearing the 
matter will do so pursuant to the generic process, subject to their discretion to amend the process 
as specific circumstances may require. 
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iv) Conclusion 
 
Pursuant subsection 20(1) of the NEB Act, the Board grants the Motion in part. The Board has 
set down a generic process in Appendix 1 to this decision that will be used to adjudicate any 
motion filed with the Board relating to compliance with Certificate Condition 2, insofar as it 
relates to Trans Mountain’s commitment to apply for, or seek variance from, all provincial and 
municipal permits and authorizations that are required by law. 
 
In accordance with the provisions of the NEB Act, the Chairperson of the Board will determine 
which Board members will hear and decide any motion or motions filed under the generic 
process (for example, by way of a standing panel). 
 
Trans Mountain is directed to serve a copy of this decision, including Appendix 1, on all 
provincial and municipal permitting authorities for the Project, the Attorney General of Canada, 
all provincial attorneys general, and the additional parties listed in the schedule attached to the 
Motion no later than 23 January 2018. 
 
For any questions, please contact the Board’s Process Advisory Team at 403-292-4800, toll-free 
at 1-800-899-1265, or by email at TMX.ProcessHelp@neb-one.gc.ca. 
 
 
 
 

D. Hamilton 
Presiding Member 

 
 
 

P. Davies 
Member 

 
 
 

A. Scott 
Member 

 
 

Calgary, Alberta 
January 2018 

 
c.c. All interested parties that filed submissions on the Motion 
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Appendix 1 
 

Generic regulatory process 
Trans Mountain Expansion Project 

Certificate of Public Convenience and Necessity OC-064 (Certificate) 
Compliance with Condition 2 (for provincial and municipal permitting matters) 

 
 
This generic process will be used to adjudicate any motion filed with the National Energy Board 
(Board) relating to compliance with Certificate Condition 2, insofar as it relates to Trans 
Mountain’s commitment to apply for, or seek variance from, all provincial and municipal 
permits and authorizations that are required by law. For example, the generic process applies to 
any future motion that requests: 
 

• a Board determination as to whether Trans Mountain has complied with Certificate 
Condition 2 with respect to a specific provincial or municipal or permit or permits; or 

• a Board Order relieving Trans Mountain from Certificate Condition 2 with respect to a 
provincial or municipal permit or permits. 

 
It is open to either Trans Mountain or the relevant provincial or municipal permitting authority to 
trigger the generic process (i.e., to be the Applicant). 
 
The Board retains discretion to vary or amend the generic process as circumstances require.  
 
Step Event Person responsible Timing 

1 

File with the Board (and serve on the 
Respondent and, if applicable, 
attorneys general): 
• the motion 
• supporting evidence 
• a copy of the Board’s 

18 January 2018 decision regarding 
process 

• notice of constitutional question (if 
applicable) 

Applicant 
n/a  

(triggers process) 

2 

File with the Board (and serve on the 
Applicant and, if applicable, attorneys 
general) the response to the motion, 
including supporting evidence 

Respondent  
(if a constitutional 
question is raised, 

attorneys general may 
also adduce evidence) 

14 calendar days after the 
motion is filed 

3 

File with the Board (and serve on the 
Respondent and, if applicable, 
attorneys general) reply, including any 
reply evidence 

Applicant 
4 calendar days after 

response(s) to the motion are 
filed 

https://apps.neb-one.gc.ca/REGDOCS/Item/Filing/A89360
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Step Event Person responsible Timing 

4 

If applicable, file with the Board (and 
serve on the Applicant, Respondent, 
and attorneys general) written 
argument on the constitutional 
question raised 

All participants 3 calendar days after the 
Applicant’s reply is filed 

5 Board decision Board 1 to 14 calendar days after 
the record is closed 

 
Below is additional detail regarding the above generic process steps. Pursuant to section 7 of the 
National Energy Board Rules of Practice and Procedure, 1995, where a deadline falls on a 
holiday or a Saturday, the filing may be made on the next business day. 
 
Step 1 – File and serve the motion 
 
To initiate this generic process, the Applicant must file with the Board and serve on the 
Respondent its motion, supporting evidence, and a copy of the Board’s 18 January 2018 decision 
regarding process (including this Appendix 1). 
 
In the event that the motion raises a constitutional question, the Applicant must also serve the 
documents mentioned above on the Attorney General of Canada and the attorneys general of 
each Province, in accordance with section 57 of the Federal Courts Act. 
 
Proof of service, in the form of an Affidavit of Service, must be filed with the Board. 
 
Step 2 – File and serve response to motion 
 
No later than 14 calendar days after the motion is filed, the Respondent may file with the Board 
and serve on the Applicant (and attorneys general, if applicable) its response to the motion and 
any supporting evidence. Pursuant to section 57 of the Federal Courts Act, if a constitutional 
question is raised in the motion, the attorneys general are also entitled to adduce evidence. 
 
Step 3 – File and serve reply 
 
No later than four calendar days after response(s) to the motion are filed, the Applicant may file 
with the Board and serve on the Respondent (and attorneys general, if applicable) any reply and 
supporting evidence. 
 
Step 4 – File and serve written argument  
 
If the motion raises a constitutional question, all participants (Applicant, Respondent, and 
participating attorneys general) may file written argument on the constitutional question. No new 
evidence can be adduced at this stage. If the motion does not raise a constitutional question, this 
step does not apply. 
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Step 5 – Board decision 
 
The Board will make efforts to release its decision on the motion no later than two weeks after 
the record closes under Steps 3 or 4, as applicable. The Board may provide its decision with 
reasons to follow, or provide its decision and reasons concurrently. 
 
Filing instructions 
 
i) All filings made pursuant to this generic process must refer to  

File OF-Fac-Oil-T260-2013-03 03. 
 
ii) All filings must be addressed to: 

Ms. Sheri Young 
Secretary of the Board 
National Energy Board 
Suite 210, 517 Tenth Avenue SW 
Calgary, AB   T2R 0A8 
Facsimile  403-292-5503 

iii) Acceptable methods of filing include mail, fax, courier, or the Board’s online e-filing tool. 
For timeliness, the Board strongly encourages using the e-filing tool when filing documents. 
The Board does not accept filings by email. 

iv) If using the e-filing tool, once the link is accessed: 

a) Follow the step-by-step instructions and guidance. 

b) When asked to choose a project from the drop-down menu, choose “Other.” 

c) After the filing is made, you will receive an email with your filing receipt. To effect 
service on other participants, you may simply forward your filing receipt by email to the 
contacts identified in their filings. 

d) You will also receive information regarding the requirement to provide the Board with a 
hard copy of your filing, and a signed filing receipt. 

v) If filing by a means other than e-filing, Board staff will upload your documents to the online 
public registry, once received. You may effect proper service by forwarding other 
participants links to your filed documents once they appear online, or electronic copies of 
them. If you do not have access to a computer, you may send documents to other 
participants by mail, fax, or courier. 

 
All filings received regarding or pursuant to this generic process will be placed on the Board’s 
online public registry. 

https://apps.neb-one.gc.ca/efile/ElectronicDocumentSubmission.aspx
https://apps.neb-one.gc.ca/REGDOCS/Item/View/2981674

