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1. Purpose of the Small Claims Manual

gensral knowledge concerning ths

mall Claims Court in Boone County, Indiana

(hereinafter “Court”). The manual deoes not cover all applicable areas
of law and procedurs. However, it does address many of the routine

problems encountered and difficulties experienced with cases filed in
Court. Inquiries regarding a particular procedurs, practice or Court
policy may be directed to the Boone County Clerk (hereinafter “Clerk”)
or the Court’s stafrf, Howaver, be advisaed that neither the Clerk nor

the Court’s staff are permitted to provide legal advice.

This manual was brepared to furnish
operation of the §

2. Introduction

sxall claims court System was created to provides a speedy,
vely irnexpensive and uncomplicated means of litigating disputes
A small claims lawsuit is commenced by paying a
cribing the dispute and the amount
ks to recover. The lawsuit will
At trial, each party will

t (hereinafter “Judge”)

} ions of ths parties
rer understanding of

==

(5

7 means of a lawsuit.
nd filling-out a simple form dss
that the party filing the lawsuit see
be scheduled for trial when it is filed.

to the Judgs of the Cour
The Judgs may ask guest
Judge cobtain a clea

orovids evidance
concerning ths dispute.
& trial to help the

during th

the relevant facts of tha lawsuit and the disputed issuss. The Judgs
will then make a dacision bassd upon tha facts and evidanca presanted
by the €5 at trial and also based upon ths law as it appliss te

simplification
awsult will

r
, .
ly that the me
N ,

of procedures doss no imp h g
jJuarantes success. Rathesr, and as is discuss throughout this manual,
the chances of success in a small claims lawsuit will be greatly
2nhancsad by Preparation. An otherwisas meritorious lawsuif can be lost
if all of ths Necessary and relsvant evidsncs is not presented in an
aeffective and orderly mannar.

11 claims lawsuit should und=srstand that
ge cannot provids assistance

The parties involved in a sma
The Judge is to

if the lawsuit should go to trial, the Jud
to any of the individual parties during the trial.

remain entirely unbiased.

3. Definitions

by the parties
it, subject to the

An agreemant
F
£

Agreed Judgment/Pre-Trial Settlement -
porticen o

settling a small claims lawsuit or some

Judge’s approwval.

Affidavit - R written statement made upon affirmation that the

statement is true undesr penalty of perjury or under oath bafore a
or other person authorized to administer oaths.

5
notary public

RYE
I

('S ]



it in which the party filing the small
the amount that the
submit an Affidavit of
an account or debt

Affidavit of Debt - An affidav
claims lawsuit, known as the plaintiff, verifies
plaintiff seeks to recover. (The plaintiff must
Debt when filing a lawsuit that seeks to collect
allegedly owed.)

Body Attachment - An crder of arrest issuad by the Judge when a party
does not appear when ordered to do so by the Judgs.

-

Contempt - An

act or a failure to act that tends to obstruct or
interfere with the orderly operation of the Court.

hearing or trizl to a later date.

Continuance - Postponement of a
Counterclaim - A claim filed against a plaintiff by the party against
whom the small claims lawsuit was initially filed, known as thes

defendant.
Damages - A sum awardsd by the Court in & small clzims lawsuit as
compensation for an injury or injuries

sion in favor of the plaintiff when the

Default Judgment - A dec
ear in Court for trial.

dafendant fails to ap

s litel

Defendant - The parson or entity being
counterclaim,
Discovery - A regusst for information and/or documents in the
possassion of an ing party in a small claims lawsuit.

Dismissal - Ths a trial
and the eliminati

TOViI‘_g 2 Person or persons

Eviction/Ejectment - The legal process of rem
from real propsrty

Garnishee-Defendan y se2rvad with an order by the Court
to apply property d-party to satisfy a ju gment in

whole or in part.

Garnishment - An ordsr by the Court rsguiring that propsrty (cash or
a third-party be forwarded to the Clerk

other items of valus) hald by
and applied against a judgment.

Immediate Possession - A procsdurs for expedited return of real or

personal property to its owner.

Injury - Any damags done to another perscen or to that pesrson’s rights
or property.
Interrogatories - Written gquestions directed to a party in a small
claims lawsuilt that must be responded to in writing.

Judgment - The dzcision of the Court.

urt to hear and decids a

Jurisdiction - The authority of the Co
particular small claims lawsuit,



Notice of Claim/Claim Form - 2 form filled-out by the plaintiff which
describes the dispute that is the subject of a smzll claims lawsuit and
(It serves as notice to the defendant

which is filed to initiate samas.
that a lawsuit has besn filad and provides the date of the scheduled

trial.)
en Account - A billing for goods and/or ssrvices rendered under an
g g

agreemaent betwesn parties.

Party - A person or entity pursuing a small claims lawsuit or defending

5 s e
Personal Property - Movable items or things.

Plaintiff - The person or entity that files a small claims lawsuit.

ation for loss of use of money from the

5
the day it is fully collected.

moen
mpen

Post-Judgment Interest - Co
day ths judgment is enterad to
Pre-Judgment Interest - Comp or loss of use of money betwasn
the time that the monsy was owed or becams dus and the day that a
judgment is entered.

ings to assist a party with ths
(Thes=

cead
in that party’s favor.
g a motion with ths Court.)

cellection of a judgment sntared

(I
dings are commanced by filin
Real Property - Land and items affixed thersto such as 2

structures.

4]

ntry in the

Release of Judgment - 2Zn
t has been paid in full.

showing that a judgmsn

he Court to hold a

Rule teo Show Causs - R writtsan requast asking th
person or entity in contempt for failure to follow or abids by a Court
order

Statute of Limitations - A time limit for filing 2 small claims
lawsuit.

Subpoena - A document issusd in ordar to compel thz ap
witness at a hearing or trial.

n or entity that may have an inter
1 clzims lawsuit, other than the ]

W
=g

defendant.
Third-Party Notice of Claim - 2 written document or form filed by a
party to a small claims lawsuit in ordsr to add and assert 2 claim

i
against a person or entity not yet a party.

by the Judgs which rendsrs a previous judgment or

Vacate - A dscision
Court ordsr to be ineffective and no longer in force

Venue - The coi r2 the small claims lawsuit is filad or is

pending.



What You Can and Cannot Sue for in Small Claims Court

4.

There are many types of civil disputes that can be filed and litigated
in a small claims lawsuit. The following list contains some examples:

A. Personal injury.

B. Damage to personal property or real estate.

C. Landlord and tenant disputes.

D. Money owsd for goods and/or services.

£. Return of money paid for faulty work.

¥. Failure to abids by a contract.
There is, howaver, a limitation on the amount that can bs recovered in
a2 small claim lawsuit, that being Six Thousand Dollars (56,000.00).
This limitation applies even if the damages in a particular lawsuit may
actually excead Six Thousand Dollars ($6,000.00).
5. Location or Venue for Filing a Lawsuit
Small claims rules provids that a small claims lawsuit may be filed in
any of the following veruss

A. Whare tha transaction or occurrence involved in the

lawsuit actually took placs

3. Where thes obligation or dabt which is the subject of the

lawsuit was incurred.

C. Where the obligation which is ths subject of the lawsuit

1s tc be parformad.

D. Wnsre the defendant resides.

Z. Where thz dsfandant is employed.
If more than one county qualifies as a propar venue, the lawsuit can be

filed in any ones of ths qualifying counties.

Parties to a Lawsuit

it

the plaintiff is

monay owsd,
For example,

he money is owad.
cannot sue a tenant of the building to

managsr is an employse of the building’s owner
It is the building’s owner

whom rent is owed.
thus, in this

is owsd rent by the tenant a
ord who should be the plaintiff.

nd



As was also stated above, the dsfendant is the person or entity against
whom the small claims lawsuit is filed. It is the dsfendant who is
allegedly responsible or liable for the damage or loss suffered by the
plaintiff. If more than one person and/or entity is responsible for
the damage, then all such persons and/or entities should be named in
the lawsuit as dafendants.

Change of Address or Telephone Number

7.

After bscoming a party to a small claims lawsuit (whether as a
plaintiff or defendant), a party must promptly notify the Court in
writing of any change in that party’s mailing address or telephone
number. 111 notices concerning the lawsuit, including any changes of
the trial date, will be sent to the last known address of the

spective parties. Thus, a failure of a party to notify the Court of
a change in address or telephone number could result in that party not
iving a Court notice, which will likely have an adverss effect on

race

that party in terms of the disposition of the lawsuit.

8. Deadlines for Filing a Small Claims Lawsuit (Statute of
Limitations)

B
time pesriod

laps=d.
le statute of limitztions. 2
allowed by the statute of limitations will likely be dismissed or
decidsd against ths plaintiff. Some of the mors common statutes of
limitations encountered in small claims lawsuits are listed below..
A. Two (2) year limitation period:
1) Personal injury.
2) Damage to personal property.
3. Six (6) year limitation period:

1) Accounts.

2) Contracts not in writing, other than a contrack

for sale of goods.

3) Renting of real estate.

4) Damage to real estate.

5) Recovery of personal property.

6) Promissory notes and/or contracts for thes payment

of money.
The applicable limitation Period generally begins to run when ths event
that results in the damagz or loss suffered by ths plaintiff occurs
Thus, for example, in a lawsuit filed fo recover for injuries to a
person, the limitation period commences to run when the injuries
occurred. Likswise, the limitation period applicable to a lawsuit
filed to recover damags pertaining to a disputs involving a contract

- contract is breached cr broken



9. Filing a Small Claim Lawsuit
wsuit requires that the plaintiff go to
the Clerk’s office and fill-out a claim form cobtained from the Clerk.
The form reguires that the plaintiff provide certain information,
including the name, address and telephone number (if known) of the
defendant. 1In preparing the form, the plaintiff will want to make sure
that the person or entity named as the defendant is the proper party
for the type of lawsuit being filed. For example, if the lawsuit is
filed to recover for damages to plaintiff’s motor vehicle resulting from
an accident with another vehicle, the plaintiff should name as )
defendant the driver of the other vehicle, not the driver’s insurance
company. Tns form also providass a space for the plaintiff to briefly
describe the dispute involved and the amount that ths plaintiff sssks
It is not necessary for the plaintiff to provide in the

ed explanation concerning the dispute nor will the

ring the exact amount of damags claimad

The filing of & small claims la

to recover.
Zorm & detail
va

plaintiff be committed to recove
irn. the form. It is enough that the information in the form allows the

defendant to undsrstand the dispute which is the subject of the lawsuit
and the amount that is potentially at stake.

If the lawsuit is basad upon a written contract, the plaintiff must, in

addition to filling-out a claim form, provide to the Clerk one (1)} copy

of the contract at issue for the Court’s file and one (1) copy of the
ach deafendant named.

contract for each

0 collect an account,

Zf the lawsuit is filed t
with the claim form an Affidavit of Debt. 2n
providss written verification of the account. Zffidzvit of Debt forms
are zvailable in thz Clerk’'s office.
The plaintiff must pay a filing fee when the lawsuit is filed. The
Clerk will adviss plaintiff of ths amount of the fee., If a judgment is
entered in plaintiff’s favor in the lawsuit, ths azmount of the judgment
should include the filing fee that was paid when the lawsuit was file
If 2 judgment is not entersd in plaintiff’s favor, the filing fee will
rnot be recoverable against the defendant. The plaintiff may withdraw
or dismiss thes lawsuit prior to trial. Howsver, if this is dons, the
filing fee paid by the plaintiff to the Clerk is not returned.
The lawsuit will bz sst for trial when filed. Ths plaintiff will be
f the time and date of the trial once the filing
i causs

advised by the Clerk of
process has bssn completed.

number.

mber handy
te with the

Any guestions concerning t
directed to the Clerk or to the Court’s staff. Howevar, again, recal
that the Clerk cannot provide legal advice nor can the Court’s staff
I hzr or both partiss sask legal advice, an attorney should be



10. Notice to Defendant

provided with a copy of the claim form along with notice of the date
1d time of the scheduled trial. This notification is referred to as
rvice upon the defendant. Service upon the dsfendant is usually
elivery of the claim form to the defendant by
Clerk. The defendant

It is required that the dsfendant named in a small claims lawsuit be

n
E]
accomplished either by d
the County Sheriff or by certified mailing by the
must receive notice at least ten (10) days before the scheduled bEials
If the Clerk or ths Sheriff is unable to serve ths dsfendant within
that time, the trial cannot go forward. In that event, the plaintiff
may-either dismiss the lawsuit or reguest a continuance of the trial in
to allow more timsz to ssrve defendant. If a continuance is

the lawsuit still cannot procesd to trial until
In most cases, this will reguire that

W o

order
requssted and granted,
the dafendant is served.
plaintiff provids to the Clerk a current address for the defendia

&
nc.

11. TLegal Representation of an Individual

ho 1s a party in a small claims lawsuit is not obligated

n fact, most individuals who are parties to a

an attorney, particularly considering

actice, procedu
n

t

torrney.
to procesd without
e not bound by

ar formal rules of pr
ldence. Eowsver,

: i ar individual who is a party in
permitted to rstain an attorney and have the attorney
in the lawsuit. The dacision concerning
orney can be a difficult one and may involve

amount sought as

in an at 2

including, but not limited to; the
ez chargsd by the attornsy, the

f the disputed issues and whather

If a party does hirs an

ees paid

the £
3 o the

Iepressnted by an attorney.

obably will not be able to recover the

T any judgment that may bs entersd in that

tions to this rule do exist, such as whan a

n aprplicable statute providss
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12.

As a general rule, a corporation must be represented by an attorney in
a small claims lawsuit, lrrespsctive of whether ths corporation is
named as a plaintiff or a dsfendant. Small Claims Rule 8 provides a
limited exception to this gsneral rule. This excsption allows a
corporation to be represanted in a lawsuit by a full-time employes of
the corporation who is not an attorney if thes following conditions
exist:

Oor against the corporation in

A. The damagss sought for
0 2d One Thousand Fiva Hundrad



3. There is a corporate resolution on file with the Clerk
authorizing the full-time employee to represent the

corpeoration.

Corporate resolution forms are available in the Clerk's office.

13. Legal Representation of Sole Proprietors and Partnerships

(Unincorporated Businesses)

& business that is not incorporated (i.e., a sole
ted in a small claims

As a general rule,
nust be represents
Small Claims Rule

proprietorship or a partnership)
lawsuit by the owner of the business or an attornsy.
8 provides a limited exception to this gsneral rule which allows an

t business to be represented by an exployee who is not an

uﬁ‘ﬂco“phr ed
Lf the following conditions exist:

a
attornasy 1if
d by or against the businsss sezks to

usand Five Hundred Dollars ($1,500.00) or

filed to collect an assignad claim

3. The lawsuit is not
(such as a claim that has been assignad to a collection
agsncy) ; and
C. There is an appropriate certificats on file with ths
Clerk authorizing the full-time employse to repressnt the
bus 5k,
14. Legal Representation in Collection Cases
In a small claims lawsuit filesd to recover a claim assigned to the
plaintiff for collection (i.e., a collection agency)}, the plaintiff
must retain legal represantation, irrespective cf the amount that the
plaintiff s==ks to racover.

15. Power of Attorney

£ person who has powsr of attorney for an individual or entity nam as
a party in a small claims lawsuit cannot represent that individual or
antity. This is considered to be tLe unauthorizad practice of law.

16. Change of Judge

Either party in a small claims lawsuit may request a changs of ths
Judge assigned to the lawsuit. The reguast must be in writing and must
be filed with the Court within thirty (30) days after ths lawsuit was
commenced. If the requsst for change of Judgs is approved, the parties
will be notified of ths process whereby a new Judges is appointed.

10



17. Request for a Jury Trial

When the plaintiff files a small claims lawsuit, the plaintiff waives
If the defendant desires to

or gives up the right to a trial by jury.
dant must file a request for

have the lawsuit tried by a jury, the dsfen

a jury trial no later than ten (10) days after the dafendant is served
with notice of the lawsuit. The defendant requests a jury trial by
filing an affidavit in support of the jury trial demand. It is
required that the affidavit state that there is a quastion of fact or
facts 1in the lawsuit which the dsfendant believes should be dzcidad by
a jury. The defendant must also describe these facts. In addition,

the affidavit should state that tha request for a jury trial is mads
awsuit or make it more

good faith and is not regquessted to delay the la
expensive for ths plaintiff to pursue. If defendant’'s
jury trial reguest is granted, it is reguired that d=fendant pay a fe=
lawsuit to the Court’s pPlenary docket. The Court will
es of the amount of the transfer fea in the Court’s

The transfer fes must be paid
ranted. If

in

difficult and

to transfer tha
notify thes parti
nting the jury trial request.
) 10 days after tha jury trial requsst has bsen g
is not paid within the time required, the lawsuit will
the Court’s small claims docket. Assuming that the
in a timely fashion, the lawsuit will lose its
» @5 noted above, will be transferred to the
The lawsuit will then be given a plenary causa
will ke assigned a date for a jury trial,
uiring compliance with
lawsuit is transferrad

=4

’
uch more formalized, reg

ed Thus, if th
ket for a jury tri

al, both parties should
ing with and retainin

g legal counsel for

18. Counterclaims

The dsfendant in a small claims lawsuit i
against thes plaintiff in the same lawsuit This is referred to as a
counterclaim,
If a claim is filed by the d=fendant, it must bs receivad by ths
plaintiff at least sevan (7) days before the scheduled trial. If the
plaintiff does not receivs ths counterclaim within that time, ths
plaintiff may request z continuance (postponemsnt) of ths trial date to
allow plaintiff sufficient time to bPrepare to defend against the
counterclaim. The counterclaim will not be tried separately. At
trial, the Court will hear and receive evidance pertaining to all
issuss in the lawsuit, including any counterclaims.

contestad
m for an amount in

Thousand Dollars
dant seeks by reason of
ds this limit, the

The Court cannot enter Jjudgment on a coun
excess of the Court’s jurisdictional limi
($6,000.00}). Thus
a counterclaim fil
defendant is dssmse
amount. Should th
amount irn excess of the Court’s jurisdictional limit, the defandant
should petition the Ccurt to transfer the lawsuit to the Court’s
a limitation on damages. 1In

which does not have a
the Court, in its discretion, may transfer

11

if the amount that th
d in a small claims lawsuit exces
to have waived the right to recover the excess
defendant decide to pursue thz counterclaim for an

responss to such a petition,




terclaim or the entire lawsuit to the Court’s plenary
urt’s plenary docket

just the coun
wsuit to the Co

If a transfer of the la

dockst.

ccurs, whether in whole or in part, both parties should considar

consulting with and retaining legal counsel for assistance becauss, as
is much more formalized in terms of

noted above, the plenary dockst
evidence and procesdurs.

18. Third-Party Claims

A dafendant in a small claims lawsuit may believe that another psrson
or entity who is not a party to the lawsuit is responsible for all or
part of the damagss that plaintiff sseks to recover against the
If so, the dsfendant May want to consider adding this

person or entity to the lawsuit by filing a third-party claim against
this other psrson or entity (third-party dafendant). The filing of a
third-party claim is accomplished by filling-out an appropriate form
obtained from the Clerk. form will require that the third-party

The f
defendant bes identified by name so that the third-party dafendant can
& party to the lawsuit.

The Clerk will also nzaad an
the third-party defendant he third-party defendant
d and notified of the scheduled trial.

defendant.

be named as
Ees so that th

The defendant

can be serve
should also brief] in the claim form the reason or reasons
that e d=fendant that the third-party defendant is

for som2 or all of the damages that the

1 the lawsuit,

20. Discovery Prior to Trial

usst information from any

A party to a small claims lawsuit may reg
other party if it is belisved that the information is neadsd in

& tion with the 1 £ roce requesting and receiving
i . / reguest

Any discovery
he Court will then dac
the discovery reques

ent
st will ke granted if it
ested issuss in a lawsuit
other means availabls to
SCOVery reguest is allowsd by the
th 7 € is directed will he
ith th isz Iy request and will be given a certain amount
of time, usually thirty (30) days, within which to respond tc the
discovsry regquest.
21. Settlement
Settlement of a small claims lawsuit is €ncouragsd. Among cther
things, ssttlemsnt of a lawsuit will eliminate the risk, anxiety and
Costs associated with a trial. The parties may attempt to negotizte a
settlement of a lawsuit before it actually comes to trial. If a
lawsuit is settled prior to the day of the scheduled trial, thes parties
should notify the Court’s staff. Then, depending upon the terms of the
settlement, the Court’s staff will advise the parties what 15 nesdsd
from tham in order to confirm the ssttlement for purposas of the
Court’s record.



If, on ths day of the schedulsd trial, the lawsuit has not settled, the
Court regquires that the parties meet prior to trial in order to discuss
the contested issues and to make a good faith attempt to resolve some
or all of thess issuss. The Judge may be available to assist the
arties in connection with their efforts to settle thes case although

the Judge’s involvement, if any, is necessarily limited due to the fact
that the Judge must remain unbiased and cannot provide legal advice.

Experience has shown that parties to a lawsuit are often able to
negotiate a ssttlement even though there appears to have been no hops
of doing so when the lawsuit was filed. This usually reguires that the
parties contrel their emotions and honestly assass the relative
5 of their respective claims and defansss.
ions, to be productive, should be undertaker
le

and civil manner.

o
23]
0.

strengths and weaknasss
such settlement discu
conducted in a reason
e all or some of ths disputed issues in
duled trial they should advise ths
tlE“._"lL, the
ies what is nesd=ad from them to
rt’s record, including any forms that
If the lawsuit is not
issuss

3
a lawsult cn th
Court’s staff.
Court’s shaff wi
confirm the s=att
nsed to be p

ned by the parties
will then procsad on any

22. Continuance of a Trial or Hearing

ing in a
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Thus, the respective parties should bring the
ffered

w0 copies of each document that will bs o
to bring sufficient copi

party will be reguired to
the Clerk's office for a

offer into evidance.
originzal and at least t
into evidance at trial.
documents to be offerad as evidance, that
trial commences at

If a party fails es of

make copies before ths fes.

A party to a lawsuit and that party’s witnesses should plan to arriva
at the Courthouse at least ten (10) minutes prior to the scheduled
start time of the trial. When a party arrives at the Courthouse, that
party should first checzk-in with the Court’s staff. Once the parties
have all checked-in, they will be reguired to meat in order to discuss
settlement, as dsscribed in Saction 21 abcve. If the parties are
unable to settle thair case, they should notify the Court’s staff.
staff will then instruct ths parties as to what they nesd to do before
the trial commences. This will includs allowing a party to review
and/or examins all documsnts and things that the opposing party plans
to offer as exhibits at trial. This review of exhibits prior to trial
serves to expesdite the trizl procass because it makas it easier for a
rmine whather to maks an objection to the opposing party's

it be admitted as evidence at trial. It

a

is important that the partiss m sure that all potential trial

exhibits are exchangad prior to ial. If an exhibit that a party
trial was not shown to the opposing party pricr
to trial, it may bs excluded from evidance at the Judgs’s discretion.

The

party date
reguest that a particular exhil

ke
tr

Once the pa ¢ exchangad their exhibits, all e
brought to "s staff to be marked. Then, the parties will bs
directed t where the trial will taks place. The Judge
should fol reafter. Thes Judgs will first identify the cass
for the record sure tnat the proper parties and/or their
attornays The Judgs will then briefly describe ths trial
process. T also answsr any guestions that the parties nmay
have regard 55 and thes ruling that will be mads. 211
persons who will be ifying at trial will be sworn-in by the Judges.
The trial will then ence.
At trizl, the plaintiff will presant evidsnce first. Ths plaintiff
typically doss so by testimony whareby the plaintiff explains the
reason or reasons why the plaintiff believes that dsfendant is liable
to the plaintiff for the damagss claimsd in ths lawsuit. Ths plaintiff
will also nesesd to provids evidancse regarding the damagss suffered. The
plaintiff may c¢ffer documents and things into evidsnce which ars
believed to support the claims asserted by plaintiff against the
defendant. Thess documsnts may includs things liks receipts, written
leases, invoices, estimates to repair and photographs. A dscision as
o whether such documesnts or things are admitted as :evidsnce will be
Admissibility will primarily dspend upon whather
i 1 ke 4 n
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After the plaintiff has finished presenting evidance, the defendant
tad

resent evidence. This evidence is typically

will then be permitted o pr
presented by way of the testimony of defandant and any witnesses that
defendant may call to testify. Defendant’s presentation may also

f gs into evidence, the

include the offering of documents and thin
rmined by the Judge. The Judge may

admissibility of which will be dete
ine the defendant and defendant’s

also permit plaintiff to cross-exam
witnesses.

will then bz allowad to present any additional evidence
the claims asserted by plaintiff in the lawsuit and/or to
idant. The defendant may alsoc be given
esent evidasnce if the Judga
determines that it would be approp e Generally, the Judge will
allow the parties to continus to take turns presenting evidence so long
2s the evidasnce is relevant to the lawsuit and not repetitive. Tha
purpose of this is to maks sure that the parties leave the courtroom
believing that they have had a fair opportunity to presant all evidancs
relevant to the lawsuit.

The plaintiff
in support of
rebut the evidsnee given by dafer
anothsr opportunity to thsreafter D

During the trial, the Judgye may stop the procesdings at any point
ask questions of the parties or witnesses. In addition, the Judge may,
with or without a requsst from either party, inspect scsness or
locations involved in the lawsuit. This is entirely within the Judge’s
discretion.
relevant to the lawsuit, it is
ould includs hearsay evideance.
e 0f a statement mads by somzons
fact that the individuzl making
nd therefore not subject to
gh hearsay in a small claims
ight to be given to the hearsay
2 Judge. Know too that not all
admissible. Examples of evidance
tlemsnt negotiations betwesn the
(such as

tornsy).
nesses will be sworn by the
itical that all Eerscons who
255 who knowingly providss
enpt and even a chargs of
ill usually take a decision or
This means that the ruling is
d after the Judgs has had an
the evidence and applicable
gz's dscision the cass

The decision of the Judge will be based primarily upon the facts
presented by the parties at trial and on the law as it applies to thoss
facts. Thersfore, it is important that all evidence which is favorable



=%
=

to a particular party b

communicated by that party to the Judge at
the best opportunity to do so, it is

trial. To allow a party
ecommandad that each party be fully prepared to show to the Judge all

information nsadsd to allow the Judgs to issue a ruling favorable to
that party. Bezr in mind that the Judge is totally without knowledge
of the everts surrounding the lawsuit (other than what is contained in
the Court’s file) and can only rely upon the ce pressnted at
trial as a basis for a dacision.

-
al

evids

a

24. Burden of Proof at Trial

recover damages by way of the small claims
plaintiff or the defendant, has the burdsn of
by a prepondsrance of the evidence. What this

not necessarily require that the
er numper of witnesses to testify or
gnificant guantity of evidance.
nature of the evidence. The

most generally of its truthfulnesss
for a particular party to

by this party must be mo
rty. If each party’'s evidance
of proof should lose. For
proof and a dacision in ths
gainst the word of the

belisvabl the Judgs
annotct

g
si
the
s the Judge

In other words,
the evidancs

avidence which ¢

is of greater
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lawsuit must

& small claims
nd the amount of the damages.
udgs peculate or guess
re the Judge will
ty, even if

e

cannot s
not proven,
f the damagad pa

ing party is liable.
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The evidence that is necessary to prove damages will depend upon the
type of claim that is asserted in the lawsuit. For example, when

property is damagad, the amount of dam ges tc be awardad is measured by
the difference between thes value of the property before the damage and
the value of the propsrty afterwards. In many cases involving property
ate to repair the damaged property may be sufficient to

damags, an estim
If, however, thse

establish the bafore-and-after value differential.
tually dsstroyed as a result of an accident or
it would cost to

replacs the property. the fair market
value of the property just prior to the accident or event. This
prevents the damaged party from receiving more than what was lost and

being unjustly enriched as a result.

damaged property is ac
event, the damages are usually not measured by what
Rather, damages are equal to

act lawsuit, damagess £
-

In a breach of contract re usually measured by wha
it would cost to put thz non-bre ching party in the same position ha
There may also be conseguential

of contract and which are also
Conseguential damages ars
itself but, may be rscoverad if
easonably foresesable in the
xample of consequential damagss
r the construction of a
the work to be completed.
e deadline could includ=
he pool’s ownar by

tha coatract not bsan breached.
damagas that flow from the breach
recovearable by the non-brea
viewsd as being outsids of
it is determinsd that th= damag
evant of a breach I

would be a situat
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27. Witnesses and Exhibits for Trial

As stated above, a party to a small claims lawsuit should make sure
that all persons that the party wishes to call to testify at trial
attend the trial. If a witness refuses to appear and testify at trial
voluntarily, a Party may reguest ths Clerk to issue a subposna ordaring
the witness to appear at ths trial. Requests for subpoenas should be
made at the earliest rossible date.

Bringing the proper documents and things to bes offered as exhibits at
trial is eéxXtremely important. For example, if a lawsuit involves a
claim by & plaintiff that a defendant damagsd rental property, the
plaintiff should try to take photographs of the damaged property and
bring these to trial, Likewise, if the desfendant in that same lawsuit
has photographs of thea broperty in question which show that the
property was not actually danmagad, the defendant will want to bring
these photographs to trial

liable. PRAs state abova, documsnts and things th

offer into evidan at trial will be markad as exh
itted into evidence at trial,

until ths lawsuit has run

in order to show that defendant is not

at a party wishes to
ibits prior to trial.
it will become a part

oo
()]

ST

n exhibit is

If ar 5 d
of the Court’s record and cannot be rsturnsd

its course, includirg any appeal of the Judge's ruling. Original
documsnts are tha beast evidsnce, as oppossd to Coples. Howsver, if the
Judye is satisfied as to ths gsnuinensss of 3 copy of a document
offered into evidence, ths Judgs may allow tha Copy to be admitted into
evidances in placs of the original document.

The partiss to a lawsuit ars responsible for bringing witnessss and
exhibits to trial. The bDartiss ars also responsible for tha
pressntation of their own evidsnce. Ths Judgs is undsr no duty to act
as an advocate for either party at trial.

28. Judge's Decision--Judgment

Once the trial of 2 small clainms lawsuit is concluded, the Judge will
likely delay making & decision until a later dats. As noted above,
this is called taking thes dacision undar advisement, Doing so allows
the Judgs to more thoroughly review and reflect upon the evidance and
uandsrtaks any ressarch that the Judge bslisvas is appropriate and
appliczble to the contested issues. The Judgs’s ruling will bs in
writing and will usually bs issu=sd within sixty (€0) days from the
trial. The ruling is called a Judgment Ordsr. It will set forth and
descrikbe the actual ruling, including (as applicable) the amount of tha
Jjudgment to bs entered for or &dalnst a particular party and the
reasons for the ruling. The Judgment Order will be sent to the parties
or to their respsctive counsel, as ths cass may bz, after it is issu=d.
The Judgment will be recordad in the Court’s records and also in ths

28. Plaintiff Fails to Appear for Trial
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If the plaintiff
for trial in a sma
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lawsuit. This dismissal could be with or without prejudice, at the
Judge’s discretion. A dismissal without prejudice allows the plaintif
to refile the lawsuit, which will require paying another filing fee.
dismissal with prejudice constitutes a final dismissal, which prevents
plaintiff from filing the lawsuit again.

Should the plaintiff fail to appear at trial and if the dafendant
counterclaim, the Judge will enter a default
intiff on the desfendant’s counterclaim. A
in the following sesction.

appears and has filed
I T4
d

£
A

30. Defendant Fails to Appear for Trial--Default Judgment

If the plaintiff appears for trial in a small claims lawsuit and the
d=fendant does not, and assuming that dsfendant was properly s=rved
with notice of thes lawsuit and the trial sstting, the plaintiff may
request a default judgment against the dafendant, The plaintiff will
then bes given papsrwork to fill-ocu- in ordsr to fermally reguasst the
dsefault judgment. Included in this papsrwerk are the following:

The plaintiff will also be egquired to submit evidance to support ths
amount of damzges that plaintiff sesks to recover by reason of ths
dsfault judgment. This would includs, for example, invoices, estimates
to repair, contracts, photographs and/or an itemized summary of the
damages claimed Assuming that thz evidance sufficiently substantiztes
the amount of dzmagss claimad by plaintiff, ths Judgs should enter a
dafault judgment for that amount in favor of the plaintiff and against
the defendant. If the damages evidsence is insufficient, the Judgs may
s=t the for a2 ssparats hearing on damagss.

31. Vacating or Setting Aside a Default Judgment

The party against in a small
claims lawsuit may have the
dafault judgmant d be filed
45 sSo0on as possib ion as to
why the party aga failed to
appear for trial. aside the
default judgment i s a
meritorious claim rt in the
lawsuit. The Judg a ruling on
any such reguest. opportunity
to file & written t the
default judgment b st. for
nearing in ordsr t ng the
reguast. The Judg £t asides the




If the default judgment

L

default judgment without further proceedings.
scheduled for trial once

is set asids or vacated, the lawsuit will be

again.

32. BAppeal of the Court’s Decision

Court’s decision in a

re not satisfied with ths
decision may be taksn

If one or both parties a
uit, an appeal of the

particular small claims laws
to thes Indiana Court of Appeals. To start the appeal process, the

arpealing party must take certain action within thirty (30) days of ths
Court’s decision. - Dus to the complicated rules for taking an appeal,
the party seseking the appazl should consult with legal counsel as soon
2s possible after ths Court’s decision has been entered.

gal of the Court’'s

If there is no action taken to commsnce an app
decision within thirty (30) days, the Jjudgment entered by reason of the
appeal bascomss final.

33.

Once thes time for an appeal has passad and assuming that thes Court’s

Judgment in the lawsuit was not appealed, any trial exhibit which was

admitted as evidence in the lawsuit can bs relsased back to the

respective party that offered ths exhibit as evidsnce. & trial exhibit

will be releasad tp 2 Particular party upon reguest personally mads ar
ma2ll Claims o0ffice and upon presantation of appropriate

identifi

If there is an appeal of ths Court’s judgment, 21l exhibits admitted
into evidsnce are to b= retained by the Court for two (2) years
Zfollowing ths termination of the. appeal. Howasver, if tha appeal
results in additional legal proceedings (such as, for example, a
retrial), the exhibits shall be retainsd by the Court for two (2) years
from the termination of thess subssquent lagal proceadings

Any exhibit which is not reclaimed within four (4) months after it is
available to be releasad may bs dispossd of pursuant to the applicable
rules and guidelines issued by the Indiana Supreme Court.

34. Collection of Judgment

A judgment in a small clains lawsuit is ths Court’s determination with
respect to the contested legal and factual issues in the lawsuit. If
the judgment is in favor of the plaintiff, it typically involves a
legal dstermination that the defendant owes the plaintiff a certain sum
of money along with tha filing fes paid by ths plaintiff to initiate
the lawsuit. This discussion concerning collecticon will proceed on the
pasis that a judgment has, in fact, besn entered in favor of the
plaintiff and against the defendant.
Once entered, the judgment will be recorded in the Clerk’s judgment
docket. The judgment then becomes a lien on any real property owned by
the desfendant in this county now or in the future. For the Judgmant to
' PIODErty 1in another county in this state, it must

become a lien or real



This is done by obtaining a certified copy
dellverlng it; along with the

be recordad in that county.
county where the judgnent is to be

of the judgment from the Clerk and
necessary fee, to the Clerk of ths
recorded.
gment is recordad, the lien dgainst real estate owned by
the county whers it is recorded will last for a period of
At the end of this ten- ~Y=ar period, the lien will
r, the lien against real eéstate can be extendsd for
r period. Tha procedure for doing so is described in

on 34-11-2-11.

real property will prevent the plainti
ent through exscution on real Property.

the judgment itsalf may be enforced for up to twenty (20)

its entry. Following the expiration of tha twanty-year

gment is deemed satisfied un ider Ind. Cods Saction 34-11-

expiration of
m collecting the judg.

Q

aver,
after
the jud
ible for collecting the judgment. Doing so is
It is hoped that a Jjudgment is paid

assuning that same is n t appealed. If the

the parties are encouragad to
raoTy in writing. &as to any such

nt should make every effort to
mads by defendant to
thass be mads

aymants that
s to whether or
rstood that

in ordsr to
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Eon~vev if there is

s
ing this dispute
ion.

Wage Garnishment. T}
guiring that a c=rta‘r
ndant from dngxHA ’'s n
to thes Clerk to hc applied against
iana law limits the amount thaf can be
of income that can bz garnish

applied at one time.
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employer b

fis}

@]
o
m
[te]
w
5
o T
'_a.
[0
g
[1}]

[ WQ

h

Q

will

WO
; il o
O Q3 g Q
A =

U W
(b

]

e5]
D
Fh

21



nswer interrogatories (written

that the employer a
dant is employed

questions) in ordsr to confirm that dsfen
there and is earning wages sufficient enough to be

garnished.

B. Bank Garnishment. This is an ordsr from tha Court
requiring that a bank where the defendant may have funds
on deposit pay all or a portion of such funds to ths
Clerk. These funds are then applied against tha

ent order can

Generally, before a bank garnishm
Court receive

Jjudgment.,
bz issued, it is required that the
confirmation from the bank that dafendant has funds on
d2posit there. This is typically dons by way of
interrogatories (written questions) ssnt to the bank in

quastion.
This is a written agreement whereby

amount withheld by
The

C. Wage Assignment.
defendant agress to have a certain

dafendant’s employer from wagss owed to defendant.

benefit of a w

age assignmsnt (as compared to a
ble in terms of the

garnishment) is that it is flexibl

amount withheld from defendant’s wagss and it can also be

implemented quickly. The drawback of a wagse assignment
lshment) h t may not take

(as compared to a garni

5 is that i1
priority over any pendin E arnishment orders.

g or future garnishmen

1

jo¥)

Y. The parson
can be attachad and sold ar
f collection is strictly
and subject to many exemptions.
advisable that = plaintiff consult
e aintiff is considaring this

with an atto 1
e 1.8tk
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and any other formal legal procesdings to

The starting point for thess=

collect a judgment is the filing of a motion for procesdings

supplenmental. 2 motion for procesdings supplemental is a written

request by plaintiff that ths defendant be ordared by ths Court to
h i tion inder oath concerning
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in the future and until the judgment is paid, the plaintiff
order defendant to return for another

to inquire as to dafendant’s empleoyment and

this reguest is discretionary and will

t defendant’'s financial

At any time
may request that the Court
nearing to allow plaintifsf
finances. The granting of
likely depend upon the reasonable likelihood tha
situation has improvaed since the last hearing.

The Court order scheduling the cass for hearing on plaintiff’s motion
for broceedings supplemantal will require defendant to appsar. If
defendant is served personally with notice of the hearing and does not
attend, the Court may issue a civil warrant for defendant’s arrest dus
to defendant’s failure to abide by the Court’'s ordesr reguiring
afendant to appear. This civil warrant is commonly referred to
body attachmsnt. Tha body attachment will reguire defendant to
surrendsr to the Court or to the Bocne County Sheriff’s Pepartment and
Lo post a bond to assure dsfendant’s appearance at the rescheduled
hNearing on plaintiff’g motion for bProceedings supplemental. The bond

will be applied to the judgment enterad against dsfendant. If
the defendant may be jailed.

as a

money
unable to post the bond sat by tha Court,

If defendant is sarve with the Court ordsr scheduling a hearing on
plaintiff’s motion for Procesdings supplemzntal by means other than
perscenal sarvice and jif dezfendant doss not thereafter appear at the
heari the issue a body attachment against dsfendant with a
L 1 o} L ls civil warrant will require dafendant to

5 ! C or to the Boone County Sheriff’s Department.
Defendant will then ba given the dats of the rescheduled hsaring on
plaintiff’s motion for procesdings supplemental and will be requirad to
sign a documsant confirming the date and time of ths rascheduled hearing
and acikncwledging that defendant is obligated to appear at that
A2aring. If dsfendant than fails to attend tha reschaduled hearing, a
body ettackment will ba issusd for defendant’s arrsst for failing to
abids by the signed promise to appear mads to ths Court The amount of
defendant's bond will be St at the Court’s discretion

In order for thes Court to issue a body attachment against defendant,
plaintiff must furnish to the Court dsfendant’s social sscurity number.

ring on plaintiff’s

Plaintiff is also required to appezr for the hez .
motion for proczsdings supplemental. If plaintiff fails to appear, the
Court will require that plaintiff provids an explanation, in writing,
concerning the rsason or rsasons that plaintiff did not show.

Dependirg upon ths reason Or reasons given, tha Court may delay
plaintiff’s further collection efforts for a time to be datermined by
the Court.

If the defendant is not served with the ordsr scheduling a hearing on
olaintiff’s motion for Proceedings supplemsntal, plaintiff may reguast
that the hearing bs continued to allow plaintiff time to find an
address where defendant can bs ssrved. If a good address is found for
defendant and, assuming that plaintiff wishes to reschedule the
hearing, plaintifr should advise the Court of the new address and
reguest that the hearing be rescheduled.

If the defendant Pass away prior to collection of the judgment, the
plaintiff should consider filing a claim dgainst the dsfendant’s estate
if it is dacidad to continus collection efforts.



whether advance notice is required in a particular situation to
terminate a lease, it is best to assume that advance notice is
required. Of course, the safsst route in this situation is to consult
with an attorney.

If a landlord accepls a late rent payment and unless the lease providss
otherwise, this will likely be considered as a waiver of any breach of
the lease dus to the late payment. I£; thereafter, the landlord is no
longer willing to accept late rent payments, the landlord should give
the tenant reasonable notice, preferably in writing, that failure to
imely pay rent will ba considered a brsach of tha lease,
andlord of a late rent

notwithstanding the previous acceptance by the 1
paymant.

charges for rent not paid when dus= may be assessed by

R2asonable late
the landlord if thass were Previously agrs=d to by the parties (2 v ,
providad for in ths leass agresment).

lly permitted to enter the rental premisas s+

Landlords are ganera
reasonable times and with reasonanle notice to make repairs and
inspections. Landlords are also entitled to immediate access to the
rental premisss in ordar to maks emergsncy repairs. Nevertheless, ths
tenant is entitled to peaceful enjoyment of the rental premisss without
unwarranted intrusions by the landlord.

eaning of
ipated

i the amount that th
he rental premiss beyond normal waar

dar ot i s
used is the difference betwean the fair market va
damaged before and afrer the damage occurred. E
of repairs to the property involved and/or proof
scent to make the repairs are admissible at trial
the rental property bsyond normal wear and tear.

te, it is recommesndad

Once a leasz is enterad into, £ I
tenant walk through the premises together and maks z 1 of all damags
2vident at that time It may also be helpful to taks photographs to

t term commances.

premises when the lsasa

26



should repeat the
all disputes
hopefully avoid

when the tenant is moving-out, the parties

This will likely eliminate most if not
if any, tc the rental premises and

once:r'rg damage,
i

igation on that issue.
As noted above, if litigation is filed as a result of cllegcd damags to
a rental premises, photographs of the premises to show damage or thﬂ
lack thereof tend to be very persuasive from an evi idantiary standao'nt

The landlord may not keep ny portion of a s=*u*1ty desposit unle
there is back-rent due or daﬂagﬂ to the premisss. The landlord must
within forty-five (45) days after the termination of the lease and/or
delivery of possession of the rental premises to thes landlord either
full the security deposit or deliver to the tenant an

written statement showing all of the credits taken against
there could be sanctions

the deposit. If the landlord fails to do so, thes
including a refund of the entire dsposit

imposed against the landlord

and an award of attorney fhba in the tenant’s favor. If the tenant
believes that ths landlord failed to comply with the landlord’s
obligzations regarding the security des OO:lt it is suggested that the
tenant consult with an attorne ey to recsive legzl advice concerning the
ant’'s rights in that regard,

tenant

refund in

ning to the

chdlo*u; should kesp complete financial records pertai
landlord/tenant relationship, including a record of the security
dzposit and all reant Fayments receivsd. The tenant should zlso
maintain copies of cancelled chacks, bank statements and other rescords
Zc coniirm pavment of rent It is not recommsnded that rent be paid in
cash as this doss not creates a record to confirm whether a payment was
actually mads, N rtheless, if a cash paymant is mads by a tenant to
i ths tenant should insist upon a receipt in return for ths

ret w:"ed £ 1
Additional may a d by or ti

returned or until ths locks have b=sen changed. TIn addi tlon, if keays
are not returned by the tenant, the cost of the new locks may be
chargad to ths tenant.

The written leass agreement betwsen the parties is the documeant that
will usuelly govern ths respective duties and responsibilities of the
landlord and tenant as to ths care and maintenance of a rental
premises. EHowever, to the extent that the responsibilitiss and duties
52t forth in a given lease are contrary to Indiana law or are otherwiss
unreascnable or unfzir, the Court is not obligsd to enforce tha leasa,
For further formation regarding the legzl duties and responsibilities
that a landl and tenant havs with Lespect to the rental premises and
the remedies available to each, it is suggested that reference be mads
to Ind. Code S=zction 32-31-7 and Ind. Code Section 32-31-8,

Generally, utility shut-offs an d/or lockouts bj trhe landlord prior to a
Court ordsr of eviction are permitted only when the premises have bezan
abandoned by the tenant Improper shut-offs or lockouts could subject
the landlerd to a claim for damages by the tenant.



n of the rental premises via an

landlerd is awarded possessio
the landlord

If a

ejectment action and if the tenant leaves property behind,

may sz=k a Court order which clarifies the landlord’s responsibility
allowing the

This could include an order
The landlord may also deliver

eémen for storage and eventual
ection 32-31-4. A landlord

egarding the broperty.
removzal of a tenant’s personal property.

a tenant’s personal property to a warehous
disposition in accordance with Ind. Codz Sact
has no liability for loss or damage to a tenant’s psrsonal property
that has besn abandonsd. Howsvar, a landlord should not retain a
personal property left behind, particularly if it has valus.
may be viewsd as conversion and could subject the landlord to
If in doubt-as to what to do with property left

the landlord should sasak legal advice.

H

tenant's
Deing so
criminal charges.

behind by a tenant,

Landlords
a

term expires,
€ premisss as soon
tenant who vacated,
landlord obtain as much information
& n rior to entering intc a
B ) a

It is strongly rscommendad
lon concerning the

as possible Concerning a
e with ths tenant.
nt’s employment, ths

t
record with other
formetior concer

. Code Saction 32-31-6, a

Undzr Ind 1
claims lawsuit to obtain EMSrgsncy posssssory ralie £

committing or Chreatening to commit wasts to the premises. Ind. Cods
Sectior 32-31~6 also allows a tenant to file a small claims lawsuit to
obtain emsrgzncy Possessory relief if a landiord has unlawfully
interfered with the tenant’s &CC2883 Or possession to rental premisas,
Examples of interference with a tenant’'s pPoOsSsessory rights would
include changing locks or shutting-off utilities or other esssntial
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The Court and its staff will endeavor to treat litigants and all cther

persons with dignity and respect. The parties to small claims
litigation should do likewiss.
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