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Introduction

The Essential Questions Regarding a Federal Right to Education

Kimberly Jenkins Robinson

What the best and wisest parent wants for his own child, that 
must the community want for all of its children. Any other 
ideal for our schools is narrow and unlovely; acted upon, it 
destroys our democracy.
— John Dewey

Although the United States has often been called the land of opportunity, 
its history reveals that too often opportunities have been unequally dis-
tributed. Education serves as a primary example of this inequality in US 
society, despite the importance of education to an effective democracy, 
a robust economy, and a just society. Race, class, ethnicity, zip code, and 
school district boundaries oftentimes mark sharp disparities in educa-
tional opportunities, such as in funding, the quality of teachers, the rigor 
of the curriculum, and the adequacy of facilities, among other differences.

These disparities are tolerated by all levels of government because the 
United States has never fulfilled its 1954 promise made in Brown v. Board 
of Education that the opportunity to receive an education “where the state 
has undertaken to provide it, is a right which must be made available to all 
on equal terms.” The United States Supreme Court’s decision in San Anto-
nio Independent School District v. Rodriguez foreclosed federal challenges 
to long- standing educational opportunity gaps. In Rodriguez, the Court 
held that the federal Constitution neither explicitly nor implicitly guar-
anteed a right to education. This decision left remedies for disparities in 
educational opportunities to the primary province of states and localities.1

Reformers, litigators, scholars, policy makers, and educators have 
proposed an array of reforms to reduce disparities in and raise the 
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quality of educational opportunities. State school finance litigation and 
reform has served as one of the leading efforts to reduce inequitable 
disparities.2 Other reform efforts to reduce disparities in educational op-
portunities and outcomes include reauthorizations of the Elementary 
and Secondary Education Act, socioeconomic integration, and school 
choice, to name only a few.3 Furthermore, given that the largest dispari-
ties in educational opportunity exist between, rather than within, states, 
many scholars and reformers have noted the need for increased federal 
intervention to level the playing field between states.4

Yet, despite some gains from state school finance litigation and other 
reforms, disparities in educational opportunity and achievement endure 
today in substantial part because state and local efforts to close educa-
tional opportunity gaps— in the states and localities that have actually 
worked to reduce them— too often have not been sufficiently power-
ful and sustained long enough to eradicate them. Instead, success can 
sometimes be short- lived and superficial such that long- standing com-
mitments to local control, neighborhood schools, and suburban inter-
ests remain unchanged impediments to reform. Other states have simply 
turned a blind eye to these disparities and have imposed high standards 
on students despite inequitable disparities in educational opportunity 
that disadvantage many low- income, minority, rural, and other children 
from reaching those standards.5 In addition, many federal efforts to in-
centivize states to reduce opportunity gaps have been weak and ineffec-
tive.6 As a result, generations of schoolchildren, as well as our nation, 
bear the costs of the national failure to guarantee all children equal ac-
cess to an excellent education.

The absence of an effective vehicle to achieve equitable and excellent 
educational opportunities that can consistently be employed throughout 
the United States has led numerous scholars and advocates to call for 
recognition of a federal right to education.7 However, recognizing a fed-
eral right to education raises an array of questions that should be exam-
ined if such calls are to be taken seriously. This volume brings together 
numerous leading scholars to consider three critical questions about a 
federal right to education. First, should the United States recognize a 
federal right to education? Second, if yes, how should the United States 
recognize a federal right to education? Finally, what should a federal 
right to education guarantee?
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Before turning to how this book addresses these questions, the na-
ture and scope of educational disparities— in both inputs and outputs— 
must be understood as one considers the arguments for and against a 
federal right to education. In addition, this chapter presents the federal 
legal landscape as an essential context for considering potential answers 
to these questions. The benefits and limitations of state school finance 
litigation and reform also inform why reformers and advocates rec-
ommend recognition of a federal right to education. The chapter also 
considers why it matters whether education is recognized as a right by 
considering what the language of rights can convey. Finally, a brief syn-
opsis of each chapter follows.

This volume builds on The Enduring Legacy of Rodriguez: Creating 
New Pathways to Equal Educational Opportunity. In that book, Charles 
Ogletree, Jr. and I gathered together leading school finance and educa-
tion scholars to examine how San Antonio Independent School District v. 
Rodriguez had impacted educational opportunities. After several chapters 
analyzed the impact of Rodriguez, most of the book offered novel law and 
policy solutions at the federal, state, and local levels that could assist in 
efforts to close opportunity and achievement gaps. The proposals offered 
a fresh infusion of new ideas that could advance the unfinished work that 
the Rodriguez plaintiffs initiated more than forty years ago.

Enduring Disparities in Educational Opportunities and Outcomes

Research confirms that the scope and depth of the opportunity and 
achievement gaps are substantial. Deeply entrenched disparities drive 
the persistent nature of the achievement gaps along lines of race, eth-
nicity, and poverty, among other disparities. Both the opportunity and 
achievement gaps have led scholars, lawmakers, and policy makers to 
contend that the United States should recognize a federal right to educa-
tion that would help to close these gaps.8

The Long- Standing Opportunity Gaps

Although educational opportunity gaps exist within plain view in US 
society, it is important to understand the nature and scope of the dis-
parities in educational opportunity along lines of race and class because 
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many people remain unaware of their existence, and perceptions of the 
disparities vary by demographic. A recent poll provides evidence of both 
this lack of awareness and the variations in the perceptions of these dis-
parities along racial, ethnic, and class lines. A nationwide survey asked 
parents throughout the United States, “Do you feel that students of color 
are afforded the same education opportunities as their peers?” The over-
whelming majority of whites— 81 percent— replied yes, while only 43 
percent of African American respondents replied yes, which was con-
siderably less than the 72 percent of Hispanic respondents who replied 
yes. Only 30 percent of African American parents indicated that schools 
provide sufficient support to students from low socioeconomic back-
grounds, while 66 percent of white parents and 59 percent of Hispanic 
parents responded that such students receive sufficient support. Parents 
from low- income households also are significantly less likely than other 
parents to agree that schools provide adequate support to low- income 
students.9 This survey data reveals that parental demographics drive 
perceptions of opportunity gaps, with parents from minority groups and 
low- income households being more likely to perceive inferior educa-
tional opportunities and support.

Research and data confirm that minority and low- income children 
receive inferior educational opportunities. The disparities are present 
in funding, teachers, course offerings, resources, and facilities, among 
others. For instance, three 2018 reports and a 2019 report on funding 
gaps found that minority and low- income children receive substantially 
less state and local funding. The Education Trust recently found that 
nationally districts that serve the highest number of students of color 
receive approximately $1,800, or 13 percent, less in state and local per- 
pupil funds than do districts serving the fewest students of color. The 
districts serving the highest concentrations of poverty receive approxi-
mately $1,000, or 7 percent, less in state and local funds than do districts 
serving the lowest poverty concentrations. In addition, Ed Build found 
in its 2019 report that “despite decades of lawsuits throughout the coun-
try, there remains a $23 billion gap between white and nonwhite school 
districts, even though they serve the same number of children.”10 The 
Education Law Center confirmed that a majority of states fail to sup-
ply high- poverty districts with more state and local funding: seventeen 
states supply less and twenty states supply the same state and local fund-
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ing to high- poverty districts. Only eleven states provide more state and 
local funding.11 These funding disparities persist despite a clear consen-
sus that children living in poverty need more resources— not the same or 
fewer resources— to compete successfully with their peers. The United 
States Commission on Civil Rights confirmed these funding gaps and 
their harmful consequences in its 2018 report on funding inequities.12

These funding disparities translate to tangible inequities in resources 
in schools and classrooms across the United States. Schools that are seg-
regated by race, ethnicity, and class continue to offer inferior educational 
opportunities. The United States Commission on Civil Rights noted, 
“Low- income students and students of color are often relegated to low- 
quality school facilities that lack equitable access to teachers, instructional 
materials, technology and technology support, critical facilities, and 
physical maintenance,” and these inequities harm student outcomes as 
well as their health.13 For instance, research confirms that on every mea-
sure of teacher qualifications, low- income and minority students receive 
less effective teachers when compared to their more affluent and white 
peers. Districts that educate more low- income and minority students em-
ploy a disproportionate number of teachers who are inexperienced and 
are teaching subjects they are not trained to teach.14 These challenges 
encourage a frequent turnover of teachers that disrupts the continuity 
of the instructional program. The funding disparities noted earlier drive 
disparities in teacher salaries as well as the quality of the teaching envi-
ronment. The United States tolerates these disparities in teacher quality 
despite the fact that “[t]eachers, together with principals, are the single 
most important in- school factor affecting student achievement.”15

Schools in low- income and minority communities often lack access 
to the full complement of honors, Advanced Placement, music, and arts 
classes, to name a few of the disparities. For example, while 50 percent 
of all high schools offer calculus, only 38 percent of high schools with 
high concentrations of African American and Hispanic students offer cal-
culus. Similarly, 60 percent of all high schools offer physics, but 51 per-
cent of high schools with high concentrations of African American and 
Hispanic students offer physics.16 Schools that serve more economically 
disadvantaged students and minorities also experienced a narrowing of 
the curriculum after test- based accountability was implemented because 
these schools are more likely to receive lower scores on standardized tests. 
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These schools have increased instructional time for math and language 
arts while sacrificing time for other subjects, such as science, social stud-
ies, the arts, and physical education. They also are more likely to employ 
teachers who teach to the test, including teachers who focus only on mate-
rial that is likely to be tested and who require students to spend a signifi-
cant amount of time on practice tests. Narrowing the curriculum prevents 
schools from serving one of the equalizing functions of schools: providing 
the opportunities that disadvantaged communities cannot.17

Schools with high concentrations of minority and economically dis-
advantaged students also have access to fewer resources within class-
rooms and schools, and their schools are too often poorly maintained. 
For instance, many majority- minority urban schools have outdated 
textbooks in substandard condition, inadequate libraries, and scarce 
materials, as well as facilities that are both overcrowded and poorly 
maintained.18 Further, the National Center for Education Statistics 
found that the likelihood that survey respondents rate indoor environ-
mental factors such as lighting, heating, water quality, and acoustics as 
either unsatisfactory or very unsatisfactory increased as the percentage 
of low- income students increased, while more mixed results were found 
on these factors as the percentage of minority students increased.19

School facilities affect both students’ performance and their health, yet 
disadvantaged communities oftentimes lack the resources they need to 
maintain high- quality facilities. Local districts bear the greatest burden 
for making capital investments that districts use to improve, as opposed 
to simply maintain, their facilities, which results in wealth- based dis-
parities in the ability of districts to invest in new construction or renew-
als. A study of more than 146,559 school improvement projects across 
the nation revealed that “projects in schools located in high- wealth zip 
code areas had more than three times more capital investment than the 
schools in the lowest- wealth zip code areas.”20 The funding of facilities 
construction exacerbates the wealth disparities because only five states 
provide nearly full support for capital investments, twelve states provide 
no support, and the remaining thirty- three states “vary greatly” in their 
levels of support.21 This inequitable funding structure undermines any 
chance of reducing the facilities gap in the absence of systemic change.

Opportunity gaps remain entrenched because of the deep economic 
and racial segregation in US schools that both causes and reinforces the 
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inequities in the schools. These opportunity gaps are influential not only 
annually but also over time because even relatively small deficits com-
pound over the entirety of a child’s education to create significant differ-
ences in experiences and outcomes.22

The Persistent Achievement Gaps

These disparities in educational opportunity substantially contribute to 
the enduring achievement gaps along lines of race and class, and they 
converge with other contributing factors to low achievement such as 
housing, nutrition, health, safety, and out- of- school experiences.23 
Nationally, student achievement has shown some modest gains followed 
by consistently flat student achievement for schoolchildren since the 
early 2000s.24 The achievement gaps between African Americans and 
whites as well as between Hispanics and whites have declined, although 
not steadily, over the past forty years. For instance, since 2003, the gaps 
between the achievement of African Americans and Hispanics when 
compared to whites have declined by approximately the gains made in 
half a school year of instruction. Despite this reduction, the gaps remain 
“very large.”25

The 2017 results of the National Assessment for Educational Progress 
(NAEP) confirm these large gaps persist even when modest or signifi-
cant narrowing occurs. For instance, fourth- grade scores are particularly 
important because they measure if students have transitioned “from 
learning to read to reading to learn.” This time frame also predicts fu-
ture successes, such as graduating from high school, attending college, 
and maintaining employment.26 African American students on average 
scored substantially (thirty- two points) below proficient at this grade 
and also were significantly (twenty- six points) behind their white peers, 
despite some improvement since 1992 (when the score gap was thirty- 
two points). This reveals that many fourth- grade African American stu-
dents are not on track for college and career success.27 African American 
eighth and twelfth graders also scored well below their white peers in 
reading, with the largest gap in twelfth grade at thirty points, and this 
twelfth- grade reading gap has increased since 1992.28 Whites also sub-
stantially outperform African Americans in math. Despite a decline in 
the fourth- grade math achievement gap between African Americans 
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and whites, this gap also remained large, at twenty- five points for fourth 
grade in 2017, and the gap increased in higher grades to thirty- two and 
thirty points in eighth and twelfth grade, respectively.29

A large achievement gap also persists between Hispanics and whites 
in math and reading. In reading, the largest gap in 2017 was in fourth 
grade, at twenty- three points, with eighth-  and twelfth- grade Hispanics 
and whites showing a gap of nineteen points and twenty points, respec-
tively. Only the eighth- grade reading score has significantly improved 
since 1992. In math, the smallest Hispanic and white achievement gap 
was nineteen points in fourth grade, and, like African Americans, it 
was higher in eighth and twelfth grades, at twenty- four and twenty- two 
points, respectively. This Hispanic- white math gap has remained steady 
over time since 1990.30

Whites and Asians also have a significant achievement gap that favors 
Asians. Asians outperformed other racial groups on NAEP in reading 
in fourth and eighth grade and performed similar to whites in twelfth- 
grade reading. In math, Asians outperformed whites in fourth, eighth, 
and twelfth grades.31

A large achievement gap also endures between students of a lower 
socioeconomic status and their more affluent peers. Students living in 
poverty, as measured by participation in the National School Lunch 
Program, consistently performed worse than their peers in reading and 
math in the results reported in 2017. In reading, the gap declined from 
twenty- eight to twenty- four points between fourth and eighth grade, 
while in math the gap increased between fourth and eighth grade from 
twenty- four to twenty- nine points.32 Furthermore, research that com-
pares the achievement of students in the top ninetieth percentile in 
household income versus those in the bottom 10 percent of household 
income shows a consistent increase in the achievement gap for half a 
century. This socioeconomic- based gap is twice the size of the very large 
African American– white achievement gap.33

Children from most minority and socioeconomically disadvantaged 
households also graduate at lower rates than do their peers. According 
to the National Center for Education Statistics’ most recent data, the 
national average graduation rate for public high school students is 84 
percent. However, American Indian / Alaska Native, African American, 
and Hispanic students all graduate at below- average rates (72 percent, 
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76 percent, and 79 percent, respectively, in 2015– 16). By contrast, white 
students (88 percent) and Asian students (91 percent) routinely outper-
form the national average.34 Moreover, students in tenth through twelfth 
grades in the lowest socioeconomic quartile drop out between school 
years at almost twice the rate of students in the highest quartile (7.2 per-
cent versus 3.9 percent).35

The persistence of long- standing opportunity and achievement gaps 
raises the inevitable question: What should the United States do about 
these gaps? The next section explores how federal and state litigation 
over disparities in funding and other educational opportunities has at-
tempted to address these gaps.

The Path to Litigation Regarding a Federal Right to Education

Those who are disadvantaged by educational inequality in the United 
States have sought redress through the courts for more than a century. 
In 1849, the Supreme Judicial Court of Massachusetts rejected five- year- 
old Sarah Roberts’s challenge of the state law that required her to pass 
five white elementary schools on her way to a dilapidated and outdated 
school for African American children. In Roberts v. City of Boston, the 
court held that although colored schoolchildren were entitled to equal 
rights under state law, the separate provision of education for African 
American children by the City of Boston was lawful. Yet this defeat did 
not deter the Roberts family, who worked with attorney Charles Sumner 
to convince the legislature of the Commonwealth of Massachusetts to be 
the first state to outlaw segregated schools in the United States in 1855.36

School desegregation litigation served as the primary weapon to chal-
lenge inequality for much of the middle of the twentieth century. Begun 
as litigation that attempted to enforce the “equal” portion of “separate 
but equal” in higher- education institutions, school desegregation ef-
forts ultimately succeeded in convincing the Supreme Court to strike 
down the odious “separate but equal” doctrine that, despite its name, 
had consistently relegated African American schoolchildren to inferior 
educational opportunities. Yet the Court’s invitation of protracted com-
pliance, its failure to clarify the required nature and scope of desegrega-
tion remedies, and its rush to return districts to local control ultimately 
undermined the ability of school desegregation to achieve lasting inte-
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gration or the sought- after reduction in the opportunity gap for African 
American and other minority schoolchildren.37

As advocates began to question whether school desegregation litiga-
tion could or would provide equal educational opportunity, they turned 
to state and federal litigation that challenged funding disparities to close 
educational opportunity gaps. These efforts achieved an initial much- 
celebrated victory from the California Supreme Court in Serrano v. 
Priest, in which the court held that the federal Equal Protection Clause 
both prohibited the wealth discrimination that resulted from the Cali-
fornia funding system and protected education as a fundamental inter-
est. The court struck down the California funding system because it was 
not necessary to advance a compelling state interest. In response to the 
state’s argument that it needed the system to promote local control, the 
court noted that California could allow localities to control how funds 
are spent even if all of the funds are not locally raised.38

The Legacy of San Antonio Independent School District v. Rodriguez

Federal school finance litigation proved short- lived. In San Antonio 
Independent School District v. Rodriguez, the Supreme Court, in a 5– 4 
decision written by Justice Powell, rejected a challenge of the Texas 
school funding system under the Equal Protection Clause.39 In reject-
ing education as a fundamental right, the Court noted the absence of 
protection for education in the federal Constitution and expressed its 
unwillingness to recognize it as an implied constitutional right. The 
Court explained that neither education’s importance nor its close con-
nection to exercising the rights to free speech and to vote would lead the 
Court to elevate the constitutional scrutiny of disparities in education to 
strict scrutiny, which is the highest level of judicial scrutiny.40

The Court upheld the Texas funding scheme as rationally related to 
a legitimate state interest, the most lenient standard for constitutional 
review. The Court provided several reasons for its decision to apply 
rational basis review. First, it questioned how education could be dis-
tinguished from other important personal interests, such as access to 
shelter and food, for heightened constitutional protection. Second, the 
Court observed that it lacked expertise to question the state’s decision to 
allow localities to tax local property to fund schools and to second guess 
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the educational policy decisions made by state and local officials. Third, 
the Court rejected the invitation to disturb the balance of federalism 
that would occur if it accepted the invitation to overturn the funding 
system that existed in almost every state. The Court concluded that the 
Texas system was rationally related to a legitimate state interest in local 
control of schools and thus constitutional under the federal Equal Pro-
tection Clause.41 Justices Stewart, Brennan, White, and Marshall each 
filed a separate dissent.42

Although the Rodriguez Court held that the Constitution did not 
guarantee a right to education, it also did not foreclose a future claim 
that a state had not provided a minimally adequate education. The Court 
commented that if it assumed that the Constitution protects some mini-
mum amount of education that enables individuals to exercise the right 
to vote and free speech, “no charge fairly could be made that the system 
fails to provide each child with an opportunity to acquire the basic mini-
mal skills necessary for the enjoyment of the rights of speech and of full 
participation in the political process.” Instead, the plaintiffs had failed 
to make such a claim and instead had only challenged “relative differ-
ences in spending levels.”43 Thus, the Court upheld the constitutionality 
of spending differences but did not address whether the federal Consti-
tution guarantees a minimally adequate education.

Since Rodriguez, the Court has acknowledged its holding that edu-
cation is not a fundamental right, but it also has noted that it has not 
foreclosed future federal recognition of a minimally adequate educa-
tion while also trumpeting the importance of education.44 Indeed, it 
appeared to give some special protection to education in the Plyler v. 
Doe decision when it overturned a Texas law that permitted districts to 
exclude children who had not been legally admitted to live in the state. 
The Plyler Court stated that it applied rational basis review to overturn 
the Texas law, while subjecting the rationale offered by the state of Texas 
to rigorous scrutiny. The Plyler Court also heralded the importance of 
education in stating, “[N]either is [public education] merely some gov-
ernmental ‘benefit’ indistinguishable from other forms of social wel-
fare legislation. Both the importance of education in maintaining our 
basic institutions, and the lasting impact of its deprivation on the life 
of the child, mark the distinction. The ‘American people have always 
regarded education and [the] acquisition of knowledge as matters of 
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supreme importance.’ . . . We have recognized ‘the public schools as a 
most vital civic institution for the preservation of a democratic system of 
government’ . . . and as the primary vehicle for transmitting ‘the values 
on which our society rests.’”45 These and other statements by the Court 
regarding education and the door left open by Rodriguez to recognize a 
right to an adequate education provide the Court latitude to recognize a 
federal right to education if it so chooses.

The Rodriguez decision drove litigation on school funding disparities 
out of federal court and into state court, where it has mostly remained 
until quite recently.46 The next section describes both the benefits of 
school finance litigation and reform and also their limitations. The limi-
tations of state litigation and reform have led advocates and scholars to 
advance new cases and theories in federal court that might provide a 
more consistent and widely available forum to address educational ineq-
uities and inadequacies. The subsequent section describes recent federal 
litigation.

The Benefits and Limitations of State School Finance Litigation 
and Reform

Following Rodriguez, state school finance litigation advanced two con-
verging theories that sought to define states’ constitutional obligation for 
education, as discussed in greater detail by Joshua Weishart in chapter 
12. Litigation has sought greater equity of funding, greater adequacy of 
funding to enable students to learn the content of state standards, or 
some combination of both.47 Plaintiffs have prevailed in a state’s highest 
court in twenty- three states and have never prevailed in the state’s high-
est court in twenty states.48

One important benefit of this litigation has been the emergence of 
a consensus that money spent well matters in education, a consensus 
that is based in part on expert testimony in numerous state courts that 
established a link between educational resources, opportunities, and 
outcomes. This consensus supplies an answer to one of the key ques-
tions that the Rodriguez Court noted remained open to debate as it high-
lighted its lack of expertise to resolve education policy debates.49

Research also has confirmed several important benefits from suc-
cessful litigation. For instance, a 2016 comprehensive study of adequacy 
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litigation found that successful litigation led states to drive additional 
resources to low- income districts and that these “reforms increased 
the absolute and relative achievement of students in low- income dis-
tricts.”50 Research also indicates that sustained school funding reform 
can provide such benefits as an increase in the number of years of school 
completed, an increase in adult earnings, and a reduction in adult pov-
erty. Successful litigation followed by comprehensive reform also can 
help to improve student achievement.51 A 2017 study analyzed the im-
pact of court- ordered finance reform from 1989 to 2010 and found that 
seven years after the system was reformed, funding and graduation rates 
increased by approximately 11 percent for the students in the highest 
poverty quartile in a state. This study also found that additional money 
spent in high- poverty districts had a greater impact than did any addi-
tional money spent in districts that were not poor.52

However, even when plaintiffs prevail, they face formidable obstacles 
to securing relief. For instance, the New Jersey litigation is celebrated as 
some of the most successful school finance litigation in the country; but 
it took numerous decades to secure, and even then the legislature has 
underfunded the revised funding formula since 2011. This has left many 
schoolchildren in New Jersey without the benefits that additional, sus-
tained funding could bring.53 The obstacles to the New Jersey reform are 
not unique to the Garden State. Instead, resistance to successful school 
finance litigation is often fierce, protracted, and effective in limiting the 
scope of reforms. Additionally, research by the education scholar and 
University of Virginia President James Ryan found that urban, minority 
districts rarely prevail in court and meet more prolonged and intense 
legislative resistance when they do succeed.54

Furthermore, with some notable exceptions, even where state litiga-
tion has succeeded and reform has occurred, the changes too often tin-
ker at the margins of school funding while leaving the expectations of 
middle- class suburbanites untouched.55 For instance, funding schools 
through local property taxes remains the prevailing method for rais-
ing the local contribution to schools,56 despite the fact that this guar-
antees disparate contributions to education that are tied to the wealth 
of a community rather than a community’s appetite for investment in 
education. Similarly, courts also have not redrawn school district lines, 
which would help to redistribute wealth. As a result, the funding in-
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creases that do occur and that help to raise student achievement are 
occurring within systems that are fundamentally flawed in ways that 
hinder comprehensive reform.57

Most importantly, the benefits of successful school finance reform 
are limited to those states where plaintiffs have found a sympathetic 
state supreme court or where coalitions have prevailed on legislatures to 
upend the expectations of the more privileged families within the state. 
Children who had the misfortune to be born in states where litigation 
or reform has not occurred remain stuck in schools that too often are 
funded irrationally, inequitably, and inadequately. These flaws remain 
because school finance systems reveal “the absence of any concrete re-
lationship between school funding and the actual cost of meeting sub-
stantive state standards and performance goals, along with turning a 
blind eye toward the manner in which funding is used by districts and 
in schools and classrooms.”58

Given the deeply entrenched and long- standing shortcomings of 
many state finance systems, many scholars and advocates, including 
those who have prevailed in state court, agree that state forums are in-
adequate to accomplish the full scope of reform that is needed to end 
inequitable and insufficient educational opportunities and to transform 
schools into the high- quality institutions that students need today to be 
college and career ready. For instance, Michael Rebell, who successfully 
led the New York litigation Campaign for Fiscal Equity v. State, com-
mented in his chapter in The Enduring Legacy of Rodriguez that despite 
the gains of state school finance litigation, state litigation wins lack “the 
power and the sustained impact of a federal constitutional right.” There-
fore, he contends that Rodriguez should be overturned because provid-
ing all children “meaningful educational opportunities . . . simply cannot 
be accomplished on a state- by- state basis.”59 David Sciarra successfully 
litigated much of the New Jersey Abbott litigation that has required the 
New Jersey legislature to tailor its funding of schools to the disparate 
needs of students and the state standards that guide instruction. Yet he 
and his coauthor, Danielle Farrie, endorse in their chapter in The Endur-
ing Legacy of Rodriguez a greater federal role in education to strengthen 
the link between standards- based education and school funding.60

An array of scholars also has called for federal reforms that address 
the failure of states to provide equitable and excellent schools. For in-
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stance, Areto Imoukhuede has contended that the federal Due Process 
Clause requires the government to provide a high- quality education. 
The education scholar and current California Supreme Court Justice 
Goodwin Liu has argued that the Fourteenth Amendment affords and 
requires Congress to provide “a meaningful floor of educational oppor-
tunity” that enforces national citizenship rights. I also have called for a 
gradual and incremental increase in federal involvement in school fund-
ing that would incentivize states to provide funding that ensures equal 
access to an excellent education.61

Two federal commissions also have both highlighted the inequitable 
nature of state funding of schools and have called for greater federal in-
volvement in education to address these inequities. The Equity and Ex-
cellence Commission was the first federal commission to examine state 
funding since President Nixon’s 1972 review noted that a heavy reliance 
on property taxes caused large inequities. The 2013 report notes a laundry 
list of flaws of school funding that burdens schoolchildren, their families, 
and communities. For example, the Equity and Excellence Commission 
noted that states continue to fund education through methods that are not 
linked to the cost of providing students with the content of robust stan-
dards and ensuring high academic performance for all students, including 
students who live in poverty, English- language learners, and students with 
disabilities. These broken systems endure in part because only a few states 
have measured the cost of delivering the knowledge in content standards, 
particularly across diverse groups of students. States also fail to ensure 
the efficient allocation of resources. Therefore, the commission calls for 
“bold” reform by both states and the federal government that, among 
other things, includes federal incentives to ensure all students receive a 
“meaningful educational opportunity,” as well as “‘equity and excellence’ 
legislation” that directs additional federal funding to schools with high 
concentrations of poverty, that incentivizes states to invest in schools with 
the greatest needs, and that monitors federal investments to ensure that 
they help to improve student achievement.62

The United States Commission on Civil Rights issued a report in 2018 
that identified similar flaws in state funding of schools and recommended 
federal and state action to remedy these flaws. The commission found that 
“vast funding inequities in our state public education systems render the 
education available to millions of American public school students pro-
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foundly unequal.”63 The commission endorsed the recommendations of 
the Equity and Excellence Commission while it offered several recom-
mendations of its own. It acknowledged that a quality education has be-
come even more essential since Rodriguez and thus recommended that 
“Congress should make clear that there is a federal right to education.” 
It also urged federal, state, and local governments to promote communi-
ties that are integrated racially and socioeconomically because integration 
benefits the opportunities provided in public schools.64

The next section explores the recent return to federal court to address 
disparities in educational opportunities.

The Recent Return to Federal Court

Litigants recently have returned to federal court to attempt to secure 
redress for inadequate learning conditions in three cases. This litigation 
is noteworthy for its attempt to seek federal redress for these condi-
tions because these issues have primarily been litigated in state court 
since Rodriguez. In the fall of 2016, schoolchildren in Detroit filed Gary 
B. v. Snyder, a case that alleged that the state of Michigan has denied 
them the access to literacy that is protected by the federal constitutional 
Due Process and Equal Protection Clauses. The plaintiffs argue that 
they have been functionally excluded from the state education system 
through such conditions as insufficient access to qualified teachers, 
“inadequate instructional materials,” and unsafe physical conditions, 
“includ[ing] vermin infestation, extreme temperatures, insufficient or 
inappropriate facilities, and overcrowding.” The plaintiffs allege that 
the right to literacy “means not only the ability to recognize or pro-
nounce a written word, but the ability to use language to engage with the 
world— to understand, analyze, synthesize, reflect, and critique”— and 
that to receive this right to literacy, the schools must offer such basics as 
“appropriately trained teaching staff, basic instructional materials and 
safe physical conditions that do not impede learning.” The complaint 
also alleges that the state has engaged in intentional race discrimination 
against the Detroit schoolchildren through this functional exclusion.65

The federal court in the Eastern District of Michigan rejected the 
plaintiffs’ claims. The court acknowledged, “The conditions and out-
comes of Plaintiffs’ schools, as alleged, are nothing short of devastat-

Robinson_i_374.indd   16 10/10/19   3:07 PM



Introduction | 17

ing. When a child who could be taught to read goes untaught, the child 
suffers a lasting injury— and so does society.”66 The court also recog-
nized the importance of education to voting, access to justice, meaning-
ful participation in civic life, obtaining a job and a home, and securing 
government benefits. Yet the court held that access to literacy was not 
a fundamental right under the Due Process Clause because to recog-
nize a fundamental right the Supreme Court requires that both justice 
and liberty would not exist without state- provided access to literacy. Al-
though the history of the United States demonstrates a long- standing 
commitment to education, this history “runs counter to the notion that 
ordered society demands that a state provide one.” The court concluded 
that the Due Process Clause does not require the state to offer each child 
“a defined, minimum level of education by which the child can attain 
literacy.” The court also rejected the plaintiffs’ claims of intentional race 
discrimination because they could not show disparate treatment of the 
Detroit schoolchildren when compared with children at other Michigan 
schools that were controlled by emergency managers and the plaintiffs 
failed to show that the state’s decisions lacked a rational basis.67 The 
plaintiffs’ appeal of the decision is currently pending before the United 
States Court of Appeals for the Sixth Circuit.

A second lawsuit also seeks relief in federal court from substandard ed-
ucational opportunities. In Martinez v. Malloy, schoolchildren and parents 
in Bridgeport and Hartford have sued the governor of Connecticut and 
other state officials in the federal court in Connecticut. They allege that the 
students’ rights under the Equal Protection and Due Process Clauses of 
the Fourteenth Amendment are being violated because trapping students 
in schools that have been failing for decades imposes a long- lasting stigma 
on the children and discriminates against them in ways that undermine 
their dignity and liberty. Plaintiffs seek an injunction against enforcement 
of Connecticut laws that limit the opening of new magnet schools, hinder 
charter schools, and penalize interdistrict transfer. A federal court also 
rejected these claims. The court noted that the federal Constitution does 
not guarantee a right to education. The court also noted that Connecticut 
made a rational decision to remedy the shortcomings in failing schools, 
rather than create a new system of magnet and charter schools.68

A.C. ex rel. Waithe v. Raimondo represents a third attempt by advo-
cates to invite a federal court to recognize a federal right to education. 
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Filed in late fall 2018, the case asks the federal court in Rhode Island 
to find that Rhode Island has violated the federal Constitution’s Four-
teenth Amendment by failing “to provide all students a meaningful op-
portunity to obtain an education adequate to prepare them to be capable 
citizens.” The complaint notes that in Rodriguez the Supreme Court left 
open the question of whether the Fourteenth Amendment provides stu-
dents a fundamental right to “the basic minimal skills necessary for the 
enjoyment of the rights of speech and of full participation in the political 
process.” The complaint charges Rhode Island with decades of neglect 
of the civic aims of education and provides evidence of a profound lack 
of knowledge of the foundations of our democracy among students. No 
ruling has been issued in the case.69

Despite the initial lower- court losses in Gary B. and Martinez, the re-
turn of litigants to federal court to challenge disparities in educational 
opportunity remains noteworthy for at least two reasons. First, these cases 
signal that advocates may develop additional theories for relief in federal 
court that could spark further litigation (although some reformers might 
strategically delay such lawsuits until a more favorable majority sits on the 
United States Supreme Court). This is particularly likely given that these 
federal cases were brought by distinct groups of attorneys.70 Second, given 
the deplorable conditions and outcomes described in the Detroit, Bridge-
port, Hartford, and Rhode Island schools, the return to federal court con-
firms what scholars and advocates have contended for some time: state 
courts should not remain the sole arbiters of claims regarding the inad-
equacies and inequities of public schools.71 In the many states where state 
school finance litigation and legislative reform have been unsuccessful or 
ineffective, communities need another forum to secure the educational 
opportunities that will enable their children to be engaged and productive 
citizens as well as college and career ready.

This recent litigation, as well as the work of federal commissions, advo-
cates, and scholars, reveals the growing groundswell of support for federal 
involvement in education broadly as well as a federal right to education 
specifically. The next section considers why this volume frames its analysis 
around a right to education protected by the federal government, rather 
than analyzing other options for closing opportunity and achievement 
gaps. In The Enduring Legacy of Rodriguez, Charles Ogletree Jr. and I in-
cluded in parts 2 and 3 of the book an array of innovative state and federal 
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approaches to achieve this goal. This volume asks the tough questions re-
garding a federal right to education as a reform strategy.

Why an Education Right?

A variety of education advocates are employing the language of rights 
as they push for reform.72 The discourse of rights, as Ronald Dworkin 
famously argued, arises because rights can serve as “political trumps” that 
enable an individual to make a claim against the people in power that 
must be privileged above other collective goals.73 Rights can help to shift 
the balance of power toward those who are disadvantaged by the current 
system and public officials.74 A wide- scale reform effort typically relies 
on the creation and enforcement of a right because in the United States, 
rights language, particularly federal rights, conveys a national priority.75

Rights also can influence both the internal mind- set and external 
actions of rights-holders. The language of rights empowers individu-
als to seek the attention, resources, and actions required to protect the 
right.76 In this way, rights can encourage individuals to “name .  .  . a 
long- experienced injustice” and to identify an entitlement to better treat-
ment.77 With this newfound understanding, rights encourage individuals 
to engage in political organizing and mobilization that capitalize on the 
new balance of power.78 Individuals will rally around a right to demand 
change79 far more often than they rally around a singular government 
program.

An education right can help to move education away from the haves 
and have- nots paradigm and toward a common understanding of the 
education to which all children are entitled.80 In our majoritarian de-
mocracy, the interests of the minority can too often be neglected.81 Such 
a right also can limit what the majority may do and serve as a counterbal-
ance to the tradition of state and local control that too often can neglect 
equity issues.82 A right to education can help to provide citizens the edu-
cation they need to participate in democratic governance. Furthermore, a 
right to education can inform those who receive a substandard education 
that their inferior education is neither inevitable nor deserved.83

It is important to acknowledge that a right to education, just like 
any right, may fall short of attaining its aims. For example, Mary Ann 
Glendon offers a comprehensive critique of rights language as one that 
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“promotes unrealistic expectations, heightens social conflict, and inhib-
its dialogue that might lead toward consensus, accommodation, or at 
least the discovery of common ground.”84 In many ways, some of Eloise 
Pasachoff ’s arguments in chapter 3 of this volume echo these sentiments 
when she argues that a right might undermine the ability of Congress to 
reach consensus on specific programs and reforms.

Rights also have been criticized as ineffectual at accomplishing sys-
temic reform and failing to target the economic inequality that lies at 
the root of the need for rights. Thus, rights require an individual to 
identify discrimination and claim one’s right, but these claims do not 
remedy deep structural inequities.85 Richard Ford provides compelling 
arguments in support of this critique in contending, “Rights can offer 
limited improvements in a narrow set of circumstances, but the effec-
tiveness of the civil rights approach diminishes and its costs increase as 
they are applied to more novel, complex, and elusive social problems.”86 
The cautionary tales regarding rights that these and other scholars tell 
must be acknowledged and accounted for as a federal right to education 
is contemplated, contested, and endorsed.

In pushing for a national dialogue about a federal right to education, 
the scholars in this volume who support a federal right to education are 
under no illusion that a federal right to education would be a cure- all 
for the nation’s education ills. Instead, this volume explores the critical 
questions surrounding a federal right to education because such a right 
warrants serious deliberation among the array of options that education 
reformers and advocates are considering to advance equity and excel-
lence in education. Simply put, the privileged place that rights enjoy in 
US law and society and their conveyance of political and moral urgency 
given their potential to trump majority interests offers an important but 
imperfect vehicle to achieve these aims. Such a right would not guar-
antee equal access to an excellent education. Achieving that goal will 
require a broad demand for reform by the public, a realignment of po-
litical pressures to support equity rather than elitism, and an array of 
education and social programs. Nevertheless, a federal right to educa-
tion has the potential to ignite these actions in a way that other reforms 
do not. Therefore, this volume builds on the current dialogue— both 
political and scholarly— that contends that education is a critical civil 
rights issue of our time.87
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The Structure of a Federal Right to Education

This volume examines the why, how, and what questions that surround 
recognition of a federal right to education. Part 1 considers the argu-
ments for and against a federal right to education. Part 2 assumes that a 
federal right to education would reap important benefits and considers 
how such a right could be implied, enacted, or adopted. Part 3 analyzes 
what a federal right to education should guarantee.

The exploration of why the United States should or should not recog-
nize a right to education begins with chapter 1 by Jason P. Nance. Nance 
offers the rationales for the federal government to address the current 
inequalities and inadequacies within the education system, including 
economic, criminal justice, health, democratic, and fairness rationales. 
He also critiques past and current federal legislation designed to address 
these disparities and concludes that such legislation has been inadequate 
to remedy these shortcomings. In fact, federal legislation has established 
conditions for such disparities to continue and perhaps widen. Nance con-
cludes by arguing that further federal intervention is needed and that the 
time is ripe for the creation of a federal right to a high- quality education 
for all children that can be enforced by both federal agencies and courts.

Kristine L. Bowman continues this volume’s exploration of why a fed-
eral right to education would be beneficial in chapter 2. She explores 
state- level obstacles to closing educational opportunity gaps that explain 
why the United States should not solely rely on state courts or legis-
latures to remedy inequitable and inadequate state education systems. 
At the state level, weak or unenforceable rights to education, limited 
fiscal capacity, and the absence of sufficient political will too often inter-
sect in ways that undermine educational opportunities and leave many 
schoolchildren without an effective avenue for relief. Bowman focuses 
on Michigan as a case study to understand these dynamics and also situ-
ates Michigan’s experience in the national context to shed light on the 
limitations of state reform.

Eloise Pasachoff then offers an array of arguments against a federal 
right to education in chapter 3. She argues that a federal constitutional 
right to education is both unnecessary and insufficient, regardless of 
whether that right is developed through constitutional amendment by 
Congress and the states or through constitutional interpretation by fed-
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eral courts. She contends that it is unnecessary because the goals that 
advocates have for a constitutional right to education can already be ac-
complished through ordinary legislation using Congress’s powers under 
the Constitution’s Spending Clause. She argues that it is insufficient 
because having a constitutional right to education would not remove 
practical limits on Congress and federal courts in ensuring its imple-
mentation. While there is an argument that building a movement for a 
constitutional right to education would itself create change, Pasachoff 
highlights the downsides to that work, from breeding cynicism about 
government (if the constitutional right is declared but fails to achieve its 
goals in practice) to furthering destructive politics (if, as is more likely, 
the movement to achieve a constitutional right fails while creating con-
flict and reducing the possibility of finding common ground on smaller 
reform projects). She concludes that advocates instead should focus 
their energy on reforms that have a greater likelihood of success.

In chapter 4, Kevin R. Johnson argues that Latina/os would benefit 
from a federal right to education as a means to supplement an array of 
litigation strategies that have failed to ensure equal educational opportu-
nity for Latina/os. He argues the growth in the Latina/o population has 
been accompanied by widespread segregation of Latina/o students in 
schools across the country. Heavily Latina/o schools on the average are 
funded at significantly lower levels than predominantly white schools 
are, and educational outcomes for Latina/os on average lag behind those 
of all other racial groups. Johnson concludes that Latina/os, suffering 
from stark educational inequalities, would benefit from a federal right 
to education.

Part 2 explores three avenues for creating or acknowledging a federal 
right to education: a judicially implied right, a congressionally created 
right, and a constitutional amendment. In chapter 5, Derek W. Black 
surveys the various litigation, judicial, and scholarly theories through 
which courts might recognize a right to education under the United 
States Constitution. He begins by sorting those theories into their major 
doctrinal categories and subcategories and explaining their basic argu-
ments, including substantive due process, equal protection, privileges 
and immunities, citizenship, and originalism. Black then critically eval-
uates those theories, examining both their strengths and weaknesses. He 
concludes that while a number of theories are plausible, scholarly theo-
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ries have tended toward originalism in recent years and are the most 
likely to be successful before the courts.

In chapter 6, Peggy Cooper Davis notes that in a democratic republic, 
the people are sovereign and must be free and educated to exercise that 
sovereignty. She contends that the history of chattel slavery’s denial of 
human sovereignty in the United States, slavery’s overthrow in the Civil 
War, and the Constitution’s reconstruction to restore human sovereignty 
demonstrate this truth. Davis argues that the sovereignty of the Ameri-
can people provides a basis for recognizing that the personal rights pro-
tected by the United States Constitution, as amended upon the demise 
of slavery, include a fundamental right to education that is adequate to 
enable every person to participate meaningfully as one among equal and 
sovereign people.

I identify the challenges and benefits of Congress adopting a federal 
right to education in chapter 7. I note that the current backlash against 
the federal role in education and the lack of political will for greater 
federal involvement in education will forestall calls for a congressional 
right to education in the near future. Nevertheless, Congress possesses 
numerous strengths to recognizing a federal right to education over the 
courts that make it a forum worthy of serious consideration. I contend 
that Congress should adopt an incremental approach to recognizing a 
federal right to education that begins with incentives that set the stage 
for a federal right and that culminate with a federal law that requires 
states to provide equal access to an excellent education.

The Southern Education Foundation (SEF) makes the case for an 
Education Amendment to the United States Constitution in chapter 8. 
SEF begins with an examination of why a high- quality education is vital 
to the United States’ national interests and contends that it is time for a 
fundamental change that embraces a federal guarantee of a high- quality 
education. SEF acknowledges the positive impacts of equity and ade-
quacy litigation, while also noting that this litigation is unable to address 
radical inequality in the willingness or capacity of states to provide eq-
uitable and adequate resources for a high- quality education. SEF argues 
that an Education Amendment is the best approach for reducing radical 
disparities in the opportunity to learn and for ratifying public support 
for national leadership in education. An Education Amendment also 
would help to build public consensus for effective reform. SEF concludes 
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by explaining why an effort to pass such an amendment would have a 
positive impact even if the effort was unsuccessful.

Part 3 analyzes what a federal right to education should guarantee. In 
chapter 9, Linda Darling- Hammond confronts the question of what floor 
of educational opportunity a federal right to education should guaran-
tee. Darling- Hammond considers research regarding the resources that 
students need to receive an excellent and equitable educational oppor-
tunity, including high- quality teachers and principals as well as access to 
a rigorous curriculum and the course materials and technology needed 
for a modern education. She argues that a federal right to education 
should guarantee these resources for all children as the nation strives to 
eliminate educational opportunity and achievement gaps.

In chapter 10, Rachel F. Moran explains that equal educational op-
portunity is essential to prepare students for civic duties, but significant 
inequalities inevitably result from sorting students for jobs. In recent 
years, efficiency has become a driving force behind school reform, one 
that subordinates equal citizenship to the demands of a global economy. 
These tensions are most evident in school finance reform as calls for 
equal education devolve into demands for adequate education. Despite 
state court victories, disparities in per- pupil resources remain severe, 
threatening to deprive disadvantaged children of any meaningful oppor-
tunity to approximate the accomplishments of their privileged peers. In 
Moran’s view, reformers must craft a right to education that guarantees 
every child a fair opportunity to compete. Only then will disadvantaged 
students have authentic pathways to civic participation and upward mo-
bility, pathways that can make the American dream feel like a real prom-
ise rather than a remote possibility.

In chapter 11, Carmel Martin and Ulrich Boser, along with their asso-
ciates Meg Benner and Perpetual Baffour, examine five decades of state 
fiscal- equity cases and determine what lessons can be used to inform the 
development— and enforcement of— a federal right to education. They 
conclude that the federal government will need to go beyond simply 
requiring that education be a right. In other words, the federal govern-
ment also will need to ensure that all schools have adequate levels of 
funding and address fiscal accountability and enforcement.

In chapter 12, Joshua E. Weishart concludes part 3 by noting that courts 
have resolved lawsuits invoking state constitutional rights to education in 
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ways that have subdued the tension between two principles of justice: 
equality and liberty. The equality- versus- adequacy debate in school fund-
ing challenges at first stoked that tension, until court decisions gradually 
demonstrated their potential interrelation. State constitutions, however, 
do not fix standards for the mutual enforcement of educational equality 
and adequacy, and thus, courts have struggled with remedies that serve 
both aims. Weishart contends that reconciliation ultimately must come 
through reconceptualizing children’s equality and liberty interests as 
an integral demand for equal liberty, one that treats differently situated 
children according to their needs so as to cultivate positive freedoms for 
equal citizenship. A federal right to education can elucidate this demand 
and facilitate its enforcement, aligning with the newly professed synergy 
between equal protection and substantive due process.

In the volume’s conclusion, I highlight the lessons and themes that 
emerge from the chapters. I also explore the characteristics and benefits 
of a “right” that justify a rights- based response to disparities in educa-
tional opportunities and outcomes. I acknowledge that a federal right to 
education is far from a perfect vehicle to close educational opportunity 
and achievement gaps but assert that it remains superior to the other re-
forms that have been tried and have failed to disrupt long- standing op-
portunity and achievement gaps and to ensure that all children receive 
equal access to an excellent education. In the afterword, Congressman 
Robert C. “Bobby” Scott of Virginia notes the shortcomings of federal 
education law and policy and calls for recognition of a federal right to 
education to fulfill Brown’s promise of equal educational opportunity.
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