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It might well seem imprudent for drug- rehabilitation counselors, espe-
cially ones with histories of dependency, to use prohibited substances. 
But what if they take themselves to be religiously obligated to do so? In 
1983, Alfred Smith and Galen Black, Oregonian members of the Native 
American Church, were fired from their counseling jobs at the Douglas 
County Council on Alcohol and Drug Abuse Prevention and Treatment 
for violating its substance abuse policy. As part of their church’s religious 
ceremonies, the two men had ingested peyote, a powerful hallucinogen. 
Denied their subsequent claim for unemployment compensation, Smith 
and Black sued, alleging that the state was infringing on their religious 
freedom. Taking peyote was not evidence of “workplace misconduct,” they 
argued, but rather was a sacramental expression of their sincerely held 
religious beliefs— and thus categorically protected by the US Constitution.

Smith and Black’s case would twice reach the US Supreme Court. In 
what was eventually decided in 1990 as Employment Division v. Smith, 
a sharply divided court ruled against the Native American Church 
members. Religious motivation, it said, did not exempt people from 
an otherwise generally applicable law. Writing for the majority, Justice 
Antonin Scalia dismissed the applicability of the “Sherbert test” and its 
generation- old directive that only a “compelling state interest” justifies 
placing a “substantial burden” on a religious practice. To date, Scalia rea-
soned, this test had been applied only to cases involving “hybrid rights,” 
where the right to religious free exercise was asserted in support of an-
other fundamental right, such as the right to free speech or a parent’s 
right to shape their children’s education. Absent such hybridity, religious 
practitioners should expect little relief through litigation. For special ex-
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emptions from otherwise neutral laws, religious citizens would have to 
seek redress through legislative channels and not via the courts.1

The Smith decision was an outrage and, in cultural terms, a landmark. 
In the years to follow, liberals and conservatives banded together to pass 
a plethora of specialized legislative acts, including the Religious Free-
dom Restoration Act (RFRA), the International Religious Freedom Act 
(IRFA), and the Religious Land Use and Institutionalized Persons Act 
(RLUIPA), each of which meant to resecure the federal government’s 
commitment to protecting religious liberty. Many states adopted their 
own “mini- RFRAs,” which afforded religious claims further accommo-
dation. A specialized legal bar arose alongside an array of well- funded 
political advocacy groups, each committed to preserving and defending 
the legal rights of religion.2

In the academy, meanwhile, Smith unleashed a flood of consideration. 
Legal scholars dissected Scalia’s reasoning, questioning whether his de-
cision was consistent with or a departure from thirty years of free exer-
cise clause jurisprudence. They debated the proper standards by which 
courts should adjudicate petitions for religious exemptions and out-
lined competing visions for how courts might best safeguard religious 
rights in the future.3 These are questions of momentous consequence. 
However, as we ourselves discovered early in our trainings as scholars 
of American religion, to wade into these waters is to follow the court’s 
opinion into a rarefied and somewhat exclusionary realm. It is a world 
of legal experts, disciplined to approach religion and law with particular 
tools in hand and particular questions in mind. To the uninitiated, this 
discursive terrain can feel alienating, and to humanists, its argumenta-
tion can feel remote from the lives and concerns of people like Alfred 
Smith and Galen Black.

Scholars of American religion, though indebted to and engaged with 
these conversations, have charted a somewhat different course in recent 
years. More and more, we have turned to law as a productive site of 
inquiry, but we have approached it with our own theoretical preoccupa-
tions and disciplinary vocabularies, and from our own methodologi-
cal vantage points. Now an established and vibrant subfield, academics 
working at the intersection of American religion and American law have 
produced influential and innovative works of scholarship. It seems the 
right time to take stock and consider the value of this collective enter-
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prise. Why, we might ask, has religion and law emerged as a burgeoning 
area of study now? What has this recent work enabled us to perceive 
more clearly about religion, about law, and about American society? 
What, precisely, are we doing and why? It is to think through these ques-
tions that we decided to write this book.

Surveying the Terrain

Before we can zero in on a single copse of trees, a special group to be 
tagged, measured, and evaluated for diseases, we must first consider the 
forest.

Religion, law, the United States of America: these are concepts of mam-
moth consequence, categories with complex histories and rich material 
lives. These ideas populate a range of individual, communal, and civic 
practices, where, as often as not, they appear in a moralizing register and 
act as carriers of accentuated feeling and identification. To think through 
these concepts requires that we consider not solely what they mean but 
also the trajectories and circumstances that call these meanings to life. 
Necessarily, then, to do theory is also to do history and ethnography.

Religion.4 As we tend to observe in our classrooms, in our non-
professional social circles, and in the public square, for most Americans, 
the category of religion connotes first something associated with a pre-
sumed state of interiority. As indicated by its companion terms “belief ” 
and “faith,” “religion” is most commonly associated with certain cogni-
tive content. This means that religion is located within an individual, 
who is presumed to believe in a certain thing in a certain way. When 
multiple individuals are thought to avow a shared set of doctrines, they 
are said to belong to a religious community. These religious credos are 
thought to be distinct from ordinary principles in that they are nonfalsi-
fiable. They are, one might say, “taken on faith.”5 That God sent his only 
Son, who died on the cross to deliver us from our sins; that God revealed 
himself on Mount Sinai to an appointed tribal leader; that God revealed 
himself in the seventh century to an illiterate messenger: the essence of 
religion is generally presumed to be the avowal of doctrines of this kind. 
As a general rule, Americans who profess a belief in God and Americans 
who profess an absence of belief in God tend to agree that this sort of 
creed is what religion is fundamentally about.
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The roots of this American way of conceptualizing religion begin else-
where and prior. This notion of religion as something doctrinally based, 
interiorized, and individualistic is indebted to the history and theology 
of Protestant Christianity, a religious, social, and political movement 
launched in sixteenth- century Europe. It is fair to say that nothing has 
been more determinative of the ways that Americans talk about religion 
than Protestantism, and that this is true even for those many Americans, 
including the authors of these words, who are not themselves Protestant. 
In theological terms, the Protestant emphasis on inward faith stood as 
corrective to what reformers regarded as the excessive ritualism and in-
stitutionalized corruption of the Roman Catholic Church. In historical 
or political terms, channeling religion into a narrowly circumscribed 
private realm promised a philosophical and pragmatic solution to the 
“problem” of religious violence, especially in response to the bloody 
conflicts that followed in the Reformation’s wake. Half a millennium 
later, what and how individual “religious” people believe remains the 
purported essence of religion.

What then of religious practices— what in a Catholic context one 
might call “works,” in a Jewish context one might call “mitzvoth,” or in 
a Hindu context one might call “yogas”? These genres of practices are 
conventionally regarded as the material actualization of religious belief, 
perhaps secondary or ancillary to inward commitment but nonetheless 
consequential. In combination with a lay theology, then, it is possible to 
pinpoint in the United States a lay sociology of religion: religious bodily 
behaviors matter. Sermons, liturgies, catechisms, life- cycle celebrations 
and festivals: these things are thought to have substantial effects. In re-
ligious ritual feelings flow and convictions are confirmed. In ways both 
quiet and loud, abiding and ephemeral, in religious activity, selves con-
geal and collectivities cluster. Marching orders are given, and march-
ing orders are received. Whether or not accompanied by something like 
bona fide faith, religion, it is generally thought, is like a spirit come to 
earth. It makes bodies move in righteous or curious ways, toward this or 
that end. That is, religion is frequently credited as being a shaping force 
in the world.

With the rarest of exceptions, this force is thought to arrive with a 
charge. Religion is something good or bad; almost never is it seen as 
neutral. This is weird and interesting. Compare this, for a second, to 
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some of the study of religion’s neighboring humanistic disciplines. 
While a particular introductory history lecture course may be spoken 
of as exceptionally good, would anyone think to call history as such “a 
good thing”? And while as a tradition of inquiry there is much in an-
thropology’s fraught relationship to colonialism that invites critique, it 
would raise an eyebrow were a colleague or student to call culture— 
anthropology’s organizing concept— “bad.” Yet, with religion, such judg-
ments do not seem remotely so odd. According to one common view, 
religion is a good thing, even an essential thing, for self, community, and 
nation. In this read, religion is said to engender virtue, to bind families 
together, and to foster avid citizenship, up to and including the enabling 
of righteous sacrifice. Without religion, many have long worried, indi-
viduals will succumb to vice, families will fracture, and the republic will 
teeter. If only they could get right with God, many reason, degenerates 
and communists might also be saved.

For others, meanwhile, religion is a bad thing, and not infrequently a 
very bad thing. In this read, religion is a holdover from primitive times, 
the delusional refusal to see the world for what it is, a barrier to indi-
vidual and collective flourishing. Sometimes, people we might describe 
as “religious” counterpose this kind of bad religion to bona fide faith. 
The pejorative sense of the English word “ritualistic” captures this nega-
tive judgment of ritual behaviors. Mostly, however, the critique of reli-
gion (which is to say, of all religion) is a secularist position. In certain 
alien or insurgent forms most especially, religion is cast as a machine 
for superstition and compulsion, a weapon of patriarchal domination, 
and a fount of extremist violence. As John Lennon longingly implied in 
his anthem “Imagine,” the abolition of religion would be nothing less 
than a symptom of peace on earth. Between defenders and detractors, a 
common ground may be marked out. That is, whether as something to 
be nurtured or something to be defended against, religion is a power-
ful force that requires considered management. In this project, it is as-
sumed, law has an important part to play.

Law.6 If religion is a force, law is a firmament. Whether as existential 
threat or possible utopia, a world without religion is possible to imagine. 
But what would a world without law look like? To edify or entertain, 
various genres of fiction explore such a possibility, and the result tends 
to be awfully bloody. This side of The Road, however, law is more or 

Dubler_2p.indd   5 3/19/19   1:50 PM



6 | Joshua Dubler and Isaac Weiner

less elemental, like water or air. Along with norms— law’s less discrete 
cousin— law is thought to enable governance and to enforce social co-
herence. Law is a centripetal force. It is gravity, and without it, things 
would fall apart. This pervasive, deeply reactionary attitude toward law 
doesn’t come up all that much in casual conversation. As an ethno-
graphic matter, law— by which we mean law as such— borders on the 
untheorizable. Canvass a hundred Americans on a random street corner, 
we figure, and most would have some sort of take on “religion”; solicit 
their position on “law” and— other than the odd loquacious anarchist or 
dispensationalist— few would know quite how to respond.

One notable exception to the general attitude of deference shown to 
the law as such is a widespread bias against law when it is enforced in 
a manner so literal as to be stupid— that is, when the spirit of the law is 
sacrificed to the letter of the law. Consider the following sort of senti-
ment: “I mean, I don’t care what it says in the freaking rule book, noth-
ing you say can convince me that Dez Bryant’s catch against the Packers 
in the 2014 playoffs wasn’t a catch.”7 This position (which we share) is 
commonsense populist, and in a way that rhymes with the English lan-
guage’s polemic against ritualism, a fundamentally Protestant proposi-
tion. An astute reader might already note this as a recurring theme.

In contrast to religion, law when it is objectified is generally ob-
jectified in the particular. Unless otherwise specified, “religion” is all 
religions, but “law” is one given body of law. It is here where critical 
attitudes toward the law generally begin. John Lennon imagined no re-
ligion, but the Clash fought the law (and the law won). For a notable 
minority— those who live in certain sectarian religious communities— 
the “law” could mean divine law. As halakhah, as sharia, or as God’s law, 
the law is something revealed in scripture, interpreted by scholars, and 
(unless superseded by Christ’s salvific death on the cross) implemented 
by community elders. In such subcultures, the law can unspool an entire 
way of life. But in the United States, those who seek to live the law in this 
way are the minority.

Whether religious or secular, most Americans belong to multiple, 
overlapping communities, each of which imposes, in formal and in-
formal ways, its own normative demands. In aggregate, however, when 
Americans speak of the law, they refer to the law of the state. Across 
the many ways we live, this law is attended by a special force. Federal, 
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state, and local laws govern who is permitted to vote, who can drive 
and how fast, and what sorts of things one is free to do on one’s prop-
erty without specially secured dispensation. Some laws are seen as bad, 
and opposing such laws can be a glue that holds communities together.8 
Other laws tend to be disregarded entirely.9 As a formal matter, the law 
is recognized as the machine that produces public justice. According 
to this dominant view, we may fail the law; the law does not fail us. 
Law enforcement officers who break the law or who act wantonly within 
the law are painted as bad apples. With proper training, law enforce-
ment is necessarily just. In the United States, this apologetic attitude 
toward state law is buttressed with an arsenal of national myths and ritu-
als. Via courthouse monuments and grade- school civics lessons, we are 
instructed that justice is blind. In courtrooms, we rise. At parades and 
sporting events, we honor those who enforce the law at home and ex-
tend the sovereignty of American law abroad.

How precisely these rituals make one feel depends on a slew of fac-
tors not limited to race, class, folkways, and family ties. These rituals of 
deference to the law engender for some feelings of collectivity, of being 
at home, of being safe, of gratitude. For others, these rituals spark feel-
ings of alienation or even terror. If, for the former group, the law is that 
which guarantees fairness, for others, whose social positioning may be 
different, the law is that which enforces unfairness. From this latter criti-
cal vantage point, the law protects some and preys upon others. One of 
the things that makes the present moment in the United States such an 
interesting one, a moment ripe with new dangers but also new possibili-
ties, is that this dissident perception of the law has rapidly become, for 
an increasing number of Americans, a species of common sense.

As apologists and dissidents understand equally, the flesh of the law 
may be reason but its soul is violence.10 A police officer pulls over a 
speeding motorist; a suspect is taken into custody; a prisoner has his 
appeal denied. The object of the law’s violence is the body. Even in its 
coolest forms— jurisdiction and civil procedure— the law can kill, and, 
routinely, it does. Depending on one’s social positioning, the moments 
in which law articulates itself in lethal violence are grounds for mourn-
ing or for celebration.

Not just a set of value- neutral rules meant to facilitate social coex-
istence, state law constitutes its own distinct culture, structuring social 
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experience and creating meaning through its distinct norms and prac-
tices.11 As is true of religious doctrines, the law propagates a series of 
consequential fictions that describe and prescribe what it is to live as 
a human being. The law’s human beings are capable of keeping their 
promises, of being held responsible, of being deterred by punishment. 
To undo the harm they’ve done and to ensure that they won’t do it again, 
those who break the law are subjected to penalties. To say that such 
propositions are considered “uncontroversial” overstates the degree to 
which they are considered at all.

Not by accident have we repeatedly appealed to religion to make 
sense of law. In the conceptual field of American popular discourse, the 
two entities are closely and variously related. As concepts, religion and 
law share a jealous tendency. Placed in combination, the results are often 
fractious: a sovereign regime with a legal system backed by scripture 
suppresses dissent; a charismatic leader, perhaps one in direct commu-
nication with God, comes into conflict with secular authorities; a group 
of religious enthusiasts campaigns to make certain proscriptions the law 
of the land. The oppressive theocracy, the persecuted prophet, the re-
formist crusade: in American literature and lore, tropes such as these 
frequently signal high- stakes conflict. In a different guise, meanwhile, 
religion— and, in particular, the religious law of Christian scripture— is 
seen as the precursor to secular law.12 For some, this story is one of de-
cline. But for others, this putative succession is cited to valorize the law 
of the state and to imply a covenantal relationship between our special 
nation and the creator of the world.

The United States of America. In the United States, the most 
heralded site of encounter between religion and law is the regulation of 
religion within the scope of the Constitution. Any institutionalized tra-
dition is a powerful thing, and American constitutionalism is no mere 
tradition. Two hundred and thirty years after they were first drafted, the 
first two clauses in the First Amendment to the Constitution provide 
the rules by which most public contestation over religion and law takes 
place and the playing field for the coming conversations. Chances are 
that many readers know them by heart, and even those of you that don’t 
know them by heart know them nonetheless: “Congress shall make no 
law respecting an establishment of religion, or prohibiting the free ex-
ercise thereof.”
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It largely took until the twentieth century for justices on the Supreme 
Court to spell out what precisely these two clauses mean in practice, 
but it is not false to say that in the US, religion has been, from the very 
beginning, an object of legal discourse. “Religion” demarcates a discrete 
sphere, a sphere of special privilege, of inalienable rights for citizens 
and inviolable restrictions placed on government. An obvious tension is 
plain from the start. Religion is to be made sacred, but by what author-
ity? By secular law, of course. For this thing “religion” to be protected, it 
must first be subordinated. Religion may well be privileged by the Con-
stitution, but not before it is also brought to heel. Sovereignty hates to 
share, and so, while state law can certainly act as religious law’s protec-
tor, it can also be its killer.13

This normative configuration of religion and law has its roots in the 
entwined historical legacies of the Protestant Reformation and the early 
modern European wars of religion. The construction of religion as a 
peculiar object of legal concern arose as a philosophical solution to the 
“problem” of religious violence and as a pragmatic strategy for manag-
ing religious differences. The drafters of the US Constitution were well 
versed in the writings of Enlightenment thinkers like John Locke, whose 
political theory of toleration ascribed to religion an inviolable sphere of 
personal autonomy, free from the coercive power of civic authority, yet 
only to the degree that it refrains from infringing on the public good.

How well or poorly this somewhat paradoxical directive has been re-
alized has long been a keystone in public discourses about the success 
or failure of the United States as a political project. Some of the United 
States’ most prominent civic myths— a city on a hill, a light unto the 
nations, a new Jerusalem— are both religious in origin and point to the 
special protections of religion under American law as positive proof of 
the United States’ exceptionality. Draped in a patriotic spirit, religion, 
and in particular religious freedom, frequently becomes a hallmark of 
this land of opportunity, liberty, equality, and immigrants who get the 
job done. For others and at other times, the purported failure to deliver 
on this sacred promise burnishes an American exception built of other 
stuff: nativism, white supremacy, plutocracy, imperialist excess, settler 
colonialism. Our time especially is a heyday of both impulses: the patri-
otic celebration of American religious freedom and the emphatic nega-
tion of the same. Our guess is that it would be hard to find an American 
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community today that does not in one way or another engage in regu-
lar conversations— celebratory or polemical, impassioned or by rote— 
about the fact and relative beneficence of American sovereignty and of 
the special place of religion as agent or object of this political enterprise. 
Albeit often at a level of some abstraction, in this regard, scholars of 
American religion are no exception.

Looking Backward

The earliest accounts of US religious history adopt a tone that is at once 
defensive and triumphalist. Written in the middle decades of the nine-
teenth century, primarily by (and about) Protestant Christian clergymen, 
and intended mostly for European audiences, these works sought to 
explain the distinctive character of American religious and civic life. 
They did so by celebrating the “voluntary principle,” according to which 
church and state were formally separated and Americans were purport-
edly left free to follow the dictates of their own consciences, while at the 
same time insisting that the United States remained fundamentally, and 
essentially, a Christian nation. As compared to the continent they had 
left behind, Americans were both more free and more religious. “Reli-
gion is left to the free will of each individual,” church historian Philip 
Schaff wrote in a series of lectures delivered in Berlin in 1854, “and the 
church has none but moral means of influencing the world.” Yet “under 
such circumstances,” he continued, “Christianity, as the free expression 
of personal conviction and of the national character, has even greater 
power over the mind, than when enjoined by civil laws and upheld 
by police regulations.”14 Countering what many in his audience had 
expected to hear, Schaff attributed American Protestantism’s surprising 
vitality precisely to its formal disestablishment.15

Beginning with these earliest historical accounts, scholarly discus-
sions of religion and law could not be disentangled from assertions 
of what made the United States of America different and special. The 
separation of church and state was the great American experiment, an 
ideological and practical project that was both the legacy of its founders’ 
Protestantism and the progenitor of the sprawling and varied shape that 
Protestantism in the United States was beginning to assume. The secret 
of how disestablishment favored Protestantism has therefore long been 
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an open one. Writers like Schaff and Robert Baird noted the many ways 
that American law continued to privilege Protestant moral precepts, 
whether through enforcement of Sabbath observance, appointment of 
legislative chaplains, or prohibitions on blasphemy. This was exactly 
as it should be, they maintained. Far from being inconsistent with the 
principle of American voluntarism, such observances were, rather, the 
natural expressions of the American people’s fundamentally Christian 
character. In other words, if religious liberty was what made America 
special, it was also what made it Protestant.

A century later, scholars of American religion were no longer inclined 
to name Divine Providence as an agential force in US history, but they 
otherwise colored their accounts with many of the same themes. In the 
grand synthetic narratives of the 1950s and ’60s, which focused still almost 
exclusively on the stories of white male Protestants, religious liberty and 
the separation of church and state retained their place as key factors shap-
ing America’s exceptional character. These sacred principles were credited 
with creating the conditions in which Protestant Christianity had both 
flourished and fragmented. That which the Protestant Reformation had 
made possible in theory, the United States had realized in practice. In his 
1963 collection of essays on “the shaping of Christianity in America,” for 
example, Sidney Mead identifies legal disestablishment and religious free-
dom, along with the availability of space, as the defining themes of Ameri-
can religious history. American conditions made it impossible to enforce 
religious orthodoxy, he explained (even citing Philip Schaff as he did so). 
With the concomitant rise of Christian denominationalism, churches 
had learned to rely on persuasion rather than coercion. The results of this 
“lively experiment” might have made Christian life chaotic, Mead con-
cluded, but they were also what made the American story distinct.16

By the time Mead wrote, the legal landscape had shifted in dramatic 
ways. Despite its prominent place in the stories told by religious histo-
rians, the First Amendment, to that point, had exerted relatively little 
direct influence on US history. For most of the nineteenth and early 
twentieth centuries, regulating religion had largely been a state- level af-
fair. Whatever else it might have meant, the First Amendment was un-
derstood to apply only to the federal government (“Congress shall make 
no law . . .”). In a series of cases, however, culminating with two land-
mark decisions of the 1940s— one involving the proselytizing rights of 
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Jehovah’s Witnesses, the other centered on the constitutionality of public 
aid for parochial schools— the US Supreme Court gradually came to de-
termine that the First Amendment’s protections should also be applied 
against municipal and state- level action.17 This meant that by the 1960s, 
the court had assumed a far more active role in determining the proper 
scope of religious free exercise and of government involvement in re-
ligious matters. In so doing, the court ushered in what historian Sarah 
Barringer Gordon has described as a “new constitutional world.”18

Among the territories of this new constitutional world was the acad-
emy. For scholars of American law, new questions and imperatives 
arose. Alongside historical accounts that treated America’s distinctive 
legal arrangements as a necessary precondition for its fractious diversity 
arose a distinct field of legal scholarship focused on analyzing the new 
federal jurisprudence.19 Primarily though not exclusively prescriptive in 
intent, these law professors’ critical assessments of the Supreme Court’s 
varied decisions attempted (unsuccessfully) to identify a consistent set 
of principles undergirding them.20 Scholars also revisited the founding 
period in order to try to excavate what the founders had in mind when it 
came to the crafting of the First Amendment’s religion clauses. Already 
by the 1960s, much of the agenda that continues to define this subfield 
had been set: scholars sought to understand the proper relationship be-
tween disestablishment and religious free exercise, to define the scope 
and limits of state neutrality, and to assess how far state actors had to go 
to accommodate religious commitments.

Alongside these jurisprudential interests, legal scholars began to 
wrestle with the question of religion’s distinctiveness; that is, what is re-
ligion, and what about it does or does not warrant special treatment? 
On the basis of what precisely were beliefs and practices to be included 
or excluded from the First Amendment’s umbrella of protection? How 
were courts even to know in the first place that what they were deal-
ing with was something we might call religion? The new constitutional 
world invested these questions with renewed significance as jurists and 
scholars alike struggled to craft a workable definition. As a widely read 
1978 Harvard Law Review note put it, the “abundance of recent analysis 
has enriched our understanding of how the religion clauses should be 
applied; that analysis, however, has failed adequately to define what reli-
gion is for first amendment purposes.”21
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These definitional questions featured most prominently in a series 
of Vietnam War– era conscientious- objector cases. What if a would- be 
objector looking to avoid service grounded his belief in an ideological 
framework that rejected the existence of a “Supreme Being,” as the rel-
evant statutory law required? Did such a conviction merit First Amend-
ment protection? In its fumbling around with questions of this sort, the 
court found support for its expansive reading of religion in the work 
of existentialist Protestant theologian Paul Tillich and other liberal re-
ligious thinkers. With this prominent exception, however, the court 
mostly ignored (or demonstrated its ignorance of) the nascent academic 
field of religious studies.22 Would concerted engagement with the schol-
arship of the emergent field of religious studies have made a difference? 
Perhaps not. What is indisputable is that absent any such guidance, 
the court’s muddled attempts to define religion were widely deemed a 
failure. Alternately lambasted as either too broad or too restrictive, the 
court’s decisions demonstrated the fundamental unworkability of any 
fixed definition of religion. Even more, many scholars questioned the 
constitutionality of the whole enterprise, suggesting that the very task of 
defining religion for First Amendment purposes ran afoul of its prohibi-
tion on religious establishment.

By the 1980s, this definitional project had largely been abandoned. 
Courts continued to do their thing, but, faced with a fractious and frag-
mented religious landscape, judges avoided as best they could having to 
commit themselves on paper to any explicit definition of religion. Schol-
ars of American religion acted similarly, turning away from the grand 
synthetic narratives that had dominated the field to that point. Buoyed 
by the dramatic cultural shifts of the 1960s and ’70s, including changes 
to immigration laws, civil rights movements, and political realignments, 
“diversity” became the new watchword. Suspicion abounded toward any 
possibility of a single story standing in for the “whole.” And as the field 
grew out from under church history and embraced the methodologies 
and literatures of its proximate disciplines, including anthropology and 
sociology most notably, scholars of American religion discovered the 
law anew. Paul the apostle’s polemical insight— that not by the letter of 
the law do people actually live— here provided a new research agenda. 
Law and religion ceased to be solely a matter of text and precedent and 
became instead a matter of norms, narratives, and practices. As con-
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stitutional jurisprudence gave way to lived experience, historians and 
ethnographers of American religion directed their attention away from 
courtrooms and legislative chambers and toward less formal sites of re-
ligious regulation and discipline.23

With the Supreme Court’s decision in Smith, the legal landscape 
shifted yet again. While the fate of religious freedom in federal courts 
seemed newly precarious, the Smith case reinvigorated it as a potent po-
litical discourse. As expressed in and consolidated by the varied legisla-
tive and advocacy efforts on its behalf, religious freedom gained a new 
public salience, allowing it to be mobilized and deployed toward a wide 
variety of often- contradictory political ends. To date, this process shows 
little sign of slowing down.

The new politics of religious freedom has rightly elicited ample 
scholarly scrutiny. Indeed, for a variety of reasons that reflect general 
goings- on both in the republic and in the field of religious studies, the 
twenty- first century has witnessed renewed attention to law among 
scholars of American religion. Questions of definition have returned 
once again, but now turned inside out. No longer the naïve inquiry, 
“What is religion?” definitional questions today come from a much 
more suspicious place: Under what conditions, by what means, and to 
whose ends have jurists and political actors drawn boundaries around 
what religion is and is not? Whose interests have been served by the 
varied ways that religious freedom has been mobilized as a political dis-
course? Informed by genealogical critiques of religion and of religion’s 
purported opposite, the secular, scholars have interrogated how and why 
“religion” came to be constructed as a special object of legal concern and 
the bases on which it continues to warrant distinctive treatment.

Key in this movement has been professor of religion and law Win-
nifred Fallers Sullivan, who, in her pioneering 2005 work, surveyed the 
diffusely fragmented and radically disestablished character of American 
religious life and, on that basis, declared religious freedom “impossible.” 
“In order to enforce laws guaranteeing religious freedom,” she explained, 
“you must first have religion.” Yet modern law’s need for an “essential-
ized religion” could not be squared with the messy vagaries of lived 
experience. In this and subsequent works, Sullivan urged scholars to at-
tend to the marked disjuncture between the discourse of constitutional 
jurisprudence and the phenomenology of American religious life.24 Her 
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arguments have inspired a younger generation of scholars, including 
many of the contributors to this volume, to track the consequences of 
this pivotal disjuncture across a range of ethnographic sites.

A number of new historical works appeared during this time as well, 
which revisited earlier periods of American history, focusing especially 
on the long nineteenth century or the stretch of time between the First 
Amendment’s drafting and its legal incorporation by the mid- twentieth- 
century Supreme Court. Paying greater attention to the perspectives and 
experiences of religious minorities and dissenters, these works rejected 
the progressive narratives of earlier eras, which had interpreted US his-
tory as a story of gradually expanding freedom, and offered instead 
more critical takes on the saga of American religious freedom. Where 
historians had once emphasized themes of liberty and consensus, they 
now turned their attention to analyzing Protestant power and hege-
mony. They showed how American commitments to the separation of 
church and state were as much the product of anti- Catholic and anti- 
Mormon animus as of high- minded Enlightenment ideals and how the 
discourse of religious freedom could be deployed to serve imperialist 
ends as much as emancipatory ones. In their hands, the American story 
of religion and law was recast as a series of highly contentious strug-
gles over the uneven distribution of sovereignty, power, and resources 
rather than as a triumphalist narrative, confirming the nation’s vener-
ated exceptionality.25

Over the last decade, scholars of American religion have also en-
tered into more robust conversation with scholars of other parts of the 
world. This has been facilitated, in part, through the work of the law, 
religion, and culture interest group at the American Academy of Reli-
gion, the premier professional association for professional scholars of 
religion, as well as via a variety of well- funded collaborative research 
projects. Through these initiatives, historians, anthropologists, political 
theorists, and others have investigated a range of topics, including the 
global politics of religious freedom, the relationship between religious 
and secular law, the varied ways that religious life comes to be regulated 
and managed under secular democratic governments, and the ways that 
American assumptions about religion have been incorporated into for-
eign policy and dealings with other peoples of the world. In significant 
ways, these comparative enterprises have helped to de- parochialize the 
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study of religion and American law, further undermining long- held as-
sumptions of American exceptionality.26

Points of Departure

For today’s students of American religions, law is a privileged object, 
and it is also an archive. Court cases and other legal documents pro-
vide extraordinary access to subterranean religious discourses, practices, 
and histories. These sources occasion powerful insights into how reli-
gion has been produced, imagined, and managed and how, under the 
banner of religion, individuals and communities have accommodated 
themselves to, endured, and resisted the forces and interests that shape 
life in America. When approached with our own distinct set of interests 
and questions and through our own discrete but disciplined practices 
of reading and reflection, law offers an enormously productive point of 
entry into a variety of broader conversations in the academic study of 
religion.

To gesture toward some of these openings, we return to Smith. At the 
top, we described some of the questions law professors posed about the 
case, but what is Smith to a scholar of American religion? A religionist, 
as one example, might approach the Smith decision with a focus “not on 
the Court as the ultimate authority on the United States Constitution,” 
as scholar of religion Jonathan Z. Smith has put it, “but rather on the 
Court as the legally authorized interpreter of religion.”27 This means, in 
part, attending to how the court has come to conceptualize religion in 
the way that it has and what the implications of its imaginings are for 
religious practitioners. How has “sincere belief ” come to be the standard 
by which religious legitimacy is to be assessed, and what does this mean 
for practices like the consumption of peyote? What can we learn from 
the court’s turn to comparison as a strategy for making sense of unfamil-
iar practices? Is the Native American Church’s use of peyote analogous 
to the Catholic Church’s administration of the Eucharist, or is it more 
like polygamy or female circumcision, each of which the state has placed 
beyond the boundaries of legal acceptability? Is it an innovative practice, 
the product of a new religious movement with syncretic origins in the 
late nineteenth and early twentieth centuries, or an ancient one, tracing 
a continuous lineage to Indigenous Mexican tradition? How are we to 
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interpret the significance of this ritual and its place in Native American 
life? In each of these questions, we find hints of broader classificatory 
dilemmas facing any student of religion, yet they are invested here with 
the imprimatur and heightened stakes that attend the administration of 
state authority.

Alternatively, one might analyze the Smith case with reference to the 
contested legacies of religious freedom as an American ideal.28 Cel-
ebrated by many as the defining feature of American exceptionalism, 
religious freedom has an uneven history, functioning just as often to 
marginalize minority religious communities as to embrace them. In this 
telling, Alfred Smith and Galen Black might be said to have joined a 
long list of litigants— including other Native Americans, Catholics, Mor-
mons, Muslims, and others— who have found US law surprisingly inhos-
pitable if not outright hostile to their distinct ways of life. Whether due 
to its privileging of belief over practice, individual rights over communal 
autonomy, or universal claims over ones tied to particular geographic 
spaces, US law has rendered legible only certain kinds of religious ap-
peals. By attending to this history, we might interrogate how the rheto-
ric of religious freedom has functioned as much to legitimate particular 
ways of being religious as to make space for robust forms of difference. 
We might approach law as a tool by which empowered American agents 
have distinguished “good” religion from “bad” so as to dispense the for-
mer with support and the latter with violence.

Finally, we might locate Smith within the history of Indigenous ef-
forts to secure sovereignty or self- governance. How did peyote religion 
and the Native American Church emerge, in part, as responses to direct 
acts of governmental suppression? In what ways have Native Americans 
worked to carve out space free from state regulation and interference? 
Has the category of “religion” advanced this project or hindered it? Tell-
ing this story would require ethnographic attention to the lived experi-
ence of Indigenous peoples under the law. How has the legal system 
served— and how does it continue to serve— as an arena for struggle, 
resistance, and even revitalization? How have Native American engage-
ments with the law shaped and reshaped the tenets and practices of its 
community’s religious life?29

In each of these ways, and others, the Supreme Court’s decision in 
Employment Division v. Smith opens itself up not only to jurisprudential 
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analysis but also to other modes of investigation, including historical, 
ethnographical, and genealogical. Circulating through these disparate 
readings is a common vocabulary of critical terms, including “belief,” 
“practice,” “sincerity,” “freedom,” “sovereignty,” “indigeneity,” and “race.” 
To wrestle with the competing meanings and contested legacies of these 
categories is to enter a complex world of mutual entanglement of law 
and religion in the United States. It is to consider how religion and law 
have shaped and informed each other in ways that complicate civic slo-
gans like “separation of church and state.” It is to approach religion and 
law as critical sites for understanding the manifold moods and modes of 
American life. Such are the concerns of this volume.

This book emerges from an invitation we sent to fourteen prominent 
and up- and- coming scholars of American religions. Select a term, we 
wrote, and show us what it reveals about the mutual entanglement of 
religion and law in America. Hoping for some regularity of rhythm, we 
encouraged our contributors to ground their explorations in a particular 
case or event. We then asked them to spin out from this discrete site and 
consider how their selected category might open itself up to any number 
of productive paths of inquiry. Finally, we asked them to proceed along 
one of those paths, guided only by their own scholarly interests. In doing 
so, we hoped, this volume would be diverse but coherent as it grappled 
with the broader theoretical concerns of the academic study of religion, 
writ large.

As befitting a field which, at its best, strives to make the strange famil-
iar and the familiar strange, the resulting chapters include new takes on 
topics you would expect, such as belief, conscience, and establishment, 
alongside others that might seem less conventional, like noise, hope, and 
friend. We readily concede that the selected terms and sites of inquiry 
are by no means exhaustive. Nevertheless, we believe that the chapters 
that follow showcase the rich variety of approaches to religion and law 
currently available within American religious studies. They include at-
tention to the relative (in)commensurability of the practices and catego-
ries of legal and religious studies scholarship, to the lived experience of 
American religionists under the law, and to the secularization through 
law of theological concepts and principles. We have divided the chapters 
into four sections, which reflect the volume’s overarching concerns: defi-
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nition, contestation, management, and limits. Winnifred Fallers Sullivan 
has graciously supplied a concluding reflection.

Perhaps it was the specificity in our prompt, perhaps it was the set of 
scholars we invited, perhaps it is the historical moment in which we as-
sembled, but the following chapters generally share a statist and Ameri-
canist perspective. There is much that is distinctive about the American 
approach to managing religion, and any abstract or comparative conver-
sation must proceed from a recognition of and engagement with those 
particularities. Yet we do hope this volume will also be useful for those 
working on religion and law in other theoretical and historical contexts. 
We ourselves have learned much from those working in other contexts 
and at other scales of analysis, and we expect that the questions, con-
cepts, and approaches introduced here can be fruitfully taken up and 
applied elsewhere.

What the volume’s chapters may lack in sweep they compensate for 
in heat. There is a sense of urgency at work in these pages. We finalize 
these words in the days following the Supreme Court’s decisions gutting 
public- sector unions and affirming President Trump’s Muslim ban and 
Justice Anthony Kennedy’s retirement announcement, which portends 
new vulnerabilities. The landscape is shifting quickly, and we cannot an-
ticipate where things will stand when this book goes out into the world. 
Where and how should residents of the United States best pursue jus-
tice? What can we reasonably expect of courts of law? What role might 
religion have to play? To our readers who are grappling with these issues 
in and beyond the classroom, we hope this book has something to offer.
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