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Introduction

I am concerned that the size of some of these institutions 
becomes so large that it does become difficult for us to pros-
ecute them when we are hit with indications . . . it will have a 
negative impact on the . . . economy.
— Attorney General Eric Holder, March 6, 2013

One of the biggest problems about the . . . financial crisis and 
the whole subprime lending fiasco is that a lot of that stuff 
wasn’t necessarily illegal, it was just immoral or inappropri-
ate or reckless. That’s exactly why we needed to pass Dodd- 
Frank, to prohibit some of these practices.
— President Barack Obama, October 6, 2011

A New Criminal Immunity for a New Economic Royalty

Former Federal Reserve Chairman Ben Bernanke made a stunning 
admission in late 2015: more Wall Street financiers at the center of the 
subprime crisis belong in jail. According to Bernanke no corporation 
can commit a crime except through acts of real individuals, and he 
would have preferred “to have more investigation of individual action, 
since obviously everything that went wrong or was illegal was done 
by some individual, not by an abstract firm” (Bernanke 2015). Earlier, 
another senior Federal Reserve official made a similar admission. He 
stated that the government refrained from criminal charges against Wall 
Street bankers because they could have destabilized the financial sys-
tem (Carter & Nasiripour 2014). Certainly, these Federal Reserve leaders 
hold the ultimate backstage pass to the entire financial crisis and there-
fore can best explain that, yes, crimes occurred at the megabanks and, 
no, the government would not file criminal charges.

Yet, nothing can destabilize the nation’s financial system more than 
fraud and similar financial crimes. A policy of declining to pursue fi-
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nancial crimes creates positive incentives for more fraud and eliminates 
disincentives. Inevitably, such a policy means more fraud and more fi-
nancial crises ahead, as a direct result of perverse incentives. Indeed, 
fraud caused the greatest financial instability in modern history in 2008 
and 2009.

For example, on August 21, 2014, the US Department of Justice (DOJ) 
entered into a $16.65 billion settlement with Bank of America Corpora-
tion for fraud in connection with the subprime mortgage debacle. DOJ 
trumpeted the settlement as “the largest civil settlement with a single 
entity in American history.” Of course, fraud also constitutes a crime, 
and fraud involving a bank, or the sale of securities, constitutes a fed-
eral felony. This settlement surely arose from massive fraud. As DOJ 
itself stated, “the bank has acknowledged that it sold billions of dollars 
of [residential mortgage- backed securities] without disclosing to inves-
tors key facts about the quality of the securitized loans.” Furthermore, 
“[t]he bank has also conceded that it originated risky mortgage loans 
and made misrepresentations about the quality of those loans to Fan-
nie Mae, Freddie Mac and the Federal Housing Administration.” The 
mortgages led to billions in losses for the duped investors (DOJ 2014b). 
This multibillion- dollar fraud occurred because some person or persons 
within the bank must have intended it.

Yet, the bank faced no criminal charges, and no individual employees 
faced criminal fraud charges. As former Fed Chairman Bernanke ex-
plained, however, a corporation cannot commit fraud (or any act, crim-
inal or otherwise) except through its agents— real human beings— so 
some person or persons actually committed the massive frauds the DOJ 
found. The DOJ simply declined to enforce the criminal law and set-
tled instead for a massive civil payment of innocent shareholder wealth 
(the ultimate source of the funds to pay the settlement) rather than a 
criminal sentence for any particular Bank of America banker or Bank of 
America itself as a corporate entity.

The Bank of America fraud settlement hardly stands as an isolated 
case. In late 2013, JPMorgan paid the government $13 billion in share-
holder wealth to settle very similar claims that it misled investors about 
the risks of defaults in mortgage- backed securities that it sold. As part of 
the settlement, JPMorgan admitted it made “serious misrepresentations” 
to the investing public about the mortgages it sold in mortgage- backed 
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securities pools (DOJ 2013a). Citigroup paid the government $7 billion 
in mid- 2014 for failing to disclose the true risks of the loans it was secu-
ritizing and selling to investors worldwide (DOJ 2014d). These are just 
the largest civil settlements to date. The SEC also settled securities fraud 
claims with large banks ranging from Goldman Sachs to Royal Bank of 
Scotland for failing to disclose the risks of pools of mortgages sold to the 
investing public (SEC 2010b and 2013a).

Credit rating agencies typically rate debt securities such as mortgage- 
backed securities for risk. The banks could not have peddled high- risk 
mortgages as higher quality mortgages if the rating agencies did not ac-
quiesce to their claimed valuation. Unfortunately, the rating agencies 
did and compromised the reliability of their ratings in order to enhance 
their revenues. For example, Standard & Poor’s agreed to pay $1.4 billion 
to resolve claims of fraud (DOJ 2015c). Yet, again, no individual at any of 
these firms faced criminal charges for the frauds that occurred during 
the years immediately prior to the financial crisis.

These fraud settlements highlight that the Great Financial Crisis of 
2008— a crisis that threatened the viability of capitalism itself— finds its 
roots in massive financial frauds of unprecedented proportions. Every 
step of the mortgage pipeline from the origination of home mortgages to 
the packaging of those mortgages into mortgage- backed securities to the 
rating and sale of those securities worldwide was ultimately corrupted 
by fraud. Without the frauds we discuss in this book the capital flows 
that fed the subprime bubble would not have endured so long or grown 
so massive. The bubble would not have become so dangerously inflated 
without the capital flows induced by fraud. While the economic toll of 
this massive financial fraud continued to mount into the 2016 elections, 
it certainly now exceeds $15 trillion in lost economic output and total 
wealth (including lost human capital) (Atkinson et al. 2013). The crisis 
continues to reverberate across the world and may yet erupt again be-
cause the perverse incentives feeding the financial fraud fundamentally 
remain in place and the lack of criminal accountability emerging from 
the crisis now amplifies them.

The lack of criminal accountability for this horrific economic crisis 
highlights a disturbing fact. By the end of 2015, a new and unprece-
dented lawlessness emerged at the apex of American capitalism. Specifi-
cally, the most economically and politically powerful financiers attained 
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a broad criminal immunity for financial crimes. Crimes committed by 
this new economic royalty are not deterred but instead affirmed by the 
government’s new unspoken policy of indulgences for those most likely 
to shower government agents and political leaders with various forms 
of largesse and patronage. This previously inconceivable affirmation of 
criminality promises to unleash future racketeering and mischief at the 
center of the US economy that will directly lead to massive costs for our 
entire society as distorted incentives for profit through crime take hold. 
Indeed, a recent study concluded that the megabanks at the center of 
global capitalism operate in an increasingly lawless manner, leading to 
ever increasing fines and penalties from shareholder wealth (McLan-
nahan 2015). Beyond the direct costs of pervasive financial crime lay 
massive indirect costs ranging from a general loss of confidence in 
American financial markets to a general loss of confidence in the rule of 
law (New York Times 2012b). Ordinary citizens will hold the law in lower 
esteem if it looks rigged in favor of the wealthiest in society, and they too 
will fall prey to incentives to skirt legal prohibitions.

Unless reversed, this recent development risks the end of American 
economic superiority. No economy can prosper without a sturdy rule of 
law applicable to all economic actors, and granting indulgences to the 
most powerful in no way serves economic growth and stability. On the 
contrary, when a lawless class holds sway over massive resources, greater 
distortions will result as more capital flows into more financial crime. 
This invites financial instability and a dysfunctional financial sector that 
fails to appropriately fuel economic growth. If financial crimes pay, then 
we should not expect our financial sector to allocate capital to those with 
new ideas or profitable business plans. Such legitimate capital projects 
will instead need to compete with the more profitable allure of finan-
cial fraud, money laundering, and other larcenous behavior (S. Ramirez 
2013a). Financial fraud causes financial crises with all of their ruinous 
macroeconomic consequences, as the Great Financial Crisis proves.

The government fails to appreciate the losses associated with this 
new lawlessness. Former US Attorney General Eric Holder claimed 
that bringing the most powerful economic criminals to justice would 
harm the economy— with little supporting explanation and in defiance 
of common sense. President Obama claims that while much of the mis-
conduct that occurred during and before the crisis of 2008 was repre-
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hensible, it was not necessarily illegal (White House 2011). These claims 
are false and can be the product only of an effort to deceive or a grand 
delusion regarding the nature and costs of financial lawlessness (New 
York Times 2012c).

Fraud is always criminal. Federal law criminalized bank fraud, mail 
fraud, wire fraud, and securities fraud long ago. Any violation of bank-
ing, securities, and commodities regulations also defies federal criminal 
law. Money laundering, lying to federal agents, perjury, market manipu-
lation, and bid rigging all constitute federal crimes. This book amply 
shows that all of these crimes unquestionably occurred in the run- up to 
the crash of 2008 and continued in its aftermath. Simply put, the mis-
conduct was both morally reprehensible and criminally punishable. All 
of these criminal prohibitions preceded the Dodd- Frank Act by many 
decades.

Furthermore, allowing criminals to run our financial sector is a sure-
fire way to destroy modern finance— not save it. Who among us wishes 
to entrust our savings to crooks? Foreign investors will similarly avoid 
business in America if its most powerful financial leaders exist above 
the law. Indicting any individual cannot logically threaten the viability 
of any financial institution. Thus, claims that those committing crimes 
while employed at megabanks cannot be criminally prosecuted because 
doing so would harm big finance and thus the general economy simply 
defy logic and reason. Modern finance, as capitalism generally, is built 
upon the trust and confidence of our citizens and investors around the 
world. As those who promulgated the New Deal recognized long ago, 
during another financial collapse, as a capitalist economy grows more 
sophisticated the law must grow in a way that secures trust and transpar-
ency (S. Ramirez 2003).

The essential purpose of law is to curb and channel the exercise of 
power as productively as possible for the benefit of society as a whole. 
If law permits reprehensible and costly misconduct to crash an econ-
omy without accountability for individual wrongdoers, it has failed in 
this essential purpose. Criminal sanctions must penalize reprehensible 
misconduct that imposes staggering costs upon society generally. If the 
Obama administration really believes that reprehensible and costly mis-
conduct escapes the scope of criminal law, then it should have proposed 
new legislation imposing more criminal sanctions for a wider array of 
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misconduct. It did nothing of the sort. The Dodd- Frank Act imposed 
no significant new criminal liabilities at all and stands as the primary 
response of our government to the Great Financial Crisis of 2008. We 
will show probable cause exists to criminally investigate violations of 
federal laws that long predate the Dodd- Frank Act.

As of this writing, the government offers only weak excuses for failing 
to seek criminal sanctions against even a single senior officer or director 
of any of the megabanks at the center of the subprime debacle. A his-
toric pattern of fraud and recklessness at the height of American finance 
resulted in no criminal indictments, much less convictions. While our 
nation fills its jails with petty drug offenders, no banker at the mega-
banks at the center of the crisis has faced criminal accountability. Yet, 
the misconduct of these individuals inflicted costs amounting to tens of 
trillions of dollars in the United States alone. Only raw economic and 
political power can account for this gross injustice.

In fact, the injustice may be even more alarming. There is reason to 
conclude that the federal government failed to even investigate potential 
criminality to the full extent of its tools. When the DOJ suspects crimi-
nality it is empowered to open a grand jury investigation. A grand jury 
may issue subpoenas to obtain documents and to require individuals to 
testify secretly under oath. The DOJ also may conduct wiretaps or in-
spire cooperating witnesses to wear a wire to record conversations with 
suspected criminals. There is little or no evidence that these tools were 
used to investigate wrongdoing in connection with the financial collapse 
of 2008. Instead, as we demonstrate, the government ignored willing 
whistleblowers. Although they exposed themselves to retaliation, as all 
whistleblowers must, the government too often failed to make use of 
these witnesses to investigate potential criminality (Cohan 2015).

Although the government must observe secrecy in the conduct of 
a grand jury investigation, witnesses face no secrecy mandate. Conse-
quently high- profile grand jury investigations frequently leak out to 
the media. Any federal grand jury investigation of any individual se-
nior manager of a megabank would necessarily be newsworthy. Either 
such leaks did not occur (unlikely) or the government simply pursued 
few grand jury inquiries. It simply defies history to think that major 
grand jury inquiries could occur without some press reports of grand 
jury activity.
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In early 2013, Frontline investigated the reasons for government in-
action in the face of the financial crisis. Frontline reporters interviewed 
former DOJ personnel who apparently stated that “when it came to 
Wall Street, there were no investigations going on; there were no sub-
poenas, no document reviews, no wiretaps” (PBS 2013b). This too sug-
gests that no serious grand jury investigation occurred. The lack of 
investigative activity highlights the spread and acceleration of lawless-
ness. The chair of the FCIC, Phillip Angelides, notes that the FCIC 
gave the DOJ a “roadmap” to widespread wrongdoing, and referred 
individuals to the DOJ for criminal investigation. “Stunningly” no 
full and fair investigation followed these criminal referrals (Angelides 
2016b). Apparently our government finds it unnecessary to even in-
vestigate the possibility of criminal prosecutions in the financial sector 
(PBS 2013a).

A typical white- collar crime investigation seeks to reveal the most 
culpable actors in a given criminal scheme. Consequently, investiga-
tions typically start with interviews and testimony of lower level em-
ployees. These individuals likely will not wish to serve time to protect 
their supervisors. They will face incentives, therefore, to cooperate 
with criminal investigators. That, in turn, exposes higher- ups to crimi-
nal sanctions. Thus, criminal immunity for high- ups necessarily im-
plies that lower level employees working within the same organization 
and involved in the same criminal scheme also enjoy immunity from 
prosecution and even investigation. The perverse incentives of immu-
nity from prosecution thereby spread throughout the megabanks.

Thus, for example, during 2013 and 2014, the megabanks (such as 
JPMorgan Chase and Citigroup) agreed to pay billions to the govern-
ment for the fraudulent sale of toxic mortgages. The megabanks admit-
ted they made “serious misrepresentations” to investors regarding the 
quality of mortgages sold. Furthermore, the government found powerful 
evidence that underlings disclosed these vast frauds to the highest man-
agerial levels of the megabanks. Yet, rather than identify and prosecute 
those responsible for the misrepresentations, the government simply ac-
cepted fines that essentially punished innocent shareholders instead of 
senior leaders at the megabanks. Again, a corporation, including the 
megabanks, cannot commit fraud except through human beings work-
ing at and managing the firm. The corporation exists only as a matter 
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of its legal charter— its articles of incorporation. All of its activities— 
lawful or otherwise— must be conducted through humans who act as 
the agents of the corporation (Black 2013a). Consequently, the govern-
ment in these cases, allowed the real wrongdoers to walk away from 
criminal responsibility. Indeed, the government seemed completely 
uninterested in identifying any wrongdoer who could provide evidence 
leading to higher- ups.

Immunity from prosecution also fuels ever more criminal behavior. 
In the aftermath of the crisis, the megabanks filed thousands of fraudu-
lent affidavits resulting in massive numbers of wrongful foreclosures. 
Often, the banks foreclosed wrongfully based upon the false affidavits 
that they generated in a robotic fashion that had little regard for truth. 
Millions of people lost their homes. Yet no criminal sanctions addressed 
this wide- ranging massive criminality (Weise 2013). One commentator 
stated that “it’s difficult to find a fraud of this size on the court system in 
U.S. History” (Paltrow 2012).

As could be expected, since the Great Financial Crisis of 2008 the 
lawlessness in our financial sector has escalated. Beginning at least 
as early as 2007, the largest banks in the nation and the world— the 
megabanks— engaged in a wide- ranging international conspiracy to rig 
a key interest rate in the global financial system, the London Interbank 
Offered Rate, known as LIBOR (DOJ 2015a). According to the DOJ, the 
megabanks brazenly manipulated financial trading, including global 
currency markets. Despite the attention on the banks in 2008 and 2009, 
the conspiracy did not abate (DOJ 2015a). The DOJ specifically allowed 
the involved banks to continue their core operations and the bankers 
to face no personal criminal charges or financial penalties (Viswanatha 
2015; DOJ 2015a). Even blatant lawlessness did not motivate DOJ to mete 
out the full arsenal of its legal weaponry to combat fraud in finance, as 
we document. As discussed in chapter 7, the DOJ would later accept 
guilty pleas from five banks for foreign currency exchange market ma-
nipulation, but again the banks were allowed to continue core opera-
tions (DOJ 2015b). At this writing, no bank executive has been charged 
in connection with these offenses.

Further examples of revelations of financial skullduggery have 
emerged. Specifically, in late 2012 the government declined to prosecute 
HSBC in the face of revelations of money laundering for drug cartels and 

RamirezandRamirez_i_257.indd   8 11/21/16   4:22 PM



Introduction | 9

rogue states such as Iran. Instead, the government deferred prosecution, 
exacting from HSBC a large fine— ultimately borne by the bank’s inno-
cent shareholders rather than its employees and officers who engaged 
in the criminal acts (Barrett & Perez 2012). Similarly, the government 
declined to prosecute the former Democratic Senator and Governor Jon 
Corzine who led MF Global into bankruptcy through speculation in Eu-
rozone bonds with customer funds. Prosecution of individuals partici-
pating in these crimes could not conceivably threaten financial stability. 
MF Global did in fact enter bankruptcy with little impact on the global 
financial system (Patterson et al. 2013). Logically, the loss of confidence 
in the financial system results not from criminal prosecution (which 
repairs confidence) but from the crime itself. Yet, no criminal proceed-
ings ensued.

The tepid response regarding the criminality of rigging LIBOR and 
criminal money laundering at HSBC and the lack of any criminal re-
sponse to the MF Global conversion of customer funds are particularly 
revealing in light of historically high contributions to political cam-
paigns. Because it is difficult to prosecute an underling without the 
disclosure of criminality up the chain of command, prosecution of any 
lower or midlevel financier at those firms would risk the disclosure of 
criminality among the firm’s senior managers. If evidence of crimes by 
higher- ups should be presented in open court, the pressure to bring 
criminal charges would increase dramatically. It is the senior managers, 
however, who hold the power to give or withhold patronage. Therefore 
even pursuing lower level employees risks the loss of lobbying largesse, 
campaign contributions, job opportunities, and speaking fees for gov-
ernment officials from powerful senior managers.

The new realty is this: immunity from criminal prosecutions attaches 
if one engages in white- collar crime such as financial fraud, looting cus-
tomer cash, or money laundering, so long as one works at a megabank 
or a financial firm managed by individuals with powerful political con-
nections. Indeed, the government will probably not even investigate. 
The government may seek fines from the firm, effectively punishing 
shareholders. Or the government may seek relatively light monetary 
payments (in the form of civil or regulatory fines) from individuals. But 
criminal charges involving the largest banks and the most politically 
connected individuals appear out of the question.
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The Corporate Death Penalty and Career Death Penalty 
in Finance?

Former Attorney General Eric Holder himself raised the prospect that 
some firms can be too big to prosecute in his testimony to Congress on 
March 6, 2013, as quoted in the epigraph to this chapter. In fact, crimi-
nal prosecutions could serve as a first step toward an orderly breakup 
of the megabanks under current law. In the financial sector, regulators 
hold the power to order spin- offs of regulated banks and brokerage 
firms to current megabank shareholders and to dismiss managers who 
allowed criminality to fester. Only the dismissed managers of the crimi-
nally managed megabanks need to suffer under this approach. We will 
show that historically shareholders have actually benefited from legally 
ordered breakups. For now the key point is that current law gives DOJ 
and financial regulators the power to effectively end the Too- Big- to- Fail 
problem insofar as criminal megabanks are concerned.

Shareholders can end up owning shares in a smaller, more efficient 
bank that does not use shareholder wealth to fund fines and settlements 
paid to the government. Noncriminal employees can continue to work 
in honest financial institutions. Virtually every megabank must be quali-
fied (either directly or through affiliates) to operate as a federally in-
sured depository institution, a bank holding company, or a securities 
or commodities broker. Financial firms and individuals that commit 
financial crimes face disqualification from the financial services sector 
for such violations, and this process can open the door to the orderly 
breakup of megabanks.

This means that the government would have held tremendous le-
verage had it pursued criminal conduct against Wall Street firms and 
managers. In terms of risk of loss, the loss of the right to participate 
in the financial sector makes the prospect of proceeding to a jury trial 
an intolerable gamble for senior managers. This can level the playing 
field against the resources the megabanks can field in defense. If the 
size of some financial institutions creates problems with applying the 
rule of law to the Wall Street megabanks, this power of disqualification 
could have operated to fragment the financial services industry through 
spin- offs to shareholders with little or no harm to the economy. Fur-
thermore, senior managers who tolerate criminality could face severe 
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sanctions— including a permanent bar from the banking or securities 
business— even if they themselves did not commit crimes. Attorney 
General Holder failed to address this regulatory and legal reality when 
he told Congress some firms are too big to jail. As such, he has it pre-
cisely backward: DOJ, along with other regulators, holds the power to 
restructure and fragment megabanks engaging in misconduct that vio-
lates the law, and need not suspend the rule of law based upon fears of a 
disorderly bankruptcy.

Despite substantial deregulation beginning in 1980, the financial ser-
vices industry remains a highly regulated industry under law. In par-
ticular, lawmakers long ago demanded that all financial institutions and 
their managers adhere to the law and provided regulators with broad 
powers to oversee banks, bank holding companies, and broker- dealers 
that violate the law or suffer criminal convictions, including the power 
to effectively terminate the current corporate structure of such outlaw 
firms— essentially a corporate death penalty for megabanks managed 
in a criminal manner. The regulators also may expel lawbreaking indi-
viduals from the financial sector. This can effectively transfer control 
of viable businesses to new managers with better incentives to follow 
the law.

For example, all federally insured depository institutions (banks and 
thrifts) must comply with the Federal Deposit Insurance Act, under 
which the Federal Deposit Insurance Corporation (FDIC) Board of Di-
rectors may terminate the deposit insurance of any insured depository 
institution that violates any law. A bank that suffers a criminal convic-
tion can lose its FDIC deposit insurance. Indeed, subject to the usual 
due process requirements of notice and hearing, the FDIC may termi-
nate deposit insurance of any bank upon a civil determination of a legal 
or regulatory violation. The FDIC must notify depositors of a bank in 
advance of the termination of deposit insurance at a given bank. Of 
course, the FDIC may always seek or negotiate for less drastic measures 
such as a cease and desist order, divestment of assets, ouster of manage-
ment, or “any other action [the FDIC] determines to be appropriate” (12 
USC § 1818).

Another alternative under the Federal Deposit Insurance Act permits 
the FDIC to put any bank or thrift in receivership if it violates any law 
that harms its financial stability. In receivership, the FDIC seizes con-
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trol of the institution, terminates management, and realizes upon the 
value of its assets while protecting depositors. Unsecured creditors and 
shareholders typically bear losses only if the bank ultimately proves to 
be insolvent. The FDIC as receiver holds the power to transfer the bank 
to new owners. Congress also gave the FDIC power to order less drastic 
remedies including limitations upon activities or functions of any in-
sured bank found in violation of law. These less drastic measures could 
include spinning off the banks to megabank shareholders or otherwise 
forcing divestiture. The megabank’s business would immediately suffer 
and contract if it lost the ability to access an insured bank subsidiary. 
The FDIC as receiver also may sue management for losses caused by 
unsafe and unsound banking practices or gross negligence, and termi-
nate their banking careers (12 USC § 1821). The FDIC thus holds ample 
power to dismantle a bank that commits significant financial crimes, 
either by seizing control or terminating insurance, causing depositors to 
flee. These actions would amount to the corporate death penalty for an 
insured depository institution.

The Office of the Comptroller of the Currency (OCC) holds addi-
tional powers with respect to national banks. Specifically, under 12 USC 
section 93, the OCC may revoke the charter of any national bank based 
upon specified federal crimes, including money laundering. Money 
laundering is broadly defined in 18 USC section 1956 to include the 
promotion or concealment of illegal activities (such as wire fraud, mail 
fraud, bank fraud, and securities fraud) through financial transactions. 
The comptroller holds discretion to invoke this seldom- used power de-
pending on a litany of factors including the degree to which the bank 
cooperated with law enforcement, the degree to which current manage-
ment participated in the criminal acts, and the degree to which the bank 
has imposed preventative measures against potential future violations. 
This power gives the comptroller broad power to restructure banks 
found guilty of money laundering.

Similarly, under the Bank Holding Company Act, the Federal Reserve 
Board may examine any bank holding company (a firm that owns or 
controls at least one bank) to monitor legal compliance. If it finds any 
legal violations that (1) pose a “serious risk to the financial stability” of 
the bank holding company or any bank it owns and (2) are “inconsistent 
with sound banking principles,” the Fed may order the divestiture of the 
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bank subsidiary (or any other affiliate) by sale or spin- off of stock shares 
to the shareholders of the bank holding company (12 USC § 1844). Mas-
sive securities fraud and related crimes certainly suffice as inconsistent 
with sound banking principles and manifestly destabilize banks and 
bank holding companies. Consequently, this provision authorizes the 
Fed to fragment all megabanks doing business as bank holding com-
panies that commit serious crimes. Again, this sanction applies mainly 
to bank managers who tolerated criminality, not to shareholders or in-
nocent employees.

All securities broker- dealers must register with the SEC and submit 
to periodic examinations. If the SEC finds that any broker- dealer has 
willfully violated any provision of federal securities laws, any provi-
sion of the Commodity Exchange Act, or any regulation promulgated 
thereunder, it may limit the activities of the broker- dealer or revoke its 
registration. The SEC holds this same power with respect to any felo-
nies committed in the course of the broker- dealer’s business. The only 
limitation on the SEC’s ability to levy sanctions for such financial crimes 
is that it find that the sanction is “in the public interest” (15 USC § 78o). 
The Commodity Exchange Act gives the Commodity Futures Trading 
Commission (CFTC) the same powers with respect to registered com-
modities brokers (7 USC § 12a). Like the FDIC, the SEC and CFTC also 
may disqualify individuals from the financial sector. Virtually every 
megabank has a subsidiary registered with the SEC or the CFTC, as we 
highlight in coming chapters. These subsidiaries give the megabanks 
crucial access to both the securities and derivatives markets. A mega-
bank could not function in the manner it does today if it could not oper-
ate a securities broker- dealer and a commodities business.

Through these statutory provisions Congress consistently decided 
that criminals have no business in the financial sector. No financial firm 
can operate with much size or scale without a bank, securities, com-
modities, or bank holding company as part of its corporate structure. 
Consequently, the powers the government holds currently over all fi-
nancial firms constitute nothing less than the corporate death penalty 
against financial firms that commit serious frauds or otherwise behave 
in a pervasively lawless manner. The problem, in other words, is not that 
the United States needs more or amended laws to stem the lawlessness of 
the financial sector revealed during the crisis of 2008 but that the gov-
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ernment refuses to enforce the laws passed by Congress over a period of 
decades prior to 2008, reaching back to the New Deal.

These long- standing congressional acts demonstrate a democratic 
determination that the US government should take a zero- tolerance ap-
proach to lawlessness in finance. This value weighs heavily enough in 
these statutory statements that no financial firm can attain the privilege 
of operating for profit at the heart of our capitalist system without ad-
hering to the law. This reflects a hard lesson learned from US financial 
history earlier in the 20th century when lawlessness in the financial sec-
tor led directly to the Great Depression. Notably, these congressional 
determinations applied to all firms in the entire financial sector regard-
less of size.

Indeed, the powers given to financial regulators throughout these 
various statutory schemes indicate that large financial firms of any size 
must adhere to the law or face fragmentation or restructuring. Grant-
ing the power of divestiture and revocation of registration to regulators 
for lawless financial firms necessarily means that successive Congresses 
contemplated breaking up large megabanks and continuously came to 
the conclusion that if they broke the law they should cease to exist. The 
acts discussed above reveal great clarity regarding the congressional ap-
proach to financial firms— of any size— that violate law and regulations.

The executive lacks the power to alter this well- embedded approach 
to lawlessness in the financial sector, as do the regulatory agencies the 
executive branch supervises. Yet, the story recounted herein leads to the 
conclusion that these protections legislated to safeguard financial mar-
kets were circumvented in the aftermath of the financial crisis— the gov-
ernment not only tolerated illegal behavior on an unprecedented scale in 
the financial sector but acted affirmatively to protect the megabanks and 
the financiers who run them from the consequences of their miscon-
duct. The administration fumbled a clean opportunity to end Too- Big- 
to- Fail under current law for pervasive illegality, and acted contrary to 
democratically negotiated due process to save the Too- Big- to- Fail banks 
at the cost of the rule of law.

Too- Big- to- Fail stands in the United States today as testament to the 
power of financial elites to subvert sound regulation for profit, at the ex-
pense of the economy generally. The megabanks are larger than ever and 
still enjoy a capital advantage. Specifically, due to the perception that 
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large banks enjoy the backing of the US Treasury, they can raise capital 
easier than their competitors and enjoy a lower cost of funds. Recent 
estimates assess the value of government subsidies to US megabanks 
at $70 billion a year (International Monetary Fund 2014). That means 
every man, woman, and child in the United States expends more than 
$200 per annum to keep these criminally inclined megabanks afloat.

The megabanks offer no offsetting economic benefit. Their opera-
tions are far- flung and complex, making them too big to manage. They 
also suffer from perverse incentives regarding risk because their govern-
ment backing means they do not bear the full consequences of excessive 
risk (Zardkoohi et al. 2016). Without the massive government subsidy, 
only small, if any, operating efficiencies would remain, and there would 
be no benefit to shareholders since banks would tend toward instability. 
These distorted incentives also mean the megabanks are far more in-
clined toward criminality and other misbehavior (Federal Reserve Bank 
of St. Louis 2012). The increasing criminality associated with mega-
banks’ business model leads to ever higher legal expenses, as shown 
in a recent study. Based upon regulatory findings, the CCP Research 
Foundation found that legal costs at the largest 16 megabanks around 
the world soared 20 percent in 2014 in a rolling five- year analysis (CCP 
Research Foundation 2015). In sum, the huge subsidy these megabanks 
enjoy is a total waste of taxpayer funds that serves only to entrench fi-
nancial elites and encourage further criminality.

Rather than indulging the megabanks, breaking up criminal mega-
banks would not harm either the economy or the shareholders of the 
megabanks. Instead, forcing spin- offs of regulated subsidiaries to the 
shareholders of the megabanks would give shareholders ownership in 
smaller, more competitive businesses. The businesses would also enjoy 
the benefit of superior, well- incentivized management that would follow 
the law instead of using shareholder money to buy off the government 
for managerial immunity. So the corporate death penalty in the financial 
sector harms only the managers of the criminal megabanks. Job losses 
for other than criminal managers are not a necessary result of businesses 
that are spun off intact (Ramirez 2005).

The DOJ, in conjunction with regulatory agencies, could have nego-
tiated asset dispositions and spin- offs that could have effectively cur-
tailed the continuation of the Too- Big- to- Fail banks. While this type of 
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“corporate death penalty” is controversial (and generally not available 
today for nonfinancial firms), Congress has decided that criminal en-
terprises are not entitled to participate in the nation’s financial sector. 
This congressional policy enjoys strong support from both history and 
economics. Specifically, a financial sector pervaded by crime and fraud 
can lead to massive financial instability and economic depression or re-
cession. In such circumstances the economic costs of financial crime 
quickly sum to trillions in lost economic output. That bitter economic 
history and experience is why Congress barred criminal organizations 
from the financial sector. Twice in the past 100 years, the United States 
reaped the economic plague of a fraud- ridden financial sector: the Great 
Depression and the subprime mortgage debacle (Ramirez 2014). The 
DOJ’s policy today regarding Wall Street crimes can be termed only as in 
defiance of this congressional action. DOJ and other financial regulators 
now give the largest, most wealthy financiers and financial institutions 
a pass on financial crimes.

Never was this clearer than with respect to the government’s approach 
to brazen currency manipulation at certain megabanks. In the spring of 
2015, five global megabanks pled guilty to criminal charges arising from 
a conspiracy to manipulate and fix exchange rates. Traders at these firms 
communicated and coordinated trading almost daily in an online chat 
room and referred to themselves and their activities as “The Cartel” or 
“The Mafia.” Furthermore, the traders lied to customers in order to col-
lect undisclosed markups and commissions in certain currency- related 
transactions. This criminal conspiracy lasted for years. Yet, instead of 
using these traders’ guilty pleas to break up the banks, the government 
did the opposite. Specifically the SEC granted the crooks waivers from 
certain automatic disqualifications in order to permit the guilty crimi-
nals to continue their core businesses unencumbered by legal disquali-
fications. The SEC granted these same five institutions no fewer than 23 
similar waivers over a nine- year period.

SEC Commissioner Kara Stein dissented from the official SEC posi-
tion, stating, “I am troubled by repeated instances of noncompliance at 
these global financial institutions, which may be indicative of a continu-
ing culture that does not adequately support legal and ethical behavior. 
Further, I am concerned that the latest series of actions has effectively 
rendered criminal convictions of financial institutions largely symbolic. 
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Firms and institutions increasingly rely on the Commission’s repeated 
issuance of waivers to remove the consequences of a criminal conviction, 
consequences that may actually positively contribute to a firm’s compli-
ance and conduct going forward.” The cost of this criminality may not 
always include historic market crashes such as that seen in 2008. Still, 
this criminality takes a constant toll on investor confidence in our finan-
cial system and slowly saps capital formation. As commissioner Stein 
stated, “Allowing these institutions to continue business as usual, after 
multiple and serious regulatory and criminal violations, poses risks to 
investors and the American public that are being ignored” (Stein 2015). 
The government’s efforts to remove the sting of criminal convictions 
“render the plea deals, at least in part, an exercise in stagecraft” (Protess 
& Corkery 2015).

In other words, even in those rare circumstances where the govern-
ment obtained criminal convictions (against firms only and not the 
managers overseeing the criminal conduct), the government bent over 
backward to remove the sting of the conviction and allow the core 
business of the firms to continue. Usually, this core business involves 
more criminal misconduct. Due to the dominance of the megabanks 
and their manifest criminal inclinations, our financial system teeters 
toward a giant racketeering enterprise. Government complicity plays a 
key role in this pseudo- capitalistic nightmare. Bill Black concludes that 
regulators lack “moral courage” (Black 2013b). Indeed, these manifest 
efforts of the government to assure the megabanks that all of their 
business lines will remain undisturbed by government enforcement 
reek of cronyism.

Corrupted Justice and the Rule of Law

This reality is at odds with American history. In the past, administra-
tions took great care not to use criminal prosecution to achieve political 
goals. President Richard Nixon nearly faced impeachment based in part 
on interference with DOJ law enforcement lawsuits. The Bush admin-
istration pursued charges against Enron’s top officers despite their close 
political alliance, as will be discussed in chapter 1. A systematic failure to 
prosecute or investigate criminality of the most powerful stands without 
precedent in US history.
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The perverse and distorted incentives created as a result of this new 
policy should disturb every American. The financial crisis of 2008 
shook the foundations of capitalism in the United States and the world. 
Governments around the world expended trillions in taxpayer money 
to stabilize the financial system and repair the damage. The economy 
still has not fully recovered. Economists at the Federal Reserve Bank of 
Dallas estimate output and wealth losses at $15 trillion and rising in the 
United States alone. The crisis will cost every working- age American 
citizen (other than a few dozen financial titans) hundreds of thousands 
of dollars.

Furthermore, because only the most economically powerful enjoy 
this criminal immunity, they necessarily hold the greatest destructive 
capability. These financial chieftains literally direct trillions in credit 
and investments, the lifeblood of any capitalist economy. If they can 
profit from criminality and enjoy criminal immunity, we should expect 
much of our precious capital as a society to end up in shady dealings and 
outright antisocial activities. For example, HSBC invested its banking 
resources in drug cartels and rogue nations. MF Global lost customer 
funds speculating on distressed Eurozone bonds. Instead of expecting 
financial titans to fund productive and sustainable growth, we should 
expect a financial sector that has learned that crime does in fact pay.

This operates to diminish investment. If plunder for profit is per-
mitted, then no investors can rest assured that their investment monies 
are applied as agreed. Investors will naturally avoid financial markets 
dominated by crooks. Foreigners will naturally invest in economies that 
uphold the rule of law with no exemptions based upon power. A less 
law- abiding America means less investment here. The cost of capital will 
increase in tandem with the perception of lawlessness, stifling growth 
and employment. We will show that foreign media outlets now question 
the rule of law in the US financial sector.

The damage does not end there. If the most powerful act above the 
law, then social incentives to skirt the law increase across our popula-
tion. Soon competitors will strive to achieve the same immunity. The 
temptation to profit however one may achieve it becomes more power-
ful if people believe the law has no moral authority. Selective enforce-
ment based upon political and economic power necessarily corrodes the 
rule of law generally (M. Ramirez 2013).
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The US Constitution specifically ensures that no politician is above 
the law. As Thomas Jefferson stated long ago, “The most sacred of the 
duties of a government [is] to do equal and impartial justice to all its 
citizens” (Looney 2012, 633– 34). The same sentiment underlies Chief 
Justice John Marshall’s long- standing maxim, “The government of the 
United States [is] a government of laws, and not of men” (Marbury v. 
Madison 1803). The United States is founded on the principle that no 
person may act above the law. America needs to apply to the financial 
sector this heritage of imposing the rule of law on all. The first step is 
to ensure that no economic actor enjoys criminal immunity. Allowing 
bankers and banks to operate above the law is both economically and 
morally unjustifiable.

In the final analysis we simply posit that the rule of law in the fi-
nancial sector should apply to all— including the megabanks— in accor-
dance with congressional commands. No valid counterargument to this 
point exists. The fact that following the law would greatly diminish the 
Too- Big- to- Fail problem adds policy weight to our proposal that law-
makers and regulators follow the law. To the extent some may argue that 
Too- Big- to- Fail megabanks and megabankers should not face the same 
criminal penalties as all others, they essentially argue that rule of law 
itself should take a back seat to the interests of the megabanks. That, in 
turn, means that Too- Big- to- Fail is irreconcilable with the very heart of 
the American legal system. Criminal indulgences for the most powerful 
financial institutions and financiers enjoy no legal, historical, or other 
basis. Instead, they exist as a result of too much economic power and 
wealth in too few hands. Such concentrated economic power leads di-
rectly to the lawlessness we identify in this book.

The Obligation to Tell the Truth, the Whole Truth, and Nothing 
but the Truth

Congress also directly prohibited all forms of fraud in the financial sec-
tor and backed this legal prohibition up with stiff criminal penalties and 
an extended statute of limitations of 10 years. A wide array of federal 
laws mandate that all financial sector agents fully disclose material facts 
for securities, investments, and other products. We will discuss such laws 
in depth in coming chapters in specific contexts where the government 
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enforced these legal requirements and in more recent contexts where the 
government should have enforced these laws and regulations. For now, 
the key point is that whether viewed under federal statutes related to 
bank, mail, securities, or wire fraud, all actors in the financial sector owe 
transcendent duties to tell potential investors the complete truth with 
respect to all material facts. Once they speak to sell the investment prod-
uct, they must offer the complete truth because half- truths will support 
a fraud finding. Furthermore, under federal law the sellers of securities 
must tell the whole truth about securities they peddle.

SEC Rule 10b- 5, the core provision governing securities fraud, illus-
trates the point well. It prohibits false statements as well as half- truths: 
“It shall be unlawful for any person . . . to make any untrue statement 
of a material fact or to omit to state a material fact necessary in order 
to make the statements made, in the light of the circumstances under 
which they were made, not misleading” (17 CFR § 240.10b- 5). Courts 
have similarly condemned half- truths under the mail and wire fraud 
statutes: “deceitful statements of half- truths or the concealment of ma-
terial facts is actual fraud violative of the mail fraud statute” (Lustiger 
v. United States). Therefore, in the financial sector, sellers of securities 
hold an affirmative obligation to disclose all material facts completely 
and truthfully. Half- truths constitute fraud as much as affirmative lies.

Any firm that accesses public capital markets and trades on a securi-
ties exchange like the New York Stock Exchange or the NASDAQ mar-
ketplace must make certain truthful periodic disclosures to the investing 
public through disclosure filings with the SEC that the federal securities 
laws mandate. For example, Form 10- K requires an annual report that 
includes disclosure of all material facts and audited financial statements. 
Form 10- Q requires the quarterly disclosure of all material facts. If some 
major development— such as a change in auditors— occurs between the 
filing of these forms, then a publicly traded firm must file a Form 8- K. A 
firm also may decide to file a Form 8- K if it wishes to disclose important 
facts to the investing public (Choi & Pritchard 2008). All facts disclosed 
in these forms must be truthful. Frequently, firms will hold an investor 
conference call in connection with the release of these forms. All state-
ments made in such conference calls also must be truthful.

The failure to make a truthful disclosure of material facts in connec-
tion with the purchase or sale of a security (such as stocks and bonds) 
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can constitute securities fraud, and using the mail or wires (including 
the Internet) to further the fraud can also constitute mail or wire fraud. 
If a bank is the victim of the fraud, the crime amounts to bank fraud. 
The essential elements of all such criminal frauds are the following: a 
scheme or artifice to defraud or to obtain money or property by means 
of false or fraudulent material misrepresentations or promises. The 
criminal statutes punish the scheme, so that the prosecution need not 
prove (1) that the fraud was completed, (2) that the defendant gained any 
benefit from the fraud, or (3) adverse reliance by the victim or damages 
to the victim. The key and most difficult element to prove is the state of 
mind— intent to defraud, or “scienter.” We address that element in the 
next section, in the particular context of criminal actions for various 
criminal frauds under federal law.

Scienter and Willfulness

The primary crimes we identify and discuss are various forms of fraud. 
Fraud simply means that one has schemed or used knowing misstate-
ments or omissions of material facts to take money or property from 
another. Fraud in general requires proof of scienter— intent to defraud. 
Under civil law, courts may enter a finding of fraud and award recover-
ies to plaintiffs if the defendant recklessly proceeded without any care 
for defrauding a victim. Recklessness may suffice for scienter under civil 
law. Criminal convictions under federal law generally require a finding 
of willfulness or knowing misconduct. Legal scholars observe that courts 
take many different approaches to the proof required to secure a crimi-
nal conviction for federal fraud. Perhaps a relatively demanding level of 
proof for a criminal state of mind (or mens rea in legal jargon) makes 
the most sense for our project of assessing the government’s response to 
manifest financial crimes.

As such, we use a standard identified by legal scholar Samuel W. Buell 
as on the more demanding side of the various formulations approved by 
courts. This standard requires proof that a defendant acted with a spe-
cific intent, including knowledge that the representation is false, willful 
blindness to its falsity, or deliberate disregard of the risk of falsity (Buell 
2011). The courts define willful blindness to occur when a defendant 
“buries his head in the sand” and fails to investigate even when facts 
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suggest wrongdoing. The evidence must support an inference of delib-
erate ignorance (United States v. Gruenberg). Recognizing its long- term 
application in federal criminal cases, the US Supreme Court identified 
two basic requirements to establish willful blindness articulated by fed-
eral appellate courts: “(1) the defendant must subjectively believe that 
there is a high probability that a fact exists and (2) the defendant must 
take deliberate actions to avoid learning of that fact” (Global- Tech Appli-
ances, Inc. v. SEB S.A.). In sum, defendants will be found to have the re-
quired state of mind if they consciously avoided learning of their fraud.

While much of this analysis is rooted in criminal securities fraud, the 
need to prove intent also applies to prosecutions for federal mail, wire, 
and bank fraud. These federal statutory crimes all require very similar 
elements for a successful prosecution. Most importantly, all of these fed-
eral offenses require a showing of an intent to defraud, much like securi-
ties fraud. They also require knowing misconduct (Podgor et al. 2013). 
In particular, courts have approved willful blindness as an appropriate 
level of culpability for these federal offenses too (United States v. Clay).

This standard certainly creates a difficult evidentiary burden for any 
fraud- based federal conviction. Nevertheless, we will show that histori-
cally the government scored major successes against the most powerful 
financial titans notwithstanding this evidentiary burden. We will also 
show that much publicly available evidence of such an intent to defraud 
and willful blindness to the risk of defrauding investors already exists. 
We will see money changing hands based upon material lies in massive 
quantities, perhaps amounting to over $1 trillion. The key element of 
proof for purposes of criminal charges is identifying persons who made 
material misstatements with an intent to defraud.

The 10- Year Statute of Limitations for Crimes Affecting a 
Financial Institution

There is still time for the government to uphold the rule of law in the 
financial sector. In general, the federal government must pursue crimi-
nal charges within 5 years of a crime; however, the statute of limitations 
for crimes affecting a financial institution extends to 10 years.

Under 18 USC section 3293, the limitations period for criminal 
charges for bank fraud as well as wire fraud and mail fraud that “affects 
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a financial institution” is 10 years (United States v. Heinz). This is twice as 
long as the 5- year statute that generally provides the limitations period 
for federal offenses and significantly longer than the limitations period 
applicable to securities violations and commodities fraud. The defini-
tion of a “financial institution” includes any insured depository institu-
tion and any holding company of any insured depository institution. 
Furthermore, federal frauds may involve schemes that continue beyond 
the fraudulent mailing or transmission that effectively will extend that 
period to 10 years after the scheme has ended.

Moreover, under relevant case law, frauds affecting a subsidiary of a 
financial institution “affect a financial institution.” By the same logic, 
any loss to any subsidiary of a holding company also will affect a finan-
cial institution. Furthermore, any fraud committed within a financial 
institution clearly affects a financial institution and is subject to the 10- 
year statute of limitations because it exposes the financial institution to 
an increased risk of loss.

Interestingly, Congress added the term “mortgage lending business” 
to the definition of financial institution in the Fraud Enforcement Re-
covery Act of 2009. Courts have found that Congress may extend the 
period of limitations without running afoul of the Constitution’s ex post 
facto clause, provided the original limitations period has not expired. In 
general, statutes of limitation are deemed procedural and are applicable 
to claims brought after the enactment of the statute. Thus, any criminal 
charges relating to a “mortgage lending business” brought after May 20, 
2009, are subject to the new 10- year statute of limitations so long as they 
are not already time- barred as of that date (Ramirez 2013b).

This means that virtually all of the criminal conduct at the mega-
banks arising from the crisis of 2006 to 2009 is not time- barred until 
10 years after the end of the fraudulent scheme— or 2016 at the ear-
liest. Congress spoke comprehensively and with great clarity to the 
problem of fraud in the financial sector— financial frauds pose a great 
danger to the economy, and prosecutors can thus bring charges for 
such frauds far beyond the limitations period for other federal of-
fenses. Therefore, with respect to the great weight of facts and miscon-
duct detailed in forthcoming chapters, the statute of limitations will 
not bar the next administration from pursuing the Wall Street crimes 
that sank the economy.

RamirezandRamirez_i_257.indd   23 11/21/16   4:22 PM



24 | Introduction

Overview of Coming Chapters

In coming chapters we demonstrate that a historically unprecedented 
breakdown in the rule of law occurred in the years following the Great 
Financial Crisis. In chapter 1 we show that throughout the history of 
modern America (at least since World War II) white- collar criminals 
and their firms faced criminal sanctions under federal law regardless 
of their wealth and power. Prosecutorial discretion rested not on the 
power of the criminal but on transcendent policy considerations and 
the honest weighing of the evidence at the disposal of the government. 
Consequently, even the most powerful financial and corporate titans 
faced jail time in the years and decades prior to the Great Financial Cri-
sis. Indeed, these criminals violated the very laws that we focus upon 
throughout this book, and therefore this chapter furnishes a short intro-
duction to the development of white- collar crime.

Subsequent chapters will muster the most reliable sources possible 
in an effort to detail the most damaging misconduct at the firms that 
operated at the center of the crisis of 2008. We start at the beginning of 
the pipeline— the origination of subprime, even predatory, mortgages 
at the largest subprime lender in the United States, Countrywide Fi-
nancial. Senior managers at Countrywide knew or should have known 
that the toxic mortgages they sold to public investors through pools of 
mortgage- backed securities posed a huge risk of default. Nevertheless, 
Countrywide’s managers sold massive quantities of subprime mortgages 
into the financial system and rang up illusory profits. Ultimately, the 
firm crashed amid massive and predictable losses from defaulted mort-
gages. Management concealed these risks of default in order to attract 
capital to an otherwise deeply flawed business model.

The next stop in the pipeline of financial fraud takes us to the heart 
of Wall Street and the efforts of the largest Wall Street firms— the mega-
banks— to sell toxic mortgages in the form of mortgage- backed securi-
ties. Despite clear red flags, the megabanks sold hundreds of billions of 
dollars worth of toxic mortgages to investors worldwide without disclos-
ing their true quality or the extraordinary risks of default these mort-
gages posed to investors. No megabanks, acting like lemmings following 
each other off a cliff, could resist selling toxic subprime mortgages as 
higher quality mortgages. Only recently has the scale of the fraud be-
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come clear as JPMorgan, Bank of America, Citigroup, and Morgan Stan-
ley entered into settlements with the government for misrepresentations 
in connection with the sale of mortgage- backed securities. This massive 
fraud formed the foundation of the crisis of 2008 when the market re-
alized that toxic mortgages infected the entire global financial system.

The failure of Lehman Brothers on September 15, 2008, marks the 
moment when the global financial system collapsed under the weight 
of the fraudulently originated and packaged mortgages. Lehman held 
huge amounts of debt on its balance sheet as it used massive leverage to 
invest in questionable real estate of all sorts. As the crisis progressed, the 
investing public became increasingly skeptical of firms with high levels 
of debt and leverage because they posed the highest risk of failure. In 
response, Lehman reassured its investors that all was well even while 
concealing huge amounts of debt on its balance sheet through dubious 
accounting machinations. Lehman’s misrepresentations only postponed 
its day of reckoning, and its subsequent collapse sent the global econ-
omy into a historic tailspin.

Chapter 5 focuses on the collapse of the world’s largest insurance 
company, AIG, right on the heels of the failure of Lehman. AIG facili-
tated the flow of subprime mortgages into the global financial system 
because of its willingness to enter into credit default swaps with sub-
prime mortgage investors. The credit default transactions simply meant 
that AIG agreed to absorb the losses arising from subprime mortgage 
investments in exchange for fee income. Shortly before its collapse, AIG 
told its shareholders that the investments posed very low risk and senior 
managers could not conceive of scenarios where large losses would re-
sult. In 2008, when the subprime mortgage losses came home to roost, 
AIG lost over $60 billion, a record loss in US corporate history result-
ing from the credit default swaps. To save AIG (and the global financial 
system as a whole), the government expended hundreds of billions of 
dollars.

The frauds did not end there. Goldman Sachs settled a securities 
fraud lawsuit with the SEC for a record fine of $550 million. The scam 
at issue in that enforcement action involved a collateralized debt obliga-
tion fund that paid out proceeds to investors with different priorities 
based upon the tranche (a French word literally meaning a slice or part) 
held by a given investor. The riskiest tranche, called the equity tranche, 
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is held by the sponsor of the investment fund. Goldman sold the in-
vestment without disclosing that the equity tranche investor assumed 
a short position in excess of its investment risk with respect to the se-
nior tranches through credit default swaps, anticipating the collateral-
ized debt obligation’s failure and planning to profit from it. Goldman 
also failed to disclose the role that the equity tranche investor played in 
selecting the assets for the investment and thereby ensuring its failure. 
These nondisclosures meant that the senior tranche investors did not 
know that they invested in a vehicle that held assets selected by an inves-
tor who desired losses for the senior tranches. Unfortunately, this type 
of sabotaged investment became all too common on Wall Street, leading 
to a series of securities fraud settlements with the SEC by a parade of 
megabanks.

Since the end of the financial crisis, developments in the approach 
of the DOJ give greater meaning to its decisions not to prosecute the 
frauds of the financial crisis. Chapter 7 examines the HSBC and MF 
Global settlements with the DOJ in an effort to understand the recent 
devolution of the financial lawlessness plaguing the United States today. 
We posit that these instances of nonprosecution indicate that DOJ will 
not pursue powerful players in the financial sector regardless of crisis 
conditions and regardless of whether the failure of the financial institu-
tion where the criminality occurred is systemically important. Stated 
simply, some actors appear too powerful to prosecute even if there is no 
associated threat to the economy.

The conclusion proposes legal solutions for a more balanced and 
sound law enforcement approach to the megabanks and other ways to 
restore and secure lawful conduct in the financial sector. All of these 
would require political support for some degree of action on this front. 
In the end, if Americans demand a restoration of the rule of law in the 
financial sector they will get it; and these proposals appear to us as the 
most promising way to address and stem the new financial lawlessness. 
If Americans resign themselves to the idea that the most powerful fi-
nanciers may commit financial frauds with impunity, then our financial 
sector will continue its corruption with all of its accompanying costs.

Obviously, it takes a criminal conviction in a court of law to deter-
mine if any particular individual committed a crime. This book cannot 
substitute for such criminal trials. Nevertheless, frauds and other crimes 
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definitely occurred in the years preceding the Great Financial Crisis 
of 2008. This book shows that the evidence justified criminal charges 
against many Wall Street titans and firms. The evidence should have led 
to stringent grand jury investigations and jury trials. Juries could con-
vict in such trials only based upon evidence proving the crimes beyond 
a reasonable doubt— including evidence of criminal intent. Only after 
such trials can citizens be satisfied whether any particular Wall Street 
leaders in fact broke the law or which banks committed crimes.

Lawlessness is always costly, and the American people have a right 
to understand precisely how their legal system functions, or whether 
the rule of law has broken down. The people can decide for themselves 
if our government has betrayed the rule of law and can choose to insist 
upon accountability through the power of the ballot.
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