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Introduction

Getting the Question Right? Ways of 
Thinking about the Death Penalty

R a n da l l  Mc G ow e n

In recent years the death penalty has lost none of its power to arouse 
powerful emotions or to produce heated debates. Indeed, the question of 
capital punishment has secured greater prominence, as it has become one of 
the defining issues in the campaign to promote recognition of international 
human rights. The result has been the transformation of a debate largely tak-
ing place within national political contexts and arising mainly within West-
ern culture into a cause that leaders of all nations feel compelled to address. 
Debates at the United Nations, discussions before various human rights con-
ventions, as well as the attention of the world press have all brought a level 
of scrutiny of national practices that is difficult to avoid. Proponents of the 
abolition of the penalty assert that it violates universal human rights which 
transcend local traditions or circumstances. Their opponents tend to reject 
this claim, asserting, instead, the priority of separate and distinct national or 
religious identities.

Often the ethical and moral argument over capital punishment is posed as 
a timeless question whose fundamental shape has not, and cannot, change.1 
Yet, paradoxically, much recent scholarly discussion has centered on a par-
ticular country and its peculiar history, namely, America’s retention of the 
death penalty. To many observers, the survival of capital punishment in this 
country appears both a puzzle and a provocation. The question seems sim-
ple, even if the answer has proved elusive: Why should a nation that casts 
itself as a leader in the battle for human rights resist so tenaciously the elimi-
nation of a practice so self-evidently a holdover from darker times? A great 
deal seems to be at stake in the answer to this question. The presence of capi-
tal punishment in America feels more threatening, at least to American and 
European scholars and activists, than its occurrence elsewhere in the world. 
Indeed, it often seems as if answering the riddle of the death penalty depends 
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on solving a distinctively American enigma. Certainly this is the overwhelm-
ing impression one draws from a casual reading of the European and North 
American press or, indeed, from a survey of much of the recent scholarship 
on the topic.

This volume emerged out of a symposium convened by David Garland, 
Randall McGowen, and Michael Meranze (sponsored by New York Univer-
sity School of Law in May 2007) that sought to look at capital punishment 
in historical perspective, and to think again about how we might view its 
occurrence in our own time. The goal was to renew the debate by unsettling 
some of the certainties that have helped to shape its modern formulation. 
Our concern was that the seeming familiarity of the controversy has become 
an obstacle to reaching a new understanding of the issue. The strategy we 
followed was to examine not only the answers offered but also the questions 
posed in the debate. These questions often imported historical and theoreti-
cal assumptions which framed the answers that could be given. The con-
ference drew together historians, sociologists, and legal scholars, as well as 
litigators engaged in the day-to-day struggles defending the condemned on 
death row. The conversations that went on during the meeting were wide-
ranging, stretching from contemporary American death penalty litigation to 
the practices of capital punishment in other times and places. The longer the 
discussions went on, the more inadequate the insistent viewpoint of the pres-
ent and the often repeated tales of the past came to seem.

Much of the initial discussion was devoted to the question of American 
exceptionalism, the fact that the United States seems on a different path from 
those countries with which its citizens usually compare themselves, espe-
cially in Europe. There was no shortage of candidates to explain this apparent 
disparity. Several people argued that it resulted from the country’s unique 
judicial arrangements, and others looked to the peculiar nature of its federal 
system of government. There was greater consensus that the nation’s tortured 
history of race relations was implicated in the development. Other scholars 
pointed to the frequency of violence in the American past and its prevalence 
in the country today. Finally, some participants traced the roots of the fierce 
retributive spirit at work in American justice to a powerful streak of religious 
fundamentalism that distinguishes the nation’s culture.2 It soon became clear, 
however, that too many candidates had the honor of explaining the Ameri-
can path. Every distinctive aspect of its culture and political life seemed to 
have a hand in producing the outcome. In sum, America retained the death 
penalty because it was America. This discussion of America’s distinctive rela-
tionship to capital punishment soon came to feel tired, even if it kept spring-



Introduction | 3

ing to life with each new formulation of the topic. The issues it raised seemed 
already obvious, the questions already answered. For all the heat generated, 
the debate seemed to repeat what was already assumed: that America was 
different.

During the conference, many participants expressed dissatisfaction with 
the way the question was being posed. Participants increasingly agreed that 
we needed to de-familiarize the issue in order to restore the strangeness, 
rawness, and urgency of the problem. One suggestion involved the argument 
that focusing on the United States was too parochial and, perhaps, a shade 
self-indulgent. Scattered references to the situation elsewhere in the world 
hinted at the value of wider comparisons that did not privilege any particular 
region. These comments often appeared as provocations rather than settled 
theories. Nonetheless, even in this form, they exposed some of the unarticu-
lated premises that marked the usual debate. The widespread use and varied 
forms of capital punishment today challenge many of our theories about the 
meaning and occurrence of the penalty. Viewed from this unconventional 
direction, the American experience looks less exceptional than is usually 
claimed. One implication of this realization is that what one can say about 
capital punishment in relation to modern politics and what we predict for 
its future may be different from that assumed in so much of the scholarly 
literature.

The Death Penalty Kaleidoscope

A superficial reading of American and European newspapers presents a 
steady stream of seemingly familiar stories of the death penalty that alternate 
in their tone between the scandalized, the despondent, and the triumphant. 
A more careful survey of press coverage, however, reveals a more complex 
picture. This complexity suggests a simple experiment: instead of study-
ing the world through the lens of the American experience—as Americans 
are wont to do—suppose we reverse the equation and work to locate U.S. 
behavior in a global context. Such an exercise helps to expose the deeply 
held beliefs about the relationship between this extraordinary penalty and 
the cultural values that have helped to shape the modern debate over capital 
punishment. The variety of death penalty practices that prevails around the 
world today offers problems not so much for how one views the morality or 
justice of capital punishment as for how we explain the persistence of the 
institution, its occurrence in particular places, and the politics to which it 
gives rise. For different reasons, both proponents and opponents of the death 
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penalty have presented portraits of the penalty that tend to isolate and sim-
plify it. Both views are disturbed when we seek to explore the varied and 
dense elaborations of the penalty in particular situations.

Despite a tendency, when speaking of the death penalty in America, to 
treat the country as monolithic, even a casual observer cannot help but note 
the astounding variety of often contradictory experiences that characterize 
the nation. What really marks the country to an unusual degree is the pro-
found interest and intense passions the controversy arouses. The American 
public is emotionally invested in capital punishment, and people feel a deep 
stake in the issue.3 Although the nation is deeply divided, this division pro-
duces no simple pattern of political response to the topic. The result, instead, 
is more ambiguous and volatile. State responsibility for criminal legislation 
and the local election of judges and prosecutors result in what can seem a 
crazy quilt of possible outcomes when it comes to capital justice. Popular 
opinion can fluctuate considerably depending on the kinds of stories that fill 
the media or how the polling questions are phrased. There are committed 
activists on each side of the issue, but a considerable portion of the popula-
tion is genuinely conflicted. One point upon which people agree is that the 
question is a moral one and is tangled up with the identity of the nation or 
a particular region. Certainly, there are few other places in the world where 
the practice looms so large in the national consciousness. Nor has the entire 
process of capital justice been subjected anywhere else to such searching 
examination—from police practice and issues of evidence to the capital eli-
gibility of selected populations such as the young. The American preoccupa-
tion with the death penalty continues to produce strange and unexpected 
developments.

For instance, one certainty of American politics over the past thirty years 
has been the conviction that advocating the abolition of capital punishment 
meant political suicide for the candidate who pressed it. Recently, however, 
even this certainty has been thrown into doubt. In December 2007 New Jer-
sey became the first state since the restoration of capital punishment in 1976 
to abolish the penalty by legislation. The state had been one of many to rees-
tablish capital punishment in the aftermath of Gregg v. Georgia, doing so in 
1982. It also followed the national trend in legislating lethal injection as the 
method of execution. New Jersey courts sentenced more than forty people to 
death, though no executions actually took place. The last offender executed 
in New Jersey was in 1963. In 2004 the state appeals court held that the state’s 
mode of managing the death penalty was unconstitutional. A state commis-
sion declared the penalty in conflict “with evolving standards of decency.” 
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Although some legislators noted this argument in explaining their votes, 
more mentioned that the cost of capital justice weighed most heavily in their 
minds. In signing the bill, Governor Jon Corzine applauded the end of “state-
endorsed killing.” The measure replaced execution with life in prison with no 
opportunity for parole. New Mexico joined New Jersey in abolishing capital 
punishment in 2009. Legislatures in several other states took up the question 
in recent years. Only a veto by the state’s governor prevented New Hamp-
shire from overturning the death penalty, and a similar scenario played out 
in Connecticut. In New York the State Assembly refused to pass a measure 
that would have reinstated the penalty, after the state’s Supreme Court ruled 
the existing law invalid. Polling suggested that a majority of the state’s citi-
zens would be content with life imprisonment without parole as an alterna-
tive to capital punishment.4

Other developments reinforced the impression that the tide in America 
has once more turned against capital punishment. Most significant has been 
the overturning of numbers of capital convictions as a result of DNA evi-
dence. Since 1973 133 death row inmates have been exonerated, and 17 of 
these cases involved DNA evidence. The fear of executing an innocent per-
son gives pause to all but the most dedicated supporters of the death penalty. 
News stories of innocence came to occupy as much space as tales of offend-
ers executed for horrendous crimes. In a widely publicized instance, Illinois 
Governor George Ryan imposed a moratorium on capital punishment after 
the discovery of serious injustices in the cases of several men on death row. 
He also appointed a commission to investigate the operation of the penalty 
and, in the wake of its report, granted amnesty to everyone on the Illinois 
death row at that time.5

Even in Texas, the stronghold of the death penalty, public officials and 
the press expressed concerns about the conduct of capital justice. In 2001 
Governor Rick Perry declared a legislative emergency after an egregious case 
of error resulted in an innocent man spending fifteen years in prison. The 
legislature passed a bill offering state funding for convicts to have DNA tests 
performed. Dallas district attorney Craig Watkins allowed the Innocence 
Project to examine 350 cases. As of April 2008 sixteen convicts have been 
exonerated. Such stories weakened support for death. The Dallas Morning 
Post, a longtime supporter of capital punishment, announced in an editorial 
that it doubted the state could guarantee “that every inmate it executes is 
truly guilty of murder.” In 2009 Texas saw nine people sentenced to death, 
a sharp drop from the forty-eight condemned in 1999.6 Still, it does not do 
to overstate the case for change. When the panel Governor Perry created 
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to examine forensic evidence in capital cases heard evidence strongly sug-
gesting that Perry had signed the death warrant for an innocent man, Cam-
eron T. Willingham, the governor dismissed the chairman and two other 
members of the commission. He mocked the evidence of fire scientists who 
questioned the original arson finding by calling the witnesses “latter-day 
supposed experts.” Yet, the governor’s conduct did not earn him the public 
disapproval in Texas that one might have expected. Perry’s political oppo-
nent, Kay Bailey Hutchison, criticized Perry but only for “giving liberals an 
argument to discredit the death penalty,” clearly implying that she would do 
a better job of defending the practice.7

Texas was not the only state to experience troubling shortcomings in its 
legal proceedings in capital cases. The release of a death-row inmate in North 
Carolina, the third within six months, raised new questions about the ade-
quacy of defense counsel in such cases.8 State courts were also active in cir-
cumscribing the practice of death. The Ohio Supreme Court said that a men-
tally retarded man could not be executed, and the Nebraska Supreme Court 
ruled that the electric chair was cruel and unusual punishment. The Georgia 
Supreme Court reached the same decision in Dawson v. State (2001).9 The 
U.S. Supreme Court displayed its concern for procedural propriety when, in 
March 2008, it overturned a conviction on the basis that jury selection had 
unfairly excluded a black man.10

The most surprising development of 2007–8 was a national morato-
rium on executions that arose from the Supreme Court’s decision to rule on 
whether the cocktail mix of chemicals involved in lethal injection violated 
the Eighth Amendment injunction against cruel and unusual punishment 
in the case of Baze v. Rees (2008). As a consequence, only forty-two peo-
ple were executed in the United States in 2007, the lowest total since 1994. 
This episode further confirmed the status of the Court as the one institu-
tion capable of shaping national policy with respect to capital punishment. 
The hiatus gave hope to those calling for the abolition of the death penalty 
even as they acknowledged that the composition of the Court was unlikely 
to favor their cause. It also provided cover for several governors who were 
inclined to suspend capital punishment because of doubts about the integrity 
of the process. Yet the course of the arguments before the Court in Janu-
ary 2008 provided scant grounds for optimism. Conservative justices made 
clear through their questions that they were intent on producing a decision 
that would forestall future litigation on the subject.11 The subsequent vote in 
Baze, 7 to 2, to uphold the existing protocol justified the fears of liberals. Like 
so many Court outcomes with respect to this topic, the “splintered” deci-
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sion both upheld the current mode of execution and left the door open to 
new challenges to specific aspects of the procedure. The division among the 
justices mirrored the deep and acrimonious split in the nation. Even as Jus-
tice Stevens implied he would vote to abolish capital punishment, Chief Jus-
tice Roberts suggested he would resist future appeals from the condemned 
unless they could prove that “the state’s lethal injection protocol creates a 
demonstrated risk of severe pain.” Justice Thomas set the bar even higher; 
a “method of execution violates the Eighth Amendment only if it is deliber-
ately designed to inflict pain.” In an ironic twist, the five Catholic justices on 
the Court, after voting to uphold the death protocol, all attended a dinner 
in honor of the visiting Pope Benedict XVI, a leading opponent of capital 
punishment.12

Another Supreme Court decision during the same term—Kennedy v. Lou-
isiana—demonstrated just how delicately balanced the debate over capital 
punishment is in America. The issue concerned a Louisiana law which made 
it a capital crime to rape a child. The Court decided on a 5 to 4 vote that the 
law was unconstitutional. The deciding vote, given by Justice Kennedy, was 
justified on the basis of the claim that “evolving standards of decency” for-
bade the use of death when life had not been taken. “When the law punishes 
by death,” he wrote, “it risks its own sudden descent into brutality, transgress-
ing the constitutional commitment to decency and restraint.” The decision 
appeared to be in line with recent Court rulings that served to circumscribe 
the application of the penalty, notably Atkins v. Virginia (2002) and Roper v. 
Simmons (2005) which prohibited the execution of offenders who are men-
tally retarded or who were juveniles at the time of their offense. Yet the close-
ness of the vote and the strength of the dissent suggested a Court that could 
easily move in the opposite direction. Chief Justice Roberts argued in his 
dissent that this case concerned the nature of the crime and not the charac-
teristics of the offender, and so should not be confused with the other cases 
limiting the application of death. Society rightly displayed, he concluded, a 
particular revulsion for violence against children. The dissenters contended 
that the special heinousness of the crime, along with the powerful emotions 
it aroused, justified an extraordinary punishment. They seemed inclined 
to respect the wishes of the states that passed such laws. If the outcome of 
this case served to reinforce restrictions on capital punishment, the decision 
could have gone the other way. If it had, the door to the expansion of capital 
punishment would have been opened to other special cases, and a new kind 
of competition among states might well have ensued. That both presiden-
tial candidates, Barack Obama and John McCain, hastened to condemn the 
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decision pointed once again to the potency of pro-death penalty sentiment at 
the national political level.13

The moratorium produced by the Baze case proved a false dawn, one that 
soon gave way to a race to see which state would be the first to resume execu-
tions. “We’ll start playing a little bit of catch-up,” an advocate for a victims’ 
rights group announced. In early May 2009 Georgia won the competition. It 
executed William Lynd for the killing of his girlfriend. By late June nine men 
had died on death rows in six southern states (two each in Georgia, South 
Carolina, and Virginia, and one each in Texas, Mississippi, and Oklahoma). 
By the first week of December thirty-seven had been executed, twenty of 
whom were non-white. Eighteen were put to death in Texas, whereas only 
two executions (Ohio) took place outside the South. It soon appeared that 
the United States was likely to return to the execution rate that prevailed 
before the moratorium. On the other hand, the much feared torrent of exe-
cutions did not occur.14 Only fifty-two people were executed in 2009, most, 
once again, from the South, with Texas executing twenty-four. Indeed, the 
year saw a continued decline in the number of death sentences awarded, 
down by almost two-thirds from a peak of 328 in 1994. As so often occurred 
in the controversy, each side had a different explanation for the change. Pro-
ponents of abolition argued that the change was owing to jury hesitation to 
risk the lives of innocent defendants, and defenders of the penalty contended 
that the decline merely mirrored the diminution in the murder rate.15 The 
national statistics, however, contained another surprise. Los Angeles County 
sentenced more people to death than any other state in the nation, includ-
ing Texas. Thanks to a four-year hiatus in executions produced by legal chal-
lenges to lethal injection, by the end of 2009 California had 697 people on 
death row.16 Just when you think you have a fix on the situation with respect 
to capital punishment in the United States, some unexpected twist appears. 
More predictably a high-profile execution at the end of the year produced 
a momentary surge of support for the death penalty. John A Muhammad, 
found guilty of the sniper killings of ten individuals in the Washington, D.C., 
area in 2002 was executed to general public approval.17

If the American scene presents an often confusing portrait, it is mirrored 
in reports of global developments with respect to capital punishment. At the 
end of 2007 the United Nations voted decisively in favor of a resolution con-
demning the death penalty. As many as 104 nations supported the call for a 
moratorium on executions, 54 voted against the proposal, and 29 abstained. 
Europe and Latin America provided most of the votes for the measure. 
America, in opposing it, was joined by a diverse group of nations, including 
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China, Iran, Syria, India, and North Korea. Secretary General Ban Ki-moon, 
who had earlier been criticized for his failure to speak out over the execution 
of Saddam Hussein, called the vote “a bold step.” It was, he added, “further 
evidence of a trend towards ultimately abolishing the death penalty.” The 
Coliseum in Rome was illuminated to celebrate the event.18

Human rights organizations declared the UN action a dramatic victory, 
and an important step toward the eventual elimination of the death penalty. 
But a closer look at the vote suggests a more ambiguous interpretation. Even 
as the resolution itself offered compelling evidence of the internationaliza-
tion of the question, the vote revealed that the effort produced a potent back-
lash that assumed various forms. Some nations responded with anger, others 
with contempt, and some simply displayed disdain for the proceedings. The 
Indian delegate, in explaining his negative vote in the Human Rights Com-
mittee, appealed to the “sovereign right of countries to determine their own 
legal system.” The representative, demonstrating how tangled responses to 
the issue can be, hastened to add that the punishment in India was rare, 
reserved for especially heinous offenses and was surrounded by “all requisite 
procedural safeguards.”19

Several small nations aggressively challenged the right of the international 
organization to legislate in this area. For them the issue was a stark political 
question. The representative from Barbados, while stressing that his coun-
try had not executed anyone in several decades, explained that the issue was 
one of sovereignty as much as morality. “Capital punishment,” he explained, 
“remains legal under international law and Barbados wishes to exercise its 
sovereign right to use it as a deterrent to the most serious crime.”20 The del-
egate from Singapore complained to the Human Rights Committee that the 
European Union was attempting to impose its values on the world. “There 
was a time,” he explained, “when our views were dismissed.” “Most of us here 
struggled for years against this. So how ironic it is that we’re now being told 
once again that only one view is right and that all other views are wrong.” 
Botswana’s delegate echoed the complaint that some members seemed to 
believe “their political, cultural, and legal systems are better than those of 
others.”21 Several Caribbean countries opposed the motion because they 
interpreted the effort to abolish capital punishment as “a European-based 
form of neo-colonialism.” Most Islamic states also resisted the change. They 
argued that the penalty had the sanction of their religious law, though they 
also displayed a scarcely concealed resentment at the European claim of the 
moral high ground on the issue.22 It is noteworthy that many of the objec-
tions advanced by the retentionist states—the claims of sovereignty; the 
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special requirements of local crime control; the concern with local culture, 
tradition, and belief; the resentment of laws imposed from outside; and the 
anger at the condescension of outsiders who regard themselves as superior—
echo the attitudes and arguments advanced by southern states in their rela-
tions with the federal courts in the United States. For a variety of nations 
the death penalty continues to symbolize, to an almost unique degree, the 
sovereignty of the state and the integrity of the indigenous culture against a 
host of real and imagined threats.

Despite all the fanfare, the UN resolution had relatively little impact upon 
those states that practiced capital punishment. Aside from a few scattered 
editorials, Americans continued to see the issue in national terms. Indeed, 
the sharp criticism of Justice Kennedy for his reference to international 
trends with respect to the execution of juveniles in the Roper case demon-
strated the resistance to the application of any international standards in 
the United States. Japan also moved resolutely along its distinctive path. In 
2007 it executed nine people, and by November 2008 it had executed fifteen, 
the highest number since 1975. A total of 101 inmates remained on its death 
row. Its executions remained shrouded in mystery, at once discreet and yet 
frighteningly sudden for those who, after spending decades in prison, are 
speeded to their deaths. The only hint of unease with this process came with 
the broadcast of a 1955 execution. This tape, along with fresh revelations of 
the harsh interrogation practices used to secure confessions, sparked a brief 
flurry of debate.23 In Indonesia, President Susilo Bambang Yudhoyono con-
tinued his strong support for capital punishment. In June two Nigerians were 
executed by firing squad for drug offenses, the first offenders to be killed for 
the crime in four years. Their deaths came after the Constitutional Court 
declared the legality of the penalty.24 Saudi Arabia also demonstrated little 
sensitivity to world opinion. In May 2008 Saudi authorities beheaded a man 
convicted of armed robbery and rape. He was one of fifty-five people put 
to death up to that point in the year. Saudi authorities defend the country’s 
practice by appealing to Islamic law and claiming that beheading is a humane 
method of inflicting death. They administer drugs to the condemned before 
the execution. Many of the executions are carried out in public.25

The conduct of two of the most active employers of capital punishment, 
Iran and China, shows just how complicated the discussion of trends and 
influences has become. Each, in recent actions, demonstrated concern for 
how its conduct appeared to the world. It is striking how nations with widely 
differing political institutions and philosophies of government have felt com-
pelled to adopt the language of “civilizing” and “humanizing” reform when 
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they explain changes in penal policies. Yet their continuing employment of 
capital punishment suggests the limitations of these concessions to interna-
tional opinion. In January 2008 Iran’s chief judge ordered that executions no 
longer take place in public, and he barred the reproduction of images of the 
event. A representative explained that the penalty “should not be carried out 
or publicized in a way that would create psychological tensions for the soci-
ety, especially the young.” The decision in no way swayed the course of capi-
tal justice, as twenty people suffered for a range of crimes stretching from 
murder and rape to drug dealing since the start of the year. On one day in 
July twenty-nine offenders, guilty of such crimes as smuggling narcotics and 
armed robbery, were executed. Iran executed close to three hundred people 
in 2007, a dramatic increase over the previous year. It continued to execute 
juveniles. And in the aftermath of the disputed elections in 2009, executions 
increased yet again. Although many of those who died were found guilty 
of violent crimes and smuggling, commentators saw a message being sent 
to the opponents of the government of President Mahmoud Ahmadinejad. 
In November Iran sentenced five people to death for encouraging political 
unrest that was held to threaten the survival of the Islamic Republic.26

In early 2008 China announced that it was adopting lethal injection for 
its executions rather than employing firing squads, in an effort to make them 
“more humane.” China also reported a drop in the number of those executed. 
The Supreme People’s Court, for several years, has sought to exercise greater 
control over lower courts, especially in the use of capital punishment. It has 
tried to encourage greater discretion in the application of the death sentence 
and has sought to impose oversight in capital cases. While China continues 
to lead the world in executions, killing perhaps four thousand in the “strike 
hard” campaign in 2006, the total for 2007, according to one estimate, may 
have fallen by as much as 30 percent.27 The decline followed upon a program 
to “kill fewer, kill carefully” launched in 2006. Observers credited the change 
to the pressure of public opinion in the wake of several reported instances of 
obvious miscarriages of justice, as well as greater concern about world opin-
ion in the lead up to the Olympics. Still, some commentators described these 
changes as cosmetic. China continues to execute people for a wide range of 
offenses, including economic crimes such as tax fraud, embezzlement, and 
bribery. Great publicity often surrounds the execution of high-profile offend-
ers such as gangsters and corrupt government officials. China executed two 
men in 2009 for their roles in the contaminated milk powder scandal that 
rocked the country in 2008. In December 2009, amid great international 
attention, China executed a Briton convicted of carrying a large quantity of 
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heroin into the country, despite pleas that the man was mentally ill. While 
the execution produced anger in Britain, the bulk of online comment in 
China supported the government’s actions.28

The international scene offers us not only a mix of different approaches to 
the death penalty; it also exposes the shifting political currents that so often 
surround the question today. One episode, in particular, exposed the fraught 
and unpredictable nature of these confrontations. It offers a complex tale 
not only of cultures in collision but of sharply conflicting political ambitions 
as well. On November 6, 2006, an Iraqi court sentenced Saddam Hussein to 
death. The Bush administration hoped that the execution of Hussein would 
send several messages, that it would mark the transition from a regime of tyr-
anny to one of orderly justice, and that it would signal the moment when the 
Iraqis took control of their own legal process. “It is an important milestone,” 
President Bush announced after the event, “on Iraq’s course to becoming a 
democracy that can govern, sustain, and defend itself.” Perhaps only a former 
governor of Texas could with such confidence mark out an execution as a step 
on the road to democracy. The actions of the Iraqis, however, upset all these 
careful calculations. American ambitions were overwhelmed when a symboli-
cally charged event became a contest among competing actors with contradic-
tory goals. Although the American authorities had no qualms about employing 
the death penalty, they showed greater concern for careful stage management 
of the execution than did the Iraqi government. American officials were appre-
hensive about executing Hussein on a Sunni religious holiday. Some had reser-
vations about rushing him to the gallows. Hussein was sentenced to death for 
ordering the execution of 148 men and boys in the Shiite town of Dujail. There 
had been expectations that he would also be tried for his role in the slaugh-
ter of 180,000 Kurds. The Iraqi prime minister, Nuri Kamal al-Maliki, pressed 
for an immediate execution of the sentence. The government secured a ruling 
from a Shiite cleric permitting the process to go forward despite the proxim-
ity to the religious holiday. As the hour drew nearer, the desire for vengeance 
against a hated oppressor dominated among Maliki’s closest associates.29 The 
American pretense that Hussein’s death was a matter of principle and a prod-
uct of due process was shattered with the exposure of U.S. hypocrisy in its bun-
gled manipulation of Iraqi politics. The occupation authorities also failed to 
appreciate the level of passion they had unleashed in the country.

The actual execution was chaotic, full of the ambiguity that the Ameri-
cans had hoped to avoid. It proved unseemly in violating most of the rules of 
modern state executions by bringing politics, sectarian conflicts, and venge-
ful sentiments into the open. The Iraqi state’s act looked more like victor’s 
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justice than like the implementation of an impartial judicial verdict. Early on 
the morning of December 30, 2006, Hussein was flown from one U.S. base 
to another, named Camp Justice, which contained a prison with an execution 
chamber. Here he was handed over to Iraqi authorities. The United States 
sought to create the impression that it was distant from the final arrange-
ments for Hussein’s death. Advisers to President Bush emphasized that, 
although the president had been informed that the execution would go for-
ward, he was asleep when it actually took place. The Americans had hoped 
to have the presence of international observers as a way of securing some 
measure of international legitimacy for the event. Instead, fourteen Shiite 
officials and a Sunni cleric attended. Hussein refused to lend himself to the 
occasion. While he thanked the American guards for looking after him, he 
treated the Iraqi officials with scorn. Instead of a prison uniform, he wore a 
white shirt and overcoat. He declined to wear the hood that was offered to 
him. The Shiite guards taunted him, and he answered in kind.30

Despite the efforts to control news of the event, an illicit cell phone video 
soon spread images of the execution to the world. Many newspapers car-
ried photographs, and the video can still be seen on YouTube. The record-
ing aroused uneasiness in many corners and anger in Sunni countries. The 
U.S. military commander in Iraq denied any American involvement in the 
execution: “this was a government of Iraq decision on how that whole pro-
cess went down.” The story of the fate of the body brought no greater com-
fort. After the execution it was taken to the Green Zone, where it sat in an 
ambulance for a number of hours while authorities debated over what to do 
with it. Fearful that Hussein’s grave might become a shrine, Maliki and his 
advisers were caught up in a contest with Sunni leaders. Finally, the Ameri-
cans were forced to break the impasse, thus displaying a power to interfere 
in events which they had been reluctant to acknowledge. Disturbed by the 
spectacle they observed on the video, and fearful of inspiring further unrest 
among the Sunni population, they handed the body over to Sunni represen-
tatives. Within a matter of days Hussein’s grave became a pilgrimage site.31 
Thus the Americans’ cold and calculated plans floundered in the face of 
the fierce sectarian passions and political ambitions that characterize post-
war Iraq. This episode may sound strangely familiar to historians; it might 
have occurred in eighteenth-century London.32 If it casts little light on the 
moral arguments surrounding capital punishment, it is more revealing of the 
underlying dynamic so characteristic of state executions, a crude struggle 
to assert sovereign command and to control a highly charged, symbolically 
potent moment of political power.
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Lessons from an Unfamiliar Landscape

This summary of the contemporary state of capital punishment around the 
world is not systematic and it is certainly not complete. It is suggestive, how-
ever. It offers lessons for those caught up in the theoretical debates about 
the meaning of the death penalty and its place in the modern world. Situat-
ing our specific analyses in the context of a more global perspective warns 
us against hasty generalizations. Such a viewpoint instructs us to pay atten-
tion to the unique features of local circumstances, whether cultural, reli-
gious, or political. This approach also warns against making too much of 
the stark opposition between abolitionist states and those that retain capital 
punishment. More specifically, America looks less unusual than is generally 
assumed. Indeed, this realization has far-reaching consequences for how we 
understand the significance of American retention of the death penalty and 
how we estimate the future prospects for the penalty on the world stage.

It often seems as if the press in the United States and Europe has a bound-
less appetite for details of the ongoing saga of America’s relationship with 
capital punishment. The succession of Supreme Court cases, the tales of inno-
cent men rescued from death at the last minute, the spectacle of a president 
(George W. Bush) who, as governor, presided over more than 150 executions, 
all guarantee that the issue will be extensively covered. Much of the reporting 
uncritically adheres to the “culture wars” conventions for interpreting con-
flicts that are so familiar a feature of American journalism and political life. 
It accords a special status to the American experience, thus acceding to the 
culture’s narcissistic assertion of its unique importance. This coverage also 
fosters peculiar notions of the state of the practice both in the United States 
and elsewhere. Yet even our rapid survey of press reports from both America 
and other parts of the globe destabilizes the familiar narratives about capital 
punishment. It no longer seems enough simply to ask whether a country has 
or does not have the death penalty. The answer too often produces a mislead-
ing clarity. It also raises doubts about whether we can characterize changes in 
capital justice as moving only in one direction, toward abolition.

Much is frequently made of the association of the United States with other 
major “retentionist” states such as China, Iran, Syria, Saudi Arabia, Sudan, 
and North Korea. American practice is thus doubly damned, by its connec-
tion with repressive regimes and, more subtly, its linkage to regions often per-
ceived as more backward than the West, both economically and with regard 
to human rights. That Japan and India retain capital punishment, or that 
Singapore and several Caribbean nations do as well, is seldom mentioned.33 
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In this way a particular interpretation of cultural development is employed 
to select and organize the facts deemed relevant to understanding the phe-
nomenon of capital punishment. The penalty is represented as a symptom of 
pathology and the nations that retain it as exotic. At best it seems to be an 
anachronism, at worst an atavistic impulse that threatens human progress. 
It is not surprising, then, that scholars devote volumes to searching through 
America’s past and present in order to explain its anomalous path toward 
modernity. The neglect of the experience of other nations suggests the opera-
tion of deep cultural prejudices, but it also hints at an anxiety about what 
one might discover by taking a closer look at these cases or reconsidering the 
relationship between these societies and the United States or Europe.

What observations spring to mind as one looks at the mélange of stories 
in the preceding section? First and most obviously such a survey suggests 
the simple variety of death penalty stories and practices. For instance, if 
capital punishment in America is characterized by extensive judicial review 
and considerable publicity of every moment of the capital process up to the 
point of execution, in Japan there is much less judicial review and the execu-
tion is handled discreetly. Similarly lethal injection has become the rule in 
the United States, after long debate over the “humanity” of various forms of 
execution, while other nations continue to employ hanging, decapitation, or 
the firing squad. Saudi Arabia continues to execute in public. China, Iran, 
and the United States execute considerable numbers of people, whereas India 
and Japan use the death penalty sparingly. Recently China and Iran have 
“reformed” their procedures for carrying out executions but without seri-
ously reducing their commitment to it. Other nations have responded to out-
side criticism by reaffirming traditional practices. Several American states 
have expressed defiance in the face of negative comment from abroad about 
the numbers they execute. In the United States, at least for the moment, only 
those convicted of aggravated murder suffer death. In China, and in much 
of the Islamic world, a greater variety of crimes can lead to one’s execution. 
Even the story with respect to nations that have formally abolished capital 
punishment is not straightforward. The countries of Latin America have fol-
lowed the path to abolition, but at different times many of these nations have 
seen agents of the state employ death in a semi-official but widely acknowl-
edged manner.34 To say that such countries have relinquished the death pen-
alty is not untrue, but the precise meaning of the statement requires careful 
discussion. The same might be said of nations who preserve the penalty in 
law but never use it, or of those that retain it for treason or national security 
but have abolished it for all other offenses.
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Simply acknowledging the variety of circumstances in which capital pun-
ishment is employed, and the different forms it can take, does little other 
than unsettle several of the more familiar claims made about the penalty. The 
real challenge is to discover whether these comparisons can produce fresh 
ways of considering the issue. The most obvious conclusion to arise from 
this survey is that the meaning of capital punishment, as well as the shape 
it assumes, is distinctive in each instance. Whether the penalty exists in a 
given country, and how it is used if it does, depend upon local factors and, 
to a considerable degree, specific historical developments. The outcome is 
often contingent upon the actions of individuals and groups, though these 
people always act within cultural and political contexts that provide them 
with resources and opportunities.35

This emphasis upon the uniqueness of each case, however, in no way 
denies that revealing patterns or unexpected parallels may arise out of the 
comparison of different national trajectories. These patterns and parallels 
may illuminate neglected corners of the investigation of capital punishment 
in the modern world. For instance, abolition, in a surprising number of 
cases, has followed closely upon the transition from authoritarian regimes 
to democracy, not only in places like Germany, Austria, Spain, and Portu-
gal but in South America, Eastern Europe, and South Africa. In these cases 
the elimination of the death penalty has become a powerful statement of the 
repudiation of old regimes and a celebration of new beginnings. Other pat-
terns, however, suggest more surprising avenues for investigation. The highly 
localized character of capital justice in China bears at least some resemblance 
to the decentralized nature of criminal justice in the United States. Similarly 
Japan and Saudi Arabia join America in displaying a marked insensitivity 
to world opinion when it comes to sustaining their own death penalty prac-
tices. The glare of international criticism only produces anger and defiance. 
This intransigence points to a process whereby social conservatives seize 
upon an institution like capital punishment to proclaim the autonomy and 
integrity of their respective cultures. The claim to have ultimate power over 
the life of a demonized figure, in these radically different contexts, operates 
in symbolically significant ways to shore up society in what are experienced 
as threatening times.36

Comparisons that might seem farfetched at first glance can provoke a 
fresh examination of the cultural dynamics that sustain or undermine sup-
port for capital punishment in particular societies. Thus the insistence of 
some religious officials in Islamic countries upon the legitimacy of the death 
penalty bears comparison with the importance ascribed to the punishment 
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in Christian fundamentalist circles in the United States. Equally, the way 
in which some Islamic societies handle the emotional appeal to vengeance, 
or create special categories of concern around sexual issues, can be used to 
think about the clamor in America for death as a punishment for child rape. 
A similar approach may help to explain why drug offenders are held to be 
worthy of death in many of these same countries. In each of these cases, 
although the advocates of capital punishment appeal to religious traditions 
to sanction their policies, they do so in reaction to cultural struggles shak-
ing their societies and as part of a political contest for power.37 Even on an 
issue like public executions, where the path of historical development seems 
so secure, the gulf between Saudi Arabia and the United States narrowed 
slightly at the time of the execution of Timothy McVeigh in June 2001. In 
addition to the 10 people who observed the execution in the room next to 
the death chamber, 232 survivors and family members watched the event on 
closed-circuit television.38

The most promising line of inquiry arising from this analysis of interna-
tional patterns in the practice of capital punishment concerns what we might 
call the politics of national identity. The question of the death penalty has 
increasingly been framed in relation to notions of sovereignty viewed in the 
widest sense, cultural as well as political. As in the past, the death penalty 
remains a particularly expressive moment for the symbolization of political 
authority. But it takes on a new significance in the face of increasing global-
ization. Where once the death penalty was directed at local audiences by a 
central authority all too conscious of the fragility of its ability to command 
obedience, it has now become a gesture presented to the world community 
intended to assert national importance and autonomy, as well as assuage 
populist or nationalist political constituencies. When national identity seems 
threatened or political autonomy insecure, the death penalty becomes a 
simple but compelling way of demonstrating independence. It is the fact of 
possessing the death penalty, not the spectacle of its use, which has become 
the central issue. Caribbean countries, including, as we have seen, Barba-
dos, where capital punishment has not been employed in decades, have been 
especially strident in their explicit expression of these sentiments. These 
small nations, with turbulent histories, interpret the pressure for abolition as 
an instance of neocolonial oppression. Given the often high levels of violence 
in these societies, which underlines the precariousness of authority, death is 
seen as a necessary sanction. Yet the defense of capital punishment has been 
just as pronounced in Singapore, despite the fact that it is a state with a high 
level of internal order.
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The death penalty plays a role in domestic politics as well as in the inter-
national sphere. It becomes an instrument for certain political groups to 
cast themselves as defenders of law and order at home, and as upholders of 
national integrity against outside interference. The death penalty signals a 
refusal to acknowledge a claim to the inherent superiority of a value system 
seen as foreign and condescending. Far from being embarrassed by the con-
tinuation of the death penalty, it becomes a badge of distinction, an expres-
sion of national strength and resolve. Singapore’s retention of capital punish-
ment seems to spring from this determination. Poland’s vacillation over the 
issue builds upon internal resentment felt toward the Council of Europe and 
its dictates. This same dynamic seems to be at work in helping us account for 
the enthusiasm of Texas, and of other parts of the South, for capital punish-
ment. As Anthony Amsterdam has remarked, the death penalty is a point of 
“fierce pride” in the South; it has become a rallying point for the assertion of 
states’ rights.39 The governor of Texas, in the summer of 2008, appealed to 
precisely such notions of popular sovereignty in his refusal to honor a deci-
sion of the International Court of Justice that ordered the state not to execute 
five Mexican nationals. Mexico bitterly protested the Texas stand. A month 
later the state ignored both the Court and the Bush administration when 
it went ahead and executed José Medellin, a Mexican citizen.40 Thus death 
belongs to a national dynamic with its proponents mingling defensive and 
aggressive elements in staking out their position. Capital punishment, we 
can see, works in several registers at the same time, not only to differentiate 
a region from the nation or a nation from international organizations, but to 
valorize the distinction and create a sense of empowerment for its adherents.

The special place given to the abolition of capital punishment within the 
project of the European Union takes on additional meaning when seen in 
these terms. On the one hand, abolition as a centerpiece of a human rights 
agenda has proved a way of adding an idealistic dimension to the program 
of gradual political consolidation haltingly under way in Europe. Abolition 
has become the price of admission to the Union, a proof of a commitment to 
a European value system which proclaims itself as both new and universal. 
On the other hand, it gains much of its force from the distinction it draws 
between Europe and America, as well as the contrast it makes with Europe’s 
own tortured past. It is not simply the death penalty in the abstract that is at 
issue, but the spectacle of America’s embrace of death has added immeasur-
ably to the status of the cause in Europe. This commitment thus represents a 
European challenge to the traditional U.S. claim of leadership in the cause of 
human rights. Here we see once again that the abolition of the death penalty 
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does not represent the disappearance of the political significance of death. 
Rather, abolition itself takes on its meaning and importance from the contin-
ued presence of the penalty as temptation and possibility.

Several conclusions flow from this analysis. The first is that death remains 
a practice with extraordinary significance. Whether implemented as public 
spectacle or through the semi-covert protocols of lethal injection, or even 
if abolished, death remains singularly expressive. Its particular significance, 
in individual instances, depends upon the circumstances of its deployment, 
as well as who uses it and to what ends. Second, political factors loom large 
in accounting for why a state retains or abolishes capital punishment. Cul-
tural influences may be important in shaping the form of the execution or 
justifying its application, but they are not the decisive element in explain-
ing a particular state’s policy.41 Third, and following on the previous point, 
the temporal horizon of capital punishment policy is as much the present as 
it is the past. Whatever the traditions and beliefs are that throw light upon 
the current practice, one must begin with the present as the locus of influ-
ences explaining capital punishment policy. And, finally, a compelling case 
may be made for studying the United States along a continuum of death 
penalty practices and situations. A comparative approach is a useful antidote 
to the tendency for ideology to shape the question when the investigation 
is divorced from specific circumstances. America’s relationship with capital 
punishment can usefully be illuminated by a comparison with other nations 
within the global system.

What Can We Say about Capital Punishment

The essays collected in this volume propose to broaden the discussion of the 
death penalty. In no sense do we want to argue that positions advanced else-
where in the literature are wrong, and that we have the key that will expose 
“the truth about the death penalty.” Rather, the authors represented here are 
united in an effort to loosen the grip of certain kinds of arguments and by 
a desire to step back from some of the passionate beliefs that have marked 
the debate. At moments in the controversy over capital punishment it seems 
we have the execution too much in view. Drawn to this “moment of truth” 
by the shock it creates or the moral challenge it embodies, we neglect other 
aspects of the capital punishment complex—such as the importance of enact-
ing death penalty laws, announcing death penalty indictments, or imposing 
death sentences—which carry political and cultural weight whether or not 
they result in actual executions. In particular, these essays engage with his-
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tory, either in the form of local studies or in the identification of long-term 
trends, as a way to achieve such distance. Their authors are committed to 
careful theoretical reflection upon an issue that seems to deny, because of its 
hard practicality and moral urgency, that such analysis is necessary, appro-
priate, or useful. Even as they feel the compelling summons of the death 
penalty issue, they recognize a danger in too quickly accepting the terms of 
the contemporary debate. They especially seek to create space around what 
seems at moments a timeless controversy that has come to feel both frozen 
and stale. One feature of the ongoing conflict over capital punishment is 
that it casts a brilliant light upon a singular moment of punishment, treat-
ing it in stark isolation from other penal arrangements, and presenting it as 
a simple but ominous choice for a society. By contrast, the authors of these 
essays approach capital punishment as a potent but shifting configuration of 
practices and meanings. They set out to recover the context within which the 
penalty operates, seeking to discover not only long-term trends but also the 
shifting functions that shape its changing forms and the contingent variables 
that influence its development.

History appears in different guises in the pages that follow. The title of 
the volume is meant to suggest the difficulties as well as the possibilities that 
arise in considering the relationship between past and present. There is noth-
ing easy about this investigation. No stable connection exists between the 
two terms. The relationship between the discipline of history and the subject 
it investigates, the past, is caught up in this uncertainty, which becomes more 
acute when the topic is as controversial and emotionally laden as capital 
punishment. To repeat an oft-quoted phrase, the past is another country. It 
differs from the present in ways that constantly elude definition. The task of 
achieving knowledge of the past requires one to become more self-conscious 
about present modes of experience. In pursuit of this objective the historian 
may gain some measure of distance from the ideas and practice that consti-
tute the contemporary world. In this roundabout fashion the study of the 
past can cast the present in a new light, making the familiar look strange 
and unexpected. This activity is related to but is not identical with another 
task of historical study: the discovery of the sources of the present in the past 
and the tracing of the roots that connect them. Historians have long looked 
for continuities between older arrangements and current practices, as well as 
sought to identify moments of change. In these two different aspects history 
has something important to contribute to our understanding of our present 
dilemma.
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The past casts a long shadow on the present of capital punishment in a 
variety of ways. Deep historical associations continue to resonate in how the 
penalty is imagined. The themes of God’s vengeance, the crucifixion of Christ, 
and the terror of Leviathan all echo through popular debates.42 Medium- and 
short-term associations figure largely as well, providing moments of con-
densed collective memories that channel powerful emotions toward the sub-
ject. The names alone are enough to provoke a response—Sacco and Van-
zetti, the Rosenbergs, Caryl Chessman, Gary Gilmour, Timothy McVeigh. 
Critical views are often freighted with historical memory, associating capi-
tal punishment with lynching, botched executions, or the drama of contests 
over pardon. Defenders of the penalty invoke the names of horrifying mur-
derers. Opponents of the death penalty cite instances of miscarriages of jus-
tice or the deaths of innocent people. History is thus the unavoidable terrain 
for wrestling with the question of capital punishment.

Finally, history is already present in current debates over the death pen-
alty in the form of powerful assumptions about how the penalty relates to the 
transformation of societies. Since at least the eighteenth century particular 
historical beliefs have helped to frame what is done and how it is understood 
by the society at large. The past often appears as a narrative told to explain, 
justify, or condemn capital punishment. In these accounts the penalty is 
located in terms of a particular temporal horizon that gives meaning to the 
position being put forth. The foes of the death penalty have often anchored 
their claim in a developmental model of historical change. They portray 
humanity as moving away from a brutal treatment of the body conceived as 
the hallmark of earlier ages. The defenders of death, for the most part, see the 
issue in absolute terms that transcend historical circumstances. They trace 
the sanction for the punishment to what they see as a legitimate human need 
for retribution. In the former case time is an all-important dimension; in the 
latter it is irrelevant. In this division we discover one reason the two sides 
often seem to be arguing past each other. The historical investigations offered 
here disrupt both assumptions, creating the possibility for finding new ways 
of talking about capital punishment.

Of the essays that follow, three consider the longer-term history of cap-
ital punishment, those by David Garland, Michael Meranze, and Randall 
McGowen. These essays share a great deal, but they also pursue different 
trajectories at crucial moments. They stage a debate with the goal of mak-
ing more explicit the importance of theory to the arguments over capital 
punishment, and to offer examples of particular interpretations that might 
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contribute to our understanding of the issue. All three essays share a sense 
that history is an important terrain within which to examine the question 
of the death penalty. They offer parallels with and contrasts to the past as 
a way of gaining greater understanding of what capital punishment means 
today and how we might imagine its future. They also explore the issue of 
whether there is a pattern beyond the swirl of contingent factors and indi-
vidual histories. Each author argues for the importance of political con-
siderations in shaping the history of capital punishment: but they differ as 
to whether they describe a style of government, a logic of governance, or 
a role for ideas and political commitments. In other respects as well the 
authors present sharply contrasting accounts. They disagree about the pat-
tern they discover in history and what it portends for the future. Although 
they agree that decisive breaks have occurred in the history of the death 
penalty, especially between the early modern and the modern periods, 
they characterize these departures in diverse ways. As a result, they give 
different weight to the past and the extent to which it helps to explain our 
predicament in the present. Do we orient ourselves by looking to the past 
to discover what has changed or by tracing out the hidden rationale of 
contemporary arrangements or by close readings of what actors said and 
did in debating penal policy? The degree to which the authors cover much 
of the same ground and appeal to familiar facts is striking, and yet the evi-
dence is located in a different theoretical space in each instance, resulting 
in different conclusions.

Garland contends most strongly of the three authors that history contains 
a general pattern from which we can derive important conclusions about the 
nature and development of capital punishment. In the midst of his narra-
tive of penal change he glimpses a thread that ties together diverse national 
histories across time. For him the crucial framework for the investigation 
of the death penalty is in relation to modes of governing society. He offers a 
story of the growing marginalization of the penalty, identifying a profound 
shift in the form of capital punishment in the move from the early mod-
ern to the modern, marked most significantly by an emphasis upon restraint 
rather than excess. At one time the execution had been central to strategies 
for maintaining royal power. By the mid-nineteenth century it had been 
transformed into a penal issue. The practice was less central to the task of 
governing society. It was, perhaps, expendable. The death penalty in this later 
period, in almost all its aspects, reversed the terms of its earlier elaboration. 
Garland is circumspect about what we can claim about this pattern and is 
attentive to the importance of the particular and the contingent. He acknowl-
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edges that there was no one decisive factor in promoting the transformation; 
rather, the penalty was the focus of a number of trends—state formation, 
liberalization, rationalization, and the like—whose character we can identify 
and whose impact we can trace. Even in its late modern form, with what 
seems to be the emergence of contradictory developments, the death penalty 
can be located within a social dynamic whose direction we can discern. We 
should not allow ourselves, he argues, to be distracted by what appears to be 
the American exception. It may present us with instances of resistance to the 
overall pattern of radically circumscribing the death penalty, but it offers at 
least as many examples of conforming to the general trend of restraining and 
refining the penalty.

Meranze approaches capital punishment from a different direction. Rather 
than looking to the past to reveal the underlying logic of penal arrangements, 
he explores the “political and legal rationalities” operating in the present that 
constitute the field within which the death penalty becomes an option. Thus 
he resists the impulse to treat capital punishment as a unique and isolated 
practice, choosing instead to see it as a part of a more elaborate configura-
tion of forces and factors. Meranze appeals to the work of Michel Foucault 
as a valuable resource for the investigation of the contemporary state of the 
question. In doing so he seeks to rescue Foucault from the misreadings that 
have led scholars to underestimate his significance to this debate. In particu-
lar, Meranze discovers in Foucault’s notion of the biopolitical a way to talk 
about the new goals and principles of government, the new ambitions and 
mode of regulation, which developed in the modern period. The meaning 
of sovereignty became redefined and its place relocated. Whereas once the 
monarch had the right the kill, now the state celebrates its protection of life. 
This new configuration may or may not require the practice of capital pun-
ishment. Sovereignty, within the latter formulation, becomes a matter of the 
right to exercise the choice of whether to kill or preserve life. Although the 
biopolitical emerged at a particular point in time, its logic is discovered not 
from its historical roots but from a tracing of how it operates in the pres-
ent. The biopolitical rationality, however, is not the only discourse in play. 
Issues of sovereignty continue to influence the course of the debate over cap-
ital punishment, and, in the U.S. context, the question has been shaped by 
constitutional considerations. Meranze concludes his essay with an examina-
tion of the Supreme Court as a focus for the struggle between the competing 
claims of biopolitical and legal rationalities, though most surprising may be 
the extent to which even within this venue the former is such a pervasive 
influence.
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McGowen’s analysis turns attention to the way in which a particular nar-
rative of historical development was inscribed in the earliest debates over 
capital punishment. This means, in practical terms, that one must approach 
any interpretation of the death penalty with care, since so much of the dis-
cussion is shaped in overt and subtle ways by assumptions produced by this 
narrative. Indeed, there is tension between a historical story that may have 
arisen with the reformers but has become part of the more general terms in 
which we understand the penalty, and what the actual history of the struggle 
over the death penalty reveals. This struggle helped establish for Western cul-
ture the idea that modernity brought with it greater humanity. This belief has 
worked, at some moments and in some places, to produce the abolition of 
capital punishment. But the affirmation of humanity has not always resulted 
in this outcome. It has also been used to defend practices like the death pen-
alty. The reality of such contrasting uses of the idea of civilized humanity 
sits uneasily with the tale of human progress produced through debates over 
slavery and penal measures in the late eighteenth and early nineteenth cen-
turies. McGowen engages in a work of excavation in exposing this conflict. 
This undertaking, however, is not simply cautionary or negative. It carries 
implications for how we study the death penalty, signaling the importance of 
contingent factors in the story of abolition. It also emphasizes the influence 
of what people think and say about punishment on how societies wrestle 
with the question. And, finally, it points to the centrality of contemporary 
political forces and calculations in determining how a country resolves the 
issue of capital punishment.

The other three essays in this volume, by Jonathan Simon, Douglas Hay, 
and Rebecca McLennan, represent more targeted investigations of capital 
punishment at particular times and in relation to practices and concerns 
other than the death penalty itself. They remind us that death does not stand 
alone but rather functions in relation to other penal and governmental prac-
tices, and within specific political structures. One consequence of focusing 
so intently upon the penalty, taking its existence or absence as an absolute 
fact, is that we forget about these other relationships and fail to grasp their 
significance to the question of capital punishment. These practices have their 
own stories to tell, and they are not always the ones we see when we oper-
ate as if the debate over the abolition of the death penalty was the only issue 
that mattered. These essays are more sharply focused than those of Garland, 
Meranze, and McGowen, but the theoretical implications they present are 
equally wide-ranging.
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Judicial and executive authorities, for instance, have long figured promi-
nently in the operation of capital justice. Judges (the usual sentencing author-
ity) and governors (with the power of clemency) have exercised a major 
influence over who dies and why. In the process, capital justice has assumed a 
major role in constituting and sustaining particular conceptions of authority. 
The discourses associated with the death penalty may, in fact, have as much 
to do with legitimacy and authority as they do with crime and punishment.43 
The essays by Hay and Simon take up aspects of this relationship between 
executive and legal officials and the operation of the death penalty. Hay 
charts the changing positions of English judges in relation to capital justice 
over the past three hundred years. Although the question of capital punish-
ment is often analyzed as if it concerns society as a whole, Hay demonstrates 
the extent to which Britain’s employment of death has been mediated by the 
ideas and conduct of a small number of judges. He insists that we not neglect 
the importance of legal structures and culture when we investigate the opera-
tion of the death penalty. Simon examines the politics that lie behind shifts in 
the conduct of governors in the exercise of executive clemency in the United 
States since the 1950s. In the early modern period judges and rulers adver-
tised their majesty through the spectacle of the death penalty. More recently, 
at least in the United States, judges and governors have sought to present 
themselves as representatives of a healthy public opinion, and they are eager 
to permit a wider role for popular emotions in the operation of capital jus-
tice. Yet these figures also work to reconcile these changing styles with a tra-
ditional commitment to due process and a respect for the rule of law. The 
drama produced by these conflicting loyalties forms part of the inescapable 
theater of capital justice. The script may change over time but its significance 
for how a society represents authority to itself and its citizens remains vital.

The death penalty has always claimed a special place, even a primacy, 
within the penal order. Yet it is also part of an ensemble of penal practices, 
and it plays a vital role in relation to these other penal forms. For instance, 
since the rise of the modern prison, there has been a dynamic relationship 
between capital punishment and incarceration. In all likelihood, there would 
have been no reduction in the scope of the death penalty without the alterna-
tive of imprisonment. Confinement came to be the life-affirming alternative 
to death. The prison promised to reclaim, redeem, or reform offenders rather 
than wastefully or inhumanely kill them. It seemed to apply reason and mod-
eration rather than rage to the problem of crime. This connection has been 
reinvigorated recently by abolitionists who accept life imprisonment without 
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parole as an acceptable alternative to capital punishment. The compromise 
permits the physical survival of the condemned but at the cost of accepting a 
fate as absolute as the one it replaces.44 In addition, death penalty politics has 
come to overshadow an even more extensive and equally disturbing phenom-
enon, the unparalleled rates of incarceration in America. More space and zeal 
is devoted to capital punishment than to the rapid proliferation of prisons 
and other forms of custodial control.45 McLennan, in her essay, takes up the 
issue of the extent to which death has shaped life under imprisonment. The 
rise of the prison, she argues, did not replace the question of death; it merely 
transformed it. The high rates of death from neglect, mistreatment, or dis-
ease are not issues to the side of the question of capital punishment but, in 
an important sense, on a continuum with it. Death, in a civil as well as physi-
cal sense, continues to haunt the penal order in a way that no straightfor-
ward history of capital punishment can capture. Increasingly severe measures 
in prisons, such as long-term solitary confinement, as well as penalties that 
extend beyond the term of confinement, such as the loss of citizenship rights, 
draw their logic and emotional resonance from the death penalty.46 Far from 
being a fixed practice with an unchanging meaning, the death penalty and 
the purpose of imprisonment have taken on new shades of meaning in the 
context of debates about security and life in the age of the “war on terror.”

The essays collected in this volume, then, represent a series of experiments 
in writing the history of capital punishment and theorizing its significance. 
In seeking to approach the issue from the side, as it were, the authors do not 
deny the importance of the moral question and certainly do not diminish the 
efforts of those who struggle on behalf of the condemned every day. Capi-
tal punishment is a powerful institution, emotionally and politically, but this 
recognition can interfere with a critical analysis of its operation. The ques-
tion of capital punishment can loom so large that we rush to judge the insti-
tution without reflecting on its power or questioning the way it demands our 
attention. As a practice heavily invested with meaning by both government 
and culture, it is also a subtle, fluid, and far-reaching form of penal prac-
tice. It is an institution that operates between past and present. Although the 
death penalty is anchored in beliefs, traditions, and governmental arrange-
ments, its incidence reflects political choices and power relations within and 
between states at given moments. We take nothing away from the urgency 
of the question of death in asking more limited questions about changing 
practices, complex social relations, or fluctuating ideas. On the contrary, we 
believe that this approach will broaden our appreciation for the temptation 
that capital punishment represents.
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