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Introduction

Government officials jail people they perceive as threats. Ordinarily the 
officials believe the threats to be genuine and the incarcerations to be 
lawful. But officials are imperfect and may inflict injustices.1 This book 
explores one storied solution to that problem. Habeas corpus is a judicial 
order that requires the officials to produce a prisoner in court, persuade 
an independent judge of the correctness of their claimed factual and 
legal justifications for the individual’s imprisonment, or else release the 
captive. Frequently the officials resist being called to account. Much of 
the history of the rule of law, including the history being made today, 
has emerged from the resulting clashes.

Well before their settlers arrived in any numbers on these shores, the 
English had discovered an enduring political truth: government is both 
the indispensable protector of liberty and its most potent enemy. With-
out public safety there can be no political liberty; a quest for perfect 
public safety will destroy political liberty.2 As encapsulated in a few lines 
penned by James Madison at the time of the Framing: “If men were an-
gels, no government would be necessary. If angels were to govern men, 
neither external nor internal controls on government would be neces-
sary. In framing a government which is to be administered by men over 
men, the great difficulty lies in this: you must first enable the govern-
ment to control the governed; and in the next place oblige it to control 
itself.”3

As we continue the quest to perfect the mechanism of legal controls 
on government, the inevitable failure of fallible humans to act in accor-
dance with their ideals will periodically arouse political tempests that 
damage the partially completed machinery. The invocation of the writ of 
habeas corpus by storm victims is a central tool of restoration. Through 
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the din, judges hear the otherwise inaudible sighs of prisoners and uti-
lize the writ to inspect and repair the damage.4

This volume, heavily based on primary sources from the colonial and 
early national periods, has as its purpose illuminating the past while 
considering what lessons the past can teach the present. The study cov-
ers a period of some 500 years, ranging from the 1500s through the pres-
ent, and relies on cases in North America, England, and elsewhere in 
the British Empire. Particular details of the legal systems discussed in 
the following pages differed over time and place. As we continue to gain 
historical knowledge we will continue to learn more about geographic 
and temporal variations. But those details are not my focus, and the 
emergence of additional nuances will not change the big picture.

I view the writ as only part of an intricate contrivance that restrains 
power to enforce the rule of law. Habeas corpus was at first an element 
of an elaborate pleading system. That has largely vanished. The pleading 
system was the framework for an array of common law legal remedies. 
Those have now been severely weakened. The original construction of 
the legal system within which those remedies were sought did not con-
tain a mechanism of checks and balances. That was a post- Independence 
innovation whose effectiveness has increased over time.

The overall contrivance is under considerable stress today, and the 
pages that follow will suggest a few improvements to help it function 
reliably into the future. Regardless of the precise legal structures in place 
at any particular time, though, the ultimate safeguard of the rule of law 
in the future will be what it has been in the past: an American polity that 
has internalized the values of constitutional liberty and acts accordingly.

My exposition proceeds as follows.

Part I: Habeas Corpus as a Common Law Writ

Habeas corpus is enshrined in the Suspension Clause of the US Con-
stitution.5 Discussions of that clause must resist the temptation to 
fixate on cases in which courts granted or denied some writ formally 
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denominated as “habeas corpus.” At common law, successful demands 
for release from unlawful detention could be made through a variety of 
writs or even by a document seeking no particular writ at all. The con-
stitutional importance of the writ of habeas corpus is in its function, not 
its name. Any case in which custody is challenged by a person seeking a 
judicial determination of its legality should be included in the Suspen-
sion Clause canon, thereby significantly expanding the knowledge base 
available to lawyers and judges.

The cases in this extended canon share informative features. Histori-
cally, a potentially wrongful imprisonment was an emergency and the 
legal system responded to it by deploying the salient elements of the 
received common law methodology. The resulting decisions are united 
by a strong impetus toward speedy and pragmatic resolutions based on 
case- specific facts as revealed by direct investigation and a disinclination 
to pronounce broad rules of law.

Modern judges deciding habeas cases could benefit from a consid-
eration of this history. In 2002 and again in 2005, a group of prisoners 
detained at the United States Naval Base at Guantanamo Bay, Cuba as 
part of the “war on terror” lost challenges to their incarceration before a 
District Judge who wrote sweeping legal rulings denying them a judicial 
forum. In 2008, after the prisoners in the landmark case of Boumediene 
v. Bush had successfully persuaded the US Supreme Court to adopt the 
common law approach of requiring the jailer to justify each imprison-
ment,6 the District Judge actually looked at whether the government 
had made a factual showing in support of its claims. He promptly, in-
dignantly, and successfully demanded that the government release the 
petitioners.

Part II: Habeas Corpus as a Legal Remedy

Even a strong basket is not a safe place to keep all of one’s eggs. During 
the colonial and early national periods habeas corpus was just one of the 
public and private legal remedies restraining the abuse of government 
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power, whether the abuse came in the form of a wrongful imprisonment 
or otherwise. The system did not work perfectly, but its design had the 
benefits of redundancy.

As this part shows through many dozens of examples, the mutually 
reinforcing legal remedies available to litigants included actions for con-
tempt; public and private criminal prosecutions (the subject of a contro-
versial domestic violence case before the court in 2010);7 and a variety of 
private damages actions against both executive and judicial officers. One 
important feature these remedies shared was a heavy reliance on the jury 
to sort out degrees of culpability, e.g., non- liability for actions taken in 
good faith, liability of superiors for actions of subordinates. After the 
jury had its say, the legislature might or might not conclude that fairness 
required that the public rather than the officer bear the fiscal cost of the 
wrongdoing.

Few of these remedies have any potency today. A key reason is that 
the modern Supreme Court has created doctrines of official immunity 
premised on the view that protecting public officials from unwarranted 
damages liability is a judicial role. The resulting jurisprudence— which 
has been described by various scholars and sitting judges as “inco-
herent,” “shot through with inconsistency and contradiction,” “a con-
ceptual disaster area,” and lacking even “the veneer of constitutional 
respectability”8— is not only ahistorical but inimical to the rule of law. 
The Supreme Court will have to re- think the area sooner or later and 
when it does, it should begin by reviewing the rich historical experience 
that it has too often chosen to ignore.

Part III: Habeas Corpus as an Instrument of Checks and Balances

“Separation of powers” is a portmanteau phrase containing two differ-
ent meanings. One is “allocation of roles,” which protects individual 
liberty by assigning governmental powers to the particular institutions 
that will exercise them most appropriately. The other is “checks and 
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balances,” which protects individual liberty by having each branch 
restrain the others.

Allocation of roles was a feature of British government that was rou-
tinely enforced by judges against other officials— specifically including 
the monarch— and passed into American law without controversy.

Checks and balances was a new idea and only gained acceptance in 
America after a sustained struggle. The judicial branch needed to es-
tablish its republican legitimacy first. That took some time. Judges had 
been closely identified with the Crown, and the common law they ad-
ministered had no visible democratic source. The result was rampant 
legislative interference with judicial decision- making, including the abo-
lition of whole courts in retaliation for their rulings, legislative reversals 
of specific judicial decisions, and the summary removal of individual 
judges.

At a time when the independence of the Supreme Court itself was 
under threat in the wake of the ultimately unsuccessful attempt to im-
peach Justice Samuel Chase for his judicial decisions, Chief Justice Mar-
shall delivered Ex Parte Bollman.9 In granting a writ of habeas corpus 
in the politically charged case of prisoners accused of conspiring with 
Aaron Burr to commit treason, Marshall added mollifying dictum10 
stating, quite wrongly as a matter of both Anglo- American history and 
American constitutional law, that federal courts had no inherent author-
ity to issue the writ of habeas corpus in the absence of legislation grant-
ing them that power. In other words, the writ was to be controlled by the 
political branches it was supposed to control.

In the decades following the Bollman nadir, advocates for judicial in-
dependence fought numerous political, legal, intellectual, and institu-
tional battles to create a government whose architecture reflected their 
views. Aided by favorable trends in the overall political and economic 
environments, this campaign ultimately succeeded in putting an end to 
the devices that had kept the judges subordinate to legislatures and in 
solidifying a cultural expectation that executive officers would comply 
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with judicial decisions. But the Supreme Court proved hesitant to repu-
diate Bollman’s dangerously vacuous view of habeas corpus, notwith-
standing that history and policy alike called upon it to take that step.11

Finally, in 2008 Boumediene explicitly recognized the authority 
to issue the writ as a component of the power granted to the judicial 
branch by Article III of the Constitution.

Therefore, unless the writ has been formally suspended, the Supreme 
Court, not Congress or the president, controls its scope. And in per-
forming its task, that court will be mindful of the historic importance of 
the writ both in assuring justice to individuals and in enforcing lawful 
behavior by the other branches. These determinations make Boumediene 
a momentous decision whose importance far transcends the immediate 
problems of Guantanamo Bay.

The roadblocks the Guantanamo prisoners have faced in actually 
implementing the ruling, though, should remind us of the ineluctable 
reality that the politically active majority will ultimately get the Con-
stitution it wants. Habeas corpus will be a meaningful legal mechanism 
only for as long as it indeed represents the enduring aspirations of the 
body politic for a government under law.
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Part I

Habeas Corpus as a Common Law Writ

In 2008, in Boumediene v. Bush,1 the US Supreme Court for the 
first time in American history invalidated an Act of Congress under 
the Suspension Clause.2 The Court ruled the Military Commissions 
Act of 2006 was unconstitutional because the proceedings it pro-
vided to alleged terrorists at Guantanamo Bay for challenging their 
detentions were not the equivalent of common law habeas corpus.3 
The Court sent the case back to the District Court to conduct pro-
ceedings that were. But there had been little serious study of the 
common law writ4 since first federal habeas corpus statute came into 
effect in 1789.5

I took a fresh look at the historical materials and came to three 
conclusions.

 1. As a functional matter a “habeas corpus” proceeding is a legal 
action, however denominated, that challenges the lawfulness of 
a detention and requires the custodian to justify it to a court 
or else release the prisoner.6 That is the definition that needs to 
guide researchers today. To proceed formalistically, searching 
the archives to find cases in which the outcome was the issu-
ance or non- issuance of a document bearing the label “habeas 
corpus,” as scholars have sometimes done, distorts the historical 
picture.

 2. On the other hand, taking a functional view yields valuable 
insights into how the legal system responded to claims of unjust 
imprisonments.

 3. Those insights have application today.
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In support of these conclusions this part argues:
Chapter 1. In studying proceedings that are denominated “habeas cor-

pus,” it is important to stay focused on what the judges did, rather than 
what they said. If they actually reviewed the facts or law said to justify a 
detention, they were effectively granting the writ regardless of the word-
ing of whatever orders they may have issued.

Chapter 2. During the colonial and early national periods, a petitioner 
might ask a judge to review and terminate an allegedly unlawful con-
finement by seeking many writs other than habeas corpus, including 
certiorari, supersedeas, prohibition, trespass, and replevin— or even by 
filing a petition without naming a specific writ.

Chapter 3. For purposes of gaining insight into the Suspension 
Clause, those distinctions make no difference. Functionally speaking, 
all of them are “habeas corpus” cases, and legal advocates should treat 
them that way.

Regardless of the vehicle by which a litigant brought to the attention 
of a court the disturbing possibility that a person might be unjustifiably 
imprisoned, the judicial system responded with the same set of tech-
niques to obviate the possibility. Resisting any impulse to create general 
rules of law, the judges focused on the facts at hand and sought practi-
cal means of resolving the clash between the parties in a way that was 
speedy and consistent with underlying values of the system as a whole.

As recent litigation surrounding Guantanamo Bay has illustrated, to-
day’s lower court judges would do well to emulate that sense of urgency 
and learn from the lessons of judicial technique bequeathed by their 
common law forebears, who faced very similar issues.
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1

Knowing Habeas Corpus When You See It

For Suspension Clause purposes, we should define “habeas corpus” as 
a proceeding in which an independent court conducts an inquiry and 
determines whether a jailer is entitled to hold a prisoner.1 All students 
exploring the field should keep their eyes firmly fixed on that landmark 
and resist being distracted by legalisms.

Some legalisms, to be discussed in the next chapter, relate to the name 
given to the lawsuit challenging the imprisonment (i.e., whether the ac-
tion is called one for habeas corpus). The current topic, though, is legal-
isms that lead to a misunderstanding even of those actions that do bear 
the habeas corpus label.

“Perhaps the best known ‘rule’ concerning habeas corpus was that 
against controverting the return.”2 In other words, if the jailer responded 
to the writ ordering production of the prisoner with a document stating 
some reason that would if true constitute a valid basis for the detention, 
the court could not inquire into the truth of the reason. This “rule” ob-
scures far more than it illuminates.

In fact, common law judges “routinely considered extrinsic evidence 
such as in- court testimony, third party affidavits, documents, and expert 
opinions to scrutinize the factual and legal basis for detention.”3 Em-
ploying a variety of procedural devices, they simply nullified the “rule.” 
For instance, after receiving an application for habeas corpus supported 
by extensive affidavits, the judges might not issue the writ (thereby trig-
gering a return) but rather issue an order requiring the jailer to show 
cause why the writ should not issue (thereby triggering an answer to the 
order to show cause that would be fully litigated).4 Or, once the jailer had 
produced the prisoner in court but before formal filing of the return, the 
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judges might take formal or informal testimony from anyone (including 
the prisoner and counsel) with knowledge of the circumstances.5

By the time of the early national period the lower federal courts com-
monly conducted evidentiary hearings in habeas cases to examine the 
substantive legality of detentions.6 This took place most frequently in 
the context of challenges to military enlistments, where the return to 
the writ would invariably be that the alleged soldier had regularly en-
listed, and the court would conduct an evidentiary hearing to determine 
whether, for example, he had been drunk or underage at the time.7

To take a typical instance, on December 31, 1827, George Peters sub-
mitted a habeas corpus petition to the United States District Court for 
West Tennessee setting forth that he was being held by Captain Robert 
Sands, who claimed “that your petitioner has been enlisted in the US 
Army for five years.”8 But, “your petitioner most positively avers that if 
he has enlisted it was done at a time when he was wholly incapable of 
transacting business or understanding it by reason of intoxication.”

The court issued the writ as requested, and, having the parties before 
it, listened to full evidentiary presentations by both sides. Whereupon, it 
concluded, “that at the time the said Peters enlisted, he was not in a state 
of mind which would make his contracts binding— but the undersigned 
is satisfied at the same time that the conduct of Captain Sands was en-
tirely honorable and correct as it appeared in evidence that a stranger 
would be unable to detect the alienation of the said Peters’ mind altho’ it 
might exist at the time of conversation.” Accordingly, the court ordered 
“that the said Peters be discharged from the Service of the United States, 
and that his enlistment be taken for nothing.”9

Of course, at the end of any inquiry judges might conclude that a 
custody was justified. In that case, the outcome would be an order deny-
ing the writ of habeas corpus. But to say, as writers sometimes do, that 
the petitioner had been held not to be entitled to habeas corpus is at 
best ambiguous and at worst misleading.10 By obtaining judicial review 
of the facts and law underlying the detention, the petitioner had actu-
ally obtained “habeas corpus without the writ.”11 Anyone who reads de-
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cided cases without understanding this is likely to misunderstand their 
import.

The failure to learn these lessons of history was one of the elements 
that led the US Court of Appeals for the Fourth Circuit to perform so 
poorly when in 2003 it considered a habeas corpus challenge by Yaser 
Hamdi, an American citizen, to his detention as an alleged enemy com-
batant. In dismissing Hamdi’s petition, the court, likely misreading a 
number of older English cases in the way just described, adopted a rule 
very similar to the long- discredited “rule against controverting the re-
turn.” The Court of Appeals wrote that the government was entitled to 
prevail once it presented an affidavit containing factual assertions that 
“would, if accurate, provide a legally valid basis for Hamdi’s detention.”12

Recognizing that the effect of such a rule would be to deprive Hamdi 
of precisely the independent judicial examination into the justification 
for his imprisonment that is the historical essence of habeas corpus, the 
Supreme Court reversed. The Court wrote, “It would turn our system 
of checks and balances on its head to suggest that a citizen could not 
make his way to court with a challenge to the factual basis for his deten-
tion by his Government, simply because the Executive opposes mak-
ing available such a challenge.”13 Faced with the prospect of having to 
justify Hamdi’s detention before a judge, the government instead hastily 
released him.14

Conducting an independent investigation into whether a custodian 
may continue to confine someone and issuing a binding order of release 
if the custodian has not shown a factual and legal basis for doing so is 
a core function of an independent judiciary. That, in substance, is what 
“habeas corpus” means,15 as it has for some five hundred years.16 The 
most meaningful way to view the past, present, and future of the writ is 
within that framework.
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Habeas Corpus With and Without the Writ

Some Illustrative Cases

To show what is lost by confining research into habeas corpus solely 
to cases bearing that name, this chapter presents a series of cases suc-
cessfully challenging illegal detentions. Those in section A are labeled 
“habeas corpus” and those in section B are not. But the cases in section 
A differ from those in section B only formally, not functionally. The 
cases in each group not only display factual isomorphism but, as chapter 
3 will describe, display common characteristics in judicial approach.

A. Formal Habeas Cases
i. An Unappreciated Constable

In 1714, Charles Banfild was an appointed constable for the town of 
Portsmouth, New Hampshire. One of his duties was to collect taxes from 
the townspeople and remit them to the Selectmen. But things did not 
go well.1

As Banfild explained to the New Hampshire Superior Court in mid- 
August of that year, he used his best endeavors to collect but the “people 
would not pay.” And as fast as he hauled the delinquents before the local 
Justices of the Peace (“J.P.’s”) for non- payment, just so fast did the J.P.’s 
discharge them. This process was interrupted only by his own imprison-
ment for non- payment of the taxes to the Selectmen, which he had been 
unable to end by posting bond so that he might return to his collection 
efforts.

Banfild complained that his imprisonment was not only most unjust 
but also manifestly illegal because:
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 1. his incarceration was contrary to the provincial statute under 
which he had been appointed,2 inasmuch as he had sufficient assets 
to pay the taxes in dispute; and

 2. the Selectmen who had first appointed him and then procured 
his imprisonment were without authority because they had been 
invalidly chosen;3 and

 3. it could “in no way be justifiable” for him to be imprisoned for not 
remitting to the Selectmen taxes from those townspeople whose 
obligations had been discharged by the J.P.’s.

Banfild accordingly sought from the Superior Court “an order . . . agree-
able to & in the nature of an habeas Corpus . . . to bring your petitioner 
(in Custody) before your honors that so he may have a proper hearing 
of his Complaint & may have such remedy as to your honors shall seem 
Just & Agreeable to Law.”

When the court considered the matter on August 11, 1714, it ordered 
Banfild to be brought before it.4 Perhaps considering Banfild a security 
risk, the sheriff initially refused to obey this order. The irritated court 
followed up by telling him to bring into court the next day not only 
Banfild “in safe custody,” but also the J.P.’s who had committed him to 
prison and the Selectmen complained of. This was done and the parties 
worked out an arrangement for Banfild’s prompt release. Banfild and a 
guarantor would enter into a penal bond under which they agreed to 
pay twice the amount due unless within five weeks Banfild paid to the 
Selectmen the taxes they claimed, less the amounts owed by taxpayers 
whose obligations the J.P.’s had forgiven.5

ii. J.P. Chase Feels Insulted; Benjamin Whittemore Is Imprisoned

On May 31, 1771, Benjamin Whittemore of Nottingham West, New 
Hampshire was called before J.P. Ezekial Chase to acknowledge his 
signature on a land deed. Instead of complying, Whittemore violently 
ripped his signature off the page and fled.6 On June 2, the irate J.P. issued 
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an order for Whittemore’s imprisonment, which resulted in his being 
jailed on June 5.7 On June 7, Whittemore filed a petition for a writ of 
habeas corpus with New Hampshire Superior Court Chief Justice Atkin-
son that alleged that he was being “unjustly held and detained without 
any lawful cause for such detainer set forth by the said Ezekial Chase, 
Esq. in his order of commitment.” The Justice signed an order granting 
the writ on June 8; on June 9, Whittemore came before him, posted bail, 
and was released. When the full court convened at the beginning of Sep-
tember, a paperwork glitch emerged requiring the issuance of another 
writ of habeas corpus; this took place within a day.8 In mid- September, 
the underlying proceedings against Whittemore were quashed without 
objection.

iii. An Alleged Slave

In New Hampshire, as elsewhere, suits by alleged slaves claiming free-
dom were common,9 and there as elsewhere the suits could be brought 
in many legal forms. One possibility was to petition for a writ of habeas 
corpus.10 That is what Peter Johnson of Portsmouth, New Hampshire did 
in the summer of 1748 in claiming that he had been wrongfully “impris-
oned for refusing to serve as a slave.”11 The Superior Court ordered that 
the alleged owner appear, and when he did, the issue of Johnson’s status 
was put to a jury.12 On its finding Johnson to be free, the court ordered 
that “he be enlarged and the Sheriff set him at Liberty.”13

iv. An Impoverished Service Member

Members of the armed forces in the early 1800s who were imprisoned 
in violation of a federal statute exempting active duty military person-
nel from arrest for debt would routinely seek and gain release through 
writs of habeas corpus.14 Thus, for example, in May 1814, George Daze 
presented to US District Court for the Eastern District of Pennsyl-
vania a petition setting forth that he was “an enlisted seaman in the 
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service of the United States,” currently “in confinement in the debt-
ors apartment of the City and County of Philadelphia” by virtue of 
an execution (a copy of which was attached to the petition) issued on 
a state court judgment for debt; that “by the provisions of an Act of 
Congress approved the 11th of July 1798,” he was “exempted from all 
personal arrests for any debt or contract”; and praying for “a Habeas 
Corpus directed to the keeper of the debtors apartment that he may be 
discharged according to Law.”

The court responded by requiring the keeper of the debtors apart-
ment to produce Daze “forthwith.” The keeper’s written return con-
firmed that Daze had correctly set forth the cause of his detention, and 
the court signed an order the same day, May 27, 1814, releasing him: 
“Discharged. The Act of Congress forbids arrests of persons lawfully 
engaged in naval Service.”

B. Functional Habeas Cases
i. Certiorari: J.P. March Feels Insulted; Peter Pearse Is Imprisoned

One winter’s day in 1769, 17 months before Benjamin Whittemore ripped 
the deed from the hands of J.P. Chase, Peter Pearse had an encounter on 
a Portsmouth, New Hampshire street with Clement March, a J.P. whom 
he had just seen inside the courthouse. Pearse asked March “what rea-
son he had to call him a chattering fellow in the Court,” and “added that 
the said March was a Blockhead as much as any in a Barber’s Shop and 
called him a Rogue afterwards.”15 March responded by having Pearse 
presented for contempt to his own inferior court, which denied requests 
for counsel and jury trial, summarily convicted Pearse of contempt, and 
ordered him imprisoned until such time as he could provide sureties for 
good behavior. His incarceration lasted approximately 8 hours.16 Within 
that time he filed with Chief Justice Theodore Atkinson of the Superior 
Court a petition for a writ of certiorari; it was granted and Pearse was 
released on bail the same day, December 23, 1769. The contempt pro-
ceedings were eventually quashed without objection.
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ii. Personal Replevin: Another Alleged Slave

Late in 1750, an alleged slave named Phebe Nung of Dover, New Hamp-
shire, gained her freedom through a different legal procedure than 
the one Peter Johnson had invoked two years earlier.17 She brought an 
action of personal replevin against her alleged owners, Vincent and Lois 
Tarr, to test who had the superior right to possession of herself, the sub-
ject of the action.18 The sheriff promptly seized her pendente lite— that 
is, he took an appearance bond from Nung— and the case was tried to a 
jury.19 It found in her favor and the same result was reached on appeal, 
resulting in a ruling that she was “a free woman and that she enjoy her 
freedom.”20

iii. Bare Demands

a. Another Impoverished Service Member
On February 25, 1745, Captain Jonathan Tuften Mason of the British 
Army presented a petition to the New Hampshire Superior Court alleg-
ing that a soldier under his command, one Andrew Downer, was being 
detained in prison for a debt of less than 10 pounds, in violation of an 
Act of Parliament,21 and requesting no more than that “Your Worships 
would put the Act of Parliament in force by releasing and setting the 
said Andrew Downer at liberty, that his Majesty’s Service may not suffer 
thereby.”22 The court responded the next day with an order that a writ 
of supersedeas “forthwith be issued” to the presiding judge in the debt 
action, “prohibitting any further prosecution of said Downer,”23 and 
directing Downer’s release.

b. An Abused Apprentice
In the fall of 1749, the widow Elizabeth Bird of Portsmouth, New Hamp-
shire complained to the Superior Court that her son John Bird, age 14, 
was apprenticed to a ropemaker named Richard Winter, but that the 
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latter (who was in prison) had for a long period neglected John— failing 
“to provide suitable and sufficient meat drink lodging and clothing” and 
not permitting him to attend public worship. She prayed simply for “the 
advisement of this Court on the Premises and that your complainant 
may have some relief in the Premises.”24

The court responded by issuing a writ of habeas corpus to have Win-
ter brought before it, which was done the same day.25 Having reviewed 
the indenture he produced, and there being “nothing made to appear 
that the said servant had ever been provided for as in said indenture 
mentioned and the particular facts complained of appearing to be 
true”— not to mention that Winter had not even taught John to read— 
the court concluded that Winter was not entitled to retain John’s cus-
tody, which was returned to his mother.

c. A Headless Baby
One particularly dramatic example of a petitioner obtaining release after 
filing a non- specific demand was the “Case of the Headless Baby” in Mas-
sachusetts in 1662– 63.26 A free black woman by the name of Zipporah 
was suspected of killing her illegitimate child, but because the father was 
probably the scapegrace nephew of a powerful local aristocrat (rather than 
another black servant who was being officially blamed), the authorities 
were in no position to prosecute, and she languished in jail for months. 
Eventually, she wrote to the court, noting that she (unlike her putative 
paramour) was being held without bond notwithstanding they were both 
equally guilty of fornication and “humbly beseech[ing] this honored 
Court, to call her before you, and to deal with her, as to yor wisedomes 
and mercy shall see meet, that she may not lye where she is to perrish[.]”

This document may or may not have been a petition for a writ of ha-
beas corpus technically,27 but it certainly was one functionally. Respond-
ing to her demand to be charged or released, an indictment charging 
Zipporah with infanticide was presented for consideration to a grand 
jury; when it refused to indict her, she was freed.
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The Benefits of a Functional View

The Past Educating the Present

As chapter 1 showed, the critical privilege protected by the Suspension 
Clause of the Constitution is a speedy and meaningful judicial examina-
tion of the justification for an imprisonment.

Indeed, the Suspension Clause jurisprudence of the Supreme Court 
has been commendably pragmatic in asking whether the system at hand 
provides an adequate and effective mechanism for independent judicial 
review of a detention.1 In answering that question, the Court relies heav-
ily on the raw material unearthed by legal historians and presented in 
legal briefs. Section A of this chapter suggests that those briefs would be 
enriched, to the enhancement of the Court’s rulings, if they were written 
from a functional perspective.

The task of giving content to the Supreme Court’s pronouncements 
rests on the lower courts, which can approach it in various ways. Section 
B of this chapter describes the pragmatic approach their common law 
predecessors took.

Section C applies the lessons of this history to a modern litigation 
arising from the imprisonment of alleged terrorists at Guantanamo Bay.

A. Educating the Supreme Court

If Supreme Court briefs in Suspension Clause cases were written from a 
functional perspective, they could cite many more cases than they com-
monly do because they would not limit themselves to cases bearing the 
“habeas corpus” denomination.
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The justification for this approach is simple. The question of why 
common law litigants seeking release from imprisonment invoked one 
writ rather than another is (a) simply antiquarian because the writ sys-
tem vanished generations ago; (b) essentially unanswerable because of 
the informality of colonial legal recordkeeping and legal practice;2 and 
(c) at the end of the day, the wrong question to be asking for present 
purposes. As the examples in chapter 2 illustrated, when suitors com-
municated to judges claims of wrongful imprisonment and demanded a 
judicial inquiry, judges consistently responded in a way that cut through 
any technical obstructions. This was most certainly a situation in which 
“no one cared whether wrong writs were used.”3

To be sure, as many judges, practitioners, and scholars have eluci-
dated with great effort,4 there were indeed differences, ones that varied 
with time and place,5 among and between the prerogative writs such as 
habeas corpus,6 prohibition,7 and certiorari.8 Thus, to revisit some ex-
amples from chapter 2, it may well be that because Whittemore had been 
summarily committed by a magistrate and Pearse convicted of contempt 
by an inferior court, habeas corpus to bring up the body was thought 
procedurally appropriate in the first instance and certiorari to bring up 
the record in the second.9 Similarly, Nung’s use of the writ of personal 
replevin might reflect a view of that writ as being better suited than the 
writ of habeas corpus to deal with a situation in which neither party was 
in prison and private actors were imposing the restraint.10

But when placing legal cases into categories, the critical question is 
for what purpose the categorization is being undertaken.11 The distinc-
tions among common law writs are of marginal relevance at best to an 
inquirer whose purpose is obtaining greater insight into the Suspension 
Clause. A person with that goal should arrange the cases by what the 
courts did rather than what they said, and should define “habeas corpus” 
as simply a collective name for what judges did when they “had been 
convinced by a story that they should examine more closely the circum-
stances of a person’s imprisonment.”12
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B. Educating the Lower Courts

Once moved to review an imprisonment, the common law courts con-
sidered it their duty to see that justice was done,13 and implemented 
their view through a predictable series of responses that reflected the 
environment in which they were working. The environment has since 
changed, but the judges on today’s lower courts would have much to 
learn from those courts’ approach to their task.

i. The Jurisprudential Environment of Common Law Courts

Irrespective of whether they were dealing with habeas corpus, the pro-
fessional world in which courts operated prior to the middle decades 
of the nineteenth century was sharply unlike ours.14 The pervasive ten-
dency of judges trying to reach just outcomes was to focus on facts, not 
law. In particular, two features of the environment discouraged the dis-
position of cases on legal grounds.

The first was practical: legal authority was hard to come by. Printed 
law reports were rare at best,15 and during the early national period leg-
islatures sometimes specifically forbade the publication and citation of 
judicial opinions.16 Moreover, court systems frequently did not include 
superior appellate courts with law- pronouncing powers.17 Indeed, dur-
ing the colonial period and beyond, New Hampshire and Massachusetts 
appeals were normally decided by a second or sometimes a third jury, 
and a similar practice was followed in post- Independence Pennsylva-
nia.18 Thus, the common law was for purely practical reasons inherently 
fact- centric to a degree that we— particularly those of us educated pro-
fessionally from casebooks consisting largely of appellate court decisions 
chosen to teach legal doctrines— can only with difficulty appreciate.19

Second, law determination was difficult intellectually as well as prac-
tically. All professional actors understood that the substantive contents 
of the common law had an objective existence.20 When they did engage 
in legal reasoning the judges saw their task as finding that law in coop-
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eration with counsel,21 not making it.22 This often involved the serious 
expenditure of effort.23 One reason was that statutes, even if accessible, 
were by no means determinative of the law. They might be part of it, but 
they did not define or exhaust it. Rather, judges would give them appro-
priate consideration as evidence of what the law was.24 As the estimable 
scholarship of Professor Paul Halliday has confirmed, the marginal role 
of statutory law applied fully in the field of habeas corpus. Legislative 
intervention was rare and almost always unnecessary or counterproduc-
tive.25 In any event, finding the correct legal answer required indepen-
dent judicial consideration of a good deal of data, which included, but 
was by no means limited to, the pronouncements of legislators, previous 
judges, scholars, and others.26

ii. The Common Law Courts’ Responses to Prisoners

a. Speed Matters: Facts Beat Law and Settlements 
Beat Adjudications
In cases involving potentially unlawful imprisonments the judicial orien-
tation toward focusing on facts rather than law was particularly strong.27 
Because, for the logistical and intellectual reasons just described, the 
facts were commonly easier to find than the law, taking this approach 
was likely to yield a faster result.28

Consider how the court responded to the habeas corpus petition of 
Charles Banfild, the hapless tax collector described in chapter 2 (A) (i). 
As informative as what it did do— speedily calling all interested par-
ties into the courtroom and coming to a pragmatic resolution to secure 
Banfild’s prompt liberation29— is what it did not do. It made no ruling on 
any of the three perfectly reasonable legal arguments he had presented. 
Its impulse was to deal with facts, not law. This was the typical approach 
of a common law court, as the cases in the next few paragraphs illustrate.

On Saturday January 24, 1761, Mrs. Deborah D’Vebre, who had been 
confined to a private madhouse by her husband, sought habeas corpus 
in London.30 The court responded with an order that a medical expert, 
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her nearest relation, and her attorney “be admitted and have free ac-
cess” to her at all reasonable times “in order to consult with, advise and 
assist the said Deborah D’Vebre.” On Monday, January 26, the court 
convened to take the affidavit and live testimony of the medical expert, 
who reported that he had seen no indications of mental disorder. After 
hearing this, Lord Mansfield said, “Take a writ of habeas corpus: and if 
this should appear to be the case, we ought to go further.” So the keeper 
of the madhouse brought in Mrs. D’Vebre herself, but “no return was 
indorsed upon the writ.”31 In interchange with the bench she “appeared 
to be absolutely free from the least appearance of insanity,” and— since 
she did not wish to return to the madhouse but the court thought that 
she could not safely be trusted to the custody of her husband— she was 
released overnight in custody of her attorney. “It afterwards ended in a 
compromise, and an agreement to separate.”

Because fact- finding was faster than law- finding, habeas courts in 
England dealing with impressment cases often “made findings of fact to 
avoid reaching particularly difficult questions of law,” as Professor Jona-
than L. Hafetz has documented.32

A settlement might be even faster. Thus, when in 1779 habeas was 
sought on behalf of two boys impressed into military service who sought 
release on the grounds that they were apprentices, Lord Mansfield could 
likely have issued the writ as a legal matter,33 but his actual response was 
that “a shorter way to work” would be for him to issue a warrant to have 
the boys brought into court to sort the matter out between the claimants 
to their services.34 Indeed, many habeas challenges to military impress-
ments never got to court at all because the authorities began internal 
investigations on receipt of the writ and discharged petitioners who ap-
peared to have been illegally conscripted.35

And the most famous English slave case of the eighteenth century, 
Somerset v. Stewart,36 only reached its celebrated judgment in favor of 
liberty because the parties insisted on rejecting Lord Mansfield’s re-
peated efforts to broker a settlement.37
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b. In Dealing with Law, Merits and Focus Matter
Notwithstanding the strong judicial preference to take a fact- specific 
approach, legal issues might obtrude in two different ways.

First, a procedural technicality might pose a potential delay to reach-
ing the merits. In that case the courts would knock aside the barrier, 
as happened in the case of the deed- ripper Whittemore whom we saw 
in chapter 2 (A) (ii).38 As Professor Stephen I. Vladeck puts it, the writ 
would “transcend jurisdictions, championing substance (whether the 
jailer had a legal basis for confining the prisoner) over jurisdictionally- 
varied procedural forms.”39 This might happen in a variety of ways, in-
cluding that a nominal rule ceased being enforced in practice or that 
an actual rule was bent more or less sharply in a particular instance.40 
Indeed, I have not seen any case before 1867 in which an incarcerated 
petitioner was denied relief on the basis of having made a procedural 
misstep.

Second, in some instances a ruling on the merits might ineluctably 
require determination of a legal question. In that case the judges worked 
actively to see that the core legal issue was stated as narrowly as possible 
and resolved quickly.41 For example, as Professor James Oldham reports, 
when Lord Mansfield had before him a habeas corpus case in which 
the dispositive question would be whether the conceded fact of peti-
tioner’s employment as a liveryman on the Thames exempted him from 
impressment, the judge assisted counsel in formulating accordingly the 
issue to be litigated.42 He proceeded the same way in Somerset.43

Similarly, in an English case of 1629 reported by Professor Paul Hal-
liday, Margaret Symonds disrupted a church service by laughing at the 
preacher in alleged violation of a statute and was imprisoned (although 
promptly granted bail pendente lite).44 “All agreed that Margaret had 
laughed in church. But her case remained surrounded by factual, and 
thus legal, doubts. What made Margaret laugh? Was the sermon so bad 
that she could not help herself? Or was laughter a sign of her contempt 
for what she considered dubious doctrine? The return to the writ did 
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not say.” As the Justices of King’s Bench approached the case, “There was 
no mention of precedents, no analogizing to ostensibly similar cases.” 
Instead, the Justices construed the statute to apply only to situations in 
which the disruption was intended to express opposition to the doctrine 
being taught. Since the return to the writ was silent on that critical legal 
issue, it failed to show sufficient cause for the detention and “they sent 
Margaret home.”

C. Applying the Lessons in National Security Cases

A skeptical reader might point out that the wrongful imprisonment 
cases of serious concern today do not arise in the context of disrespect-
ful congregants or insolvent tax collectors. Modern courts are likely 
to find themselves confronted with claims by the government that the 
incarceration of a particular individual is vital to public safety in con-
nection with the worldwide struggle against terrorism. Don’t we face 
novel national security problems, so that responses derived from the 
common law are simply impractical? My answer is no. The approach 
just described was practical and desirable in national security cases then 
and is now.

i. Then

There is nothing new about national security crises. The Glorious Revo-
lution— a celebrated landmark in constraining royal power by law— was 
born in the midst of one.45 In December 1688, the Catholic James II of 
England, having lost all political support, fled the Kingdom to be suc-
ceeded by William and Mary. But James (who had also been King of 
Ireland and Scotland, where he retained many supporters) mounted a 
re- invasion, landing in Ireland in March 1689. His Scottish allies staged 
a military uprising that achieved early success and continued to pose 
a threat for many months. The prospect that forces supporting him 
would launch an invasion of England from France appeared increasingly 
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plausible. Although James was defeated at the battle of Boyne in Ireland 
in July 1690 and fled for what proved to be the last time, open warfare 
persisted into the fall of 1691.

Meanwhile, “there were plenty of Jacobites in England who could 
not foreswear their allegiance to the man they considered their divinely 
anointed king. Rebellion seemed imminent, especially when so many 
were arrested for printing seditious libels, for conspiring against the king 
and queen or for being priests— or worse, Jesuits.”46 When the judges of 
King’s Bench (appointed largely by William and hence unlikely to have 
any sympathy for his rival) examined the cases of 147 such arrestees on 
writs of habeas corpus in 1689– 90, they found that 20 percent of the 
prisoners posed a danger known to the law and should therefore be re-
manded for trial on criminal charges. But in the remaining 80 percent 
of the cases, a closer look at the seemingly suspicious circumstances— 
such as an ill- timed trip to France or Ireland— showed that “many men 
and women had been jailed on the thinnest evidence or caught in indis-
criminate trawls for suspects.” Having reviewed “the alleged facts behind 
each imprisonment against the relevant law,” the court ordered the re-
lease of those prisoners for whose detentions the government could not 
provide solid justification.47

ii. Now

In June 2004, the Supreme Court ruled that prisoners at the US naval 
base at Guantanamo Bay, Cuba were entitled to bring writs of habeas 
corpus to contest their captivity.48 Nonetheless, Judge Richard J. Leon 
of the US District Court for the District of Columbia ruled in January 
2005 that as a matter of law they were not.49 After lengthy delays caused 
by two intervening Acts of Congress, the US Supreme Court in 2008 
reiterated that they were.50 Late that year Judge Leon actually sat down 
to scrutinize the factual underpinnings of the cases against Lakhdar 
Boumediene and the five other men accused with him.51 As to five of 
the men, he found wholly unsupported the government’s allegation that 
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they planned to travel to Afghanistan to engage in hostilities against US 
forces and ordered their release,52 which indeed took place.53 As to the 
final petitioner in this group, the District of Columbia Circuit reversed 
Judge Leon’s ruling that he had been properly detained and ordered 
another look at the case in light of growing doubts about the govern-
ment’s factual and legal basis for it.54

When Judge Leon did in 2008 what he might have done in 2004, and 
focused on the facts rather than the law in the interests of restoring to 
freedom people who had been wrongly deprived of it, he was exemplify-
ing the common law traditions of habeas corpus,55 and serving enduring 
national interests.56
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