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Are Mothers Hazardous to Their Children’s Health?

In 2007 Bridget Kevane, a mother in Bozeman, Montana, was charged 
with criminal child neglect after she dropped off her twelve- year- old 
daughter and a friend at the local mall, along with the two girls’ younger 
siblings, ages eight, seven, and three. After the two twelve- year- olds 
momentarily left the younger children alone while they were trying on 
clothes at Macy’s, the police were called. The police officers exercised 
their discretion to decide that the children were the victims of child 
neglect, and a prosecutor agreed that the mother had violated her duty 
of care.1 Kevane, a university professor, wanted to fight the charges but 
ultimately agreed to a plea deal after the results of a mock jury trial 
convinced her that if she actually went to trial she would be convicted.

Nearly every day brings a news story— in a major newspaper or on 
the Internet— suggesting that mothers have fallen short in their obliga-
tion to protect their children’s health and well- being. In 2011, in an ar-
ticle headlined “Teenage Obesity Linked to Poor Mother– Child Bond,” 
the New York Times reported on a study published in the prestigious 
journal Pediatrics which purported to show that children who had 
poor relationships with their mothers as toddlers were more likely to 
be obese as teenagers.2 Other studies have claimed that the more time 
mothers spend working outside the home, the more likely their children 
are to be overweight.3 During the past three decades there has been a 
growing emphasis— by doctors, the media, government officials, and 
prosecutors— on the “risks” that mothers pose to their children’s health. 
Mothers— and pregnant women— are increasingly seen as exclusively 
responsible for all aspects of their children’s health and well- being.4 At 
the same time, the enormous impact of poverty, genetics, environmental 
toxins, fathers, government, and private institutions on children’s health 
is largely ignored.

Pregnant women have borne the brunt of criminal prosecutions and 
civil interventions. In 2004 Utah prosecutors brought murder charges 
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against Melissa Rowland, a mentally disabled young woman, after she 
declined to have a caesarean section and subsequently delivered a still-
born child.5 In 2009 a pregnant woman in New York, Jennifer Jorgensen, 
was charged with three counts of manslaughter after she was involved 
in an accident with another car. The prosecution claimed that she had 
been driving under the influence of alcohol and prescription drugs and 
that Ms. Jorgensen was reckless in driving without a seatbelt. Two of the 
victims were occupants of the other car; the third was Ms. Jorgensen’s 
daughter, who was delivered prematurely and lived only six days. As-
tonishingly, while the jury acquitted Ms. Jorgensen of manslaughter in 
the case of the two adult victims, it found her guilty of manslaughter for 
causing her daughter’s death. The trial judge sentenced Ms. Jorgensen 
to prison for three to nine years, and his ruling was upheld by a midlevel 
appellate court. Ultimately, Ms. Jorgensen’s conviction was reversed by 
the New York Court of Appeals. The Court ruled that women could not 
be subject to criminal liability for manslaughter based on their conduct 
while pregnant, holding explicitly that a child who was injured in utero 
could not be a “person” under New York homicide law.6

Pregnant women have faced criminal charges for other accidents. In 
2010 Christine Taylor, a pregnant Iowa woman, was arrested and held on 
suspicion of attempted feticide after she fell down a flight of stairs. The 
arrest was based on Ms. Taylor’s statement to emergency room workers 
that she was not sure she wanted to have the baby because her husband 
had just abandoned her and her two young children. Eventually the case 
was dropped because Ms. Taylor’s pregnancy was not sufficiently ad-
vanced to permit prosecution.7

Pregnant women have also been subject to other deprivations of 
liberty. In 2013 a Wisconsin judge ordered Alicia Beltran, a pregnant 
Wisconsin woman, to be civilly committed— involuntarily detained in 
a “treatment” facility— for seventy- nine days based on her prior depen-
dence on opioids, despite negative drug tests, because of the risk that 
she might harm her fetus. In 2014 Marlise Muñoz, a pregnant paramedic 
who was brain- dead, was kept on life support for nearly four months 
at the insistence of the Texas hospital where she had been taken after 
suffering a stroke; the hospital’s lawyer asserted that this was required 
by a Texas law that declared that life- sustaining treatment may not be 
withdrawn or withheld from pregnant women. And in 2010 a Florida 
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judge ordered Samantha Burton, a pregnant woman, to be hospitalized 
for bed rest and treated over her objection, because Ms. Burton had de-
clined to follow her doctor’s recommendations. The judge declared that 
because she had disagreed with her doctor’s advice her pregnancy was 
therefore “high risk” and posed a “substantial and unacceptable’” risk of 
harm to the fetus.8 Many of these criminal and civil actions reflect an 
underlying view of pregnant women as mere vessels for developing fe-
tuses. While this perspective is not new, it has been gaining prominence 
since the beginning of the twenty- first century, along with the rise of the 
“personhood movement” and increased efforts to limit women’s access 
to abortion.

Moving beyond pregnancy, over the past decade a rising chorus of 
medical professionals and government officials has embraced the mes-
sage that mothers who do not breastfeed are actively risking their chil-
dren’s health. From 2004 to 2006 the U.S. Department of Health and 
Human Services sponsored a series of public service announcements 
to promote breastfeeding. These included ads that equated the “risks” 
of not breastfeeding with the dangers of riding a mechanical bucking 
bronco while eight months’ pregnant.9 Since 2012 in an effort to get 
more mothers to breastfeed, some New York City hospitals have treated 
infant formula like a drug, which must be held under lock and key and 
is not available to new mothers without an approved “medical reason.”10

Mothers have been criminally prosecuted for child abuse, manslaugh-
ter, and murder for failing to act to protect their children from sexual 
abuse or violent assault by a husband or boyfriend. Yet fathers are rarely 
prosecuted when they fail to protect their children from similar abuse 
by a wife or girlfriend. In nearly half of the cases, the mothers who are 
prosecuted are themselves the victims of intimate partner violence by 
the same man who has abused or injured their children.

This book proceeds in four parts. Part I, “Introduction to Risk and 
Children’s Health” explores the multiple ways in which mothers are 
blamed for risking— or actually harming— their children’s health. Chap-
ter 1, “Are Mothers Hazardous to Their Children’s Health?,” documents 
the ever- expanding and insistent narrative that mothers are “risky” to 
their children. This chapter demonstrates the myriad ways in which 
mothers are portrayed as dangerous to their children’s health— and 
often held legally responsible for it. Chapter 2, “The Social, Psychologi-
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cal, and Legal Construction of Risk,” explores the psychosocial processes 
of risk construction, demonstrating how they interact with substantive 
legal principles to make a singular focus on mothers both possible and 
likely. The chapter first explains the processes of risk perception, risk 
communication, and risk management, which are highly value- laden, 
neither neutral nor objective. These psychosocial processes are both 
unconscious and very powerful, affecting the way we perceive and talk 
about risk and how we act on these perceptions. Subliminal biases and 
stereotypes, reflecting individual worldviews as well as enduring cul-
tural scripts,11 play out in the legal system in two distinct ways. First, 
American law expressly incorporates socially constructed legal norms. 
These include “the reasonable person,” which defines the standard of 
behavior called “negligence,” and the requirements of causation known 
as “actual cause” and “proximate cause.” Second, deciding whether an 
individual’s acts meet legal criteria involves the exercise of discretion, 
which is often affected by unconscious cognitive shortcuts and biases.

Discretionary decisionmaking pervades both the civil and criminal 
law arenas. On the civil side, discretion is exercised when investiga-
tors choose whether to pursue a case, lawyers consider whether to sue, 
juries decide whether a defendant was negligent (and thus liable for 
damages), and judges determine that a person’s past behavior threatens 
future harm, justifying involuntary civil commitment for treatment. In 
the criminal setting, discretionary decisions are made when police of-
ficers choose to arrest or warn someone who has broken a law, pros-
ecutors initiate or drop criminal charges, juries convict or acquit, and 
judges affirm or overturn a conviction. Each occasion for individual 
choice is also an opportunity for unacknowledged prejudices and cul-
tural norms (including those based on gender, marital status, class, and 
race) to affect not only how key legal requirements are framed but also 
judgments about whether those requirements are met in a particular 
case; frequently these biases and unarticulated norms are outcome de-
terminative.12 Health care professionals— doctors, nurses, and others— 
wield tremendous power, deciding when— and when not— to disclose 
confidential patient information to law enforcement if they believe that 
a patient has engaged in “risky” behavior.

Chapter 3, “How Healthy Are America’s Children? Myths and Re-
alities,” situates the health of America’s children in historical and com-
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parative context. Today the reality is that American children are quite 
healthy, compared with children in prior eras.13 Life expectancy rates for 
American children are at historic highs. A baby born in 2013 can expect 
to live 78.8 years, the longest life expectancy for American children ever 
projected.14 In contrast, in the early 1900s newborn American infants 
faced significant odds of an early death. One- fifth of children died be-
fore age five, and many did not reach their first birthdays. Infant deaths 
were so common that babies were often buried in unmarked graves.15

Even in the middle of the twentieth century the risk of a child’s dying 
from an infectious disease, such as polio or pertussis (whooping cough), 
was alarmingly real. Before these afflictions were brought under control, 
more than a million Americans were infected each year with serious con-
tagious diseases, with thousands dying each year. In the year 1950 alone 
there were 120,000 cases of pertussis, with 1,118 deaths; 33,000 cases of 
polio, with 1,904 deaths; and 319,000 cases of measles, with 468 deaths.16 
Today, all of these diseases are preventable through childhood vaccina-
tion. In the United States, childhood death is rare, because of achieve-
ments in sanitation,17 child labor laws,18 the discovery of antibiotics, 
breakthroughs against childhood cancer, and the development of vac-
cines.19 For most diseases now preventable by vaccination, death rates 
have fallen by more than 90 percent from their twentieth- century peak.20

Yet compared with other economically developed countries, the 
United States falls far short, especially in measures of infant mortal-
ity, preterm birth, and childhood injury and death.21 These differences 
can be attributed largely to significant racial and economic disparities 
in health care access in the United States,22 as well as to the profound 
impact of economic and social disadvantages in all aspects of life. The 
Affordable Care Act (“Obamacare”) has the potential to reduce these 
disparities, but class-  and race- based differences in health care access 
and outcomes are likely to persist for some time.23 There is also a strong 
correlation between childhood stressors (including physical and sexual 
abuse, domestic violence, and parental alcoholism and mental illness) 
and poor health as adults, resulting in a markedly shorter lifespan for 
some Americans. Many of these stressors are closely correlated with 
poverty and social and geographic isolation, whether in rural areas or 
the inner city. Mounting evidence shows that exposure to stress at a 
young age results in permanent damage to the brain and other organs.24
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Chapter 3 also examines the impact of fathers and other men, the 
government, and environmental and social factors on children’s health. 
Most obviously, fathers shape children’s health through their genetic 
contributions. In addition, fathers contribute to the child’s fetal and 
post- birth environment when they use tobacco, alcohol, or other drugs 
at home or are exposed to toxins at work. Men transmit HIV to chil-
dren by having sex with the child’s mother and by sharing contaminated 
needles with other drug users. Most notably, male sexual and physical 
abuse of children, particularly girls, not only causes immediate harm but 
also contributes to children’s subsequent physical and mental illnesses 
and substance abuse.

The American legal system has largely taken a hands- off approach to 
domestic violence, which encompasses intimate partner violence and 
child abuse. In part, this reflects the value Americans place on protect-
ing individual liberty and family privacy, although one can also see it 
as the legacy of a patriarchal system that accepted male “discipline” of 
wives and children as long as the harm was not too great. Tolerance of 
domestic violence by judges and the police, though much less prevalent 
today, continues. Since the 1980s the Supreme Court has twice rebuffed 
lawsuits seeking to hold the government accountable for failing to pro-
tect children whom they knew to be at risk of harm from abusive fathers. 
It remains an open question whether media coverage of the 2014 scandal 
exposing domestic violence in the National Football League will change 
the tenor of public discourse and lead to stepped- up enforcement of 
existing civil and criminal sanctions.

Government has also been dilatory in protecting children from en-
vironmental hazards. After a burst of environmental activity in the late 
1960s and early ’70s, there has been little government action to protect 
public health from pollution and toxic harms. Media discussions of chil-
dren’s health risks often omit environmental perils, particularly those 
that operate at a physical or temporal distance. Environmental harms 
include not only obvious dangers, such as exposure to toxic chemicals 
through indoor and outdoor air pollution, drinking water contaminated 
with lead or arsenic, and even toys and household products, but also the 
hidden risks lurking in substandard housing and impoverished neigh-
borhoods. Exposure to lead from chipping and peeling paint leads to 
the identification of more than a half million children each year as suf-
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fering from irreversible lead poisoning. Infants and children have been 
exposed to lead in drinking water in several American cities, includ-
ing Flint, Michigan, and Washington, D.C. Children who live in poor 
neighborhoods lack safe play spaces and access to affordable and health-
ful food; they are also exposed to physical dangers and psychological 
stress.25 These children are more likely to be exposed to localized en-
vironmental risks, such as coal- burning power plants or locally caught 
fish, which frequently expose children to high levels of mercury and 
other toxins.26

Part II of the book, “Mothers as Vectors of Risk,” examines four spe-
cific settings in which maternal behavior is singled out for special at-
tention by the media, health care professionals, government, and the 
law.27 The four chapters in this part demonstrate how the psychosocial 
processes of risk construction intersect with the social and biological 
aspects of pregnancy and motherhood to create an intense focus on 
mothers, which stands in stark contrast to the lack of scrutiny placed on 
fathers and others. Because pregnant women and mothers are literally 
“proximate” to the fetus or newborn child, it is understandable but inac-
curate to view mothers as responsible for all of their children’s health 
problems. Part II demonstrates how real biological differences between 
men and women are exaggerated and seized upon to justify differen-
tial treatment of fathers and mothers regarding their moral and legal 
responsibilities for children’s health. Unconscious cognitive processes, 
gender biases, and popular cultural stereotypes shape the legal actions 
that are brought against mothers.

The first two chapters in this part examine pregnancy and explore the 
myriad ways in which media, health care professionals, and government 
have exaggerated the risks that prospective mothers can pose to their 
offspring. Chapter 4, “Conceptions of Risk: Legal and Medical Interven-
tions against Pregnant Women,” documents a wide range of legal and 
medical interventions against women claimed to improve the health of 
soon- to- be- born children, as well as criminal prosecutions of pregnant 
women for causing or risking harm. For more than fifty years judges 
have ordered pregnant women to receive medical treatment, despite 
their religious or other objections. These compulsory treatments include 
blood transfusions, caesarean sections, bed rest, and civil commitment 
for alcohol and other drug abuse. Not only do these judicial actions fail 
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to guarantee the birth of healthy children,28 but they also contravene the 
basic principles of informed consent, which are supposed to govern the 
doctor– patient relationship. Although judges have sometimes been re-
versed on appeal, these rulings usually come too late to prevent women 
from being harmed by physically invasive treatments and substantial 
deprivations of liberty and privacy. And, as noted in the case of Melissa 
Rowland, some women’s choices not to follow medical advice have led 
to criminal prosecution.

This chapter first documents the historical shift in physicians’ atti-
tudes toward pregnancy that has taken place over the past fifty years. 
Many doctors today appear to believe that the fetus, not the mother, 
is the primary patient,29 acting in part out of fear of becoming a de-
fendant in a medical malpractice suit.30 As a result, caesarean sections 
(C- sections) have become the default medical procedure whenever the 
there is an actual, or perceived, risk of harm to the fetus, even though 
such a procedure also increases the chances of maternal and fetal injury 
and death. Today nearly a third of all American babies are delivered 
via C- section.31 This chapter also addresses the special concerns about 
women who are HIV- positive, who are especially likely to be subject 
to medical and legal interventions because of the risk that they might 
transmit the HIV virus to a fetus or infant during pregnancy, delivery, 
or breastfeeding.

Chapter 4 explores other ways in which the law treats pregnant 
women differently from other patients. Two- thirds of the states have 
laws that prevent the enforcement of living wills or advance medical 
directives when women are pregnant. As noted, in 2014 a Texas law pro-
hibiting the removal of a pregnant woman from life support was chal-
lenged by Erik Muñoz, whose pregnant wife had collapsed and been 
deprived of oxygen for more than an hour before she was discovered 
and taken to a hospital. Despite doctors’ determination that Mrs. Muñoz 
was brain- dead, the hospital would not allow her to be removed from a 
ventilator, insisting that Texas law required that she be kept “alive” until 
the fetus was viable. Ultimately, a judge ordered the “treatment” of Mrs. 
Muñoz halted, because she was in fact dead, so the law did not apply.32 
This chapter also considers recent criminal prosecutions of pregnant 
women, including murder cases growing out of stillbirths or other preg-
nancy losses.
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Pregnant women’s drug use is the focus of intense media, medical, 
and government scrutiny. Chapter 5, “Drug Use by Pregnant Women: 
Context and Consequences,” examines the debate about whether women 
should be subject to enhanced medical and legal supervision of their be-
havior while pregnant, under the guise of promoting fetal and childhood 
health. While the abuse of illegal drugs garners the most attention, two 
legal drugs— alcohol and nicotine— threaten the greatest harm, both to 
pregnant women and the fetuses they carry. Alcohol is the most widely 
used drug in America and is associated with 85,000 deaths annually, 
including deaths due to cirrhosis of the liver, cancer, domestic violence, 
and automobile accidents. A small number of children are born each 
year with the symptoms of fetal alcohol syndrome, a combination of 
cognitive deficits and physiological impairments that can cause lifelong 
harm.33

About 10 percent of American women drink at least occasionally 
while pregnant. While pregnant women in previous generations drank 
(and smoked), during the past twenty- five years government has en-
deavored to curtail pregnant women’s alcohol use through a variety of 
means, including social pressure, the use of “warning” and “labeling” 
laws, involuntary civil commitment, and criminal prosecution. Most 
scientists agree that significant alcohol consumption while one is preg-
nant is linked to fetal alcohol syndrome, but there is much less evidence 
that moderate or occasional alcohol consumption by pregnant women 
harms children.34 More than thirty states make the use of alcohol or il-
legal drugs while pregnant grounds for involuntary civil commitment.35 
Women have also been criminally prosecuted for drinking alcohol while 
pregnant, although their convictions have universally been overturned.

Many states require health care professionals to report pregnant 
women who admit to, or are suspected of, using alcohol or other drugs. 
As noted, Alicia Beltran, a twenty- eight- year- old Wisconsin woman, 
made national headlines in 2013 after she was civilly committed “as ha-
bitually lack[ing] self- control” because of drug use. During a prenatal 
care visit Ms. Beltran had revealed her prior dependence on Percocet, an 
opioid drug, but stated that she had successfully weaned herself off it. De-
spite a drug test that confirmed her drug- free status, the physician’s assis-
tant in whom she had confided reported Ms. Beltran to law enforcement. 
She was arrested, handcuffed and shackled, and then brought before a 
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family court judge, who committed her for involuntary “treatment.” Ali-
cia Beltran was confined for nearly three months before being released. 
And it was not until she challenged her confinement by suing in federal 
court that the Wisconsin prosecutor dismissed the case against her.36

Tobacco use is the largest single cause of death in the United States, 
contributing to at least 435,000 deaths a year; tobacco products are used 
by more than a quarter of Americans.37 More than 15 percent of preg-
nant women smoke. In utero nicotine exposure is linked to preterm birth 
and childhood asthma.38 In some cases courts have made child custody 
decisions in divorce cases on the grounds that one parent’s smoking en-
dangered the child’s health.39

Many women who use alcohol, tobacco, and other drugs are highly 
motivated to decrease their use of drugs while pregnant. Unfortunately, 
there simply are not enough treatment programs available. Historically, 
programs for drug treatment often excluded pregnant women because 
they were seen as “high risk,” while many obstetricians and their staffs 
were unsympathetic to pregnant women who acknowledged a drug 
problem, as evidenced by the Beltran case. As a result, women frequently 
concealed their substance abuse in order to get the obstetric care they 
needed.

Pregnant women’s use of caffeine and prescription drugs has also be-
come the subject of media and medical scrutiny. Some doctors’ con-
cerns about pregnant women’s use of prescription drugs actually put 
their health at risk. Women who rely on antidepressant medication to 
maintain their mental health, take drugs to control asthma, or receive 
chemotherapy for cancer should generally not stop treatment based on 
a myopic concern with fetal development.40 Women who stop treat-
ment with anti- depressants prior to or during pregnancy have increased 
odds of becoming seriously depressed after their children’s births, creat-
ing a real risk that they will injure or neglect their newborns. Similarly, 
women whose lack of medication during pregnancy results in serious 
illness or death will not be able to care for their children.41

Concerns about pregnant women’s use of drugs are amplified when 
the focus switches to illegal drugs. About 5 percent of pregnant women 
use illegal drugs. This is not surprising, because one’s twenties are the 
peak years for both drug use and childbearing. Over the past three de-
cades, prosecutors in more than thirty states have indicted scores of 
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American women who used alcohol and other drugs while pregnant, in-
voking theories of “fetal protection” or “child endangerment.”42 In South 
Carolina alone, more than seventy women were charged with crimes 
based on drug use while pregnant between 1989 and 2003.43 Since 1999 
more than a dozen women in six states have been prosecuted for homi-
cide, based on allegations that their drug use caused a child to be still-
born or to die shortly after birth. Those women who have been convicted 
have received sentences of as long as twenty years in prison.44 Although 
almost all the convictions of pregnant drug users have been invalidated 
or overturned, in Alabama and South Carolina these prosecutions con-
tinue. Indeed, prosecutions have expanded after the two states’ highest 
courts affirmed their propriety. Since 2006 more than sixty women in 
Alabama have been prosecuted for using drugs while pregnant under 
the state’s “chemical endangerment” law.45 Legislators in other states 
have enacted criminal laws to punish a broad spectrum of undesirable 
or “reckless” conduct by pregnant women, including drug use. In 2014 
Tennessee became the first state to make it a distinct crime to use drugs 
while pregnant, despite objections that there were not enough facili-
ties to provide treatment for all the women who needed it.46 Elsewhere, 
prosecutors continue to charge pregnant women who use drugs with 
child endangerment,47 even though most state court judges have ruled 
that such laws cannot be applied to pregnant women.48 The case of Jen-
nifer Jorgensen, who was convicted of manslaughter in her daughter’s 
death due to a premature delivery, resulting from Ms. Jorgensen’s alleged 
reckless driving and drug use, is a cautionary tale, demonstrating pros-
ecutors’ propensity to charge pregnant women for “reckless” conduct, 
even in politically liberal states like New York.

While legislators and prosecutors justify their actions as necessary to 
deter pregnant women from using drugs and risking their fetuses’ lives 
and health, there is considerable debate over whether the prosecutions 
are achieving their avowed purpose. Many physicians and women’s ad-
vocates contend that these prosecutions are counterproductive because 
they drive pregnant drug users underground, away from prenatal care 
and drug treatment, and may encourage some women to abort their 
pregnancies to avoid prosecution.49

Chapter 5 also reviews the empirical evidence on addiction and de-
terrence. It shows that drug addiction is a multifaceted illness, shaped 
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by genetic predispositions, biology, and complex social forces, includ-
ing poverty, domestic violence, lack of education, and insufficient social 
support. The chapter concludes by asserting that if governments really 
want to reduce the use of drugs by pregnant women, they must imple-
ment policies and programs that take the multiple causes of women’s 
addiction into account and use carrots, rather than sticks, to encourage 
women to change their behavior.

The next two chapters examine the emphasis on mothers’ actions 
after their children have been born as a means of improving children’s 
health, exploring two very different contexts— infant nutrition and 
child abuse. During the past two decades, medical and governmental 
authorities have identified breastfeeding as the solution to a problem 
that few knew existed: the “risk” that not breastfeeding one’s child will 
lead to a plethora of childhood ills, including upper respiratory infec-
tions, diarrhea, obesity, and impaired cognition or emotional develop-
ment. Chapter 6, “Caught in the Crossfire: Breastfeeding (or Not) as 
Dangerous Behavior,” explores the current debate over breastfeeding 
and demonstrates how easy it is for weak medical and scientific evi-
dence to be manipulated and misused. At the beginning of the 1900s, 
babies who were not breastfed did indeed have high death rates, pri-
marily because they drank unpasteurized or contaminated cow’s milk.50 
One hundred years later, the evidence that American children are at risk 
of serious childhood illness as a result of a lack of breastfeeding is ex-
tremely weak, if it exists at all.51 Nonetheless, many physicians and the 
federal government have enthusiastically endorsed breastfeeding as sci-
entifically based and normatively preferred behavior for new mothers. 
The National Breastfeeding Awareness Campaign, launched during the 
presidency of George W. Bush, was explicitly designed to elicit a fear 
of disaster in parents of non- breastfed infants. The campaign targeted 
African- American women (asserted to breastfeed at lower rates than 
white women), using sensational, fear-based advertising, rather than 
considering how economic constraints and the cultural preferences of 
many low- income women and women of color might make nursing less 
feasible or desirable than formula feeding. The Obama administration 
has also advocated strongly for breastfeeding, with equally excessive 
claims about its benefits, accompanied by insufficient efforts to make it 
a realistic possibility for women who would like to breastfeed to do so.52
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Women often face insurmountable obstacles to breastfeeding. Some 
cannot breastfeed for medical reasons. Others find it difficult to nurse 
while balancing work, school, and other child- care responsibilities, es-
pecially if they are single parents or otherwise lack a strong domestic 
support system. Workplace hurdles are daunting. Neither the Americans 
with Disabilities Act nor the Family and Medical Leave Act gives nurs-
ing mothers the legal right to compel employers to let them breastfeed 
or to pump their milk at work. There is a clear class divide in the work-
place, with women who hold professional jobs finding it much easier 
than lower- salaried women to have both a private space and sufficient 
flexibility in their work day to be able to pump at work. Not until the 
Affordable Care Act (ACA) was enacted in 2010 were large employ-
ers required to provide their employees who are nursing mothers with 
the opportunity to take unpaid breaks in order to pump their milk, as 
well as a refrigerator in which to store it. The ACA also requires health 
insurers to provide nursing mothers with a free breast pump.53 While 
wealthy women can afford lactation consultants to assist them in breast-
feeding, the government does not provide routine breastfeeding sup-
port to lower-  and middle- income women. The United States ranks last 
among thirty- six developed nations in its support of breastfeeding.54 
The gap between rhetoric and practice in regard to the “risks” of not 
breastfeeding illustrates the persistent tendency of American society— 
and American law— to exhort individual women to do everything pos-
sible to promote children’s health while ignoring the systemic barriers 
to achieving that goal.

Chapter 7, “The ‘Good Mother’ and Crimes of Omission,” addresses 
the complex circumstances under which mothers are criminally pros-
ecuted for failing to protect their children from the physical violence or 
sexual abuse of another. Child abuse is a serious problem in the United 
States. In 2014 some 702,000 American children were estimated to be 
victims of abuse and neglect.55 Girls, especially older girls, are more 
likely to experience sexual abuse,56 but boys, especially young boys, are 
more likely to be the victims of physical abuse.57 Each type of abuse— 
and of course many children are victims of both— threatens children 
with severe, long- lasting harm.

Physical and sexual abuse often results in serious injury or death; 
it can also have devastating psychological consequences. Abused chil-
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dren frequently have long- term cognitive impairments and emotional 
and behavioral problems. Victims of childhood abuse are much more 
likely than non- abused children to misuse drugs and to develop men-
tal illnesses, particularly depression and posttraumatic stress disorder, 
in response to that abuse.58 Abused children are more likely to engage 
in risky sexual behavior, increasing the odds that they will contract 
HIV or another sexually transmitted disease, or unexpectedly become 
a parent.59 Abused children are also more likely than non- abused chil-
dren to replicate the violence of their childhood— to enter the juve-
nile justice or prison system, or to become an abuser or a victim as 
an adult.60 Many pregnant women who misuse legal and illegal drugs 
were sexually abused as children. As adults they often live with violent 
men. In many cases this increases the women’s drug use, either be-
cause their boyfriends encourage it or because the women use drugs 
as a means of temporarily escaping from the harsh reality of domestic 
violence.61

Every year American mothers are prosecuted for homicide or child 
abuse when their children are killed or injured by the woman’s male 
partner, either a husband or boyfriend. This chapter explores why the 
converse is much less likely to be true.62 It does not argue that moth-
ers are always blameless. Some mothers do terrible things to their chil-
dren, and, sadly, mothers and fathers kill their children at roughly equal 
rates.63

Rather, this chapter asserts that mothers are more likely than fathers 
to find themselves facing criminal charges when an abusive partner 
harms the parent’s child. This stems from a confluence of factors, in-
cluding changing family structures, poverty, and a criminal and child 
protective system in which discretion plays an enormous role. Over the 
past fifty years the American family has undergone profound changes. 
In 1960 85 percent of American children lived with two parents. Today 
that number has declined to 64 percent.64 Nearly one- quarter of Ameri-
can children under the age of eighteen live in a one parent home headed 
by a single mother.65 More than three- quarters of children ages eight 
and younger who live in households headed by single mothers are poor 
or low- income,66 which, in turn, is highly correlated with their being the 
victim of child abuse or neglect.67 An astonishing 53 percent of children 
born to women under age thirty are born to single mothers.68
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With this demographic reality as background, ostensibly “neutral” 
criminal law principles are often deployed to treat mothers differently 
from fathers. These principles include, first, the ever- expanding concep-
tion of parental duty, which is shaped by gendered conceptions of good 
parenting; second, the socially and legally constructed nature of “the 
reasonable person” and “the reasonable parent”; and, third, elastic crimi-
nal law causation principles. When decisionmakers with discretionary 
authority— police, investigators, prosecutors, juries, and judges— apply 
these “neutral” legal principles, it is highly likely that unconscious cog-
nitive shortcuts, cultural norms, biases, and stereotypes will shape their 
application of these criminal law principles to increase the odds that a 
mother will be blamed for failing to act to protect her child.

Chapter 7 examines fifty years of criminal prosecution of parents for 
failing to protect their children from a partner’s violence or abuse. In 108 
appellate cases published since 1960, mothers have faced disproportion-
ate prosecution. In eighty- seven of the cases the mother was the parent 
who was prosecuted based on an alleged failure to act. In eleven cases it 
was the father, and in the remaining ten cases the person prosecuted was 
a girlfriend or stepmother, or boyfriend or stepfather. Mothers’ convic-
tions were affirmed (in whole or in part) more often (in 72 percent of the 
cases) than convictions of fathers (63 percent). In 41 percent of the pub-
lished cases in which mothers faced criminal charges, the mothers were 
themselves victims of violence by the men who brutalized their children. 
Frequently, although certainly not always, mothers tried to protect their 
children while endeavoring to placate their spouse or boyfriend. Yet the 
fact that the women stayed with their partners, out of economic or emo-
tional dependence, was often used against them. Prosecutors and judges 
frequently invoked the rhetoric of “choice,” asserting that these mothers 
chose to stay with violent or abusive partners, thereby deliberately put-
ting their children’s health at risk.69

The chapter concludes that unless and until the American legal sys-
tem treats domestic violence against adults and children much more 
seriously and develops more effective interventions, which respond to 
the root causes of domestic violence as well as individual bad actors, 
children will continue to suffer significant physical and psychological 
trauma. These harms will accompany them into adulthood, increasing 
the odds that the cycle of violence and abuse will continue.
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Part III, “Environmental Hazards to Children: Toxic Substances 
and Contagious Diseases,” explores two external threats to children’s 
health. Both lead, an environmental hazard found frequently in Ameri-
can homes, and infectious diseases pose substantial risks to children’s 
health. Yet public perceptions and the legal system’s response to these 
two disparate sources of harm are very different. At first glance, an ob-
server might speculate that mothers play a minor role in protecting their 
children from these external health threats. But just as in the case of 
pregnant women, mothers of newborns, and mothers who live with abu-
sive partners, the psychosocial construction of risk connects with basic 
principles of the American legal system to highlight the role of mothers 
in regard to these two distinct hazards. Here again, conceptions of the 
reasonable parent that embody unconscious stereotypes of gender, race, 
and class intersect with a legal system whose rules of causation favor 
near, rather than distant, sources of harm. As a result, in cases involv-
ing children poisoned by lead, their mothers are likely to be held solely 
responsible for their children’s intellectual, physical, and emotional 
development, despite lead’s well- known status as a neurotoxin, while 
landlords and lead product manufacturers are not held accountable. 
In contrast, in cases involving vaccination against contagious diseases, 
mothers who refuse to have their children vaccinated have not been held 
legally responsible for harm caused by their failure to vaccinate, harms 
that are suffered not only by their own children but also by other chil-
dren in the community. Chapters 8 and 9 explore the reasons for these 
paradoxical differences in treatment.

Chapter 8, “Childhood Lead Poisoning and Other People’s Children,” 
examines lead, a ubiquitous environmental toxin. Lead is extremely haz-
ardous to children, causing severe and irreversible cognitive and ner-
vous system impairment, as well as behavioral problems. Even after a 
child is discovered to be the victim of lead poisoning, remedial treat-
ment is expensive, painful, and insufficient to undo the permanent 
harm caused by lead. Every year more than 500,000 American children 
under age six have blood lead levels indicating toxic levels of exposure.70 
Historically, children were exposed to lead from multiple sources, in-
cluding airborne lead from gasoline, lead from peeling paint, and lead in 
toys. This chapter explores the different approaches that have been used 
to reduce children’s exposure to lead, strategies that have had varying 
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success. Government has tended to act aggressively when all of the na-
tion’s children are at risk from lead exposure but has been much slower 
to act when the health of poor, inner- city children of color is at stake. 
This chapter illustrates how the American legal system supports this bi-
furcated approach to protecting children’s health.

All of America’s children benefited from the 1973 decision by the 
Environmental Protection Agency (EPA) to prohibit lead as a gaso-
line additive. The EPA relied on the Clean Air Act, which authorized 
it to limit pollutants that “will endanger” the public health. The EPA 
mandated a phased reduction of lead in gasoline; children’s blood lead 
levels plummeted nationwide, precisely in sync with the reduction 
of lead in gasoline.71 Less dramatically, Congress acted swiftly in the 
early twenty- first century in response to public concern about toys 
containing lead, especially toys imported from China, and enacted 
protective legislation.72 At least one judge ordered medical monitoring 
of children who had potentially been exposed to lead from toys.73 For 
these children, it appears that the precautionary principle was again 
successfully invoked.

In contrast, a core group of children remains at high risk of lead poi-
soning. These are the “Freddie Grays” of America, concentrated in the 
Northeast and Midwest. They live in old, deteriorating housing stock 
and are exposed to lead from chipped and peeling paint, lead dust cre-
ated when windows are raised and lowered, and lead in public drinking 
water. These children are overwhelmingly poor and urban and predom-
inantly African- American or Latino. Poor children, particularly boys, 
are especially vulnerable to lead’s toxic effects. Lead exposure, even at 
low levels, results in intellectual impairments, physical motor problems, 
and aggressive behavior.74 Indeed, lead poisoning has such severe im-
pacts on cognition and behavior that it has been suggested as a poten-
tial defense to criminal responsibility by criminal law scholar Deborah 
Denno.75 Yet American paint manufacturers aggressively marketed lead 
paint throughout the twentieth century, despite the widespread scien-
tific recognition, as long ago as the mid- 1800s, that lead paint was haz-
ardous to children. Congress did not ban the use of lead- based paint in 
residential dwellings until 1978. The contaminated public water supply 
in Flint, Michigan, is a stark reminder of the impact of governmental 
indifference on children’s health.
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The American legal and political systems have failed to protect all 
children from the risk of lead poisoning, reflecting hostility to precau-
tionary regulation and aggressive environmental enforcement, as well 
as difficulty in establishing causation under traditional tort law rules. 
Almost all states, as well as the federal government, limit the legal rem-
edies available to children injured by lead exposure. In many states 
property owners’ economic interests appear to receive greater protection 
than children’s health.76 It was not until 2014 that a landmark lawsuit 
succeeded in holding lead paint and pigment manufacturers account-
able, using the tort of public nuisance. Under the trial judge’s decision, 
the manufacturers have been ordered to clean up the lead paint that 
contaminates apartments and homes in major California cities.77

Some courts have held landlords responsible for harming children 
who were injured by exposure to lead paint and lead dust in the run-
down homes where they live.78 Yet, despite clear evidence of lead’s 
toxicity, even when children’s blood tests show alarmingly high levels 
of lead and the children display other symptoms of lead poisoning, in 
many cases landlords have denied responsibility, asserting a lack of 
causation.79 Their defense, essentially, is that it is the mothers’ fault. 
While landlords may concede that lead- based paint can cause the type 
of injuries asserted, they argue that in an individual child’s case, the 
child’s cognitive deficits and behavioral problems are attributable to his 
or her mother’s genes (passed along to her child), poor parenting skills, 
poor housekeeping, or other factors for which the landlord is not re-
sponsible. These landlords seek to alter the narrative about who should 
be blamed for lead poisoning, shifting it away from the landlord’s legal 
obligation— to maintain his property in habitable condition— to the 
mother. Some landlords have persuaded trial judges to order plaintiff 
children’s mothers or siblings to provide their own school records and 
to submit to IQ tests. If the child has intellectual difficulties, the land-
lords argue, the mother is to blame, not the landlord. The potential for 
judges and juries to make decisions based on pervasive stereotypes of 
inner- city children of color and their mothers is at once obvious and 
dangerous.80 Once again, mothers are deemed responsible for their 
children’s well- being, which means that the substantial contributions 
to children’s health of other, distant but powerful, sources of harm, in-
cluding landlords, manufacturing corporations, and government are 
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ignored. Because the American legal system has historically preferred 
to find one simple cause of harm, which then precludes holding oth-
ers legally responsible, many children injured by lead exposure do not 
receive adequate treatment or compensation for the harm they have 
suffered.

Chapter 9, “The Vaccination Paradox,” examines the role of man-
datory vaccination laws in protecting the public’s health, as well as the 
backlash against these laws. Vaccination has long been seen as a “public 
good,” a cost- effective means of addressing a shared problem that ben-
efits everyone in the community. Vaccination is regarded as a public 
good because it confers the benefit of “herd immunity” on those who 
cannot be vaccinated for medical reasons, including children with com-
promised immune systems, some pregnant women, and the elderly. 
When the vast majority of a population is vaccinated, widespread illness 
is prevented and society avoids the need to spend large sums of public 
and private money in the event of a disease outbreak.81 Children whose 
parents choose not to vaccinate them are “free riders,” protected by the 
herd immunity of the communities in which they live.82 It is estimated 
that giving the standard set of childhood vaccines to American children 
prevents more than 42,000 deaths and 20 million cases of disease for 
each birth cohort, saving nearly $14 billion in direct health care costs 
and $69 billion in broader costs to society.83

Yet vaccines are the victim of their own success.84 Today, childhood 
immunization rates are falling nationwide.85 When immunization rates 
are low, especially in localities where vaccine “exemptors” may cluster, 
disease outbreaks are more likely.86 For example, the year 2014 witnessed 
the most measles cases since 1994, with major outbreaks among Amish 
children in Ohio and across the United States as a result of exposure 
to an unvaccinated child at Disneyland in December 2014. Increasing 
numbers of parents have embraced “alternative vaccination schedules,” 
which permit them to “individualize” the standard childhood immuni-
zation schedule recommended by the American Academy of Pediatrics 
and the Centers for Disease Control and Prevention (CDC).87

This chapter illuminates the psychosocial nature of risk perception 
and risk construction by exploring the clashing views about the risks 
of contagious diseases and vaccines by vaccine advocates and vaccine 
opponents. At a time when most parents, and many health care provid-
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ers, have never seen a child afflicted with polio, pertussis, or measles,88 
growing numbers of parents are focused not on the risk that their chil-
dren might contract a disease preventable by vaccination but on the fear 
that vaccination itself could cause autism or another childhood afflic-
tion whose cause is unclear.89 Opponents of vaccination have publicized 
a variety of theories asserting that vaccines are dangerous to children. 
These theories have been uniformly tested and rejected; they lack scien-
tific merit.90 Nonetheless, some parents are still fearful that vaccines are 
not safe, and many are simply unsure.91

The controversy over childhood vaccination provides a striking 
counternarrative to earlier chapters. Exploring the construction of risk 
in the context of the debate over immunization mandates and parental 
opt- outs reveals the singular role that American law gives to parental 
choice in this one area of children’s health. Only in the case of vaccine 
refusals are parents not held legally accountable either for risking their 
own children’s health or for inflicting harm on other people’s children 
because of a failure to vaccinate. No parent has been sued or criminally 
prosecuted for failing to immunize her child.

In contrast, over the past fifty years many parents have faced crimi-
nal charges for forgoing lifesaving medical treatment for their children. 
Christian Science parents, as well as others with strongly held religious 
beliefs, have been convicted of manslaughter and other crimes after they 
failed to seek medical treatment for a sick child who they thought was 
suffering from the flu or other minor illness.92 In other cases physicians 
and hospital authorities have sought, and received, court orders com-
pelling children to receive medical treatment over their parents’ objec-
tions, whether the objections are religiously motivated or simply reflect 
parental beliefs that they know what is best for their children.93 And, 
as noted earlier, many pregnant women have been ordered to undergo 
medical treatment as a means of protecting fetal health. Other women 
have been criminally prosecuted for using drugs while pregnant as well 
as for other allegedly dangerous behaviors. Finally, mothers who failed 
to intervene to protect their children from the violence or abuse of a 
partner have also faced serious criminal charges; many have been con-
victed. The chapter concludes by exploring why parents who oppose 
vaccination for their children have thus far not faced legal consequences 
for their omission to act.
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Part IV, “A New Framework for Risk Assessment and Risk Reduc-
tion,” responds to the concerns raised by the previous chapters. Chap-
ter 10, “Moving Beyond Blame: Real Solutions for Children’s Health,” 
considers the risks to children’s health comprehensively, reviewing the 
sources of health risks to children and exploring the connections among 
them. The risks to children’s health and safety are multiple, complex, 
and synergistic. These threats cannot be reduced by resorting to sim-
plistic solutions and the scapegoating of mothers. In order to promote 
healthy fetal development, as well as the health of infants, older children, 
and adolescents, it is necessary to respond to the systemic factors that 
put children’s health at risk, including poverty and ethnic and racial dis-
crimination.94 The children most at risk for health problems are those 
who live in poor neighborhoods,95 in substandard, toxic housing, who 
lack access to nutritious food and quality health care, who do not have 
safe places to learn and to play, and who are more likely to be sexually 
abused and physically assaulted. Without addressing the broader risks 
to childhood health, the cycle of childhood poverty, illness, injury, and 
violence will repeat endlessly.

Fundamentally, our goal must be to improve the health of all of 
America’s children, not just those we know but children in all neighbor-
hoods. We must finally acknowledge that America’s children and fami-
lies are all part of one community, with much greater interdependence 
than most of us care to acknowledge. It really does “take a village” to 
nurture the next generation.96 To put it differently, despite our tendency 
to form close knit groups with like minded people, every parent’s actions 
can affect the lives and health of children who live only two ZIP codes 
away.97
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