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Introduction

The New Normal

For the past thirty years, medical doctors, social scientists, psycholo-
gists, policy analysts, jurists, and a wide spectrum of health care 
providers have been studying and discussing health inequality in Amer-
ica. Meanwhile, by one estimate, 83,570 minority patients die annually 
due to health care disparities.1 Black and brown patients consistently 
receive inferior medical treatment— fewer angiographies, bypass surger-
ies, organ transplants, cancer tests and resections, less access to pain 
treatment, rehabilitative services, asthma remedies, and nearly every 
other form of medical care— than their white counterparts. Yet minority 
patients are sicker and more likely to die than whites from a wide range 
of diseases and illnesses for which we have data.2 Certainly, this picture 
is complicated. For example, health and illness for all racial and eth-
nic groups follow a social gradient so that minority populations, which 
disproportionately occupy low socioeconomic strata, also predictably 
suffer relatively worse health outcomes than whites do.3 Although it is 
popular to blame the poor for their poor health by pointing to risky 
health behaviors, careful studies of nationally representative populations 
conclude that the significantly higher prevalence of cigarette smok-
ing, alcohol consumption, obesity, and physical inactivity are only one 
aspect of the relationship between lower socioeconomic status and poor 
health.4 Moreover, behavioral disparities must not be taken out of their 
societal context where unequal exposure to the stress of discrimination, 
inequitable access to healthy food and built environments, and inferior 
access to resources generally are integrally associated with many racial 
and ethnic differences in health behavior.5 In fact, racial and ethnic dif-
ferences in health treatment and outcomes persist in multiple studies 
even after controlling for differences in insurance status, income,6 edu-
cation, geography, and socioeconomic status.
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Researchers have identified numerous structural and individual 
determinants of these disparities at all levels. These include socioeco-
nomic circumstances such as poverty, inferior education, and segregated 
housing conditions along with lack of access to healthy food choices 
or recreational facilities; systemic and organizational contributors such 
as medical practice settings and sources of insurance; and geographic 
proximity to care. The economic and social conditions called “social de-
terminants of health” often drive patient- specific contributors to poor 
health such as poor family health history, diet, and low physical activity. 
All have been shown to contribute to the disparity of health outcomes 
experienced by ethnic and racial minority patients in the United States. 
However, this book is about the single most important determinant of 
health disparities that is not being widely discussed in straightforward 
terms: this determinant is racial and ethnic discrimination against mi-
nority patient populations, an uncontrovertibly significant contributor 
to health inequality.

The evidence that the majority of Americans involuntarily harbor 
anti- minority prejudices makes it impossible, even immoral, not to 
examine the impact of unconscious racism on health and health care. 
Therefore, this book makes a thorough examination of the scientific 
evidence that does exist to confirm that providers discriminate against 
patients and patients discriminate against providers. This cycle of dis-
crimination produces inequality throughout the health care system. The 
inequality itself is not news. But the fact that it is avoidable challenges 
the complacency that allows the racial and ethnic discrimination that 
produces them to persist. This book calls for providers, patients, sci-
entists, and jurists to face the uncomfortable truth that although overt 
racism, prejudice, and bigotry may have subsided in America, racial and 
ethnic injustice, unfairness, and even segregation in American health 
care have not. The most tragic proof that racial and ethnic injustice is 
alive and well is the phenomenon we politely call “health disparities.” 
The message of this book is that a significant cause of these health dis-
parities is the unconscious racial and ethnic bias that infects our deliv-
ery system. Implicit racial and ethnic biases in health care are harmful, 
avoidable, and unjust. This book charts a way to deal with health and 
health care disparities as injustices, not merely as inevitable byproducts 
of human nature or a phenomenon subordinate to biological and social 
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differences. Instead, the argument made here is that health inequality 
due to unconscious discrimination is a structural malady in need of a 
systemic cure.

This book lays bare a disturbing contradiction. On one hand, injustice 
and inequality are anathema to our professed national identity. Yet on 
the other hand, unconscious bias has become an entrenched and accept-
able social norm, empirically demonstrated to control decision- makers 
not only in health care, but in civil and criminal justice proceedings, 
law enforcement, employment, media, and education. Unconscious rac-
ism has become the new normal. Thus, to defeat inequality due to un-
conscious racism in health care, individuals as well as institutions must 
realign themselves away from this social norm that is incongruous with 
the core underlying values to which our nation’s doctors, patients, and 
health care professionals expressly aspire. The solutions this book pro-
poses are comprehensive; they have their origin in law, and to some this 
may seem radical. But they are solutions grounded in a historical and 
empirical record. The solutions are further supported by original, quali-
tative interviews reported here. These narratives allow doctors, nurses, 
and patients to bring their voices and real- life experiences to bear on a 
worthy cause: achieving justice and equity in American health care.

Chapter 1 recounts the historical origins of legally enforced discrimi-
nation that have laid the structural foundations for African, Asian, 
Hispanic, and Native Americans to suffer inferior health outcomes in 
the United States since this country’s inception. I argue that law has di-
rectly influenced the differences in health and health care experiences 
between minorities and whites throughout our nation’s history. When 
laws enforced slavery, segregation, and nationalism, minority health 
fared poorly. During the periods of our history when civil rights laws 
were effectively used to desegregate health care and promote equal ac-
cess, health care disparities improved. Today, however, traditional civil 
rights laws have become irrelevant in the effort to bring justice to health 
care. Those antidiscrimination laws punish only outright bigotry and 
the most virulent forms of racism. Now that these forms of overt racism 
are out of vogue and mostly absent from the health care system, the rule 
of law has been neutralized and no longer controls racial discrimina-
tion. Therefore, the great American tradition of running two separate 
and unequal medical systems for white and non- white patients is back.
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Chapter 2 explains the nature and evidence of discrimination in con-
temporary health care. The quantitative and qualitative data gathered in 
this chapter explain that health care providers unintentionally discrimi-
nate against racial and ethnic minority patients— and that their unin-
tentional discrimination directly and substantially contributes to ethnic 
and racial health care disparities. Moreover, the evidence also shows that 
patients hold implicit biases and thus react to providers’ discrimination 
through the lens of their own experiences with race bias and inequity. 
The result is a viciously reciprocal cycle of miscommunication between 
doctors and patients that ultimately harms patients’ health. When pa-
tients perceive or experience discrimination arising from implicit biases, 
they respond rationally by seeking to minimize the reoccurrence of the 
offense. Thus, minority patients are more likely to switch providers, less 
likely to follow up on or adhere to their doctors’ advice, and more likely 
to generally distrust their providers. Decreased patient satisfaction and 
decreased continuity of care follow, to the detriment of minority health 
outcomes. Much of the current discourse on health disparities “blames 
the victim,” charging patients with non- adherence and with poor diet 
and living choices or alleging the existence of biologically based justifi-
cations for inequality. My analysis of patient bias does not belong to this 
genre. Instead, I employ the evidence that patients unconsciously react 
negatively to unconscious racism to explain how implicit bias is a culprit 
on both sides of the clinical encounter, which occurs within a structur-
ally unsound environment that in turn reinforces bias.

Chapter 3 presents a preponderance of evidence showing that provid-
ers’ disparate treatment of their minority patients is closely associated 
with their implicit racial and ethnic biases. This chapter identifies physi-
cians’ unconscious racism as a primary contributor to health disparities. 
Chapters 4, 5, and 6 present the Biased Care Model, one of this book’s 
core contributions to advance our understanding of health and health 
care disparities. The Biased Care Model organizes the best social sci-
ence literature on implicit bias into a conceptual framework to answer 
important, but hitherto unresolved questions raised by the Institute of 
Medicine in its landmark 2003 report on American health disparities. 
Specifically, the Biased Care Model identifies the mechanisms by which 
implicit biases affect disparate health outcomes. The model explains 
how health providers continue to discriminate against minority patients 
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even as polls and surveys tell us that most Americans, especially doctors, 
are decidedly not racists. The model’s mechanisms are grounded in em-
pirical literature and are supported by the voices of doctors and patients 
whose interviews confirm the presence and influences of implicit biases 
in their clinical experiences. Thus, the rich qualitative and quantitative 
data that supports the Biased Care Model spans three chapters. Chap-
ter 4 describes the impact implicit biases have before a physician and 
patient meet, chapter 5 discusses the role of implicit biases during the 
clinical encounter, and chapter 6 examines the mechanisms that permit 
implicit biases to continue contributing to health disparities even after 
the clinical encounter ends. The questions these chapters confront are 
tough, and the facts are uncomfortable. The answers the Biased Care 
Model provides fill an important void in our understanding of the way 
health inequalities evolve, and thus they lay the foundation for fashion-
ing evidence- based policy solutions.

Chapter 7 introduces an evidentiary “game changer” in the discourse 
about addressing implicit bias in health care. This chapter explains the 
social science evidence that implicit racial and ethnic biases are mal-
leable. Contrary to popular fiction, unconscious racism is neither in-
evitable nor unalterable. This chapter is full of evidence that confirms 
that the habit of acting out of one’s implicit racial biases can be changed. 
Therefore, the chapter concludes, health care providers and the institu-
tions that employ them can be held morally responsible for addressing 
the inequities these biases cause. This chapter opens the way for struc-
tural responses to the health disparity crisis. The next chapter explains 
why responding to this crisis is not only a moral responsibility, but also 
appropriately a legal one.

Chapter 8 answers the question that will plague many health care pro-
viders who read this book, especially those who are sympathetic to the 
cause of justice and equality in health care: Why do we need a law to 
deal with implicit bias? The short answer is that other avenues will sim-
ply not work. Political efforts at universalizing access, regulatory efforts 
at enforcing cultural competency, and private efforts at “doing the right 
thing” have all failed. At best, these well- intentioned efforts have only 
reinforced the culture in which it is assumed that explicit racial motives 
have little remaining influence on health disparities today. Implicit bi-
ases are not entirely impervious to these programs and policies, but the 
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public health policy literature helps to explain why they are insufficient 
solutions. The more complete answer is that health care disparities are 
rooted in structural inequities and therefore require a structural solu-
tion. Consequently, the legal reforms I propose will change the context 
in which health care is delivered and shift the social norm that has tol-
erated health inequality for far too long. The policy problem presented 
by health care disparities has both the good and bad fortune to be a 
late- comer to the list of complex practical conundrums that fundamen-
tally challenge broad constitutionally protected American values such 
as racial equality and justice, but require interventions at the intersec-
tion of law and science to solve. For example, law has joined with sci-
entific expertise to help regulate the evolving challenges presented by 
climate change, genetically modified foods, and pharmacogenomics, 
just to name a few examples. Accordingly, chapter 8 makes the case for 
strengthening legal interventions to promote health equality.

Chapter 9 proposes concrete reforms founded on legal and scientific 
solutions to the problem of racial and ethnic health disparities. This 
chapter challenges current antidiscrimination law’s “naive” assumption 
that humans act solely in accordance with their explicit and conscious 
intentions. In fact, the scientific evidence indicates that we all act much 
more consistently with our unconscious and implicit intentions. I com-
pare the assumptions about human behavior that underlie the current 
law to what we know about real human behavior as it impacts health 
and health care, and I argue that antidiscrimination law should better 
match reality. I conclude with an appeal for action directed towards the 
four stakeholder groups I hope to impact most: social scientists, health 
care providers, law-  and policy- makers, and patients. I ask each group 
to consider its role in eradicating health inequality and to consider this 
book’s broader implications for the fight for racial and ethnic equality 
beyond health care.

While my focus here is on unconscious racism, I do not overlook 
other determinants of health disparities that will not succumb to legal 
remedies. Changing only the law will not solve the socioeconomic dis-
parities that lie at the foundation of our society and produce the poor 
health experienced by many poor people. Yet neither do I use the com-
plexity of the problem and its causes as an excuse to avoid forthrightly 
addressing the pervasiveness of discriminatory health care. I also cannot 
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shrink from confronting implicit racial bias due to a seemingly paralyz-
ing fear that doing so is the equivalent of charging health care providers 
with outright racism and bigotry. The cure for this paralysis is an ac-
curate understanding that implicit and unconscious biases are facts of 
American life that contradict and work against most Americans’ true 
intentions. Physicians are no exception; they need not be racist to dis-
criminate against racial minorities. Nevertheless, discrimination due to 
implicit bias must be addressed because it unnecessarily decreases the 
quality and length of life of people in this country who are not white. 
Distinguishing overt from unconscious racism frees us to honestly and 
candidly address the problem of providers’ implicit bias. In the process, 
we will see that the scientific evidence is legally sufficient to warrant or 
even mandate reform of antidiscrimination law.

I reach one primary conclusion in this book. It is that the presently 
available social science evidence associating implicit racial and ethnic 
bias with health disparities provides a morally compelling and legally 
sufficient basis for legal action. A sufficient stack of “further research”— 
the social scientist’s beloved refrain— could not be generated fast enough 
to slow the devastating effects of implicit bias on the lives of tens of 
thousands of minority patients each year. Ignoring health disparities due 
to discrimination is costly. In addition to the nearly 84,000 people of 
color who needlessly lose their lives annually due to health disparities, 
there are significant economic burdens imposed by health care discrimi-
nation. A 2009 report by the Joint Center for Political and Economic 
Studies estimated that eliminating health disparities would have reduced 
direct medical care expenditures by $229.4 billion and indirect costs due 
to illness and premature death by approximately $1 trillion during 2003– 
2006.7 Therefore, the pages that follow unite the medical, neuroscien-
tific, psychological, and sociological expertise on the issue of implicit 
bias and health disparities with the powerful influence of explicit and 
enforceable rules of law to devise an effective and innovative plan to re-
duce implicit biases in health care and eliminate the inequity they cause, 
so that all in America can enjoy a just, humane health care system, re-
gardless of color, race, or national origin.
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