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This volume presents twelve interventions into debates over priva-
tization: broadly, the transfer of state- provided or state- owned 
goods and services to the private sector. As we prepared to send 
the volume to press, President Donald Trump announced a plan 
to privatize the nation’s air traffic controllers. A private, nonprofit 
corporation, governed by a board composed primarily of repre-
sentatives of the major airlines, would operate and manage air traf-
fic control, currently under the purview of the Federal Aviation 
Administration. Supporters of privatization argue that the current 
system is inefficient and antiquated. Moreover, privatization would 
remove air traffic control from the congressional budget process, 
the unpredictability of which supporters claim has hindered prog-
ress, including the adoption of valuable new technology. Oppo-
nents of privatization complain that it would shift power to the 
airline industry, replacing ticket taxes with user fees (and thereby 
privatizing the power to tax), and, further, that privatization is not 
a solution to the challenge of modernization.

It might seem that the theoretical approaches of a NOMOS vol-
ume could shed relatively little light on issues such as who should 
have responsibility for air traffic control. Yet the lines of inquiry 
raised in these papers help to clarify what is at stake in such a deci-
sion. The papers press us to consider whether we should evalu-
ate the prospect of privatization instrumentally, in terms of the 
relative quality of outcomes, or whether public or private control 
reflects some non- instrumental values— equality, accountability, 
non- coercion— that would be imperiled by erroneous assignment 
of responsibility for action. In particular, the papers urge us to 
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think beyond efficiency in evaluating decisions to privatize. They 
also encourage us to reflect upon whether privatization in a given 
domain will hinder, enable, or transform the development of the 
state itself: in shifting control from legislatures to private actors, 
do we weaken or strengthen structures of governance?

The volume is in two parts. The first part takes up the moral 
implications of privatization. Debra Satz argues that privatiza-
tion can sometimes alter the structure of governance in ways that 
worsen inequality and which distort, fragment, and corrupt impor-
tant public goals. Her emphasis is on instrumental reasons (though 
she acknowledges that privatization can fail for non- instrumental 
reasons, as in the case of the privatization of the criminal justice 
system, which she considers an inherently governmental func-
tion). Satz rejects “abstract claims for and against privatization 
in the overwhelming majority of cases,” holding that the degree 
to which we should worry about inequality and the corruption of 
public purposes depend upon background details, existing regula-
tions, and the range of available policy alternatives.

While Satz argues that a focus on accountability often falls short 
of the target, and that inequality and the distortion of public ends 
generate more significant concerns, scholars such as Laura Dickin-
son disagree. Dickinson argues that a more expansive conception 
of accountability, which addresses the structural transformation 
of governance, includes concerns about distortion and equality. 
Through examples of security and military privatization, Dickin-
son maintains that such privatization has enabled the expansion 
of executive power and the fragmentation and diffusion of gov-
ernmental authority, threats to accountability with serious conse-
quences for democracy.

Alon Harel challenges the instrumental approach to the assess-
ment of privatization, which evaluates privatization strictly by refer-
ence to the agent who is most likely to make the just or correct deci-
sion, and to bring about the desired ends. Rather, Harel argues that 
the identity of the decision- maker, regardless of his or her proba-
bility of correctness, matters: he holds that privatization “severs the 
link” between citizens and decision- making processes, threatening 
citizens’ engagement and shared responsibility. Peter Jaworski dis-
agrees, arguing that institutions have only instrumental value, and 
must be evaluated— empirically— by reference to their outcomes. 
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Moreover, Jaworski suggests, the values of equality and fairness 
(for instance) that critics allege are intrinsic to state ownership are 
often realized as well, if not better, by privately owned enterprises; 
theoretical inquiries cannot prove that state- owned enterprises 
outperform their privately owned rivals on these dimensions.

Chiara Cordelli disputes the conception of privatization as dele-
gation to privately owned enterprises rather than state ownership; 
rather, she argues that privatization is better understood as the 
discharging of justice- based, public responsibilities through pri-
vate rather than public agents. These private agents need not be 
motivated by the aim of profit; nonprofits also constitute private 
actors on this model. Like Harel, Cordelli emphasizes the identity 
of the decision- maker: she holds that only public officials possess 
the shared institutional orientation that makes common political 
agency possible. Private actors, however benevolent their motives, 
impede the state’s capacity to realize simultaneously the functions 
of establishing an omnilateral system of rules (to guarantee equal 
freedom), to externalize certain burdens (realizing value pluralism) 
and to express through institutional arrangements civil reciprocity.

Finally, Jessica Flanigan offers a non- instrumentalist defense of 
privatization, arguing that the moral risk associated with coercion 
gives rise to a presumption against government provision of ser-
vices. Against Harel (separately and in his joint work with Avihay 
Dorfman), Flanigan argues that private actors may, for instance, 
legitimately inflict violence for the right reasons, and that pub-
lic officials may well act for bad reasons in exercising coercion. 
Against Cordelli, Flanigan argues that public institutions are not 
necessarily superior to private associations in their representation 
of moral equality or instantiation of justice, or other core values. 
Her wider argument is that because the public provision of goods 
and services generally entails coercion of those who do not con-
sent to receive or contribute to the goods in question, where possi-
ble, private actors should provide such goods. The relevant moral 
consideration is the permissibility of coercion in a given context; 
unlike public provision, privatization reflects the ideal of volun-
tarily providing goods and services.

The second part of the volume turns to the political conse-
quences of privatization, or the effect that privatization has on 
the state itself. Henry Farrell argues that rather than constraining 
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the state, replacing political inefficiencies with market competi-
tion, privatization has transformed the nature of state control to 
emphasize regulatory power. Rather than ushering in deregula-
tion, as many anticipated, Farrell demonstrates that privatization 
has in fact increased states’ reliance on regulation. Such reliance 
has in turn produced far- reaching changes in the interactions 
among markets, states, and international regulatory processes.

Whereas Farrell locates the inception of the current wave in the 
1980s, Joseph Heath holds that the pre- history of this wave— the 
phase of “corporatization” of state- owned enterprises— served as 
the true driver of the changes Farrell identifies, such as increased 
reliance on contracting. Heath suggests that the reforms aimed 
to remove state- owned enterprises from the political sphere, as a 
means of redressing agency problems, but in so doing changed 
their governance to such a degree that they were virtually indis-
tinguishable from the operation of private firms. Once the state- 
owned enterprises had become corporatized in response to these 
management problems, however, the argument for preserving 
public ownership when a privately owned firm could accomplish 
the same objective at lower cost became less compelling. Ulti-
mately, Heath identifies a number of circumstantial changes which 
affected the distribution of transaction costs, and which under-
mined the case for state involvement.

Eric MacGilvray argues that the logic of a principled distinction 
between public and private presupposes the existence of a liberal 
state, and that the key value liberals have typically appealed to in 
drawing the boundary is that of freedom. MacGilvray insists that 
such freedom is complex: in analyzing liberal freedom, we aim 
both at identifying the conditions under which agents can prop-
erly be held responsible (termed republican freedom), and at defin-
ing a social space within which the requirements of responsible 
agency may be diminished (market freedom). Liberalism unifies 
republican and market freedom; the debate over the boundary 
between public and private, understood this way, is core to its proj-
ect, and is unresolvable. In debating where to draw this boundary 
demarcating the proper allocation of responsibility for social out-
comes, MacGilvray suggests that we distinguish between the abdi-
cation and delegation of public responsibility. In so doing, he also 
highlights differences between de facto and de jure existence of 
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private non- responsibility, and between the question of whether a 
domain of conduct is a matter of public concern (a second- order 
question) and the first- order question of whether public or private 
hands should hold responsibility. These questions, however, must 
be resolved in the domain of republican freedom, through public 
contestation over tradeoffs and boundaries, and the rules govern-
ing the domains both of republican and market freedoms.

Gillian Hadfield and Barry Weingast argue against the presump-
tive priority of government even in the domain of law: in recent 
work, they have developed a framework for analyzing law in which 
they suggest that the main distinction between legal and other 
social orders is the presence of an entity capable of changing rules. 
But an equilibrium in which these rules generate compliance does 
not require a centralized enforcement authority; indeed, Had-
field and Weingast argue that fully centralized enforcement is in 
fact incapable of sustaining an equilibrium characterized by rule 
of law. Rather, the need to coordinate and incentivize voluntary 
participation under decentralized enforcement yields the norma-
tively attractive legal attributes associated with the rule of law, and 
Hadfield and Weingast draw on classical Athens to illustrate this 
model. On their account, private enforcement— in the sense of 
social sanctions and exclusion, limited use of force, and coopera-
tion with authorized enforcers— are essential for a legal system to 
achieve the rule of law.

In his response to Hadfield and Weingast, Alex Gourevitch 
lauds their model as a first, promising example of “Leninist 
game theory”— how a stateless utopia can nonetheless sustain the 
enforcement of the rule of law, the need for which in turn ulti-
mately dissolves once exploitation and poverty are removed. Given 
the injustices of mass incarceration and racial subjection in the 
United States, a vision of reducing, if not eliminating, the coercive 
enforcement of law is attractive. Nonetheless, Gourevitch argues 
that the Hadfield- Weingast model actually provides a positive 
theory of dystopia. Rather than yielding an equilibrium of decen-
tralized, private citizens enforcing laws that they rightly regard 
as commanding their obedience, Gourevitch holds that a more 
plausible equilibrium would provide for enforcement of the rule 
of law to secure dominant interests against a subject population 
without such enforcement powers. Insofar as Athens constitutes 
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an example, it is as an unjust hierarchy rather than a democratic 
ideal: one in which rule of law prevails among citizens on the backs 
of slaves.

The final paper, by Cécile Fabre, examines the Hadfield- 
Weingast argument in the context of the international legal sys-
tem. Fabre turns to the justifiability of the privatization of war, ask-
ing whether the state should allow private actors to decide whether 
or not to enforce international moral norms by means of war. If 
just enforcement of international moral norms requires adher-
ence to the rule of law, Hadfield and Weingast’s argument— which 
Fabre characterizes as the “radical view”— holds that decentralized 
and private actors must play an essential role undertaking enforce-
ment decisions and tasks. Fabre rejects the claim that private 
actors are necessary, but also challenges Harel’s argument (else-
where, but relying on a similar logic to his paper in this volume) 
that insofar as war is intrinsically a public enterprise, as a means of 
defending state interests, it cannot justifiably be conducted by pri-
vate agents. In contrast, Fabre develops a hybrid view, arguing that 
in some contexts non- state actors may wage a just war of defen-
sive enforcement, and that insofar as just wars aim at protecting 
individuals’ fundamental moral rights, if private actors are better 
able than official actors to protect those norms, there should be 
no moral objection to their participation.
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