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Introduction

Marital Business

Marriage is not what it used to be, and that is a good thing.
A search for the word “marriage” among books sold by one of the 

world’s largest online venues— Amazon.com— yields 223,270 results. A 
surprisingly large number of the first 100 offerings are aimed at readers 
whose marriages are failing. These selections give readers information 
on how to improve or save their marriages through a dizzying array of 
techniques. Some offer sensible advice, such as how to identify what is 
wrong in order to fix it, or how to work toward better financial man-
agement. Other authors assert that ailing marriages might be repaired 
through prayer or counseling. Some take aim at more intimate sources 
of trouble and offer tips for reigniting lost passion or, as one author pre-
fers, for turning your wife into a sex slave. A search for the word “wed-
ding” yields 78,453 titles, and the majority of the first 100 hits in this 
search are how- to guides: how to organize and plan a wedding; how to 
master wedding etiquette; how to make a jaw- dropping centerpiece; how 
to select just the right dress for your body type. By contrast, a search for 
the word “divorce” yields a mere 39,581 titles. In this category, the first 
100 titles suggest that authors are most eager to share their insights on 
how to get through divorce with as little pain and suffering as possible, 
and the pains they invoke are not just emotional but also financial and 
legal. Among the most notable aspects of these books is a repeated em-
phasis on children. Writers offer readers volumes of information about 
how to divorce successfully and with minimal damage to the emotional 
well- being of their offspring: how to tell kids about divorcing parents; 
how to navigate shared custody arrangements; how to approach the pos-
sibility of new stepparents.

At the risk of overstating the value of an unscientific, haphazard sur-
vey, we should nonetheless pause to notice that it illuminates some in-
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teresting trends. Of these three searches taken together, “marriage” by 
itself garners 66 percent of the published titles. “Wedding” garners 23 
percent, and “divorce” 11 percent. Perhaps more important, the recurring 
themes identified among the titles suggest some things about marriage 
that we ought to consider. Weddings, it seems, must be done right, and 
all elements— etiquette, decor, organization, timelines, seasonal varia-
tion, tuxedos, and dresses, dresses, dresses— must be taken into account 
in order for a wedding to be a success. But the success of a wedding and 
the success of a marriage are only marginally related, if at all. According 
to the publishing industry, weddings are fun, but marriage is among the 
most important and momentous things in life, and as we are told with 
great frequency, it is hard work. As such, it is worth fighting for, saving, 
modifying, adjusting, tailoring, and praying for, all in the hope of pres-
ervation. Divorce, in contrast, is to be avoided. It is painful, devastating, 
expensive, difficult for parents, and damaging to children.

In a series of articles entitled “The Past, Present and Future of the 
Wedding Industry,” Matt Douglas, Founder and CEO of Punchbowl, 
Inc., offers an interesting analysis of how digital innovation is influenc-
ing the wedding industry. According to statistics cited in the piece, ap-
proximately 250,000 people get married each year in the United States. 
Roughly 1 million Americans are employed in the wedding industry, 
which, in economic terms, is worth approximately $60 billion in the 
United States alone and $300 billion globally.1 That means that al-
though Americans make up about 5 percent of the global population, 
we are contributing 20 percent to the global wedding economy. More-
over, Douglas notes that although the marriage rate in the United States 
seems to be declining, the industry continues to grow at a rate of about 
2 percent annually. Weddings, it seems, have a bright future even if mar-
riage may not.

Marriage is a continual source of anxiety for a number of reasons. 
One commonly hears, for example, that in the United States half of all 
marriages end in divorce, but that statistic seems to unravel under closer 
scrutiny. A report published recently by the Pew Charitable Trusts notes 
that the percentage of people between the ages of twenty and thirty- four 
who have never married has risen sharply since 2000 alone.2 A report 
by the New York Times, published in 2014, notes that the divorce rate did 
rise during the 1970s and 1980s, a trend the author attributes to the femi-
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nist movement. Increased protection for women’s reproductive rights 
and greater numbers of women pursuing professional careers may have 
inspired the rise of divorce in the 1970s and 1980s, but it seems the trend 
has reversed course in recent years. People who married in the 1990s and 
later seem to be staying married at higher rates. The author offers some 
intriguing explanations for the reversal. Perhaps the primary reason that 
divorce rates are falling is because fewer people are getting married, and 
those who do marry are waiting until they are older and more financially 
secure before they take the plunge. Quoting from scholarly work on the 
longevity of marriage, the author notes that people used to get married 
in order to find a good homemaker or a good breadwinner. Today, ac-
cording to the author, more people wait to get married until they find 
their ideal “soul mate,” a shift that suggests that traditional gender roles 
have become less important to straight marriages.3 Nonetheless, as my 
quick search on Amazon indicates, anxiety about the threats to the cul-
tural value of marriage and its genderedness persists.

If there is any consistency to be found in the history of marriage, 
it is that it is always evolving and, simultaneously, has a long history 
of being perceived as an institution in crisis, threatened and waning in 
importance. Threatened by forces both from within and external to the 
marital couple, anxieties about change and crisis are intimately con-
nected. Indeed, it is fear of change that inspires this sense of perpetual 
crisis. Throughout history marriage served a variety of social purposes, 
including the formation political alliances; uniting families and estates; 
providing for the orderly transmission of property between generations; 
and regulating paternity, child care, and custody. It provided a foun-
dation for the family by setting up the legal fiction that families are a 
private entity, separate, distinct, and free from state interference. More 
recently, at least in the United States, the understanding of marriage 
has shifted from the social and political to the personal and romantic; 
consent is now a central feature of the decision to wed. These changes 
are less important to the quotidian realities of married life, and as the 
Times report mentioned earlier suggests, the importance of gender to 
straight marriages has been on the decline for a while. Despite being a 
long way from gender parity, more mothers have professional careers 
and more fathers participate fully in child care and the daily domestic 
chores necessary to the maintenance of a home. At the same time, gen-
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der has become increasingly visible and contested insofar as the gender 
of marriage as an institution is concerned. The good breadwinner and 
the good homemaker are no longer defined solely by gender, and yet, 
the growing numbers of lesbian and gay marriages around the globe are 
a source of considerable worry for those who claim to be maintaining 
ancient traditions.

Relatively speaking, the possibility that lesbian and gay couples might 
be legally married is a fairly new development. A few brave American 
couples pressed the issue politically in the early 1970s but with no suc-
cess. In 2001, the Netherlands became the first country to grant marriage 
rights to lesbian and gay couples (although, writing as someone who 
lives in Spain half of the year, I have noticed some disagreement about 
whether it was enacted or implemented first in the Netherlands or in 
Spain; the Spanish like to claim victory on this point). Since that time, 
more than twenty countries have recognized the waning importance of 
gender in marriage and expanded their legal definition to include les-
bian and gay couples. Moreover, as adoption and assisted reproductive 
technologies have proliferated, increasing numbers of lesbian and gay 
couples have become parents. Some nations have a history of allowing 
lesbians and gays to become parents, while in other countries the rights 
of lesbian and gay parents are strictly regulated. Gender, childbearing, 
child rearing, marriage, the family, and the state are no longer governed 
by the same social scripts that were once dominant. Change has hap-
pened globally and in a short period of time.

When the debate began, it seemed to many people almost absurd 
that lesbians and gays would hope to speak the sacred vows of matri-
mony and claim legal protection for their relationships. The Hawaiian 
case that sparked American interest on a national scale began in the 
early 1990s, not even five years after the U.S. Supreme Court opined 
that for gays and lesbians to claim a constitutional right to privacy was, 
at best, “facetious.”4 As litigants continued to advance their claims, and 
lesbian and gay marriage began to seem like a real possibility, conser-
vative opponents quickly took their case to state and federal legisla-
tures, passing laws and constitutional amendments to prevent that from 
happening. Meanwhile, lesbian and gay couples, parents, and families 
across the United States continued to insist on legal recognition. For a 
while it seemed that compromise would be sufficient, and jurisdictions 
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across the country offered lesbian and gay families domestic partner-
ships or civil unions. Before long, however, it became clear that such 
compromises were insufficient for at least two reasons. First, because 
such laws offered a patchwork of protections, they provided only some 
of the benefits and obligations of marriage itself. But, more important 
was the symbolic value of marriage, being able to reference one’s partner 
as “husband” or “wife.” Because registering as part of a civil union or 
domestic partnership simply did not invoke the same level of cultural 
capital as is attached to marriage, litigants continued to press the case 
for full access, something that would be recognized by states and the 
federal government and would be applicable across all American legal 
jurisdictions.

Polls tracking the issue of lesbian and gay marriage between 2001 
and 2016 indicate that sometime around 2011 opposition gave way to 
support. Between 2011 and 2016, support for lesbian and gay marriage 
steadily increased, and by the time the U.S. Supreme Court granted mar-
riage rights to lesbians and gays on a national scale, support levels had 
reached 55 percent.5 Despite the Supreme Court’s ruling and increased 
public support, many lesbian and gay couples remain wary of what 
might happen given the outcome of the 2016 presidential election. Ac-
cording the New York Times, applications for marriage licenses— for gays 
and straights alike— in New York City surged in November and Decem-
ber 2016, increasing more than 23 percent from the same period the year 
before.6 Similar trends are reported on a national scale, suggesting that 
all international couples, not just lesbians and gays, are on heightened 
alert about what might happen under a Trump administration that is 
promising mass deportations and familial disruption on an epic scale.

Legally Straight offers a critical reading of the marriage debate in 
American jurisprudence. The book relies on key judicial opinions in 
order to trace the fractures and realignments that opened in our under-
standing of heterosexuality as it was subjected to increased scrutiny and 
examination. In these texts we can see that what was once characterized 
as an elusive object of analysis was brought into the spotlight. As we 
looked closer, it seemed that marriage was becoming tarnished, and the 
trouble appeared to center around one very specific issue: reproduction. 
As opponents of lesbian and gay marriage emphasized the link between 
marriage and accidental pregnancy, the evidence mounted, the argu-
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ments proliferated, and resistance began to turn against itself. Hetero-
sexuality, it seemed for a moment, was little more than a set of palliative 
prescriptions for the worst of human behavior. Thus it became the prov-
ince of the courts to reinforce the cultural value of marriage by resisting 
what came to be known as the “procreation argument,” the assertion that 
marriage exists primarily to regulate the unruly aspects of heterosexual 
reproduction. Writing lesbian and gay families into the law of marriage 
became the more appealing option.

Chapter 1, “The End of Heterosexuality?,” sets up the theoretical and 
methodological framework that structures the rest of the book. The 
first section surveys feminist and queer scholarship on sexuality with 
an emphasis on what has been written about heterosexuality; a com-
mon theme running through the section is the elusiveness of the con-
cept. As Hanne Blank observes, heterosexuality has turned out to be 
rather potent despite its surprisingly short history.7 The second section 
of the chapter begins with a survey of literature on the construction of 
childhood with an emphasis on childhood and sexuality. Working back-
ward across the timeline of life— from adult marriage, to childhood, to 
fetuses— the chapter foreshadows the end of the book and the ways that 
the marriage debate is part of the same set of social and political con-
flicts as childhood sexuality, fetuses, women’s bodies, and reproductive 
rights. The final section of the chapter draws from sociolegal scholarship 
in order to schematize a method for investigating the intersection of law 
and culture in the marriage debate.

Chapter 2, “Old as the Book of Genesis,” examines how heterosexual 
procreation was rhetorically positioned in early legal opinions crafted 
to deny marriage rights to lesbian and gay couples. The chapter begins 
with one of the earliest legal decisions on the issue and traces the logic of 
that decision into the present. In the early years, courts needed no elabo-
rate reasoning to reject plaintiffs’ claims, and thus their rulings were 
presented in abbreviated form with little or no detail or explanation. 
Excluding lesbian and gay couples from marriage required no serious 
effort or thought. More recent decisions are part of a different rhetori-
cal trend, one that has required considerably more detailed explanation 
about the relationship between sexuality, reproduction, and childhood. 
What this chapter demonstrates is that the opponents of lesbian and gay 
marriage are more concerned with regulating gender roles and sexual-
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ity, more specifically sex, than they are about supporting the integrity 
of the family. Children and childhood are secondary to the overarching 
concern with controlling sex, gender, and reproduction.

Chapter 3, “Children by the Carload,” follows the arguments about 
heterosexual reproduction through more recent legal opinions. These 
texts demonstrate that assertions about reproduction alone could not 
sustain prohibitions on lesbian and gay marriage. Instead, these cases 
evince a shift from concerns with the regulation of sex to concerns about 
maintaining the ideological value of marriage. Here, gender and the 
regulation of sex assume a lesser role in judicial rulings as children and 
childhood begin to take center stage. The rhetorical strategies at work in 
these opinions reaffirm the value of family and child rearing, and they 
do so, in part, by downplaying the necessity of shoring up gender roles 
or imposing additional restrictions on sexual behavior.

Dissenting opinions from the U.S. Supreme Court’s major rulings on 
marriage are the focal point of chapter 4, “The Nearest Hippie.” Follow-
ing the lines of rhetorical logic traced through chapters 2 and 3, we can 
see how beliefs about reproduction shaped the opinions of the dissents. 
For the dissenting justices the Court’s rulings in both cases signify an 
expansion of “We the People” that is unacceptable, a move from which 
they explicitly distance themselves and, indeed, represent themselves as 
victims of a powerful minority. Their masculine heterosexual privilege 
was compromised, and the dissenting justices took it personally.

The central texts of chapter 5, “A Union Unlike Any Other,” are Justice 
Kennedy’s majority opinions in the Court’s two affirmative rulings on 
lesbian and gay marriage. Here the Court foregrounds the interests of 
children and childhood and reimagines the cultural value of marriage 
and family— a vision without the emphasis on sex and gender that we 
see in the dissents. Here, the recurring themes of dignity and legal rec-
ognition suture gays and lesbians to the national order, thereby avoiding 
the symbolic damage that would have resulted had the Supreme Court 
allowed existing beliefs about heterosexuality to flourish and determine 
the outcomes. Despite the lofty elegance of Justice Kennedy’s opinions, 
these texts also display a preservation of heterosexual privilege, one that 
by minimizing the differences between lesbian/gay and straight mar-
riages assimilates lesbians and gays into a heterosexual script and ren-
ders us legally straight.
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The conclusion, “Marital Jeremiad,” draws together the threads of 
argument from the preceding chapters in order to examine how these 
various elements work in other legal and cultural contexts. Contrary 
to the worries of many lesbian and gay marriage opponents, these suc-
cesses have not undermined the operations of gender in our culture. The 
ongoing battle over women’s reproductive rights, problems of teenage 
sexting, the ever- widening dragnet of prosecution for child pornogra-
phy, and institutional worries about campus sexual assault and Title IX 
indicate that all of the most damaging and problematic operations of 
gender remain intact, but they have become louder and more histrionic 
in other ways and in other social locations. Although the battles have 
quieted on the marriage front, they have escalated and become more 
vitriolic elsewhere. New and dangerous ideas are proliferating and gain-
ing strength in a manner that fortifies what the marriage debate set in 
motion. Rather than undermining heterosexuality and the marital ideol-
ogy associated with it, the legal language of the lesbian and gay marriage 
debate has instead shored up and strengthened the social scripts associ-
ated with heterosexuality, gender, reproduction, and childhood.
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