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Introduction

Lives on the Line: From Capital Punishment to Life 
without Parole

C ha r l e s  J .  O g l et r e e ,  J r . ,  a n d  Au s t i n  S a r at

Death, in its finality, differs more from life imprisonment 
than a 100-year prison term differs from one of only a year 
or two.

—Justice Stewart, Woodson v. North Carolina

Life without parole is a very strange sentence when you think 
about it. The punishment seems either too much or too little. If 
a sadistic or extraordinarily cold, callous killer deserves to die, 
then why not kill him? But if we are going to keep the killer 
alive when we could otherwise execute him, why strip him of 
all hope?

—Robert Blecker, quoted in Adam Liptak, “Serving Life with 
No Chance of Redemption,” New York Times, October 5, 2005

Writing in October 2005, New York Times reporter Adam Liptak 
observed that “in just the last 30 years, the United States has created 
something never before seen in its history and unheard of around the 
globe: a booming population of prisoners whose only way out of prison 
is likely to be inside a coffin. .  .  . Driven by tougher laws and political 
pressure on governors and parole boards, thousands of lifers are going 
into prisons each year, and in many states only a few are ever coming 
out, even in cases where judges and prosecutors did not intend to put 
them away forever.”1 In fact, in every decade over the last third of the 
20th century, at least eight states joined the list of those authorizing sen-
tences of life without parole (LWOP) as part of their criminal code (see 
figure I.1).
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Fig. I.1. State enactment of LWOP statutes in the United States over time. Source: Steven 
Mulroy, “Avoiding ‘Death by Default’: Does the Constitution Require a ‘Life without 
Parole’ Alternative to the Death Penalty?,” 79 Tulane Law Review (2005): 450n. 32.

As a result of these legislative changes, LWOP sentences increased expo-
nentially.2 Between 1992 and 2008, the LWOP population in the United 
States increased 230%,3 so that today more prisoners are serving life terms 
than ever before (see figure I.2).4

Yet life sentences in general, and LWOP in particular, are by no means 
new to the American experience. LWOP has been a feature of American 
penal practice for almost a century. Some of its earliest uses are found in 
habitual criminal statutes, today known as “three-strike laws.” For example, 
Ohio’s 1929 habitual criminal statute provided that those sentenced “serve a 
term of his or her natural life.”5 Such statutes have been a significant source 
of the recent growth in the LWOP population. Thus, “Alabama’s habitual 
offender statute caused the ‘life without possibility of parole’ population to 
increase by an average of 277 persons per year between 1981 and 1986.”6 Table 
I.1 summarizes current three-strike laws, the felonies they include, and the 
number of people sentenced to LWOP under them. Only states with three-
strike laws that mandate LWOP are represented.

In addition to LWOP’s early, and continuing, association with habitual 
criminal statutes, it has, since the middle of the 20th century, been used 
regularly as a sentence in murder cases.7 Indeed one of the most conspicu-
ous factors in the growth of LWOP as a sentence in those cases has been 
an alliance of death penalty abolitionists and conservative, tough-on-crime 
politicians. For abolitionists, life without parole, as James Liebman notes, 
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Fig. I.2. Growth in LWOP population in the United States, 1984–2008. Sources: Figures 
from 1984: Donald Macdonald and Leonard Morgenbersser, “Life without Parole Statutes 
in the United States,” NYS Department of Correctional Services, Division of Program 
Planning, Research, and Evaluation, 1984; figures from 1992: Kathleen McGuire and Ann 
L. Pastore, eds., Sourcebook of Criminal Justice Statistics 1992, Bureau of Justice Statistics, 
1993; figures from 2003: Marc Mauer, Ryan S. King, and Malcolm C. Young, “The Mean-
ing of ‘Life’: Long Prison Sentences in Context,” Sentencing Project, May 2004; figures 
from 2008: Ashley Nellis and Ryan King, “No Exit: The Expanding Use of Life Sentences 
in America,” Sentencing Project, 2009. 

“has been absolutely crucial to whatever progress has been made against the 
death penalty. The drop in death sentences [from 320 in 1996 to 125 in 2004] 
would not have happened without LWOP.”8 Or, as Liptak writes, the growth 
of LWOP “is in some ways an artifact of the death penalty. Opponents of cap-
ital punishment have promoted life sentences as an alternative to execution. 
And as the nation’s enthusiasm for the death penalty wanes amid restrictive 
Supreme Court rulings and a spate of death row exonerations, more states 
are turning to life sentences.”9

For some advocates of LWOP, it is a milder alternative to the unique 
harshness of capital punishment. As one oft-repeated phrase puts it, “death 
is different.” For death penalty abolitionists, the availability of LWOP as an 
alternative sanction for serious crimes can be a powerful tool in arguing 
against morally fraught state killing. A recent poll found that 70% of Cali-
fornians are in favor of the death penalty.10 Offered LWOP as an alternative, 
however, only 41% favored the death penalty for first-degree murder.11 Strong 
majoritarian support for capital punishment, this seems to suggest, can be 
undermined effectively by upholding LWOP as a viable alternative.

For strict retributivists, on the other hand, precisely because “death is dif-
ferent,” capital punishment is the sole appropriate response to certain crimes, 
such as murder.12 However, while justice sometimes requires death, it also 
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Ta b l e  I . 1
State Three-Strike Laws Requiring Mandatory LWOP

State “Strike Zone”
Number of 
Strikes 

Number 
Sentenced

Georgia Murder, armed robbery, kidnapping, rape, 
aggravated child molesting, aggravated sodomy, 
aggravated sexual battery

Two

Any felony* Four 7,631**
Indiana Murder, rape, sexual battery with a weapon, 

child molesting, arson, robbery, burglary with 
a weapon or resulting in serious injury, drug 
dealing

Three 38

Louisiana Murder, attempted murder, manslaughter, 
rape, armed robbery, kidnapping, serious drug 
offenses, serious felony offenses,

Three N/A

Any four felony convictions with at least one on 
the above list

Four

Maryland Murder, rape, robbery, first- or second-degree 
sexual offense, arson, burglary, kidnapping, 
carjacking, manslaughter, use of firearm in 
felony, assault with intent to murder, rape, rob, 
or commit sexual offense; separate prison terms 
required for each offense

Four 330

Montana Deliberate homicide, aggravated kidnapping, 
sexual intercourse without consent, ritual abuse 
of a minor

Two 0

Mitigated deliberate homicide, aggravated 
assault, kidnapping, robbery

Three

New Jersey Murder, robbery, carjacking Three 10
North 
Carolina

47 violent felonies; separate indictment and 
finding that offender is “violent habitual 
offender”

Three 22

South 
Carolina

Murder, voluntary manslaughter, homicide by 
child abuse, rape, kidnapping, armed robbery, 
drug trafficking, embezzlement, bribery, certain 
accessory and attempted offenses

Two 14

Tennessee Murder, aggravated kidnapping, robbery, arson, 
rape, rape of child; prior prison term required

Two 14

Same as above, plus rape, aggravated sexual bat-
tery; separate prison terms required

Three

Utah Any first- or second-degree felony Three N/A
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State “Strike Zone”
Number of 
Strikes 

Number 
Sentenced

Virginia Murder, kidnapping, robbery, carjacking, sexual 
assault, conspiracy with these crimes

Three 328

Washington Murder, manslaughter, rape, child molesta-
tion, robbery, aggravated assault, explosion 
with threat to humans, extortion, kidnapping, 
vehicular assault, arson, attempted arson, bur-
glary, any felony with deadly weapon, treason, 
prompting prostitution, leading organized 
crime

Three 209

Wisconsin Murder, manslaughter, vehicular homicide, 
aggravated battery, abuse of children, robbery, 
sexual assault, taking hostages, kidnapping, 
arson, burglary

Three 9

Federal 
government

Murder, voluntary manslaughter, assault with 
intent to commit murder or rape, robbery, 
aggravated sexual abuse, abusive sexual contact, 
kidnapping, aircraft piracy, carjacking, extor-
tion, arson, firearms use, serious drug crimes

Three 35

* In Georgia, any four felonies mandate a maximum sentence, not necessarily LWOP.
** This statistic includes all those sentences in the scheme described just above; thus, 

the true LWOP is not known for certain. All sentence statistics as of 2004.
Source: Jennifer Walsh, Three Strikes Laws (Westport, CT: Greenwood, 2007), 120.

demands gradations of punishment. “If we more nearly matched crime with 
punishment,” argues noted retributivist Robert Blecker, “we would design a 
pain-free death for those who killed their victims painlessly, while reserving 
a painful death for those who sadistically tortured their victims.”13 Collapsing 
these fine gradations of punishment into a single punishment, either death 
or life without parole, would, in this line of thinking, be a betrayal of justice.

While conservative support for LWOP seems consistent with a tough-on-
crime politics,14 support for LWOP among abolitionists requires some expla-
nation. Part of their rationale for advocating LWOP rested on public opinion 
polls that showed support for capital punishment to be based, in part, on 
worries about the premature parole of violent felons. And what is true for the 
general public also seems to be true for jurors. John Blume et al., reporting 
on their research on capital juries, note that “future dangerousness is on the 
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minds of most capital jurors, and is thus ‘at issue’ in virtually all capital tri-
als, no matter what the prosecution says or does not say.”15 Between 53% and 
66% of jurors surveyed stated that the deliberations focused a “fair amount” 
on the issue of future dangerousness. Additionally, among those surveyed 
from cases in which the prosecution did not put future dangerousness at 
issue, 77% reported that personal concern that the defendant might again be 
a harm to society was important in how they voted.16

Abolitionists support LWOP to allay those worries. Some abolitionists 
have even gone so far as to argue that not allowing juries to consider LWOP 
in the sentencing phase of capital trials is unconstitutional.17 They claim that 
“the absence of an LWOP option causes the death penalty to be imposed as 
an expedient rather than as the product of a reasoned judgment that death 
is the appropriate punishment.”18 They believe that without an LWOP option 
jurors are offered a forced choice, a choice with a bias toward death. This 
forced choice is of particular concern since it seems incompatible with the 
heightened standards of reliability required in capital sentencing by the 
Supreme Court’s Furman and Gregg decisions.

Nonetheless, some recent research raises questions about the wisdom of 
the abolitionist embrace of LWOP. It reveals that “the enactment of life-with-
out-parole statutes is correlated with a small decrease in the number of death 
sentences handed down, but it has not led to a significant reduction in exe-
cution.”19 Additional evidence suggests that “the patterns of death sentences 
in different states mirror each other, regardless of whether or when those 
states pass life-without-parole statutes.”20 Moreover, “from 1992 to 2003, the 
number of prisoners incarcerated for life without parole jumped from 12,453 
to 33,633. Over the same period, the number of Americans on death row 
increased from 2575 to 3374. In other words, while the death row population 
grew by 31%, the population of those incarcerated for LWOP grew 170%.”21

Reflecting on the abolitionist embrace of LWOP, Julian Wright argues that 
“instead of saving lives, the sanction toughens the sentences of criminals 
who would not have received the death penalty under the sentencing struc-
ture” beforehand.22 In his view, the most important result of the adoption of 
LWOP has been to spur life sentences for noncapital crimes. “Death penalty 
abolitionists,” he says, “have a responsibility to consider carefully the effects 
of such laws on noncapital defendants before they engineer or encourage 
their passage.”23

In spite of such concerns, abolitionists continue to provide support neces-
sary to enact LWOP legislation. For example, in 2004, the Kansas legislature, 
controlled by Republicans, passed an LWOP statute authored by death pen-
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alty advocates. The bill was signed into law, however, by Kathleen Sebelius, 
Kansas’s anti-death-penalty governor.24

Despite LWOP’s popularity among abolitionists and tough-on-crime poli-
ticians,25 controversy surrounding it remains intense. While some maintain 
that LWOP is an appropriate sanction because of its deterrent and retributive 
functions, and defend it by arguing that its use has been partially respon-
sible for America’s declining crime rates,26 others claim that “the movement 
toward reduced discretion in such cases [as LWOP] has resulted in lengthier 
periods of incarceration than are necessary to achieve public safety goals.”27

Critics also highlight issues of cost. As more inmates are sentenced to life, 
the overall cost of imprisonment increases dramatically. Not only will it cost 
more to incarcerate a larger population, they suggest, but it will also become 
increasingly costly to house aging prisoners. Resulting in large part from the 
increase in life and LWOP sentences, “from 1979 through 2002, the average 
inmate age increased from 28.7 to 34.7 years, and this growth rate is expected 
to continue until 2010 when it is projected to accelerate. . . . And while pris-
oners over the age of fifty make up only 6% of the prison population in 
Georgia currently, this 6% currently consumes 12% of the prison healthcare 
resources.”28 The Sentencing Project estimates that it costs approximately $1 
million to house a prisoner from age forty to age seventy.29

Moreover, incarcerating criminals until death may not be necessary to 
serve public safety goals. Mauer et al. survey several studies on recidivism 
and find that

lifers have very low rates of recidivism, including for violent crimes. For 
example, in Michigan, 175 persons convicted of murder were paroled 
between 1937 and 1961; none committed another homicide and only four 
were returned to prison for other offenses. In Canada, between 1920 and 
1967, 119 persons originally sentenced to death for murder had their sen-
tences commuted to life and were eventually released on parole; one was 
convicted of another homicide. From 1959 to 1967, an additional 32 persons 
were released and by 1967 only one had been convicted of a new offense 
(not a murder).30

Studies such as these strongly suggest that LWOP sentences are excessive 
from a deterrence and public safety perspective.

There is also evidence that, as is the case with capital punishment, LWOP 
is riddled with racial disparity. “Racial and ethnic minorities,” Ashley Nel-
lis and Ryan King observe, “serve a disproportionate share of life sentences. 
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Two-thirds of people with life sentences (66.4%) are nonwhite, reaching as 
high as 83.7% of the life sentenced population in the state of New York.”31 
Additionally, in 2008, the United Nations Committee on the Elimination of 
Racial Discrimination (CERD) expressed concern over “stark racial dispari-
ties” in the American criminal justice system, noting further that “young 
offenders belonging to racial, ethnic and national minorities, including chil-
dren, constitute a disproportionate number of those sentenced to life impris-
onment without parole.”32

Evidence of race effects on the adult LWOP population is also troubling. 
Nellis and King found that “while 45% of the parole-eligible population is 
African American, blacks comprise 56.4% of the LWOP population.”33 Not 
only are blacks overrepresented initially within the life-sentenced popula-
tion, this statistic indicates that blacks are deemed parole ineligible dispro-
portionately as well. These findings of racial disparities are hardly surprising: 
discriminatory sentencing drives the demographics of prison populations 
from death row down to the county jail.

However, sociologist Bruce Western argues that incarceration is not 
merely a symptom of social inequality but that it creates and exacerbates 
inequality by undermining families and further separating poor communi-
ties of color from the American mainstream.34 Western demonstrates that 
incarceration is a collection of policy responses that exact their own long-
term, negative effects on communities. Such policies, he argues, not only fail 
to protect communities from crime but also widen the inequality gap and the 
psychological distance between people of color who live in distressed com-
munities and everyone else.

LWOP, more than any other form of incarceration, imposes a permanent 
disruption on marginal and minority communities. It permanently hardens 
the psychological degradation of distressed minority communities by con-
veying the message that offenders from these communities are distinctly irre-
deemable: they must be locked up forever because they could never change.

For law and order advocates, LWOP’s promise of permanent containment 
is precisely what recommends it. Homicidal home invaders, serial rapists, 
terrorists, and other serious offenders are seen as so dangerous to society 
that community safety can be assured only by punishment that both perma-
nently incapacitates the offender and serves as a strong deterrent to would-
be criminals.35

For critics of LWOP, it is its mechanical and final quality that raises con-
cerns. They contend that all mandatory LWOP sentences should be invali-
dated just as mandatory death penalty sentences have been. As Andrew Mun 
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puts it, “capital punishment and mandatory life sentences without parole 
share one important characteristic: the offender never regains freedom. Both 
punishments assume that the offender exhibits an incapacity for reform and 
rehabilitation.”36 Leon Sheleff argues that the U.S. Supreme Court should 
“consider whether life imprisonment is not in violation of the ‘cruel and 
unusual’ provision not just because it is disproportional to the crime, nor 
because the due process provision of the Fourteenth Amendment have been 
violated, but because, in and of itself, a life sentence constitutes cruelty.”37 
Sheleff notes that “the Court could consider ‘evolving standards of decency’ 
and examine the evidence, admittedly limited, yet nevertheless growing, on 
the nature of confinement when there is no, or only little, hope of release.”38

Until recently, such arguments seemed quite futile. Almost forty years 
ago, the Supreme Court ruled in Schick v. Reed that President Eisenhower’s 
commutation of the defendant’s death sentence to LWOP was constitution-
ally valid. The Court held that the “without parole” stipulation was not an 
abuse of discretion as the defendant charged.39 While the Court’s discussion 
of parole was not extensive, the ruling nonetheless provided impetus for leg-
islatures in passing further LWOP statutes.

Five years later, in Government of the Virgin Islands v. Gereau, the defen-
dant in an LWOP case argued that “the sentence’s sheer length precluded any 
opportunity for parole and thus eliminated any incentive for rehabilitation.”40 
He alleged that his sentence was cruel and unusual punishment. The Third 
Circuit Court of Appeals did not agree. Deferring to state legislatures, it cited 
Schick as establishing that LWOP did not violate the Eighth Amendment.

In 1985, in U.S. v. O’Driscoll, the Tenth Circuit ruled that LWOP was not 
disproportionate punishment under the Eighth Amendment when imposed 
on a notorious kidnapper. The precedential significance of O’Driscoll was the 
Court’s ruling that the “vicious propensities of the defendant and his lack of 
. . . respect for human life” permitted the sentence.41 The Court held that “ret-
ribution and rehabilitation are equally permissible goals of rehabilitation,” 
thus invalidating the proportionality claim against LWOP.42 In Harmelin v. 
Michigan and Ewing v. California, the Supreme Court continued this trend of 
upholding LWOP sentences.43 Reflecting on this line of cases, Wright notes 
that “at the federal level [the] issue [of LWOP’s constitutionality] may never 
have been argued thoroughly, but it has been decided definitively.”44

Yet recent developments suggest that LWOP’s constitutional status is not 
unshakably stable. The Supreme Court’s decision in Graham v. Florida illus-
trates this fact.45 The Court in Graham held that LWOP is an unconstitution-
ally cruel and unusual punishment when imposed on juveniles for nonho-
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micide offenses. As the Court noted, “when compared to an adult murderer, 
a juvenile offender who did not kill or intend to kill has a twice diminished 
moral culpability.”46 For all those whose culpability is not “twice diminished,” 
the opinion’s logic suggests, LWOP retains its moral and legal validity.

That said, perhaps Graham opens up new ground to contest harsh punish-
ments. As Justice Thomas put it in his dissent, “‘Death is different’ no longer. 
The Court now claims not only the power categorically to reserve the ‘most 
severe punishment’ for those the Court thinks are ‘the most deserving of 
execution,’ . . . but also to declare that ‘less culpable’ persons are categorically 
exempt from the ‘second most severe penalty.’”47

And, as Thomas further points out, the Court presents no coherent theory 
of juvenile cognition that meaningfully distinguishes the juvenile rapist and 
the juvenile murderer.48 So perhaps—to Justice Thomas’s horror, no doubt—
categorical bars on harsh punishment might continue to expand. Unlike cap-
ital punishment, the distinction between LWOP and slightly shorter prison 
sentences is a fragile one. So where the meaning and morality of LWOP are 
up for grabs, so too might be the viability of many lesser sentences.

Although LWOP has become both a more prominent and controversial 
part of the carceral state, scholars have done little to unearth its meaning 
and significance in American society, politics, and law. While a substan-
tial body of scholarship focuses on efforts to explain the late 20th-century 
incarceration boom in the United States,49 little attention has been focused 
specifically on LWOP. When it has been talked about, LWOP has gener-
ally been folded into broad theories seeking to explain America’s penchant 
for incarceration. Life without Parole: America’s New Death Penalty? looks 
inside the dramatic and well-documented growth of incarceration to focus 
specifically on LWOP.

This book is divided into two parts. In part 1, the contributors consider 
LWOP in light of broader developments in the history and modern practice 
of punishment. Chapters in part 2 examine social, political, and legal factors 
that shape efforts to reform or eliminate LWOP sentences.

Part 1 begins with a chapter by Josh Bowers, who examines LWOP in 
light of the history and current practices of capital punishment. His chap-
ter focuses specifically on the presence and absence of reasoned delibera-
tion over equitable blameworthiness, or “equitable discretion,” in LWOP and 
death cases. From this angle, Bowers suggests that contemporary LWOP sen-
tences, because they are often mandatory, bear a resemblance to the histori-
cal death penalty. “LWOP is not so much the new death penalty,” he argues, 
“as the old one.”
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As Bowers sees it, today’s LWOP sentencing resembles the English crim-
inal justice system from the early 17th to early 19th centuries—during the 
period of the so-called Bloody Code. The Bloody Code combined mandatory 
death sentencing with “unofficial” opportunities for discretionary interven-
tion. Juries and other legal authorities had significant discretion to circum-
vent the mandates of the Bloody Code. The jury acted as a quasi-legislative 
body, structuring “the substantive law to meet the equitable demands of the 
particular case.” While the Bloody Code was “clearly harsh in its penalty,” it 
was “positively lenient in its administration.”

When it comes to modern American sentencing practices (which now 
tend to be mandatory and determinate), the death penalty is an anomaly. The 
Supreme Court has resisted the application of mandatory sentencing rules to 
capital sentencing. The Court refuses to let the states “swing the pendulum 
from unfettered capital-sentencing discretion to unbending determinacy.” 
Two principal mechanisms have been established to ensure particularized 
sentencing in the administration of the death penalty: (1) proportionality 
review and (2) the bifurcated trial structure. While the Bloody Code allowed 
for an enormous amount of deadly error, the guided discretion of modern 
capital-sentencing procedure resets the default to moderation.

In contrast, LWOP sentencing and other noncapital-sentencing proce-
dures in the United States have been practically stripped of meaningful equi-
table discretionary practices. In this way, LWOP statutes come to look more 
like the Bloody Code than the contemporary death penalty. Yet today, juries, 
judges, and other officials are no longer able to soften the ostensibly manda-
tory and draconian nature of criminal codes. The risk of arbitrary harshness 
is, Bowers contends, even greater under LWOP than under the historical 
death penalty of the Bloody Code. Bowers does not envision a return to the 
unchecked equitable discretion of early England but recommends a middle 
course somewhere between wholly “mechanistic” and wholly “evaluative” 
approaches.

He argues that modern capital-sentencing procedures should be applied 
to LWOP sentencing. As he sees it, LWOP is no less final than capital punish-
ment. Nor is it any less severe. Bowers proposes “leveling the equitable play-
ing field between life and death.” LWOP, in his view, should not be imposed 
without equitable discretion.

Jessica S. Henry continues the exploration of the meaning of LWOP by 
focusing on the need to broaden the context within which LWOP is gener-
ally discussed. She suggests that it is part of, and exemplifies, larger phenom-
ena in the American penal system. In her view, life imprisonment should be 
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seen as an ultimate punishment: severe, often irrevocable, and, in the case 
of LWOP sentences, certain to end in death. And, beyond LWOP, there are 
other so-called death-in-prison (DIP) sentences, such as life imprisonment 
with the theoretical, but not actual, possibility of release because of jurisdic-
tional parole practices, determinate sentences that far exceed an offender’s 
life expectancy, and indefinite civil confinement. These DIP sentences could 
also be described as “ultimate.” Yet virtually no attention has been paid to 
this broader category of DIP sentences.

In Henry’s view, DIP sentences are closer to capital punishment than 
they are to any other sanction. Both are “severe and degrading,” “arbitrarily 
imposed,” and “condemned” internationally. And yet DIP sentencing proce-
dures lack the heightened protections and judicial scrutiny afforded to capi-
tal cases. These sentences, which surpass an individual’s life span, are, in her 
view, designed to send a powerful message of banishment.

DIP sentences, more often than not, are as irrevocable as capital sen-
tences, if not more so. Henry argues that DIP sentences are “by their nature” 
worse than death sentences. And, like the contributions to this book by Sha-
ron Dolovich and Jonathan Simon, Henry recognizes that DIP sentences 
deny the humanity of those on whom they are imposed.

Henry notes that both DIP sentences and capital punishment have been 
condemned by other contemporary societies as violations of human rights. 
As Simon argues in his later chapter, many nations in Europe reject LWOP 
on the basis that it is inconsistent with human dignity. In other words, “no 
human being should be regarded as beyond improvement and therefore 
should always have the prospect for release.”50 Finally, Henry interprets the 
Court’s decision in Graham v. Florida as an indication of its recognition that 
LWOP is, at least to some degree, uniquely severe.

DIP sentences, in spite of their similarity to capital punishment, remain 
largely underscrutinized. As I. Bennett Capers does in his later chapter, Henry 
believes there is a complete disconnect between the harshness of DIP sen-
tences and the scrutiny provided to them. Henry argues that, because of the 
severity of DIP sentences, they should be reserved for only the worst of the 
worst. Arbitrariness in DIP sentencing is easily found in the context of habit-
ual offender statutes, drug offenses, and the imposition of lengthy sentences. 
Still, it goes largely unnoticed and wholly unregulated. This is a situation that 
Henry, like Bowers, believes should be remedied by extending the procedural 
protections traditionally afforded in death penalty cases to all DIP sentences.

The next chapter, by Sharon Dolovich, sees LWOP as emblematic, as 
exemplifying the purpose and function of imprisonment more generally. As 
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she puts it, LWOP “most effectively captures the central motivating aim of 
the contemporary American carceral system.” Dolovich, following Henry, 
believes that LWOP represents a promise of “permanent exclusion” and 
ensures “wholesale banishment.”

Dolovich’s chapter describes two starkly different attitudes toward impris-
onment, one she labels “reintegrationist,” the other “exclusionary.” She argues 
that, in recent years, the American penal system has come to fully embrace 
exclusion. The criminal justice system has become a human “sorting mecha-
nism” in which convicts become officially branded as “noncitizens.” In this 
system, LWOP is one of many strategies employed to maintain the “bound-
ary between inmates and the broader society.”

Dolovich outlines the emergence of the “exclusionary ideal” in the United 
States. Throughout most of the 20th century, she reminds us, indeterminate 
sentencing and parole release were the norm in what was a penal system ori-
ented toward reintegration. The principle of rehabilitation dominated the 
American criminal justice system; correctional practices were aimed at inmate 
reform, not isolation. As Dolovich puts it, “the rehabilitative ideal at least sig-
naled a recognition . . . that penal subjects were fellow human beings.” Never-
theless, the 1970s saw a dramatic turn in penological priorities away from reha-
bilitation toward more punitive principles. A shift to mandatory sentencing 
signaled this larger move in the direction of the exclusionary ideal. “Any under-
standing of prisoners as people,” Dolovich writes, “drops out of the picture.”

Dolovich argues that the virtual disappearance of parole is also entirely 
consistent with the exclusionary project. “LWOP,” she says, “is the perfect 
exclusionary strategy”: irrevocable exile. Moreover, even where the possibil-
ity of parole is formally maintained, it is now rarely granted. In California, 
for example, during the last decade, the Board of Parole Hearings has denied 
98% of petitions. This fact exemplifies an “affirmative hostility to the pros-
pect of any reintegration” and a “relentless impulse to exclude.”

Dolovich believes that LWOP, as the emblematic exclusionary penalty, is 
markedly similar to capital punishment. Both punishments announce the 
irredeemability of the prisoner. However, Dolovich suggests that LWOP may 
be even more severe in the sense that it is a sentence of “finality in spite of the 
possibility of change.”

Dolovich concludes by arguing that penal reform should be redirected 
not only from capital punishment to LWOP sentences but to the exclusion-
ary ideal it embodies. For Dolovich it is important not to let the inescapable 
fact that “death is different” distract from the considerable damage the crimi-
nal justice system does even to those it chooses not to execute.
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The last chapter in part 1, by Paul H. Robinson, situates LWOP in a discus-
sion of the animating purposes of modern punishment: deterrence, incapac-
itation, retribution. It is against these purposes, Robinson contends, that the 
legitimacy of LWOP sentencing needs to be assessed. In the end, Robinson 
claims that none of these rationales is sufficient to support current LWOP 
practice.

Robinson first deals with what he sees as the flaws of instrumentalist prin-
ciples: deterrence and incapacitation. While general deterrence has many 
obvious potential benefits, in his view it rarely fulfills its alleged crime-con-
trol potential. This failing is primarily due to the fact that deterrence is only 
effective when intended targets, future criminals, are aware of the presence 
of a penal rule. In regard to LWOP sentences, few potential offenders will 
actually know their own state’s specific practices. Second, a deterrent effect 
only results if targets have the ability and inclination to rationally calculate 
their best interests. Again, Robinson claims that this is not often the case. 
Potential criminals are hardly ever inclined toward rational calculation. In 
fact, they are often the kind of people suffering from “distortions in rational 
calculations” and clouded reasoning.

General deterrence, Robinson notes, also is only effective when targets 
conclude that the costs of committing a crime outweigh any anticipated 
benefits. Once again, this is rarely the case. Even a “rational calculator” may 
come to the conclusion that the relatively “distant risk of receiving a LWOP 
sentence is not sufficiently serious as to justify passing up the immediate 
benefit of committing the offense.”

Robinson next discusses the problems of incapacitation as a rationale in 
the context of LWOP. He argues that while incapacitation, unlike deterrence, 
is indisputably effective as a distributive principle, its use is difficult to justify 
both generally and specifically in the application of LWOP sentences. The 
kind of preventive detention that LWOP represents can be efficient and fair 
only when administered in an open civil-commitment system. In our current 
system, the dangerousness of offenders is determined based on prior crimi-
nal records. Under this practice, “false positives” commonly exceed “true 
positives,” and people are restrained unnecessarily. Robinson argues that “a 
preventive detention system hidden behind the cloak of criminal justice not 
only fails to protect the community efficiently but also fails to deal fairly with 
those who are being preventively detained.”

Robinson next takes up arguments about desert. An offender may simply 
deserve an extreme sentence. The traditional conception of desert, “deonto-
logical” or moral desert, views justice as a value in and of itself and focuses 
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on an offender’s “moral blameworthiness.” On the other hand, “empirical 
desert” focuses on the potential utility of desert from a crime-control per-
spective. By reflecting community views of justice, empirical desert increases 
the moral credibility of the criminal law and thereby increases its crime-con-
trol effectiveness.

For Robinson, neither account of desert justifies LWOP sentences. First, 
LWOP practices, as they currently stand, fail to recognize the “ordinal rank-
ing demands” of desert. Such sentencing “fails to take account,” Robinson 
writes, “of the sometimes dramatic differences in moral blameworthiness 
among serious offenses.” Second, Robinson further argues that LWOP sen-
tences, in ignoring ordinal ranking, also conflict with community views of 
justice—thus undermining the moral credibility of the criminal law.

Robinson suggests that we need to seriously limit the use of life-imprison-
ment sentences. He argues that “if we value doing justice, fighting crime, and 
having safe and productive correctional facilities, we should prefer a sen-
tencing system that rarely, if ever, imposes sentences of LWOP.” Determinate 
life-imprisonment sentences should be reserved for only the most heinous 
crimes imaginable.

Part 2 begins with a chapter by I. Bennett Capers, who argues that we need 
to think about LWOP as the alternative to capital punishment, as that other 
death within the American criminal justice system. He claims that death 
penalty abolitionists, in their efforts to eradicate capital punishment, have 
overlooked the evils of life imprisonment without parole. Thus, the now well-
recognized problems associated with capital punishment and race are hidden 
by the underscrutinized application of LWOP. Race is rendered largely and 
dangerously invisible. For Capers, the growth of LWOP in the United States is 
a symptom of a set of broader problems in our entire system of punishment, 
and reform strategies need to be broadly, not narrowly, focused.

Drawing on his experiences as a federal prosecutor, Capers discusses what 
he calls “our obsession with death.” In this context, he describes what it meant 
for him to prosecute death cases and for his office to go into “death penalty 
mode,” which invariably required an explicit focus on the presence (or irrel-
evance) of race in each particular case. Capers details the long, somewhat 
complex, process of seeking death in the American criminal justice system. 
He remembers losing sleep over the death-eligible cases he prosecuted. In 
contrast, his “other defendants” (many facing LWOP) were rendered invis-
ible beneath the mantra “death is different.” As a former member of the legal 
and judicial “cult of death,” Capers acknowledges that he never considered 
his responsibility in life-without-parole cases.
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Like Bowers, Capers explores the history of the “symbiotic relationship” 
between the death penalty and LWOP. After the Supreme Court’s decision in 
Furman v. Georgia, LWOP began to appear on the criminal justice scene as 
the next best thing. And once the death penalty had been reinvigorated after 
Gregg v. Georgia in 1976, abolitionists looked to LWOP as a primary weapon 
in their fight against state killing.

Death penalty abolitionists, like most Americans, harbor a peculiar fas-
cination with death. For them, “state-imposed death is all that matters.” As 
a result, we have become a nation that is “willing to play the odds and risk 
life,” while we remain wholly “unwilling to play the odds and risk death.” Life 
without parole is seen as a triumph for defense lawyers in capital cases. But 
lifers become faceless. Their state-mandated deaths in prison are met not 
with “collective hand-wringing” but with general indifference.

As a society, Capers contends, we fail to imagine life behind bars. LWOP 
has become “the new normal.” It strips inmates of hope and produces a 
chronic state of apathy, depression, and despair in a thoroughly dehumaniz-
ing environment. Thus, LWOP and capital punishment share characteristics 
to which no other sentences can lay claim. Echoing Dolovich, Capers writes 
that both LWOP and the death penalty are forms of banishment from human 
society.

Capers urges us to move beyond the question of what it means when the 
state kills. Reformers need to ask, What does it mean when the state creates 
prisons that act as “banishment zones,” invisible, racialized cities? “The chal-
lenge,” Capers says, “is not only to rethink the death penalty or LWOP but 
also to rethink our entire system of punishment.”

Following Capers, Rachel E. Barkow’s chapter also questions the conse-
quences of the heightened scrutiny given to death penalty cases and the con-
sequences of isolating LWOP for reform. Barkow, like Capers and Dolovich, 
regards LWOP as a symptom of a more profound problem of disproportion-
ate sentencing within the American criminal justice system. As a result, Bar-
kow is not optimistic that reforms will meaningfully affect LWOP anytime 
soon.

Barkow also shares Capers’s belief that the death penalty abolition move-
ment is a significant obstacle facing LWOP reform efforts. In fact, as we 
noted earlier, death penalty abolitionists have become ardent champions of 
LWOP. The acceptance and promotion of LWOP by abolitionists may foster 
the belief that it is not inhumane or inappropriately harsh.

Barkow does not see much prospect that LWOP sentences will get 
the same procedural protections as capital cases. She again brings up the 
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entrenched belief that “death is different.” Whereas one can rather easily for-
mulate abolitionist arguments that the state should never kill a citizen, “it 
is harder to argue credibly that the state should never be permitted to lock 
someone away for the rest of his or her life.”

Nevertheless, Barkow suggests that those who seek the abolition of LWOP 
need to focus not on the “life-imprisonment” aspect of the sentence but on 
the possibility of instituting a “second look.” In her view, the fate of LWOP 
is necessarily tied to the fate of parole. Reforming LWOP sentencing will 
require not only a renewed faith in the ability of convicts to change but also a 
belief in the ability of experts to identify truly rehabilitated offenders. Aboli-
tion of LWOP would require both the rejection of retribution and the reha-
bilitation of rehabilitation. In other words, Barkow asserts, “The case for abo-
lition of LWOP would thus require wholesale rethinking of the American 
system of punishment.”

While Barkow believes that abolition of LWOP is unlikely, she explores 
two mechanisms for limiting its application. First, the decision in Graham 
v. Florida highlights the possibility for categorical limits. Juveniles convicted 
of nonviolent felonies may not be sentenced to life in prison without parole. 
However, Barkow does not see much benefit from such extremely narrow 
categorical reforms. The second path for reform involves increasing cur-
rently nonexistent procedural protections or judicial oversight of LWOP. But 
she sees little possibility of meaningful change coming from legislatures or a 
Supreme Court concerned with the slippery slope of penal reform.

Barkow worries that an obsessive focus on reforming LWOP could under-
mine deeper reforms of noncapital sentencing more generally. In this way, 
a new obsession with “life” could be just as detrimental as what Capers 
describes as our cultural obsession with death. Moreover, unlike Robinson, 
Henry, and Capers, Barkow sees the focus on the deprivation of hope that 
accompanies LWOP as a distraction from a more significant problem. She 
writes, “The real problem with LWOP is not what makes it unique from 
other sentences but the danger it shares with all sentences: it is in some cases 
a disproportionate sentence, just as life with the availability of parole is dis-
proportionate in some cases and terms of years are disproportionate in oth-
ers.” LWOP, Barkow notes, “is the starkest manifestation of that problem, but 
the disease is far more widespread.”

In the next chapter Marie Gottschalk also warns readers about the dif-
ficulties of reforming or abolishing LWOP. The financial crisis, coupled with 
the election of Barack Obama, she suggests, raised expectations that the 
United States would begin to empty its jails and prisons because it can no 
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longer afford to keep so many people locked up. Indeed, states have already 
implemented reforms aimed at shrinking their incarcerated populations. 
These efforts, Gottschalk notes, are likely to reduce the prison population 
somewhat, but they may have negative consequences for people serving 
lengthy prison sentences, including lifers.

The thrust of the latest penal reform movement has been directed at 
so-called nonviolent offenders. Reformers have called for loosening penal-
ties for nonviolent offenders as a quid pro quo for stiffening the penalties 
for other offenses. This reinforces the misconception that the war on drugs 
was the main engine of mass incarceration in the United States and that the 
country has been too easy on other offenders. Mass incarceration was fueled 
by several factors, including ratcheting up the penalties for many nondrug 
offenses, so much so that the United States today is far more punitive than 
are other advanced industrialized countries. As a result, the focus needs to 
shift away from the shortcomings of the war on drugs toward the “plight of 
people serving lengthy sentences.”

Following the recent turn toward longer and less forgiving sentencing 
patterns, today, governors and other public officials are fundamentally 
opposed to releasing serious offenders, no matter the circumstances. Fear 
invades and paralyzes the political process. And the popularity of retribu-
tive theory is, in Gottschalk’s view, a substantial obstacle to the rethinking 
of LWOP.

Gottschalk joins Capers and Barkow in suggesting that death penalty abo-
litionists have also contributed to the proliferation of LWOP and life sen-
tences in the United States. Death penalty abolitionists have helped “normal-
ize” a sanction that should be considered entirely opposed to any modern 
notion of human rights. Gottschalk specifically criticizes the abolitionist 
focus of the Innocence Project. Its emphasis on the innocent death-row pop-
ulation has overshadowed the “wider question of what constitutes justice” for 
both guilty death-row inmates and lifers.

Because the life-sentenced population is vastly heterogeneous in terms of 
the offenses that led to life sentences, some people advocate reform based 
on degrees of culpability and relative fairness. Gottschalk worries that such 
strategies may come at the cost of undermining “more universalistic argu-
ments about redemption, rehabilitation, mercy, and aging out of crime.” She 
describes the dangers of focusing on three specific categories of lifers: people 
convicted of felony murder, juveniles sentenced to LWOP, and people sent 
away for life under “three-strikes” laws. In all three cases, “one lifer appears 
more deserving of release by highlighting how less deserving other lifers are.” 
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In her view, we must rethink how best to challenge the entire structure of 
mass imprisonment in the United States.

The book concludes with Jonathan Simon’s chapter, which suggests that 
the absence of a strong “dignity tradition” today stands as the primary bar-
rier to reform of LWOP sentences. According to Simon, the absence of a 
strong dignity tradition largely accounts for the harshness of American pun-
ishments, especially when compared to punishment regimes across Europe. 
Citing James Whitman, he argues that the difference between the Ameri-
can and European punishment systems is due to the respective prevalent or 
absent role of dignity in law and policy. Simon writes, “The reason America 
lacks dignitarian values in its legal system is largely an accident of its his-
torical circumstances.” That is, in contrast to Europe, colonial America never 
developed a recognized aristocracy. In America, there was never a “noble 
grade of punishment” that could be extended to all citizens. Moreover, the 
prolonged existence of slavery meant “the persistence of a tolerance for deg-
radation” in the U.S. In explaining LWOP and other harsh punishments in 
the U.S., the absence of dignity goes along with the embrace of a “fear-based 
version of incapacitation” as a penal rationale.

Simon views the war on crime (and the politicization of crime that 
resulted) as central to the shaping of contemporary American law and pol-
icy. At the end of the 20th century, incapacitation emerged as a penal ratio-
nale in its own right largely in response to the “rise of risk management as 
the primary narrative of criminal justice.” Using California as an example, 
Simon defines “total incapacitation” in terms of actual imprisonment prac-
tices, parole practices, and the prevalence of LWOP. The commitment to 
total incapacitation in California and throughout the country developed as 
politicians came to recognize a new middle-class consensus that the risks of 
a hyperviolent criminal class required an uncompromising commitment to 
prison as a permanent barrier between potential victims and the dangerous.

Nonetheless, Simon is markedly more optimistic than many of the other 
contributors about prospects for reform. For Simon, struggles for dignity as 
a value around which legal controversies can be reframed have the potential 
to achieve real gains in reconceptualizing, if not entirely resolving, such con-
troversies. Although Simon admits that moving the United States away from 
total incapacitation will require more than a strengthening of dignity within 
the law, this “cultural struggle” will be most effective when “risk and dignity 
are being reconfigured to place fear under a stronger value of dignity.” Much 
of Simon’s chapter is devoted to discussing three areas in American social 
and legal culture in which dignity has begun to take hold. He reviews dignity 
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arguments in end-of-life care, in the involuntary treatment of the mentally 
ill, and in the struggle for the legalization of same-sex marriage. He writes, 
“None of these other examples lies particularly close in a policy sense to 
punishment (let alone LWOP), but all of them suggest ways to reconstruct 
penal practices toward the end of conserving dignity.” All three areas rep-
resent the generally successful strengthening of dignitarian values against 
a background of fear. According to Simon, the same needs to occur in the 
penal realm. In his view, signs of a dignity tradition emerging in several sec-
tors outside the penal field suggest that the effort to abolish LWOP need not 
take a lifetime.

So, in the end, why does LWOP matter? Why is it worth dedicating an 
entire volume to the subject? The answer, we believe, is because punishment 
is at the heart of current institutional thinking about crime, and in that con-
text LWOP belongs at (or near) the top of the punitive pecking order.51 In our 
world, all too often we ignore the long series of events—many of them influ-
enced by governmental institutions—that lead up to a sentence of life with-
out parole. Present thinking, in its backwardness, treats the final event as if it 
were what mattered most. Research shows otherwise: public dollars spent on 
education and prevention are far more effective in, for example, stemming 
violence and discouraging gang affiliation than are broadening prosecutorial 
powers or stiffening criminal penalties for young people accused of gang-
related crimes.

Yet over the past five years, Congress initially slashed and then completely 
eliminated funding for the Department of Education’s dropout-prevention 
program (though funding was restored in 2010, it is at risk of being elimi-
nated again as a “Congressional Mandate” to reduce government spending).52 
Meanwhile, as part of the 2009 economic recovery plan, the federal govern-
ment spent $1 billion to hire additional police officers around the country.53 
This represents a perverse investment: each additional arrest that these new 
police officers make comes at the expense of efforts to eliminate behavior 
that results in arrest. With the circularity of the proverbial snake eating its 
own tail, the investment in more policing and punishment drives the need to 
invest in more policing and punishment.

The chapters that follow amply document these phenomena and demon-
strate the richness of LWOP as an object of principle and policy debate. They 
ably demonstrate why LWOP is important—is worth fighting about—and 
that its significance, its moral and political meaning, is up for grabs. And just 
as much as with capital punishment, people’s lives are at stake.
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LWOP forces us to ask whether death really is different—or at least 
whether a slow death sentence is much different than a swift one.54 Perhaps 
LWOP is just a lethal injection in sheep’s clothing, replicating capital punish-
ment’s insidious patterns of racial application and rendering the gains from 
death penalty abolition all but illusory. Seen in this light, LWOP may well be 
the new capital punishment, with all of its baggage—but none of its process. 
So whether LWOP is the head of the snake or its tail, there has never been 
a greater need to grapple with this crucial subject. To ignore it is to be silent 
about the new death penalty lurking in the shadows.
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