
Introduction

This book explores the colorful and varied history of trial by
jury as established in England, transplanted to America, and preserved in
the U.S. Constitution. Special attention is given to the scope of the Sev-
enth Amendment guarantee of trial by jury and to the emergence and
spread of the philosophy that juries must be formed from a jury pool that
reflects a reasonable cross-section of the local population. That philoso-
phy is compared to, and contrasted with, past experience in the history of
trial by jury that featured juries of experts, such as juries of merchants in
commercial cases and juries of women (matrons) impaneled to assess a fe-
male litigant’s claim of pregnancy.

The civil jury in federal courts is protected in the U.S. Constitution by
the declaration in the Seventh Amendment that, “In suits at common law,
where the value in controversy shall exceed twenty dollars, the right to
trial by jury shall be preserved.” What does this simple expression mean?
As is explained in chapter 1, the U.S. Supreme Court informed us, early
in the nineteenth century, that the expression meant the right to trial by
jury as determined by the practices and rules of the common law of Eng-
land (“the grand reservoir of all our jurisprudence”) as of 1791, when the
Seventh Amendment took effect. This has become known as “the histor-
ical test.” Superimposing a template of 1791 English practices onto mod-
ern American lawsuits is often no easy task—indeed, in the view of many
critics, the formula makes little sense. Sensible or not, the Supreme Court
adheres steadfastly to the historical test, and in application it poses a
number of difficult questions.

Consider, for example, the English common-law practice in 1791 that
featured the widespread use of the “special jury,” usually a jury of ex-
perts. Frequently merchant jurors were impaneled to allow them to apply
their expertise in deciding commercial disputes. Does the historical test
preserve the special jury? Special juries were in fact used extensively in the
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United States for nearly two centuries, but selecting juries from exclusive
classes of people is not in keeping with the pervasively egalitarian spirit
of late-twentieth- and twenty-first-century America. Indeed, the Supreme
Court has ruled that in criminal cases, the Sixth Amendment demands
that jurors be chosen from a jury pool that profiles a reasonable cross-sec-
tion of the local population. As is obvious, the “reasonable cross-section”
requirement and the special jury are fundamentally incompatible. These
developments, including the English experience with special juries, are
explored in detail in chapters 7, 8, and 9.

If juries of experts in federal civil cases are no longer palatable, could
the jury be dispensed with altogether whenever factual issues become so
complicated, scientific, or specialized that they exceed the grasp of the av-
erage citizen found in the jury pools? This question—often described as
whether there can be a “complexity exception” to the Seventh Amend-
ment—has been explored in academic scholarship but never squarely
faced by the Supreme Court. In light of late-eighteenth-century decisions
by the English Court of Chancery, a strong argument can be made that
such an exception would be valid under the historical test. This is dis-
cussed in chapter 2.

Since the Seventh Amendment governs only civil cases in the federal
courts, there is still room for debate about whether, as a matter of state
law, impaneling jurors with special qualifications remains viable. One
juror qualification from the England of 1791, however, is clearly imper-
missible today—the requirement that jurors be male. Women were not
given the formal right to be jurors until the twentieth century, yet there is
a fascinating and surprising history of the use of juries of women from at
least the fifteenth to the nineteenth centuries in England, as well as in
early America. In an era when the all-male community of medical doctors
remained in deep ignorance about the mysteries of pregnancy, juries of
women were impaneled to determine whether female parties to litigation
were “quick with child.” The reason for the practice, of course, was that
the female jurors were the experts. Who better could tell whether a
woman was pregnant than other women who had experience with child-
birth? Usually the female litigant who claimed to be pregnant was a
woman who had been convicted of a capital offense. The full story is told
in chapter 5.

Especially with respect to civil juries, an issue that once was fiercely
controversial in England and early America was whether the jury had the
power to decide the law as well as the facts. In some measure, this issue
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derives from the early era of the jury in England, when the jury was said
to be “self-informing.” That is, the jurors came from the neighborhood,
and some of them, at least, were expected to know or to find out the facts
of the dispute in litigation, rather than to reach a verdict based exclusively
on evidence introduced in court. This early phase of trial by jury is sum-
marized in chapter 6.

Once the modern model of trial by jury arrived (probably during the
1500s) and the jury was to base its deliberations and verdict only on evi-
dence introduced in court, the familiar maxim emerged that juries were
to find the facts but judges were to declare the law. Inevitably, however,
the question arose whether the jury had the power to ignore the law when
not to do so would lead to a result that the jury thought unjust. At vari-
ous times in history, juries have ignored the law, and the behavior has
come to be known as “jury nullification.” This occurred in the early eigh-
teenth century in England when the criminal statutes constituted what
has been termed “the bloody code” because so many offenses were pun-
ishable by death. Theft of something worth at least forty shillings was a
common example, and juries often balked at sending petty thieves to the
gallows, especially when the defendants told convincing stories of sym-
pathetic or unfortunate circumstances. At times, juries were openly in-
vited by the judges to return a verdict of “guilty of the theft of thirty-nine
shillings,” even when the proof of much higher value was evident.

Another widely known phase of the contest over jury power erupted
in the eighteenth century in seditious libel prosecutions, where, by tradi-
tional legal rules established in the late seventeenth and early eighteenth
centuries in England, the role of the jury was severely limited. In a num-
ber of notorious cases associated with popular clamor for freedom of the
press, juries refused to cooperate, and a campaign emerged to change the
law. By Fox’s Libel Act of 1792, 32 G.3, c.60, it was established that in
seditious libel cases, the jury could determine “the whole matter”—not
only the facts about a challenged publication but also whether the publi-
cation was libelous.

As can readily be imagined, there have been and remain many contexts
in which juries have been tempted to ignore the law, and not always in the
name of mercy. Notorious examples in the United States occurred in the
Reconstruction Era after the Civil War. Yet the notion of validating the
law-finding power of juries continues to have powerful popular appeal.
Indeed, an organization exists in the United States called the Fully In-
formed Jury Association that, among other things, lobbies state legisla-
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tures to enact statutes that would require judges to instruct juries that
they have the right to determine law as well as fact. There is a large re-
cent literature on jury nullification. Although the topic is not a central
focus of this book, jury nullification is addressed in chapter 3.

Even if juries are to be kept to fact determinations, issues arise about
what is factual and what is not. The problem of differentiating law from
fact is also addressed in chapter 3. A related question is whether deter-
minations of damages are invariably “findings of fact” and therefore al-
ways the responsibility of the jury. Prompted by recent Supreme Court de-
cisions, an exploration of two aspects of this question is found in chapter
4: first, whether juries are essential (unless waived) to determine com-
pensatory damages when the defendant’s liability is admitted, for exam-
ple, after default judgments are entered, and, second, whether jury deter-
minations of punitive damages fall under any Seventh Amendment pro-
tection.

In England, the civil jury trial is largely extinct, and there are persistent
efforts to scale back trial by jury even in criminal cases.1 In the United
States, the number of jury trials is decreasing (the result of a number of
factors, such as plea bargaining in criminal cases, settlement of civil cases,
and the use of alternative methods of dispute resolution), yet the consti-
tutional protection of trial by jury continues to receive strong endorse-
ment from the Supreme Court. This is demonstrated most recently in
cases dealing with “sentencing factors,” discussed in chapter 3.
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