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Introduction

We americanS love the idea of “equal justice under law,” the 
words inscribed above the main entrance to the Supreme Court building. We 
want similar cases to have similar outcomes. We publish tens of thousands of 
judicial decisions and have enshrined the concept of precedent in order to reduce 
the likelihood that Jane’s case, adjudicated in December 2006, will come out 
very differently from Joe’s very similar case adjudicated in January 2007. We have 
adopted sentencing guidelines in the hope that the punishment meted out to 
offenders depends on their offenses and prior records rather than on the whims, 
personalities, or ideologies of the sentencing judges. We use pattern jury instruc-
tions in both civil and criminal cases to guide lay adjudicators to apply the same 
law to similar disputes. When civil juries depart significantly from established 
norms, judges use remittitur to reduce awards, enter judgments that are at odds 
with the jury’s verdict, or grant new trials.

Americans don’t love consistent decision making merely because we think that 
fairness to the parties requires that similar cases should have similar outcomes. 
We also like the predictability that following precedent offers. Most disputes can 
be settled without all-out litigation when the results of formal adjudication can 
be predicted in advance with reasonable certainty. In addition, and perhaps most 
pertinent, we don’t like the idea that litigants’ lives, liberty, or property could be 
determined by the predilections or personal preferences of the individual men 
and women who happen to judge their cases. The very essence of the rule of law, 
embodied in the Due Process Clause of the Fifth Amendment, is that individual 
cases should be disposed of by reference to standardized norms rather than by 
arbitrary factors, particularly the personal biases, attitudes, policies, or ideologies 
of government adjudicators.

In recent years, however, the public and the press have become skeptical about 
the extent to which American judging reflects only the law and not the predilec-
tions of the adjudicators. Judges (and entire courts) are commonly referred to in 
the press as liberal or conservative, and many lawyers believe that although they 
cannot predict the outcome of a trial-level case on the day before it is filed, or the 
outcome of an appeal on the day before it is docketed, they can do so once they 
know which judge or judges have been assigned to decide it. In response to this 
public skepticism, Chief Judge Harry Edwards of the U.S. Court of Appeals for 
the D.C. Circuit wrote a noteworthy law review article defending the notion that 
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“it is the law—and not the personal politics of individual judges—that controls 
judicial decision making.”1 His article spawned a series of rebuttals and counter-
rebuttals. Professor Richard Revesz conducted a careful empirical study of deci-
sions by the judges of Edwards’s court in challenges to rules of the Environmental 
Protection Agency (EPA). He concluded that the political composition of three-
judge panels often mattered a great deal.2

Judge Edwards wrote a surprisingly harsh critique of the Revesz “so-called 
‘empirical stud[y],’” claiming that its interpretations were “bogus.”3 Revesz then 
rebutted this critique,4 and Edwards published a further article rejecting the “neo-
realist arguments of scholars who claim that the personal ideologies [rather than 
law and collegiality] . . . are crucial determinants” of outcomes.5

Much of the Edwards-Revesz debate concerned relatively small differences in 
the voting patterns of the various judges. For example, in two of six periods of 
time reported, Democratic judges voted 44% of the time to sustain environmen-
talists’ challenges to EPA rules, while Republican judges did so only 42% of the 
time (a 5% disparity). In another period, the Democratic-to-Republican ratio was 
47% to 33%. In the other periods, Republican judges were more prone to sustain 
such challenges than Democratic judges. In some periods, a Democratic judge 
was perhaps 50% more likely to vote for an environmentalist challenge than a 
Republican judge, a difference that should perhaps be disturbing if we expect 
judges to leave their political leanings behind when they take the bench. The dif-
ferences were somewhat more dramatic in the case of industry challenges to the 
EPA. Republican judges voted nearly twice as often as Democratic judges to sus-
tain those challenges.6 In other words, a judge might be nearly 100% more likely 
to vote for an industry-requested remand if the judge were Republican rather 
than Democratic—a statistic that may again suggest cause for concern. Those 
percentages are far larger than the 16% to 18% disparity (about five months) in the 
lengths of sentences meted out by federal judges in 1986–1987, before federal sen-
tencing guidelines took effect, a disparity thought so great as to warrant a federal 
statute imposing those guidelines.7

But how about a situation in which one judge is 1,820% more likely to grant an 
application for important relief than another judge in the same courthouse?8 Or 
one in which one U.S. court of appeals is 1,148% more likely to rule in favor of a 
petitioner than another U.S. court of appeals considering similar cases?9

Welcome to the world of asylum law.
Collectively, asylum officers, immigration judges, members of the Board of 

Immigration Appeals, and judges of U.S. courts of appeals render about seventy-
nine thousand asylum decisions annually.10 Almost all of them involve claims that 
an applicant for asylum reasonably fears imprisonment, torture, or death if forced 
to return to her home country. Given our national desire for equal treatment in 
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adjudication, one would expect to find in this system for the mass production 
of justice many indicators demonstrating a strong degree of uniformity of deci-
sion making over place and time. Yet in the very large volume of adjudications 
involving foreign nationals’ applications for protection from persecution and tor-
ture in their home countries, we see a great deal of statistical variation in the 
outcomes pronounced by decision makers. The statistics that we have collected 
and analyzed in this book suggest that in the world of asylum adjudication, there 
is remarkable variation in decision making from one official to the next, from one 
office to the next, from one region to the next, from one court of appeals to the 
next, and from one year to the next, even during periods when there has been 
no intervening change in the law. The variation is particularly striking when one 
controls for both the nationality and current area of residence of applicants and 
examines the asylum grant rates of the different asylum officers who work in the 
same regional building, or immigration judges who sit in adjacent courtrooms of 
the same immigration court. When an asylum seeker stands before an official or 
court who will decide whether she will be deported or may remain in the United 
States, the result may be determined as much or more by who that official is, or 
where the court is located, as by the facts and law of the case. The fact that the 
outcome of a case appears to be strongly influenced by the identity or attitude of 
the officer or judge to whom it is assigned is particularly discomfiting in asylum 
cases, because when a bona fide application is erroneously denied, the applicant is 
almost always ordered deported to a nation in which she will be in grave danger.11 

We cannot prove that the variations in outcomes based on the locations or 
personalities of the adjudicators are greater in asylum cases than in criminal, civil, 
or other administrative adjudications. Only a few scholars, such as Revesz, have 
attempted to analyze similarities or differences in adjudication in a large data-
base of cases that involve particular subject matters and were governed by a single 
body of law.12 In this book, however, we report and analyze new statistical data 
that suggest to us that very significant differences from one decision maker to the 
next in the adjudication of asylum cases should be a matter of serious concern to 
federal policymakers.13 The new statistics show disconcerting variability among 
individual adjudicators in the institutions for which adequate data are available 
for analysis.

Part 1 of this book reports our study of disparities in asylum adjudication. In 
chapter 1, we describe the systems through which asylum cases are adjudicated 
and the four institutions that decide them: the asylum offices, the immigra-
tion courts, the Board of Immigration Appeals, and the United States courts of 
appeals.

In chapter 2 we look at the first stage of decision making: adjudications by 
asylum officers. The Department of Homeland Security provided us with grant 
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rate data for each of the 928 asylum officers who served during fiscal years 1999–
2005.14 For decisions on cases of applicants from eleven key countries that gen-
erate many valid asylum claims, the department also provided individual grant 
rates by nationality of the applicant. From these data, we measured changes in 
the rate at which asylum was granted by the department from region to region 
(holding constant the group of countries of greatest interest and, in some cases, 
limiting our study to a particular country) and variations from officer to officer 
within each of the department’s eight regional asylum offices (again controlling 
for countries of the applicants).

Chapter 3 examines statistics in asylum cases decided by 247 immigration 
judges from fiscal years 2000–2004. We investigated disparities in grant rates 
between different immigration courts, but more important, we examined dispari-
ties in the grant rates of different judges within the largest courts. We were also 
able to correlate the grant rates of individual judges with biographical informa-
tion about those judges and with additional information about the cases. Certain 
correlations surprised us and raise serious questions about whether the results of 
cases are excessively influenced by personal characteristics of the judges, such as 
their gender and their prior government service. 

We would have liked to include an analysis of how individual members of the 
Board of Immigration Appeals resolve cases assigned to them, but the Depart-
ment of Justice does not keep statistics on the dispositions of appeals by indi-
vidual members of the Board,15 and it does not make public the vast majority 
of its asylum decisions.16 We were able to examine variations from year to year 
in the Board’s treatment of asylum appeals. Our study included the period just 
before, during, and after FY 2002, when the Board was in great turmoil due to 
substantial personnel and procedural changes.17 Although we could not compare 
individual Board members’ grant rates because the Board lacks the relevant data, 
we were able to measure the effect of these changes on its overall rate of decisions 
favorable to asylum applicants. Chapter 4 describes and analyzes the data that 
the Board was able to provide to us.

Chapter 5 investigates variations in the treatment of asylum cases in the U.S. 
courts of appeals from one circuit to another. We examined the rate at which 
asylum denials by the Board of Immigration Appeals were remanded by courts in 
all of the circuits. We were able to compare these rates both for all cases and for 
cases from a group of fifteen countries that generate a particularly large number 
and high percentage of successful asylum cases. We were also able to compare the 
rates at which individual judges in two circuits voted to remand cases.

In chapter 6, we summarize and comment on our findings and suggest several 
steps that might be taken to advance the degree to which the outcomes in asylum 
cases could become somewhat more uniform. These reforms are largely aimed 
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at making the immigration courts and the Board of Immigration Appeals into 
more independent and professional adjudicative bodies. We suggest that these 
agencies should be moved from the Department of Justice to a new, independent 
agency within the executive branch, insulated from political directives; that stan-
dards for hiring and training judges should be made more rigorous; that more 
staff resources should be given to the new agency; and that the attorney general 
should be denied the power to remove immigration judges or Board members 
(except for cause) and to alter asylum decisions. We also propose that the United 
States should provide legal representatives for indigent asylum seekers who are 
threatened with deportation to countries in which they face danger, just as it does 
for criminal defendants who may be incarcerated in our own country.

The findings that we report in chapters 2 through 5 were originally posted on 
the internet in May 2007 and reported in a law review in November of that year. 
In September 2008, the Government Accountability Office (GAO) published 
two studies that it conducted of the adjudication of asylum cases.18 The GAO 
used slightly different counting methods and significantly different measures of 
disparity than we did, and its database of cases covered somewhat different time 
frames. Nevertheless, its data largely confirm our findings. Where appropriate, 
our end notes compare the results of our research with the results reported by 
the GAO.

Part 2 of the book consists of commentaries on implications of the data, 
and further suggestions for policy and administrative reform, by several experts 
from academic life, from the judiciary, and from other nations that also seek 
consistency in their asylum decisions. Bruce J. Einhorn, who served as an 
immigration judge for nearly seventeen years, offers his observations on why 
different judges come to quite different conclusions in different cases, focusing 
on the difficulty of assessing credibility and the preconceptions that immigra-
tion judges bring to this task. Professor Carrie Menkel-Meadow looks at one 
particular factor that correlates with different grant rates: the gender of the 
judge. She explores why male and female judges might have different reactions 
to similar groups of asylum applicants. Professors Margaret H. Taylor and Ste-
ven H. Legomsky examine the problem of disparities from the perspective of 
administrative law (the law governing the executive branch of government). 
Professor Taylor compares efforts to reform the immigration court system with 
similar efforts to improve the adjudication of Social Security claims, and Pro-
fessor Legomsky explores possible reforms that might reduce unwanted dispar-
ities, suggesting that improvements are possible but that some cures would be 
worse than the disease. Professor Audrey Macklin of the University of Toronto 
and Robert Thomas of the University of Manchester provide international per-
spectives. Professor Macklin relates a series of experimental Canadian efforts 
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to reduce disparities in asylum adjudication. Mr. Thomas describes the British 
experience in which selected cases, tried under special conditions, were used 
to guide court decisions involving similar facts. Finally, Judge M. Margaret 
McKeown and her former clerk Allegra McLeod explore another element that 
strongly affects the outcome of asylum decisions. They suggest that the 40.5% 
rate at which represented asylum seekers prevail in immigration court may 
mask vast differences in success rates that are associated with the quality of 
representation, and they suggest ways in which more competent representation 
might be encouraged. 

The final section of the book consists of two appendices. The first is a method-
ological appendix, explaining in detail our processes and the decisions we made as 
we worked on the raw data provided by the U.S. government. The second applies 
our methodology to data collected by Prof. David Law, who looked at disparities 
in the adjudication of asylum cases by the U.S. Court of Appeals for the Ninth 
Circuit, the circuit with the nation’s largest immigration docket.

Human judgment can never be eliminated from any system of justice. But 
we believe that the outcome of a refugee’s quest for safety in America should be 
influenced more by law and less by a spin of the wheel of fate that assigns her case 
to a particular government official.19
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