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Five Constitutional Ideas That 

Have Influenced the Identity 

of American Universities

The essentiality of freedom in the community of American uni-
versities is almost self-evident. No one should underestimate 
the vital role in a democracy that is played by those who guide 
and train our youth. To impose any straitjacket upon the intel-
lectual leaders in our colleges and universities would imperil 
the future of our nation. No field of education is so thoroughly 
comprehended by man that new discoveries cannot yet be 
made. Particularly is that true in the social sciences, where few, 
if any, principles are accepted as absolutes. Scholarship cannot 
flourish in an atmosphere of suspicion and distrust. Teachers 
and students must always remain free to inquire, to study and 
to evaluate, to gain new maturity and understanding; other-
wise our civilization will stagnate and die.

—Chief Justice Earl Warren in  
Sweezy v. New Hampshire (1957)

This, I think, is what happens when a censor looks over a 
teacher’s shoulder. This system of spying and surveilance with 
its accompanying reports and trials cannot go hand in hand 
with academic freedom. It produces standardized thought, 
not the pursuit of truth. Yet it was the pursuit of truth which 
the First Amendment was designed to protect. A system 
which directly or inevitably has that effect is alien to our sys-
tem and should be struck down. Its survival is a real threat 
to our way of life. We need be bold and adventuresome in 
our thinking to survive. A school system producing students 
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trained as robots threatens to rob a generation of the versatil-
ity that has been perhaps our greatest distinction. The Framers 
knew the danger of dogmatism; they also knew the strength 
that comes when the mind is free, when ideas may be pursued 
wherever they lead.

—Justice William O. Douglas, dissenting in  
Adler v. Board of Education of the City of New York (1952)

De Tocqueville with a Twist

Alexis de Tocqueville, in his classic nineteenth-century study of the 
United States, Democracy in America, observed that “scarcely any political 
question arises in the United States that is not resolved, sooner or later, 
into a judicial question.”1 What de Tocqueville aptly observed arose from 
the special role of law and lawyers in American society, particularly the 
special role of constitutional law and constitutional lawyers. This book is 
an update on de Tocqueville, with a twist. The argument advanced here is 
that there is scarcely any constitutional question that arises in the United 
States that does not devolve, sooner or later, into a campus question.
 The issues and conflicts that arise on our college and university cam-
puses constantly present themselves in a constitutional dimension. Con-
stitutional law, constitutional values, and constitutional traditions appear 
to either directly control or indirectly influence the ebb and flow of many 
campus decisions and events. The reverse is also true. Our constitutional 
law is constantly being shaped and forged by the hydraulic pressure 
exerted by our national culture. The nation’s colleges and universities in 
turn exert a powerful influence on our culture, creating a feedback loop 
in which constitutional values influence the nature of universities, which 
then influence the nature of our constitutional values.
 There is nothing novel about the observation that issues of American 
constitutional law often surface on the modern American college cam-
pus. Modern campuses are visibly and notoriously awash in conflicts 
implicating such constitutional themes as freedom of speech, separation 
of church and state, race and gender discrimination, or privacy. But there 
is more to it than just that.
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 The American university is not simply a location where constitutional 
conflicts may arise. The American university is also a collection of ideas—a 
collection that parallels, in striking ways, the collection of ideas that have 
influenced and shaped the American political, legal, and cultural identity 
for over two centuries, ideas that emanate from the unique role that the 
American Constitution plays in the forging of our national identity. The 
“idea of the American university” is not just the “idea of a university,” but 
the idea of an American university. A large part of this conception of the 
American university is influenced by the central ideas that define Ameri-
can society, which are expressed in the Constitution of the United States.
 My claim is that a handful of large “American constitutional ideas” have 
heavily shaped the “idea of the American university.” In arguing that Ameri-
can constitutional ideas have “shaped” the idea of the American university I 
mean both more and less than a claim that “constitutional law” has often been 
brought to bear, in a formal and legal sense, on American colleges and univer-
sities. Lawyers and judges know that some precedents are “controlling” and 
some merely “influential.” I will talk about both, but the heart of this book is 
less about control than influence. My thesis is that the American Constitution 
and the American college campus are in a very deep and fundamental sense 
connected, and that we may learn a great deal by exploring that connection.

Lessons from Einstein

In the critical formative years of the modern American university, the 
great centers of higher education in the United States sought to emulate 
the great centers of learning in Europe. Albert Einstein was a professor 
at one such center, the University of Berlin, when in 1918 student revolu-
tionaries seized control of the University, jailing the University rector and 
deans. In an act of extraordinary individual courage, Einstein sought to 
secure the release of his imprisoned colleagues by personally addressing 
the agitated mob of students. He mounted the stage and stated, boldly 
and defiantly, “I have always thought that the German university’s most 
valuable institution is academic freedom.”2 The students, perhaps embar-
rassed by Einstein’s invocation, took a middling position, voting that they 
lacked the legal authority to release the jailed academics. And so Einstein 
set out to visit the new German Chancellor, who was apparently over-
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whelmed with the surge of events. The Chancellor scribbled a written 
order releasing the rector and deans.
 Buoyed by his newfound success as a legal advocate, Einstein the 
next day returned to the maelstrom, addressing yet another restless 
mass meeting, at which he described himself as “an old-time believer in 
democracy.” He then lectured the new self-important revolutionaries: 
“All true democrats,” Einstein warned, “must stand guard lest the old class 
tyranny of the Right be replaced by a new class tyranny of the Left.”3

 Academic freedom is a value cherished by scholars and institutions 
of higher learning throughout the world. In the United States, however, 
the traditions of academic freedom of which Einstein spoke blended with 
our constitutional traditions to create a uniquely powerful combination. 
Higher education in the United States absorbed what D. H. Lawrence, 
describing American literature, once called the “spirit of place.”4

 The idea of the university that was imported from Europe married 
with the idea of robust protection of civil liberties that is at the soul of 
the American constitutional unconscious, to place the ideal of academic 
freedom at the center of the value system and the sense of identity that 
would become the modern American university. The European ideals of 
Lernfreiheit, or “freedom to learn,” and Lehrfreiheit, or “freedom to teach,” 
merged with the American Constitution, including the Bill of Rights.5

Poetic Tensions

Justice Oliver Wendell Holmes once observed that “general proposi-
tions do not decide concrete cases.”6 Our constitutional law is replete 
with “general propositions,” as captured in phrases such as “freedom of 
speech,” the “equal protection of the laws,” or the “system of checks and 
balances.” In our broader public discourse, these phrases may become a 
kind of partisan verbal confetti, strewn into debates by zealous advocates 
who often presume, wrongly, that all within earshot agree with the mean-
ing they have assigned to these phrases.
 As the Holmes aphorism suggests, few Americans are likely to be 
against “freedom of speech,” “equal protection,” or “checks and balances” 
as broad abstractions. On these points, there’s a general consensus of 
sorts: that we are a nation conceived in dedication to certain ideals about 
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freedom and equality and checked power, and that we continue to feel so 
strongly about those ideals that they have become “national brands” reso-
nant with symbolic meaning.
 Beyond these broad ideals, however, notions of liberty, equality, and 
checked and balanced power are highly contentious and controversial, 
shaped and stressed by historical events, cultural forces, political pressures, 
and judicial interpretation. Our Constitution is not just a symbol, stored 
behind glass in the National Archives, with facsimile copies sold as souve-
nirs in gift shops in Philadelphia or Colonial Williamsburg. Our Constitu-
tion is a working stiff, a laborer in the arenas of national law, politics, and 
culture. As an active, dynamic, working document, the Constitution is filled 
with tension and conflict. Just as Newton’s third law of motion poses that for 
every action there is an equal and opposite reaction, in American constitu-
tional experience, for every value there is a counter-value, for every argu-
ment a counter-argument. The story of our constitutional experience has 
been an ongoing story of resolution of competing constitutional values.
 This is not necessarily a negative thing. Not all tensions are bad. There 
are certain “poetic tensions” in the life of the mind and the life of soci-
ety that bring out the best of human potential, spurring our creativity and 
enterprise. My view of the brilliance of the American Constitution, and 
my view of the brilliance of American higher education, is grounded in a 
positive and optimistic belief in the good that can come from the creative 
and thoughtful resolution of poetic tensions.
 Five fundamental tensions within our constitutional tradition have 
exerted a particularly significant influence on the shape and definition 
of American universities: (1) the debate over whether we have a “living 
Constitution”; (2) the division between the public and private sphere; 
(3) the distinction between “rights” and “privileges”; (4) the notion of 
“ordered liberty”; and (5) competing conceptions of equality.

Do We Have a “Living” Constitution?

If you had to pick just one issue of American constitutional law, an issue 
that most centrally defines the character of the American constitutional 
experience, what would it be? Perhaps you would nominate the ques-
tion of the proper scope of the War Powers, and whether the authority to 
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make society’s ultimate decisions over war and peace should reside with 
the President or the Congress. Or perhaps you would choose the mean-
ing of the phrase “equal protection of the laws,” and the consequences of 
that meaning for matters relating to race, gender, or affirmative action. Or 
you might claim that what matters most is the meaning of “life, liberty, 
or property,” and the question of whether decisions relating to reproduc-
tion, sexuality, or death with dignity are encompassed by that phrase. Or 
maybe you would argue that the most important constitutional issues we 
face involve the meaning of phrases such as the “freedom of speech,” or 
the “free exercise of religion,” or “cruel and unusual punishment.”
 All of these would be worthy candidates, but not my nominee. My 
suggestion is that the most important constitutional issue, rising above 
all others, and cutting across all of the Constitution’s famous clauses, is 
an issue of interpretation: do we have a “living” Constitution? This is, in 
a sense, the mother of all American constitutional debates, an issue that 
transcends all questions of constitutional law.
 At the threshold, before we begin ciphering through solutions, we 
must come to some understanding of the nature of our algebra. At the 
threshold, we must grapple with the issue of constitutional meaning 
itself, the question of how we are to read, interpret, and apply the Con-
stitution as a functioning legal document and working charter of govern-
ment. Should our approach to constitutional interpretation be static or 
dynamic? Static answers treat the Constitution as a set piece, and look 
for its meaning in the literal words of the text, the intent of those who 
wrote the text, or the original understanding of those words within soci-
ety at the time the words were adopted into law. Dynamic answers treat 
the Constitution as a moveable feast. Dynamic approaches look for the 
meaning of the Constitution “in between the lines” of the text, are willing 
to credit the intent of those who must currently live with the text over the 
intent of those who wrote it, and care more for the contemporary under-
standing of those words than the understanding at the time the words 
were originally adopted. The dichotomy posed here goes by many differ-
ent names in our cultural lexicon, which have positive or negative casts 
depending on one’s point of view. One person’s original understanding 
is another’s reactionary slavishness to a dead past. One person’s “living 
Constitution” is another person’s unprincipled subjective relativism.
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 If the mother of all constitutional issues is this question of interpreta-
tive methodology in determining the Constitution’s proper meaning, the 
mother of all matters relating to the character of the university is wrapped 
up in the pliable phrase “academic freedom,” and the struggle to supply 
that concept’s proper meaning. As discussed in chapter 2, academic free-
dom is inexorably pulled into the maelstrom of the “living Constitution” 
debate, because the words “academic freedom” do not appear anywhere 
in the text of the Constitution.
 Our thinking about academic freedom permeates all elements of univer-
sity life. Virtually all issues central to the identity of the American university 
gather sustenance from this font. Traditions of shared governance, intellec-
tual rigor, justifications for tenure, requirements of due process, arguments 
for diversity and affirmative action—essentially all the central organizing val-
ues of the American university partake in one way or another in assumptions 
about a larger transcendent value that permeates the very idea of the Ameri-
can university, an idea large enough and profound enough to mean many dif-
ferent things to many different people: the idea of academic freedom.
 If academic freedom is to exist as an American value of constitutional 
dimension, it must therefore be an implied right, not a literal right. The 
principal values encompassed by academic freedom in the ways we now 
typically employ the phrase were not within the forefront of the minds 
of those who adopted the Constitution, if they were even within their 
minds at all. If academic freedom is to be recognized as an implied right, 
it must thus be one implied by contemporary understandings of the mean-
ing of the constitutional text rather than historical understandings.

The Public and the Private Sphere

A second powerful assumption of American constitutional law is that 
society is divided between a public and a private sphere, between that 
which is governmental and that which is not. Throughout the history 
of the republic we have, as a nation, debated how much of our society 
should be swept within the superintendence of the state, and how much 
left to individual choice and private enterprise. When suddenly con-
fronted by the precipitous collapse of credit markets and financial institu-
tions in the autumn of 2008, our entire national conversation turned to 
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bailouts, the use of “TARP money,” billion-dollar government shares in 
banks and auto companies, and the larger questions of political and eco-
nomic organization that bear on what should or should not be treated as 
an appropriate government enterprise.
 Parallel to issues of ownership and control are issues of conduct and 
accountability. The Constitution directly constrains the conduct of gov-
ernment, imposing on government restraints such as the obligation to 
respect freedom of speech, to not respect any establishment of religion, 
or to extend to all citizens the equal protection of the laws. Private indi-
viduals and private organizations, from corporations to nonprofits, are 
not bound by such constitutional norms. Yet as a nation, we have often 
chosen to extend constitutional norms outside the public sphere and into 
the private sector. The Civil Rights Act of 1964 imposed sweeping rules 
of equality on virtually all segments of private commerce, for example, 
effectively extending the sweep of the guarantee of “equal protection of 
the laws” outside the public sphere and across most of the private sphere.7

 These extensions of public norms to the private sphere have always 
come at cost. They extend the jurisdiction of the state and simultaneously 
reduce the autonomy of individuals and private associations. In eco-
nomic terms, this replaces government decision-makers for the private 
decision-makers of the marketplace. In political and social terms, this 
replaces public values with private values, and consequently diminishes 
our freedom. This is not always bad. The Civil Rights Act diminished the 
freedom of hotels and restaurants to discriminate against blacks. But it is 
always a cost, and we must always be aware of the trade-offs.
 The United States’ robust dual system of public and private universi-
ties invites constant engagement with the distinction between the public 
and private sphere. As discussed in chapter 3, private universities are not 
legally bound by the First Amendment’s guarantee of freedom of speech, 
nor its prohibition on the establishment of religion; neither are they 
bound by the Fourteenth Amendment’s Equal Protection Clause. Even 
so, we may, by either public law or private custom, import these consti-
tutional norms, in whole or in part, to the sphere of private universities. 
Laws such as Title IX thus extend constitutional conceptions of equal-
ity and nondiscrimination on the basis of gender to any private university 
that wants to receive federal money.8 Even without law, many private uni-
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versities embrace rules regarding freedom of speech essentially identical 
to those that bind public universities. Once again, however, extensions of 
public norms into the private sphere always come at cost. In the world of 
higher education, this cost may be the sacrifice of a private university’s 
unique history, culture, or identity.

Rights and Privileges

As a matter of common sense, most of us understand the difference 
between a “right” and a “privilege.” A right is an entitlement, a privilege 
is not. A privilege is more like a gift, something optional, something that 
may come with certain strings attached, certain provisos, caveats, and 
quid pro quos.
 In the United States, rights are birthrights. Our foundational national 
documents, from the Declaration of Independence to the Constitution of 
the United States, buttress the conception of rights as entitlements that we 
are born with, independent of government. Americans think of themselves 
as holding rights from the moment of birth, by virtue of our humanity. 
We may differ some in our philosophical or theological vocabulary as to 
where exactly these rights come from, but we tend not to differ much in 
our devotion to the idea that they are real and must be respected. To some, 
the rights are entitlements of “natural law,” to others, endowments from 
the “Creator,” to others still, simply liberties enjoyed by men and women 
in their natural condition, as essential defining elements of humanity. The 
framers of the Constitution, following the social contract theories of phi-
losophers such as John Locke,9 saw government as a voluntary compact 
entered into by individuals to provide security for rights such as “life, 
liberty, and property.” To the framers these human rights were not crea-
tures of the state; rather, the state was the creature of humans, invented to 
secure human rights.10 In the words of Thomas Jefferson’s Declaration of 
Independence, “To secure these rights governments are instituted among 
men, deriving their just powers from the consent of the governed.”11

 This notion of “rights as birthright” is reinforced in several places 
in the text of the Constitution. The Ninth Amendment, for example, 
declares, “The enumeration in the Constitution, of certain rights, shall 
not be construed to disparage others retained by the people.” On its face, 
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the phrasing of this Amendment appears to contemplate that people 
retain certain rights other than those explicitly listed in the constitutional 
text. If they retain these rights, they presumably possessed them before 
the Ninth Amendment was written.
 In contrast to rights, “privileges” are usually understood as interests 
bestowed by some privilege-creator on some privilege-consumer. The 
privilege may come from an almost infinite array of sources—from a par-
ent (as in the privilege to drive the family car or stay up past bedtime) 
a credit card company, a country club, a government, a university. Privi-
leges may take virtually any form. Privileges created by government, for 
example, may include public jobs, welfare benefits, permits to operate a 
business, licenses to operate a television or radio station, allowances to 
release pollutants into the atmosphere, or offers of admission to a state 
university.
 For a long time, American constitutional law recognized this distinc-
tion between rights and privileges, and treated the distinction as criti-
cal to whether the interest at stake received constitutional protection.12 
“Rights” were protected by the Constitution, “privileges” were not. The 
rationale for this on-off switch was straightforward and had a simple 
commonsense appeal. A privilege seemed to be either a gift or something 
obtained through a barter or contract of some kind. Either way, the privi-
lege could come with strings attached. If the privilege is a gift, the donor 
may specify certain restrictions as conditions attached to the receipt of 
the gift. The homespun wisdom is that “beggars can’t be choosers” and 
“you don’t look a gift horse in the mouth.” Similarly, if the privilege comes 
about as a result of a contract, the contracting parties may prescribe the 
terms of the exchange. If you don’t like the terms of the contract, don’t 
sign it.
 The distinction between rights and privileges in early constitutional 
law was intuitively appealing, in part because the types of government 
benefits normally thought of as “privileges” were usually conceived of as 
economic transactions, rather than regulations impinging on civil liber-
ties. When the government dispenses privileges, it was thought, the gov-
ernment simply was operating as the proprietor of public business, not 
as the regulator of private conduct. The rights enshrined in the Consti-
tution, such as those listed in the Bill of Rights, appeared to apply only 
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when the government passed laws restricting the life, liberty, or prop-
erty of citizens in a direct sense, such as laws that abridged the freedom 
of speech, subjected citizens to unreasonable searches and seizures, took 
away property without due process of law, or inflicted cruel and unusual 
punishment.
 Such laws seemed different in kind from government actions deal-
ing with privileges, such as decisions on whether to hire an employee, 
enter into a contract, grant a license, dispense a welfare check, or grant 
a student a seat at a university. Private corporations make these sorts of 
decisions daily, and typically these entities are thought to be exercising 
business judgment. It’s quite easy to accept that nobody has a “right” to 
a job working for Microsoft or McDonald’s. It’s just as easy to accept that 
nobody has a “right” to work for the United States government, the state 
of Massachusetts, or the city of Boston. When the government is engag-
ing in such economic transactions, we might thus think of taxpayers as 
akin to the shareholders in a massive state corporation. Government offi-
cials, as caretakers of the public treasury, should therefore strike hard bar-
gains on behalf of those taxpayer-shareholders.
 The force of the right-privilege distinction in modern American con-
stitutional law has been diminished, however, by a counter-doctrine, a 
principle known as the doctrine of “unconstitutional conditions.”13 This 
doctrine has evolved as an antidote to the tough-minded right-privilege 
distinction. It evolved from the recognition that in light of the enormous 
leverage that modern governments possess over the various forms of 
public benefits that we historically would have regarded as “privileges,” 
we must devise constitutional principles that deter the government from 
using that leverage in a manner that effectively squelches constitutional 
rights.
 For decades, the right-privilege distinction and the doctrine of 
unconstitutional conditions have lived side by side in uneasy juxtapo-
sition in American constitutional law.14 The two doctrines coexist in 
leery constitutional détente, neither one able to obliterate the other. 
The two doctrines continue to survive because the two doctrines each 
partake of certain sound values. In favor of the right-privilege distinc-
tion is the fundamental notion that in virtually all aspects of our lives 
we accept that one must often pay some price in return for the receipt 
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of some benefit, including enrollment in some program or organiza-
tion. In favor of the doctrine of unconstitutional conditions is the 
counter-notion, equally fundamental, that there must be outer limits 
to the price government may exact from its citizens as a condition of 
such enrollment.
 Cast in these terms, it is easy to see why the right-privilege distinc-
tion and its nemesis, the doctrine of unconstitutional conditions, have 
played such a profound role in our thinking about the character of the 
university. As discussed in chapter 4, the right-privilege distinction con-
tinues to exert a strong intuitive appeal on the world of higher educa-
tion. When a professor, student, or administrator accepts a position at 
a university, they are voluntarily agreeing to participate in a voluntary 
association, and ought very well be expected to abide by that associa-
tion’s community norms and rules. As an easy example, it seems clear 
that however much a distinguished educator enjoys complete freedom 
of speech as a private citizen, a university’s board of trustees could 
impose restraints on the exercise of that freedom if the educator seeks 
to become the university’s president. Determining precisely what free-
dom should be surrendered—and what freedom retained—when one 
voluntarily joins a university community is a matter that poses difficult 
questions of policy and law, and is of central importance to the character 
of the modern university.

Ordered Liberty

The American constitutional tradition is steeped in respect for “ordered 
liberty,” a deliberate fusion of two concepts. The American constitutional 
experience is an ongoing struggle to strike the best balance among com-
peting social interests in freedom, morality, and order. We are, on the one 
hand, a nation of free and robust “marketplaces.” We are deeply commit-
ted to open economic markets and entrepreneurial enterprise. And more 
than any other society in the world, the United States has demonstrated 
an abiding national faith in free creative and intellectual markets—the 
“marketplace of ideas.” Yet at the same time, we are also a nation con-
stantly struggling to preserve the rule of law, and to develop a cohesive 
sense of national identity as a moral community.
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 A central defining challenge of our constitutional tradition is our ongo-
ing effort to strike an appropriate balance among the values of liberty, 
morality, and order. Life is a constant tug and pull among these opposing 
instincts—the impulse of the free spirit, the intuitions of morality, and 
the yearning for stability and structure. Our free spirit beckons us to cre-
ativity, invention, enterprise, and movement. Our moral intuitions tem-
per the free spirit with understandings of right and wrong. Our yearning 
for order pushes us to seek predictability, solidity, and security. Striking 
the right balance is a key to the good life for individuals, institutions, and 
societies.
 The most successful societies are those that have managed to achieve 
a healthy balance between freedom and order in the three great market-
places of human endeavor: the political marketplace, the economic mar-
ketplace, and the marketplace of ideas. Our efforts to find this healthy 
balance are best guided by one overarching goal: to achieve the maxi-
mum freedom possible, consistent with our basic needs for stability and 
security.
 American constitutionalism is built on the premise that the rule of law 
is not in irreconcilable tension with liberty. Quite the opposite, we have 
always understood the social compact from which we derive the rule of 
law as designed to secure the blessings of liberty. Yet too much concern 
for stability and order tempts us to overregulate, smothering the creative 
spirit with too much law. Overregulation of economic markets acts as a 
drag on investment and entrepreneurial enterprise; overregulation of 
political systems interferes with democracy and discourages civic partici-
pation; overregulation of the marketplace of ideas stifles creativity and 
discovery in the arts and sciences. Societies that are able to approach an 
optimal balance in all three marketplaces will fare better, in the long haul 
of history, than societies that achieve such balance in only two, one, or 
none.
 Finding the optimal balance, however, is never easy. External and 
internal forces constantly conspire to threaten our physical security and 
safety, and it is only natural that we respond to these threats by diminish-
ing rights and freedoms. Abraham Lincoln put the problem as directly as 
any American ever has when, in defending his suspension of the writ of 
habeas corpus in his message to Congress on July 4, 1861, he asked, “To 
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state the question more directly, are all the laws, but one, to go unexe-
cuted, and the government itself go to pieces, lest that one be violated?”15

 As discussed in chapter 5, these same tensions play out on modern 
campuses with heightened intensity. The real world of the university 
is what A. Bartlett Giamatti, former President of Yale (and then com-
missioner of Major League Baseball), described as “a free and ordered 
space.”16 Tragedies such as the Virginia Tech and Northern Illinois Uni-
versity shootings sadly remind us that this is not an abstract discussion, 
but a concrete and pressing problem that requires us to balance our cam-
pus traditions of open access, spontaneity, and respect for individual pri-
vacy with the imperative that we act reasonably and responsibly to ensure 
the physical safety of our students, faculty, and staff.
 This core tension between liberty and order extends far beyond 
“order” in the physical sense. The modern university is sometimes con-
ceived of as a cauldron of fierce competition—for admission, for tenure 
and promotion, for athletic championships, for giant endowments—and 
as a “super marketplace of ideas,” a place where anything goes, nothing 
is censored, and only the strongest and fittest survive. Yet simultane-
ously, the modern campus is often conceived of as an orderly and moral 
space—a community of scholars and students organized around such 
values as respect for human dignity, cultural and religious pluralism, col-
legial civility, and rational discourse.

Competing Conceptions of Equality

The Constitution begins with the wonderful phrase, “We the People.” 
Our nation was born with the ideal that “all men are created equal,” and 
that the Constitution guarantees the “equal protection of the laws.” Yet a 
large part of our constitutional history has consisted of contention over 
“who counts” as part of the “We” in “We the People.” Indians, African 
slaves, and women were among those who initially did not count.
 Fortunately, we have now vastly expanded the scope of those to 
whom the promise of “equal protection of the laws” extends. The mean-
ing of “equality,” however, is intensely disputed. For “process equality” 
thinkers, the equal protection of the laws simply means that everyone is 
entitled to play by the same rules. If the process is equal for all, the law is 
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equal for all. For “outcome equality” thinkers, the conception of equal-
ity is also tied to outcomes, so a just society contemplates a shared soci-
ety, in which representation in our most important public and private 
institutions roughly reflects the diversity of our populace.17 Mark Yudof, 
the former University of Texas System Chancellor who is now Presi-
dent of the University of California system, once described this strain 
of thought as the “universalist ethic,”18 which takes as a fundamental 
premise the idea that “a stable, just society, without violence, alienation, 
and social discord, must be an integrated society,” and that our collective 
goal should be “a shared culture in which all segments of the population 
participate.”19

 There is no arena in American society in which the debate between 
these competing notions of equality is more acutely contested than edu-
cation. As discussed in chapter 6, it was in the arena of education that the 
pernicious doctrine of “separate but equal”—emanating from Plessy v. 
Ferguson20—was first attacked, and ultimately overturned. The assault on 
Plessy began with cases involving law schools and graduate schools, such 
as Missouri ex rel. Gaines v. Canada,21 Sweatt v. Painter,22 and McLaurin v. 
Oklahoma State Regents for Higher Education.23 The Plessy doctrine would 
ultimately be overruled in Brown v. Board of Education.24 The meaning of 
Brown for the world of higher education has been vigorously contested. 
In United States v. Fordice,25 for example, the Supreme Court struggled 
with how the mandate of Brown to dismantle a system of racially segre-
gated schools should be translated, decades later, to the entire system of 
Mississippi’s public colleges and universities. Yet no American debate 
over the meaning of “equality” has been more intensely contested than 
the debate over affirmative action, and no aspect of that debate has more 
sharply divided the body politic than the role of affirmative action and 
“diversity” in admissions to the nation’s colleges and universities. As the 
discussion in chapter 6 explains, in such famous higher education affirma-
tive action cases as Regents of the University of California v. Bakke,26 Grut-
ter v. Bollinger,27 and Gratz v. Bollinger,28 fundamental questions about the 
American identity and the identity of the American university have been 
fused. The Supreme Court remains sharply divided on this issue, and so 
are the nation’s legislatures, university boards, faculties, student bodies, 
and alumni.
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Tracing the Constitution’s Impact on 
the Identity of the University

The following chapters explore seriatim these constitutional ideas in 
greater detail, examining their impact on the identity of the American 
university. As with the American constitutional experience itself, the 
“story” of how these ideas have been absorbed and processed to shape 
the contours of our public and private universities is not entirely linear 
or logical. Above all else, it remains an unfinished business, a perpetual 
work in progress, a dissertation forever in revision.


