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Introduction 

Gabriel J. Chin and Carissa Byrne Hessick

In 2010, Arizona ignited a national controversy over state regula-
tion of immigration. It did so by enacting S.B. 1070, a statute through 
which Arizona tried to encourage undocumented immigrants to “self-
deport”—i.e., voluntarily leave the state—by creating an inhospitable 
environment.1 While S.B. 1070 captured the nation’s attention, it was 
not the first state effort, or indeed the first effort in Arizona, to influ-
ence immigration policy or enforcement. In the five years leading up 
to S.B. 1070, various state legislatures introduced thousands of immi-
gration bills and enacted hundreds.2 Arizona in particular had previ-
ously enacted several immigration-related measures, including an ini-
tiative requiring that undocumented noncitizens arrested for crimes be 
held without bail, a law denying them state benefits, and a law revoking 
the business licenses of Arizona employers who hired undocumented 
workers.3

 In addition to drawing public attention to the increasingly active role 
of states in immigration, S.B. 1070 also spawned copycat legislation in 
a number of other states. Alabama, Georgia, Indiana, South Carolina, 
and Utah enacted similar laws in 2011. And a number of states intro-
duced other omnibus immigration enforcement bills in 2012.4 These 
state laws seek to restrict the number of undocumented immigrants in 
their states. Because direct efforts to regulate immigration have been 
deemed unconstitutional,5 the states seek to accomplish this restriction 
indirectly, such as by making it more difficult to obtain employment or 
by creating state crimes for failure to comply with federal immigration 
requirements. Some state efforts also appear designed to place pressure 
on the federal government to increase immigration enforcement efforts 
by, for example, increasing the number of requests for immigration 
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status verification through laws requiring law enforcement officers to 
verify status under various circumstances.
 The increasingly active and visible role of states in the area of immi-
gration has been framed as a response to a perceived inactivity on the 
part of the federal government. Congress has visibly failed to pass immi-
gration reform, and the newly elected presidential administration was 
perceived as failing to rigorously enforce existing immigration laws.
 The public debate over state involvement in immigration policy 
and enforcement was complicated by a lack of legal guidance from 
the courts. Although immigration is traditionally viewed as an area 
reserved for the federal government, the Supreme Court has said 
that the states have the power to take substantial action with respect 
to those individuals who are in the country illegally. But for years the 
Court failed to clarify the line between state and federal power. When 
Arizona passed S.B. 1070, the most recent guidance from the Supreme 
Court was decades old. State lawmakers and anti-immigration interest 
groups carefully crafted the Arizona legislation (as well as other omni-
bus state immigration legislation) to capitalize on the legal gaps left by 
the Court’s inaction in this area.
 Since the proliferation of omnibus state immigration legislation 
in 2010 and 2011, we have seen a sea change in the balance of power 
between the states and the federal government. The Supreme Court 
has decided two immigration cases, including the federal government’s 
challenge to S.B. 1070. The Obama administration has used its execu-
tive power to diminish the states’ roles in immigration. Not only did 
the administration file legal challenges to the omnibus state immigra-
tion legislation in Arizona, Alabama, South Carolina, and Utah,6 but 
it also announced a partial termination of the 287(g) program in Ari-
zona—the program that deputizes state and local police to function as 
federal immigration enforcement agents.7  The administration also took 
steps toward federal immigration reform. In the face of congressional 
inaction on the DREAM Act8—legislation aimed at providing a path to 
legal residency for many undocumented immigrants who arrived in the 
country as minors9—the Department of Homeland Security adopted 
guidelines that mimicked some of the provisions in that legislation.10 
 Racial profiling has also been a visible issue in the recent battle over 
immigration policy between the states and the federal government.  

9780814737804 hessick text.indd   2 3/12/14   9:36 AM



Introduction  >> 3

The Department of Justice took the unusual step of filing a lawsuit 
alleging civil rights violations against Arizona sheriff Joe Arpaio after 
negotiations between the DOJ and the Sheriff ’s Office broke down. And 
the ACLU prevailed in a similar federal lawsuit in the spring of 2013; a 
federal judge concluded that the Sheriff ’s Office had engaged in racial 
profiling, a finding that will undoubtedly be revisited on appeal.  Inter-
estingly, although fears of racial profiling prompted significant public 
concern in the debate over Arizona’s S.B. 1070, that issue was not raised 
by the federal government in the litigation that made it to the Supreme 
Court.  Presumably, the administration did not want to raise the issue, 
given that it has actively defended its own practice of using race as a 
factor in immigration enforcement.11

 In addition to these legal and political changes, U.S. immigration has 
also undergone dramatic demographic changes. Recent demographic 
studies show that migration from Mexico to the United States has 
essentially ceased.12

 This book traces the significant and visible role that states have 
assumed in immigration policy and enforcement. It also presents a first 
look at the way the Supreme Court responded to that state involvement 
in its 2012 decision in Arizona v. United States. While it is always dif-
ficult to predict what the Supreme Court will do, it is possible that this 
case may represent only the beginning of the Court’s involvement in the 
complicated and complicating role the states now play in immigration 
policy and enforcement. Before previewing the contents of the book, we 
first provide a brief summary of the Supreme Court’s recent opinion.

* * *

Arizona v. United States,13 which tested the constitutionality of Arizona’s 
S.B.1070, is unquestionably the most important immigration decision 
in decades.14  The Supreme Court had upheld a different Arizona law, 
the Legal Arizona Workers Act, which punished Arizona employers for 
hiring undocumented workers, in 2011, but that case was less significant 
because federal law explicitly authorized state regulation, and the only 
question was whether Arizona’s law went too far.15 These laws were part 
of an explicit policy to make Arizona less hospitable to undocumented 
workers so they would self-deport. As stated in Section 1 of S.B.1070, 
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“The legislature declares that the intent of this act is to make attrition 
through enforcement the public policy of all state and local govern-
ment agencies in Arizona. The provisions of this act are intended to 
work together to discourage and deter the unlawful entry and presence 
of aliens and economic activity by persons unlawfully present in the 
United States.”  
 S.B. 1070 is a long and complex statute, attempting to achieve its 
goals through a variety of new provisions and amendments to existing 
Arizona law dealing with immigration. But by the time the case reached 
the Supreme Court, four parts of the law were at issue: 
 Section 2 applies whenever state or local police lawfully stopped or 
detained a person and there was “reasonable suspicion” that that per-
son was undocumented. In such cases, police are required to make “a 
reasonable attempt . . . when practicable, to determine the immigration 
status of the person, except if the determination may hinder or obstruct 
an investigation.” Also, the law provides that “[a]ny person who is 
arrested shall have the person’s immigration status determined before 
the person is released.” An Arizona driver’s license and certain other 
forms of identification are presumptive evidence of legal status.16  
 Section 3 makes it an Arizona crime for an undocumented non-citi-
zen to fail to register with the federal government or, having registered, 
to fail to carry the documents provided by the federal government.17 
Failure to register and failure to carry immigration documents that 
have been issued to a non-citizen are federal crimes, albeit ones rarely 
prosecuted. 
 Section 5(C) makes it an Arizona crime to work in the state if not 
authorized by federal law.18 In contrast to Section 3, this section did not 
mirror a federal crime. 
 Section 6 authorizes Arizona police to arrest people who had com-
mitted crimes making them civilly deportable.19 Federal cases dating 
back to Prohibition recognized the power of local police to arrest for 
federal crimes, including immigration crimes. Section 6 broke new 
ground by allowing arrests for civil immigration violations, with nei-
ther supervision by, nor the request of, federal authorities.
 The case started when the U.S. Department of Justice sued, arguing 
that many of the provisions were preempted by federal law. U.S. Dis-
trict Judge Susan Bolton struck down the four sections described above, 
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although she allowed others to stand, and the United States did not 
appeal. The U.S. Court of Appeals for the Ninth Circuit affirmed. All 
three judges on the panel agreed that Sections 3 and 5(C) were void, but 
one judge, Carlos Bea, contended that Sections 2 and 6 were valid. 
 One measure of the significance of the case is the amicus curiae 
briefs it attracted: some states, members of Congress and state legisla-
tures, current and former law enforcement officials, and advocacy and 
policy groups filed briefs supporting the United States; a different set of 
the same entities filed briefs supporting Arizona. Mexico and a number 
of other Central and South American states also filed briefs, supporting 
the United States.
 In the U.S. Supreme Court, Justice Kagan, who had been involved 
in the case as Solicitor General before being appointed to the Court, 
recused herself and did not participate. Accordingly, of the eight jus-
tices participating, five were generally regarded as conservative and 
only three as part of the liberal wing of the Court. Nevertheless, by a 
comfortable margin, the Court struck down Sections 3, 5(C), and 6 in 
an opinion written by Justice Kennedy and joined by Chief Justice Rob-
erts, and Justices Breyer, Ginsburg, and Sotomayor. One suspects that 
Justice Kagan would have agreed with the majority, so it is likely that six 
of the current justices support the outcome.20  
 The Court struck down Sections 3, 5(C), and 6 “on their face,” that is, 
without waiting to see how they were actually applied. All eight justices 
declined to strike down Section 2 on its face, concluding that it could 
constitutionally be applied. But they recognized that additional chal-
lenges could be raised later depending on the way the law was actually 
implemented.
 Justice Kennedy’s opinion for the Court began with a discussion of 
the reasons for federal authority over immigration, which tradition-
ally has been exclusive. The Court noted, “Immigration policy can 
affect trade, investment, tourism, and diplomatic relations for the entire 
Nation, as well as the perceptions and expectations of aliens in this 
country who seek the full protection of its laws.” At the same time, “Per-
ceived mistreatment of aliens in the United States may lead to harmful 
reciprocal treatment of American citizens abroad.”  Because of the rela-
tionship between immigration and foreign policy, “It is fundamental 
that foreign countries concerned about the status, safety, and security of 
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their nationals in the United States must be able to confer and commu-
nicate on this subject with one national sovereign, not the 50 separate 
States.”21 These concerns suggest that states have only a limited scope for 
enacting their own immigration-related laws.
 The Court also noted that immigration enforcement was discretion-
ary; it did not involve automatic prosecution of everyone who committed 
an immigration crime, or even automatic removal of every noncitizen 
who was not entitled to be in the United States. A person might not be 
charged because of “immediate human concerns. Unauthorized work-
ers trying to support their families, for example, likely pose less danger 
than alien smugglers or aliens who commit a serious crime. The equities 
of an individual case may turn on many factors, including whether the 
alien has children born in the United States, long ties to the commu-
nity, or a record of distinguished military service.”  The Court also noted 
that a noncitizen might avoid charges on the basis of national security 
or foreign policy grounds: “Some discretionary decisions involve policy 
choices that bear on this Nation’s international relations.”22

 On the basis of these general principles, the Court invalidated Sec-
tion 3, requiring registration and carrying of documents. The core dif-
ficulty for the validity of this section was that in 1941, in Hines v. David-
owitz,23 the Supreme Court struck down a Pennsylvania law attempting 
to impose criminal sanctions for failure to register, because federal law 
was exclusive. “The framework enacted by Congress leads to the con-
clusion here, as it did in Hines, that the Federal Government has occu-
pied the field of alien registration.”24

 Section 5(C) (penalizing noncitizens for working without federal 
authorization) was invalidated because it was contrary to a congressio-
nal choice. The Court determined, as had the courts below, that Con-
gress specifically decided not to criminally punish individual unau-
thorized workers when, in the Immigration Reform and Control Act 
of 1986, it set up the basic system of employer sanctions and eligibility 
verification. “This comprehensive framework does not impose federal 
criminal sanctions on the employee side (i.e., penalties on aliens who 
seek or engage in unauthorized work). Under federal law some civil 
penalties are imposed instead. . . . Congress made a deliberate choice 
not to impose criminal penalties on aliens who seek, or engage in, 
unauthorized employment.”25
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 The Court also invalidated Section 6, allowing Arizona police to 
arrest without a warrant for any public offense that made an individ-
ual removable from the United States, even a past offense for which 
a person had already been convicted and sentenced. The Court first 
noted that “[a]s a general rule, it is not a crime for a removable alien to 
remain present in the United States.”26 Accordingly, being an unauthor-
ized migrant, in and of itself, is not evidence of a criminal offense, and 
would not justify an arrest under this section.
 The problem with the section, according to the Court, was that it 
gave the state discretion to override federal choices and policies about 
who should be deported. 

This state authority could be exercised without any input from the Fed-
eral Government about whether an arrest is warranted in a particular 
case. This would allow the State to achieve its own immigration policy. 
The result could be unnecessary harassment of some aliens (for instance, 
a veteran, college student, or someone assisting with a criminal investi-
gation) whom federal officials determine should not be removed. This is 
not the system Congress created.27

 The Court also addressed an important statute authorizing state law 
enforcement officers to “cooperate with the Attorney General in the 
identification, apprehension, detention, or removal of aliens not law-
fully present in the United States.”28 This, the Court said, did not autho-
rize independent police action. “There may be some ambiguity as to 
what constitutes cooperation under the federal law; but no coherent 
understanding of the term would incorporate the unilateral decision of 
state officers to arrest an alien for being removable absent any request, 
approval, or other instruction from the Federal Government.”29

 The Court, however, rejected the claim that Section 2—the contro-
versial section that media reports often referred to as the “show me 
your papers” provision—was invalid on its face. The Court concluded 
that Congress had authorized the states to gather and report informa-
tion about the immigration status of noncitizens. Accordingly, they 
rejected the idea that investigating the status of arrestees and reporting 
it to federal immigration authorities, in and of itself, was inconsistent 
with federal law. 
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 The Court did recognize a potential problem with the statute, which 
seemed to authorize or require delaying “the release of some detainees for 
no reason other than to verify their immigration status.”30 That is, if a per-
son were stopped for a traffic offense and issued a ticket, but the investiga-
tion of his or her immigration status was not complete, then perhaps Sec-
tion 2 required the detention of that person solely to investigate his or her 
citizenship and circumstances of entry into this country. Such a scenario, 
the Court said, would be problematic: “Detaining individuals solely to 
verify their immigration status would raise constitutional concerns. And 
it would disrupt the federal framework to put state officers in the position 
of holding aliens in custody for possible unlawful presence without federal 
direction and supervision. The program put in place by Congress does not 
allow state or local officers to adopt this enforcement mechanism.”31

 However, in language that bears all of the hallmarks of a pointed 
suggestion, the Court explained how Section 2 could be interpreted in 
such a way as to avoid constitutional difficulty. As to the requirement 
of checking status during a stop, “The state courts may conclude that, 
unless the person continues to be suspected of some crime for which he 
may be detained by state officers, it would not be reasonable to prolong 
the stop for the immigration inquiry.”32

 S.B. 1070’s requirement of verifying status before releasing an 
arrested person was less qualified and more explicit than the duty appli-
cable after a mere stop. Nevertheless, 

State courts may read this as an instruction to initiate a status check 
every time someone is arrested, or in some subset of those cases, rather 
than as a command to hold the person until the check is complete no 
matter the circumstances. Even if the law is read as an instruction to 
complete a check while the person is in custody, moreover, it is not clear 
at this stage and on this record that the verification process would result 
in prolonged detention.33

Having given Arizona a way out, the Court noted, “This opinion does 
not foreclose other preemption and constitutional challenges to the law 
as interpreted and applied after it goes into effect.”34  
 At bottom, then, the Court approved seeking information and 
reporting to the federal government, but not necessarily any other 
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actions, such as detention. Justice Alito’s concurrence on this point 
may have been correct. He noted that this section “adds nothing to the 
authority that Arizona law enforcement officers, like officers in all other 
States, already possess under federal law,”35 the right to ask questions 
(but not necessarily the right to compel answers) and to communicate 
information (but not necessarily the right to demand action).
 The Court concluded with a tribute to immigration and a reaffirma-
tion of federal power: 

The history of the United States is in part made of the stories, talents, 
and lasting contributions of those who crossed oceans and deserts to 
come here. The National Government has significant power to regulate 
immigration. With power comes responsibility, and the sound exercise 
of national power over immigration depends on the Nation’s meeting its 
responsibility to base its laws on a political will informed by searching, 
thoughtful, rational civic discourse. Arizona may have understandable 
frustrations with the problems caused by illegal immigration while that 
process continues, but the State may not pursue policies that undermine 
federal law.36

 As this introduction is being written, the full impact of the Supreme 
Court’s opinion in United States v. Arizona is still unknown. Lower 
courts will interpret the opinion and decide whether it requires that 
the copycat legislation in Alabama, Georgia, South Carolina, Utah, 
and elsewhere be struck down. Lower courts will also have to decide 
whether the Court’s language about the need for uniform immigra-
tion policy should be interpreted to forbid other recent state forays into 
immigration law and policy. It is also possible that the U.S. Supreme 
Court will hear additional state immigration cases, such as challenges 
to the state proposals to deny birthright citizenship to those children 
born in the United States to noncitizen and undocumented parents.

* * *

Whatever the immediate and distant future hold for state immigration 
involvement, the flurry of state omnibus immigration legislation in the 
past few years and the Supreme Court’s recent immigration decisions 
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indicate that we may be at a turning point in the relationship between 
the states and the federal government with respect to immigration.
 This book provides legal, empirical, and historical analysis of state 
and local immigration regulation. It also provides both a defense and a 
critical evaluation of such regulation, with particular emphasis on the 
state actions taken over the past decade. While the chapters address 
a number of different topics and include a number of different meth-
odological approaches, each chapter demonstrates that the role of the 
states in immigration policy and enforcement has historically been and 
continues to be pluralistic. The chapters also demonstrate that a num-
ber of empirical assertions in the immigration debate are inaccurate. 
 The book begins with an empirical examination of the recent spate 
of state and local immigration regulation. In the most comprehensive 
study of subfederal immigration regulation to date, “Measuring the 
Climate for Immigrants: A State-by-State Analysis,” Professors Huyen 
Pham and Pham Hoang Van construct an index of state and local laws 
enacted from 2005 to 2009. The index notes whether each law is det-
rimental or beneficial to immigrants, and it weights each law accord-
ing to the scope of the regulation’s content and its geographic reach. 
For example, a local ordinance is weighted less than a statewide law; 
and a law that affects only one aspect of an immigrant’s life (such as a 
requirement that all commercial transactions be conducted in English) 
is weighted less than a law that affects multiple aspects or more impor-
tant aspects of immigrants’ lives.
 Some results of the Pham and Van study are surprising. While it is 
perhaps expected that Arizona tops their list as the most restrictive state 
for immigrants, California’s score as among the least restrictive is unex-
pected. And while those states with relatively large immigrant popula-
tions tend to be more active in enacting immigration laws, there is no 
discernible relationship between the amount of regulation and whether 
those regulations are detrimental to or beneficial for immigrants.
 Chapter 2 provides an empirical and historical overview of immi-
gration from Mexico to the United States. In “How Arizona Became 
Ground Zero in the War on Immigrants,” Professor Douglas Massey 
presents data on the migration patterns between the United States and 
Mexico, as well as the immigration enforcement efforts of the United 
States. He uses this data to demonstrate how the controversial state 
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efforts to regulate immigration in Arizona can be traced to federal 
immigration legislation and enforcement policies over the past fifty 
years. 
 Professor Massey explains that, although Mexico-U.S. migration 
stabilized in the 1970s, the increasing politicization of immigration 
has generated a self-perpetuating cycle of immigration legislation and 
enforcement. Each new restrictive piece of legislation or policy has led 
to more immigration apprehensions, and the higher number of appre-
hensions has led to political pressure for more restrictive legislation 
and policies, and so on. What is more, while most migration between 
the United States and Mexico previously consisted of a circular flow 
of male Mexican workers, these restrictive policies have encouraged 
undocumented migrants to remain in the United States with their fami-
lies because the policies have increased the costs and risks of border 
crossing.
 Professor Massey’s migration data demonstrates not only that the 
policies of the United States have helped create the immigration crisis 
but also why Arizona is a focal point. As he explains, the large number 
of undocumented migrants entering Arizona was an unintended con-
sequence of the federal government’s decision to concentrate enforce-
ment resources at the two historically popular border crossings in San 
Diego and El Paso. 
 Chapter 3 places the current state and local efforts in historical con-
text. Tom Romero’s chapter, “‘A War to Keep Alien Labor out of Colo-
rado’: The ‘Mexican Menace’ and the Historical Origins of Local and 
State Anti-Immigration Initiatives,” provides a detailed account of Col-
orado’s efforts to deter immigrant labor from Mexico during the 1930s. 
Professor Romero describes the American Southwest’s dependency on 
Mexican and Mexican American agricultural labor, as well as the way 
the exploitative practices of the agricultural industry resulted in bleak 
financial prospects for Latino families. Those families were often forced 
to rely on private charity and public relief. When the Great Depression 
hit, Latinos found themselves in direct competition with Whites for 
scarce employment opportunities and public relief funds. The question 
of Latino labor in the fields became entangled with a national discourse 
of nativism and immigration restriction in the early decades of the 
twentieth century. Contemporary commentators criticized the federal 
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government for failing to patrol the border and enforce the newly 
enacted immigration laws. And beginning in 1931, the Hoover adminis-
tration enlisted state and local governments to deport and “repatriate” 
“Mexicans” (including Mexican American citizens born in the United 
States) back to Mexico.
 The historical backdrop that Professor Romero paints seems eerily 
similar to the current situation—an economic crisis precipitating an 
immigration crisis, a federal government criticized for lack of action, 
and some cooperative actions between federal and state governments. It 
was against this backdrop, in 1935, that Governor Ed Johnson directed a 
local sheriff to detain “Alien Mexicans” who were en route to Colorado’s 
sugar beet fields. Johnson had proposed establishing a “concentration 
camp” for all “aliens” on public relief so that the state could institute 
deportation proceedings. The sheriff ultimately detained thirty-two 
Latinos, whom he escorted to the New Mexico border and expelled, 
even though the federal government had taken no action. At the begin-
ning of the sugar beet season in 1936, Governor Johnson deployed the 
National Guard to Colorado’s southern border. He declared martial law 
and required that all travelers seeking to enter Colorado through its 
southern border demonstrate citizenship and financial security.
 As Romero explains in detail, Governor Johnson’s war on “the 
Mexican menace” was ultimately unsuccessful. The federal govern-
ment did not permit Johnson to act completely unchecked, and 
public opinion eventually turned against him, especially as his poli-
cies were shown to affect not only Latinos. Johnson failed, Profes-
sor Romero concludes, because the attempt to carve out a new role 
for state involvement in immigration was too radical given the legal 
and political standards of the time. Although the Colorado efforts to 
restrict Mexican migration during the Great Depression were ulti-
mately unsuccessful, there are striking similarities between the events 
that precipitated Governor Johnson’s dramatic steps to restrict Mexi-
can migration and those that have precipitated current state govern-
ments in Arizona, Alabama, and elsewhere to enforce their own regu-
lations against immigrants. 
 A defense of state and local efforts to regulate immigration is pre-
sented in chapters 4 and 5. Chapter 4 is an updated version of Kris 
Kobach’s highly influential article “Reinforcing the Rule of Law: What 
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States Can and Should Do to Reduce Illegal Immigration.” First pub-
lished in 2008, the article presents a blueprint for active state involve-
ment in immigration that has obviously shaped the recent spate of state 
and local immigration regulation. Indeed, Kobach was one of the prin-
cipal drafters of Arizona’s S.B. 1070. Kobach has updated the text of the 
article to account for additional legislative and judicial developments 
since 2008.
 Kobach explains that illegal immigration imposes a significant fis-
cal burden on states, and he identifies several areas in which states or 
local governments can constitutionally act in the field of immigration 
reform. In particular, Kobach advocates prohibitions on the employ-
ment of undocumented aliens through licensing sanctions and man-
datory usage of the E-Verify system; the creation of state-level crimes 
that mirror federal crimes, such as alien smuggling and alien harbor-
ing; the cooperation of state and local law enforcement with federal 
immigration officials by the use of “inherent arrest authority,” entrance 
into Section 287(g) agreements, and prohibition of sanctuary cit-
ies, as well as other state efforts. Recent years have seen challenges to 
such state actions. Some of Kobach’s recommendations have been vin-
dicated, such as the employment prohibitions, which were upheld by 
the Supreme Court in 2011. Others have not fared as well, such as the 
Supreme Court’s analysis of state officers’ authority to arrest on the 
basis of removability in United States v. Arizona. But many of Kobach’s 
proposals have not yet been tested in the Supreme Court, and their con-
stitutionality and appropriateness continue to spark much public and 
legal debate.
 In chapter 5, “The States Enter the Illegal Immigration Fray,” Pro-
fessor John Eastman defends a number of state efforts to regulate 
immigration: Arizona’s S.B. 1070, Alabama’s new law requiring public 
schools to determine the immigration status of enrolling students, and 
recent state efforts to revoke birthright citizenship for the children of 
undocumented immigrants. In his analysis of S.B. 1070 and the court 
opinions surrounding the federal government’s preemption challenge, 
Professor Eastman notes his disagreement with the statutory construc-
tion from both the district court and the Supreme Court, as well as the 
Court’s focus on executive decision making in its preemption analysis. 
Eastman notes that this shift in focus from what Congress intended to 
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what enforcement policies federal executive officials adopt represents a 
break from previous preemption doctrine.
 In his defense of the new Alabama law, Professor Eastman argues not 
only that the law is consistent with the Supreme Court’s 1982 opinion in 
Plyler v. Doe but also that it is designed to provide the very information 
that the Plyler justices said was missing in that case—namely, informa-
tion about how the education of undocumented children affects the 
quality and cost of education for other students.
 Professor Eastman’s analysis of birthright citizenship—that is, the 
conventional interpretation of the Fourteenth Amendment as confer-
ring citizenship on those individuals born on U.S. soil—describes and 
endorses the recent legislative initiative undertaken by a number of 
states to limit the grant of automatic citizenship. He points to legislative 
history and early Supreme Court cases to support a narrower view of the 
Fourteenth Amendment. As with his defense of the Arizona and Ala-
bama laws, Professor Eastman states that the Supreme Court’s decisions 
in this area leave much more room for state action than is commonly 
believed, and that these state actions represent the states functioning as 
“laboratories” in our federal system. Such state-level experimentation is 
desirable, Eastman argues, because it will allow us to assess, on the basis 
of actual experience in the different states, some of the difficult policy 
concerns that are implicated by illegal immigration. 
 The final three chapters of the book provide a critical evaluation 
of the new state and local regulations. Professors Gabriel Chin and 
Marc Miller critique the “mirror image” theory of immigration regu-
lation championed by Kris Kobach in chapter 6, “Broken Mirror: The 
Unconstitutional Foundations of New State Immigration Enforcement.” 
Although the Supreme Court held that those portions of Arizona’s S.B. 
1070 that mirrored federal law were preempted, Chin and Miller note 
that the Court did not specifically address the mirror-image theory and 
a narrow reading of the opinion would permit state efforts that mirror 
federal law in other discrete immigration areas.
 The mirror-image theory is, however, according to Chin and Miller, 
an insufficient basis for states to create their own immigration crimes. 
They distinguish the power to arrest—a power that state officers often 
possess in immigration matters—from the power to prosecute and leg-
islate, arguing that the executive power to choose whether to charge 
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and what charges to bring is as much a part of the law as the statu-
tory texts. They base this conclusion on the federal power to regulate 
immigration, federal statutes, and a historical presumption that federal 
courts have the exclusive authority to prosecute federal crimes. Chin 
and Miller conclude not only that states currently do not possess the 
power to enact criminal immigration laws that mirror federal policies 
but also that Congress does not have the authority to confer such a 
power on the states.
 In chapter 7, “The Role of States in the National Conversation,” Pro-
fessor Rick Su argues that the role of states in immigration policy has 
been oversimplified as a binary relationship with the federal govern-
ment. Su argues that the states’ role is better understood as that of an 
intermediary between the national government and the intrastate gov-
ernments of counties, cities, and municipalities. Using Arizona as an 
example, Su notes that the conventional account of S.B. 1070 framed 
the controversy as a dispute between the federal and state government, 
a classic struggle between federal power and states’ rights. Overlooked 
in this account, according to Su, is the fact that much of the legisla-
tion was directed downward at local governments within the state. The 
law forbade sanctuary cities and forced all communities within the state 
to prioritize immigration enforcement. The state legislature’s decision 
to conscript local resources to enforce immigration-related goals led 
to significant intrastate conflict, including complaints about the law’s 
unfunded mandate, and it resulted in police chiefs and cities within 
Arizona supporting the federal government in its lawsuit against the 
state.
 Professor Su’s nuanced account of the state’s role in the immigration 
debate also recognizes that state responses to immigration often reflect 
the beginning of a national conversation, not the end. State efforts to 
regulate immigration often result in a discussion of the wisdom of fed-
eral policy that is said to preempt the state law in question. And those 
discussions have repeatedly resulted in changes to federal laws and pol-
icies, even when the state efforts have been successfully challenged and 
rejected. In light of this, Professor Su advocates taking affirmative steps 
to include the states in the discourse on immigration, rather than con-
tinuing to attempt to exclude states from the conversation in the name 
of federal exclusivity.
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 In her chapter, “Post-Racial Proxy Battles over Immigration,” Profes-
sor Mary Fan also highlights the importance of the way the immigra-
tion debate is framed. She states that the recent spate of state immigra-
tion legislation is a proxy for racialized anxiety about a foreign “other” 
during times of economic turmoil. She bases that conclusion on current 
statements and policies, as well as the parallels between the present cli-
mate and the hostility faced by Chinese immigrants in the late nine-
teenth century. Fan draws parallels between the politics and policies in 
California during the recession of the 1870s and the current attrition-
by-enforcement legislation (such as S.B. 1070) and birthright citizen 
efforts.
 Although Fan’s critique of these two forms of state immigration 
efforts is based on the racialized perception and stereotypes of undocu-
mented immigrants, she does not turn to antidiscrimination law as a 
solution. Because equal protection challenges present legal difficulties, 
Fan advocates using alternative frames, such as preemption analysis, to 
challenge these immigration efforts. She argues that this reframing will 
highlight shared national interests rather than racial differences, and 
the appeal of national interest will be greater, especially during times of 
economic and political turmoil.

* * *

State involvement in immigration policy has generated significant 
debate in the past several years, and we anticipate that the debate is 
likely to continue for the foreseeable future. Those opposed to immi-
gration have formed a number of advocacy groups that support state 
and local legislation aimed at the undocumented, and it is clear that 
those advocacy groups have found a willing audience in many state leg-
islatures. And while the Supreme Court is typically the final arbiter of 
questions regarding the balance of state and federal power, the Justices 
seem content to address these issues in the immigration context piece-
meal, if at all. 
 Recent and ongoing events highlight the uncertain and unstable role 
of the states in immigration policy and enforcement. The existing law, 
the relevant history, and the empirical evidence surrounding immigra-
tion and the states are both murky and unsettled. It is our hope that 
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readers of this volume will appreciate that the simplistic views of immi-
gration policy and enforcement advanced by each side of the immigra-
tion debate fail to appreciate a number of complicating facts and factors. 
As these chapters demonstrate, there are few easy answers regarding the 
appropriate role of the states in immigration policy.
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