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Banned

Instructor’s Guide

Immigration Enforcement in the 
Time of Trump
by SHOBA SIVAPRASAD WADHIA

Examines immigration enforcement and discretion during 
the first eighteen months of the Trump administration

Within days of taking office, President Donald J. Trump 
published or announced changes to immigration law and 
policy. These changes have profoundly shaken the lives and 
well-being of immigrants and their families, many of whom 
have been here for decades, and affected the work of the 
attorneys and advocates who represent or are themselves 
part of the immigrant community. Banned examines the tool 
of discretion, or the choice a government has to protect, 
detain, or deport immigrants, and describes how the Trump 
administration has wielded this tool in creating and executing 
its immigration policy.

Banned combines personal interviews, immigration law, policy 
analysis, and case studies to answer the following questions: 
(1) what does immigration enforcement and discretion look 
like in the time of Trump? (2) who is affected by changes 
to immigration enforcement and discretion?; (3) how have 
individuals and families affected by immigration enforcement 
under President Trump changed their own perceptions about 
the future?; and (4) how do those informed about immigration 
enforcement and discretion describe the current state of 
affairs and perceive the future? Shoba Sivaprasad Wadhia 
pairs the contents of these interviews with a robust analysis 
of immigration enforcement and discretion during the first 
eighteen months of the Trump administration and offers 
recommendations for moving forward.

The story of immigration and the role immigrants play in the 
United States is significant. The government has the tools to 
treat those seeking admission, refuge, or opportunity in the 
United States humanely. Banned offers a passionate reminder 
of the responsibility we all have to protect America’s identity 
as a nation of immigrants.

Learn more at www.beyonddeportation.com

http://www.nyupress.org
http://www.beyonddeportation.com
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CHAPTER ONE
Immigration Enforcement and Discretion: A Primer

Every day, officers and employees within the Department of Homeland Security carry 

out immigration laws. This chapter provides a primer on immigration enforcement 

and discretion. It explains other forms of discretion (beyond prosecutorial discretion) 

in immigration law, such as the discretion used by immigration judges when 

deciding if asylum should be granted to an individual or the discretion used by 

the President to determine if temporary protection programs for certain nationals 

should be granted or extended. It also identifies the various agencies responsible 

for enforcing immigration laws.  

Questions for Discussion

• What is the primary source for immigration law? 

• What are the main agencies responsible for carrying out immigration activities? 

• What are the kinds of actions covered under “immigration enforcement”?

• Identify some examples of how discretion is used in immigration law.  

• Should a president or administration have the choice to use discretion in 
any manner they choose within the bounds of the law? If not, what are the 
principles that should guide discretionary decisions?
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CHAPTER TWO
Banning Muslims

This chapter describes three travel bans—also referred to as Muslim bans—

announced by former President Trump between January 2017 and September 2017, 

which seek to exclude certain nationals from obtaining a visa or entering the United 

States. Together, these bans targeted refugees, students, temporary visitors, and 

individuals seeking admission on a permanent basis through family, employment, 

or the “diversity” lottery programs. The chapter includes a summary of challenges 

raised by advocates in both the federal courts and in the court of public opinion. 

The bans showcase the President’s discretion to ban the entry of noncitizens under 

certain circumstances. Further, the bans provide for the exercise of discretion in 

certain cases, such as in the waiver scheme. This chapter incorporates the stories 

of spouses and professionals prevented from entering the United States as well as 

interviews with attorneys who have collectively interacted with dozens of families 

excluded from the United States because of the bans.

Questions for Discussion

• Why does the author label the Executive Orders and presidential proclamation 
as a “Muslim Ban?”  Why might the choice of language matter?

• What were some of the differences between the various bans? 

• Assess the government’s stated justification for the ban. What was the 
mechanism by which the government purported to promote national security? 

• Describe one of the legal arguments used to challenge the Muslim bans.  

• Describe one of the stories about how a person or family was affected by any 
of the Muslim bans.  

• How did the Muslim bans lead to family separation? 

• Describe the different ways individuals resisted the Muslim bans. 

• In what ways is the resistance to Muslim bans similar to or different from 
another social movement or policy you have studied? 

• President Biden repealed the remaining Muslim Ban (3.0) on January 20, 2021. 
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/
proclamation-ending-discriminatory-bans-on-entry-to-the-united-states/ 
What do you think the effects of this repeal were? 

• Should we have exclusionary policies? If yes, who should be excluded? How 
should decisions about exclusion be made? Who is best suited to make those 
decisions?
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CHAPTER THREE
Everyone is a Priority 

In a universe of limited resources, priorities refer to the classes of individuals or 

types of conduct the executive branch will target for immigration enforcement. 

This chapter describes the executive orders (EOs), signed by President Trump 

in January 2017, and subsequent guidelines by the government on border and 

interior enforcement. This chapter includes case studies of impacted individuals 

and families. This chapter raises both normative and practical questions about the 

use of discretion in the Trump administration. This chapter also describes how the 

Trump administration used discretionary tools such as certification and memoranda 

to modify immigration policy or reinterpret laws in ways that profoundly impacted 

individuals and their families. The chapter incorporates interviews with those 

impacted, advocates, and former government officials. 

Questions for Discussion

• What are enforcement priorities and why are they important? 

• Which governmental actors are impacted by the announcement of immigration 
enforcement priorities? 

• How was the January 25 Executive Order on interior enforcement different 
from enforcement policies in previous administrations? 

• What does the author mean when she uses the expression “everyone is a 
priority”? 

• Describe the story of a person targeted for immigration enforcement. Assess 
why they were a priority. 

• Describe one view from a former government official about enforcement 
priorities under the Trump administration. Assess the rationale behind their 
view(s). 

• Describe the “sensitive locations” memorandum. Why is the location where 
immigration enforcement takes place relevant to discretion? 

• What are the harms that flow when immigration enforcement is carried out 
publicly? 

• Beyond the decision to pursue removal proceedings against an individual, what 
are other ways an agency may exercise discretion in immigration decisions?  

• President Biden announced new enforcement priorities on January 20, 2021, 
available here: https://www.whitehouse.gov/briefing-room/presidential-
actions/2021/01/20/executive-order-the-revision-of-civil-immigration-
enforcement-policies-and-priorities/. Compare and contrast the tone and 
content of these new priorities with the ones in effect under the Trump 
Administration.
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CHAPTER FOUR
Deporting Dreamers 

This chapter describes the creation and attempts to end of the Deferred Action 

for Childhood Arrivals (DACA) and its impact on families, communities, and the 

rule of law. In this chapter, the author describes how attempts to end of DACA 

were unprecedented and legally problematic. As the administration used litigation 

surrounding the never-operational deferred action for parents’ program known as 

Deferred Action for Parents of Americans (DAPA) as a basis for rescinding DACA, 

this chapter provides some history about DAPA and the litigation known as United 

States v. Texas. This chapter weaves in interviews with individual DACA recipients, 

one Deferred Enforced Departure (DED) recipient, and case studies of individuals 

who have lost, or were in jeopardy of losing, DACA status. The author uses the 

attempts to end DACA to raise broader questions about the government’s choice 

to target populations who have lived in the United States for long periods of time 

including those residing in the United States with Temporary Protected Status (TPS) 

and DED. This chapter describes changes to TPS and DED and identifies some 

common themes between the DACA, TPS, and DED populations. The Supreme 

Court ruled on June 18, 2020 that the way the Trump administration attempted to 

end DACA was arbitrary and capricious, and therefore unlawful.

Questions for Discussion

• What are the specific requirements for DACA? Do you think the requirements 
are underinclusive or overinclusive? Why? 

• What are the pros and cons of DACA?

• One DACA recipient interviewed in the book talks about the “psychological 
warfare” DACA recipients were subjected to on a daily basis during the time 
of Trump. What do you think they were referring to? 

• As a policy matter, should deferred action be extended to the parents of those 
with DACA? Use a story from the chapter to support or oppose your view. 

• What is the difference between deferred action and lawful permanent 
residency? 

• You are a Senator who is a co-sponsor of a bill that would create a legal status 
and pathway for those with DACA to receive a green card. What are three 
points you would make to explain why the bill should pass? 

• The author describes the common themes between DACA, TPS, and DED 
recipients, including their long-term residence in the United States. Do you 
think length of residence is a good measure for deciding if a person should 
qualify for a green card or permanent status? Why or why not? What other 
factors might also matter?
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CHAPTER FIVE
Speedy Deportations

This chapter focuses on three speedy deportation programs contained in the 

immigration statute, regulations, and policies. It describes how these programs 

work and Trump-era EOs that sought to maximize the use of these programs. While 

the conventional wisdom regarding the U.S. legal system may be that any person 

deported has a “day in court” before such a significant enforcement decision is 

made, the reality is that the majority of deportations (formally called removals) take 

place outside of any courtroom. Since past administrations have chosen to expand 

these programs, understanding how they work is critical. Much of the author’s 

analysis of the law and policy pre-dates the Trump administration but remains 

relevant today. This chapter includes feedback from one attorney experienced in 

removal defense and representing those in speedy deportation.

Questions for Discussion

• What are the pros and cons of speedy deportation? 

• What does it mean when the author concludes that the Department of 
Homeland Security has the choice to place a person subject to speedy 
deportation into regular removal or immigration court proceedings? 

• How does the use of speedy deportation lead to greater errors? 

• What do you think about allowing DHS officers who are not immigration judges 
or lawyers to issue removal orders? 

• What do you think is the relationship between speedy deportation and 
immigration courts?
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CHAPTER SIX
Rejecting Refugees

This chapter describes the relevant law and policy as it relates to refugees and 

asylum seekers. It describes the changes made by the Trump administration to 

the refugee admissions program and the role discretion plays in that process. 

This chapter covers both the EOs and restrictions placed on the overseas refugee 

admissions program as well as the asylum apparatus that applies to those already 

in the United States seeking protection. This chapter incorporates interviews with 

former government officials and the voices of experts in the refugee space and sets 

a foundation for the recommendations outlined in the final chapter. 

Questions for Discussion

• What is the difference between a refugee and an asylum seeker? 

• Describe the policies that led to fewer refugee numbers in 2018 and 2019.

• What was the “zero tolerance” policy? 

• What is Attorney General “certification”? How did the use of the Attorney 
General’s certification power affect asylum under the Trump administration? 

• Why do you think refugees were included in the first two Muslim bans? 

• (paperback readers only) Describe an asylum policy identified in the preface. 

C
H

A
P

T
E

R
 S

IX



8 Shoba Sivaprasad Wadhia

Banned Instructor’s Guide

CHAPTER SEVEN
Reform: A Way Forward

This chapter offers recommendations on how to move forward and specific tools for 

restoring discretion and the rule of law in areas that the author  believes have been 

undermined. Many of the legislative solutions outlined in this chapter are longstanding 

and pre-date the Trump administration. The author’s primary recommendation is for 

Congress to provide a legislative solution for long term residents living in the United 

States with no immigration status or with a temporary one. Some of the author’s 

proposals are directed to the President or agencies in the executive branch and 

may be more or less feasible depending on the political climate.

Questions for Discussion

• What does it mean for the Department of Homeland Security to narrow or 
refine enforcement priorities? 

• How would you design a prosecutorial discretion policy? Who would be a high 
priority? Who would be a low priority? What role should criminal history play? 

• Do you agree with the author’s legislative solutions? Why or why not? 

• What are some reforms not mentioned in this chapter that you think could 
help to address the problems described in Banned?
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