
 
 

 
August 4, 2020 

 
BY EMAIL: FOIAAppeal@usps.gov 
 
General Counsel 
United States Postal Service 
475 L’Enfant Plaza, S.W.  
Washington, D.C.  20260 
 
  Re: Appeal of FOIA Request No. 2020-FPRO-01322 
 
Dear General Counsel: 
 
 Citizens for Responsibility and Ethics in Washington (“CREW”) hereby appeals the initial 
determination by the United States Postal Service (“USPS”) on a portion of CREW’s request under 
the Freedom of Information Act (“FOIA”) for records concerning voting by mail in the upcoming 
presidential election and the replacement of the Postmaster General. As set forth below, the USPS 
failed to conduct a search reasonably designed to uncover all responsive documents, as evidenced 
by the limited number of responsive records USPS claims to have uncovered. Further, the USPS 
improperly relied on FOIA Exemption 5 to withhold nearly the entire contents of the disclosed 
records.  
 
 On June 16, 2020, CREW submitted to the Postal Service by email a FOIA request for ten 
categories of records. First, CREW requested copies of any and all briefing materials and or 
documents created by USPS employees prepared for or presented to Louis DeJoy, Postmaster 
General of the United States, referring or relating to voting by mail (“item 1”). Second, CREW 
requested any and all briefing materials and or documents created by USPS employees prepared 
for or presented to Postmaster General of the United States Megan Brennan referring or relating to 
voting by mail (“item 2”). Third, CREW requested any and all briefing materials or documents, 
including testimony, or responses to questions for the record, created by USPS employees prepared 
for or presented to any United States Senator, member of the United States House of 
Representatives, or congressional staff, referring or relating to voting by mail (“item 3”). Fourth, 
CREW requested any and all briefing materials and or documents created by USPS employees for 
or presented to Office of Inspector General employees referring or relating to voting by mail (“item 
4”). Fifth, CREW requested any and all briefing materials and or documents created by USPS 
employees for or presented to any member of the USPS Board of Governors referring or relating to 
voting by mail (“item 5”). Sixth, CREW requested any and all briefing materials and or documents 
created by USPS employees for or presented to any governor or mayor or their staff referring or 
relating to voting by mail (“item 6”). Seventh, CREW requested any and all exit memos from 
Postmaster General of the United States Megan Brennan (“item 7”). Eighth, CREW requested any 
and all communications between and among members of the USPS Board of Governors regarding 
the qualifications of Louis DeJoy to serve as Postmaster General of the United States (“item 8”). 
Ninth, CREW requested any and all communications between any members of the USPS Board of 
Governors and any United States Senator, member of the United States House of Representatives, 
or congressional staff, referring or relating to the qualifications of Louis DeJoy to serve as 
Postmaster General of the United States (“item 9”). Finally, CREW requested any and all written 
policies or guidance that the USPS has developed pertaining to voting by mail (“item 10”). For 
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your convenience a copy of this request is enclosed as Exhibit A.  
 
 On July 13, 2020, the USPS advised CREW, among other things, that it had referred items 
5, 8, and 9 to the Postal Service’s Board of Governors (“Board”) for a direct response. A copy of 
this letter also is enclosed as Exhibit B. By letter dated July 28, 2020 (Exhibit C hereto), the Board 
provided CREW with its final response on those three items. First, the Board advised that it had 
located a total of 39 pages of responsive records. In response to Item 5, the Board provided 17 
pages from a presentation given to members of the Board on election mail. In response to Item 8, 
the Board provided six e-mails totaling nine pages; two pages of a draft press release on the 
selection of Louis DeJoy to serve as Postmaster General; seven pages of a draft report of the 
Board’s Compensation and Governance Committee (“CGC”); and four pages of a Postal Service 
contractor’s summary of the Postmaster General search. Citing Exemption 5, the Board withheld in 
its entirety the 17-page presentation given to the Board’s members on election mail; the two pages 
of the draft press release on the selection of Louis DeJoy to serve as Postmaster General; seven 
pages of the draft report of the Board’s CGC; and four pages of the Postal Service contractor’s 
summary of the Postmaster General search. Under Exemptions 5 and 6 the Board redacted all of 
the emails with the exception of  the closing line “Take care, John.” 
 

The Board Failed to Conduct an Adequate Search 
 

 The Board was required to perform an adequate search reasonably calculated to uncover all 
responsive records.1 Here, the paucity of documents accounted for by the Board demonstrates its 
search failed to meet this fundamental requirement.  
 
 By way of background, in May, the Board confirmed that Louis DeJoy, a North Carolina 
businessman and top donor to President Trump and other Republicans would serve as the new 
Postmaster General of the United States, succeeding Megan Brennan on June 15, 2020.2 The 
selection of a Trump ally to lead the Postal Service has raised concerns that DeJoy was installed to 
undermine the growing calls for mail-in voting amidst the coronavirus pandemic.3 President 
Trump’s routine attacks on vote by mail, alleging that such efforts inject fraud and inefficiency into 
the electoral system, are adding to worries about the selection of a Republican fund-raiser and 
Trump donor to be the postmaster general.4 Despite the President’s withering complaints, there is 
little evidence to support his claims of fraud with mail-in voting. In fact, the Postal Service’s 
Office of Inspector General (“OIG”) has acknowledged public concerns about potential fraud but 
noted that states with vote by mail have implemented these processes effectively and efficiently 
with support from the Postal Service.5 As the OIG has noted, “Since 1998, citizens of the State of 
Oregon have securely cast their ballots exclusively by mail. ... All 50 states already have a postal 
voting infrastructure in place through the offering of absentee paper ballots.”6 In 2015, USPS OIG 
                                                        
1Valencia–Lucena v. Coast Guard, 180 F.3d 321, 325 (D.C. Cir. 1999).  
2 Josh Dawsey, Lisa Rein, and Jacob Bogage, Top Republican Fundraiser and Trump Ally Named Postmaster General, 
Giving President New Influence over Postal Service, Washington Post, May 6, 2020, 
https://www.washingtonpost.com/politics/top-republican-fundraiser-and-trump-ally-to-be-named-postmaster- general-
giving-president-new-influence-over-postal-service-officials-say/2020/05/06/25cde93c-8fd4-11ea-8df0- 
ee33c3f5b0d6_story.html.  
3 Alan Rappeport, Postal Service Pick With Ties to Trump Raises Concerns Ahead of 2020 Election, New York Times, 
May 7, 2020, https://www.nytimes.com/2020/05/07/us/politics/postmaster-general-louis-dejoy.html. 
4 Id. 
5 See e.g., U.S. Postal Service Office of Inspector General, Cast Your Vote via the Postal Service?, July 26, 2010, 
https://www.uspsoig.gov/blog/cast-your-vote-postal-service. 
6 U.S. Postal Service Office of Inspector General, Making Voting Quick, Easy and Convenient, Nov. 12, 2012, 
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“found the Postal Service could increase voting by mail as a way to boost volume and revenue by 
about $2 million a year. Beyond revenue, however, voting by mail boasts a number of benefits, and 
not just for the Postal Service.”7 
 
 Given the prominence with which the President has pushed the idea of voter fraud, the 
support his inaccurate and unsubstantiated claims have received from allies in Congress, the role in 
advancing the President’s efforts to limit voting by mail that the new Postmaster General is 
expected to play, and the controversy surrounding the selection of Mr. DeJoy, a prominent Trump 
supporter, as Postmaster General it is simply inconceivable that the Board would have no records 
of communications between any members of the Board and any United States Senator, member of 
the United States House of Representatives, or congressional staff, referring or relating to the 
qualifications of Louis DeJoy to serve as Postmaster General of the United States (item 8).  
 
 Moreover, the USPS Office of Inspector General (“OIG”) Counsel conducted at least one 
management review related to voting by mail during the relevant time period covered by CREW’s 
FOIA request. On July 7, 2020, OIG issued a management review alert related to the timeliness of 
ballet mail in Milwaukee. OIG initiated the review, which was conducted between April and July 
2020, based on a request from members of the Wisconsin congressional delegation. The review 
"identified opportunities to improve communication and coordination between the Postal Service 
and election offices and strengthen adherence to procedures" as well as "potential nationwide 
issues integrating election office’s vote by mail processes with the Postal Service processes which 
could impact future elections."8 The Management review report was copied to the Postmaster 
General. It is hard to imagine that neither the outgoing nor the incoming Postmaster General were 
briefed on this outstanding investigation requested by congressional leaders and concerning a 
matter of significant public interest or on its finding during their transition. The fact of this review 
and any communications to Ms. Brennan or Mr. DeJoy during the relevant period concerning the 
review unquestionably are responsive to CREW's request. The Board’s failure to include these 
documents or otherwise account for them in any way demonstrates the inadequacy of its search and 
may also reflect an unduly narrow construction of CREW’s request to exclude documents that 
while responsive, may provide the public with information at odds with the messaging and agenda 
of the President.  
 

The Board Improperly Relied on Exemption 5 to Withhold Virtually All Substantive Content 
 

 Moreover, in redacting nearly the entirety of the documents the Board produced it relied 
improperly on Exemption 5 and its protection for agency deliberative processes and information 
covered by the attorney client privilege.9 Specifically, as described by the Board’s July 28 letter to 
CREW, the Board withheld 17 pages of a presentation given to Board members on election mail; 
nine pages of emails; two pages of a draft press release on the selection of Mr. DeJoy to serve as 
Postmaster General; seven pages of a draft report to the Board’s Compensation and Governance 
Committee; and four pages of a contractor’s summary of the Postmaster General search. 
 
 To properly invoke Exemption 5 the Board must show that the withheld information is both 
                                                                                                                                                                                       
https://www.uspsoig.gov/blog/making-voting-quick-easy-and-convenient. 
7 U.S. Postal Service Office of Inspector General, A Vote for Election Mail, Sep. 21, 2015, 
https://www.uspsoig.gov/blog/vote-election-mail. 
8 The review is found at https://www.uspsoig.gov/sites/default/files/document-library-files/2020/20-235-R20.pdf. 
9 The Board also relied on Exemption 6 to withhold email addresses and contact information. CREW does not 
challenge these withholdings. 
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predecisional and deliberative.10 Factual material generally is not covered by the deliberative 
process privilege and must be segregated from deliberative material and produced.11 Finally, 
deliberative material loses its protection from disclosure if the decisionmaker expressly adopts or 
incorporates it by reference.12 The Board’s withholdings fail to meet these requirements. 
 
 First, the breadth of the withholdings makes it clear the Board failed to segregate purely 
factual material from deliberative material. For example, the Board withheld the entire contents of 
a 17-page presentation on election mail. The topic itself indicates the presentation had a factual 
component, yet the Board produced none of those facts. Similarly, the seven-page draft report and 
the contractor’s summary of the Postmaster General search necessarily included facts, yet those 
have been redacted in their entirety. 
 
 Moreover, the withheld material in many instances does not qualify as deliberative. The 17-
page presentation by its very nature was a final document that presumably was presented to 
educate the Board on the issue of election mail, not as part of some internal deliberations. As such, 
it does not fall within Exemption 5. Likewise, the summary of the Postmaster General search is 
factual, not deliberative, as it appears to describe factual events that already have occurred.  
 
 The Board’s reliance on the attorney client privilege is equally flawed. There is nothing to 
indicate that the 17-page Board presentation consisted of legal advice and flowed from an attorney-
client relationship. The mere status of someone as an attorney does not mean that their every 
communication is privileged. Likewise, the contractor’s summary of the search has no indicia of an 
attorney-client communication; the contractor falls outside that relationship. Moreover, the search 
for a Postmaster General cannot properly be described as a legal matter.  
 
 For all these reasons, the Board failed to conduct an adequate search and also 
inappropriately relied on Exemption 5 to withhold all substantive content of the 39 pages of 
documents it produced. Accordingly, we request that you direct the Board to conduct a new search 
for records responsive to CREW’s request and release to CREW all material withheld under 
Exemption 5. 
       

Sincerely, 

      Anne L. Weismann Chief FOIA Counsel 
 
Encls. 
  

                                                        
10 See, e.g., Mapother v. U.S. Dep’t of Justice, 3 F.3d 1533, 1537 (D.C. Cir. 1993). 
11 See, e.g., EPA v. Mink, 410 U.S. 73, 91 (1973). 
12 NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 161 (1975). 


