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suoh invostigations, to uso subpoonas
or court orders issued pursuant to 18
U.8.C. 2703(d) or 3123 to obtain commu-
nications records or business records of
a member of the news media. The cer-
tification, which the Attorney General
should take into account along with
the other considerations identified in
paragraph (c)(5) of this section, will be
sought not more than 30 days prior to
the submission of the approval request
to the Attorney General.

(vi) Reqnests should he treated with
care to avoid interference with
newsgathering activities and to avoid
claims of harassment.

(vii) The proposed subpoena or court
order should be narrowly drawn. It
should be directed at material and rel-
evant information regarding a limited
subject matter, should cover a reason-
ably limited period of time, and should
avoid requiring production of a large
volume of material.

(viii) If appropriate, investigators
should propose to use search protocols
designed to minimize intrusion into po-
tentially protected materials or
newsgathering activities unrelated to
the investigation, including but not
limited to keyword searches (for elec-
tronic searches) and filter teams (re-
viewing teams separate from the pros-
ecution and investigative teams).

(6) When the Attorney General has
authorized the issuance of a subpoena
to a member of the news media; or the
use of a subpoena, 2703(d) order, or 3123
order to obtain from a third party com-
munications records or business
records of a member of the news media,
members of the Department must con-
sult with the Criminal Division before
moving to compel compliance with any
such subpoena or court order.

(d) Applying for warrants to search the
premises, property, communications
records, or business records of members of
the news media. (1) Except as set forth
in paragraph (d)4) of this section,
members of the Department must ob-
tain the authorization of the Attorney
General to apply for a warrant to
search the premises, property, commu-
nications records, or business records
of a member of the news media.

(2) All requests for authorization of
the Attorney General to apply for a
warrant to search the premises, prop-
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orty, communications rooords, or busi-
ness records of a member of the news
mcdio must be personally cndorsed by
the United States Attorney or Assist-
ant Attorney General responsible for
the matter.

(3) In determining whether to author-
ize an application for a warrant to
search the premises, property, commu-
nications records, or business records
of a member of the news media, the At-
torney General should take into ac-
count the considerations identified in

- paragraph (c)(5) of this section.
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(4) Members of the Department may
apply for a warrant to obtain work
product materials or other documen-
tary materials of a member of the news
media pursuant to the “suspect excep-
tion” of the Privacy Protection Act
(““PPA suspect exception’), 42 U.S.C.
2000a.a(a)(1), (b)(1), when the member of
the news media is a subject or target of
a criminal investigation for conduct
not based on, or within the scope of,
newsgathering activities. In such in-
stances, members of the Department
must secure authorization from a Dep-
uty Assistant Attorney General for the
Criminal Division.

(6) Members of the Department
should not be authorized to apply for a
warrant to obtain work product mate-
rials or other documentary materials
of a member of the news media under
the PPA suspect exception, 42 U.S.C.
2000aa(a)(1), (b)1), if the sole purpose is
to further the investigation of a person
other than the member of the news
media. .

(6) A Deputy Assistant Attorney Gen-
eral for the Criminal Division may au-
thorize, under an applicable PPA ex-
ception, an application for a warrant to
search the premises, property, commu-
nications records, or business records
of an individual other than a member
of the news media, but who is reason-
ably believed to have ‘“‘a purpose to dis-
seminate to the public a newspaper,
book, broadcast, or other similar form
of public communication.”” 42 U.S.C.
2000aa(a), (b).

(7) In executing a warrant authorized
by the Attorney General or by a Dep-
uty Assistant Attorney General for the
Criminal Division investigators should
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use search protocols designed to mini-
mize intrusion into potentially pro-
tected materials or nowegathering ac-
tivities unrelated to the investigation,
including Lab not lunited to Keyword
searches (for electronic searches) and
filter teams.

(e) Notice to affected member of the
news media. (1)(i) In matters in which
the Attorney General has both deter-
mined that a member of the news
mecdia iz & subject or targct of an inves-
tigation relating to an offense com-
mitted in the course of, or arising out
of, newsgathering activities, and au-
thorized the use of a subpoena, court
order, or warrant to obtain from a
third party the communications
records or business records of a mem-
ber of the news media pursuant to
paragraph (€)(4)(1), (c)(5)(1), or (d)1) of
this cootion, members of tho Dcpart-
mont aro not roquired te provido notico
of the Attorney General’s authoriza-
tion to the affected member of the
news media. The Attorney General nev-
ertheless may direct that notice be
provided.

(ii) If the Attorney General does not
direct that notice be provided, the
United States Attorney or Assistant
Attorney General responsible for the
matter shall provide to the Attorney
General every 90 days an update re-
gording the ctatus of the invcotigation,
which update shall include an assess-
mont of any harm to tho investigation
that would be caused by providing no-
tice tn the affected membher of the news
media. The Attorney General shall con-
gider such update in determining
whother to dircot that notice bo pro
vided.

(2)(1) Exoept as set forth in paragraph
(e)1) of this section, when the Attor-
ney General has authorized the use of a
subpoena, court order, or warrant to
obtain from o third party communioa-
tions records or business records of a
member of the news media, the af-
fected member of the news media shall
bo givon roaconable and timely notico
of the Attorney General’s determina-
tion before the use of the subpoena,
court order, or warrant, unless the At-
torney General determines that, for
oompolling roacons, such notico would
pose a clear and substantial threat to
the intogrity of tho invostigation, risk
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grave harm to national security, or
present an imminent risk of death or
porious bodily harm.

(ii) The mere possibility that notice
to the affected member of the news
media, and potential judicial review,
might delay the investigation is not,
on its own, a compelling reason to
delay notice.

(3) When the Attorney General has
authorized the use of a subpoena, court
order, or warrant to obtain commu-
nications records or business records of
o mombor of the ncws media, and the
affected member of the news media has
not been given notice, pursuant to
paragraph (e)(2) of this section, of the
Attorney General's determination be-
fore the use of the subpoena, court
order, or warrant, the United States
Attorney or Assistant Attorney Gen-
eral rcsponsible for tho matter shall
provido to the affeotcd momber of the
news media notice of the order or war-
rant as soon as it is determined that
such notice will no longer pose a clear
and substantial threat to the integrity
of the investigation, risk grave harm
to national security, or present an im-
minent risk of death or serious bodily
harm. In any event, such notice shall
occur within 45 days of the govern-
ment’s receipt of any return made pur-
suant to the subpoena, court order, or
warrant, cxccpt that the Attorncy Gon-
eral may authorize delay of notice for
an additional 16 days if he or sho deter-
mines that, for compelling reasons,
such notice would pose a clear and suh-
stantial threat to the integrity of the
investigation, risk grave harm to na-
tional seourity, or prcscnt an immi-
nent risk of death or serious bodily
harm. Mo further dolays may bc sought
beyond the 90-day period.

(4) The United States Attorney or As-
sistant Attorney General responsible
for tho mattcr shall provide to tho Di-
rector of the Office of Public Affairs
and to the Director of the Criminal Di-
vision’'s Office of Enforcement Oper-
ations o oopy of any notice to bc pro
vided to a member of the news media
whose communications records or busi-
ness records were sought or obtained at
least 10 business days before such no-
tioo i provided to the affcoted member
of the news media, and immediately
after suoh notioo i, in fact, provided to
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the affected member of the news
media.

(f) Questioning, arresting, or charging
members of the news media. (1) No mem-
ber of the Department shall subject a
member of the news media to ques-
tioning as to any offense that he or she
is suspected of having committed in
the course of, or arising out of,
newsgathering activities without first
providing notice to the Director of the
Office of Public Affairs and obtaining
the express authorization of the Attor-
ney General. The government need not
view the member of the news media as
a subject or target of an investigation,
or have the intent to prosecute the
member of the news media, to trigger
the requirement that the Attorney
General must authorize such ques-
tioning.

(2) No member of the Department
shall seek a warrant for an arrest, or
conduct an arrest, of 2 member of the
news media for any offense that he or
she is suspected of having committed
in the course of, or arising out of,
newsgathering activities without first
providing notice to the Director of the
Office of Public Affairs and obtaining
the express authorization of the Attor-
ney General.

(3) No member of the Department
shall present information to a grand
jury seeking a bill of indictment, or
file an information, against a member
of the news media for any offense that
he or she is suspected of having com-
mitted in the course of, or arising out
of newsgathering activities, without
first providing notice to the Director of
the Office of Public Affairs and obtain-
ing the express authorization of the At-
torney General.

(4) In requesting the Attorney Gen-
eral’s authorization to question, to
seek an arrest warrant for or to arrest,
or to present information to a grand
jury seeking an indictment or to file an
information against, a member of the
news media as provided in paragraphs
(£)(1) through (3) of this section, mem-
bers of the Department shall provide
all facts necessary for a determination
by the Attorney General.

(5) In determining whether to grant a
request for authorization to question,
to seek an arrest warrant for or to ar-
rest, or to present information to a
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grand jury seeking an indictment or to
file an information against, a member
of the news media, the Attorney Gen-
eral should take into account the con-
siderations reflected in the Statement
of Principles in paragraph (a) of this
section. ’

(8) Exigent circumstances. (1)(i) A Dep-
uty Assistant Attorney General for the
Criminal Division may authorize the
use of a subpoena or court order, as de-
scribed in paragraph (c) of this section,
or the questioning, arrest, or charging
of a member of the news media, as de-
scribed in paragraph (f) of this section,
if he or she determines that the exigent
use of such law enforcement tool or
technique is necessary to prevent or
mitigate an act of terrorism: other acts
that are reasonably likely to cause sig-
nificant and articulable harm to na-
tional security; death; kidnapping; sub-
stantial bodily harm; conduct that con-
stitutes a specified offense against a
minor (for example, as those terms are
defined in section 111 of the Adam
Walsh Child Protection and Safety Act
of 2006, 42 U.S.C. 16911), or an attempt
or conspiracy to commit such a crimi-
nal offense; or incapacitation or de-
struction of critical infrastructure (for
example, as defined in section 1016¢e) of
the USA PATRIOT Act, 42 U.S.C.
5195c(e)).

(i) A Deputy Assistant Attorney
General for the Criminal Division may
authorize an application for a warrant,
as described in paragraph (d) of this
section, if there is reason to believe
that the immediate seizure of the ma-
terials at issue is necessary to prevent
the death of, or serious bodily injury
to, 2 human being, as provided in 42
U.S.C. 2000aa(a)(2) and (b)(2).

(2) Within 10 business days of the ap-
proval by a Deputy Assistant Attorney
General for the Criminal Division of a
request under paragraph (g) of this sec-
tion, the United States Attorney or As-
sistant Attorney General responsible
for the matter shall provide to the At-
torney General and to the Director of
the Office of Public Affairs a statement
containing the information that would
have been provided in a request for
prior authorization.

(h) Safeguarding. Any information or
records obtained from members of the
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news media or from third parties pur-
suant to this policy shall be closely
held so as to prevent disclosure of the
information to unauthorized persons or
for improper purposes. Members of the
Department should consult the United
States Attorneys’ Manual for specific
guidance regarding the safeguarding of
information or records obtained from
members of the news media or from
third parties pursuant to this policy.

) Failure to comply with policy. Fail-
ure to obtain the prior approval of the
Attorney General, as required by this
policy, may constitute grounds for an
administrative reprimand or other ap-
propriate disciplinary action.

(i) General provision. This policy is
not intended to, and does not, create
any right or benefit, substantive or
procedural, enforceable at law or in eq-
uity by any party against the United
States, its departments, agencies, or
entities, its officers, employees, or
agents, or any other person.

[AG Order No. 3486-2015, 80 FR 2820, Jan. 21,
2015]

§50.12 Exchange of FBI identification
records. ‘

(a) The Federal Bureau of Investiga-
tion, hereinafter referred to as the FBI,
is authorized to expend funds for the
exchange of identification records with
officials of federally chartered or in-
sured banking institutions to promote
or maintain the security of those insti-
tutions and, if authorized by state stat-
ute and approved by the Director of the
FBI, acting on behalf of the Attorney
General, with officials of state and
local governments for purposes of em-
ployment and licensing, pursuant to
section 201 of Public Law 92-544, 86
Stat. 1115. Also, pursuant to 15 U.S.C.
78q, 7 U.S.C. 21 (b)(4X(E), and 42 U.S.C.
2169, respectively, such records can be
exchanged with certain segments of the
securities industry, with registered fu-
tures associations, and with nuclear
power plants. The records also may be
exchanged in other instances as au-
thorized by federal law.

(b) The FBI Director is authorized by
28 CFR 0.85(j) to approve procedures re-
lating to the exchange of identification
records. Under this authority, effective
September 6, 1990, the FBI Criminal
Justice Information Services (CJIS)
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Division has made all data on identi-
fication records available for such pur-
poses. Records obtained under this au-
thority may be used solely for the pur-
pose requested and cannot be dissemi-
nated outside the receiving depart-
ments, related agencies, or other au-
thorized entities. Officials at the gov-
ernmental institutions and other enti-
ties authorized to submit fingerprints
and receive FBI identification records
under this authority must notify the
individuals fingerprinted that the fin-
gerprints will be used to check the
criminal history records of the FBIL
The officials making the determination
of suitability for licensing or employ-
ment shall provide the applicants the
opportunity to complete, or challenge
the accuracy of, the information con-
tained in the FBI identification record.
These officials also must advise the ap-
plicants that procedures for obtaining
a change, correction, or updating of an
FBI identification record are set forth
in 28 CFR 16.34. Officials making such
determinations should not deny the li-
cense or employment based on infor-
mation in the record until the appli-
cant has been afforded a reasonable
time to correct or complete the record,
or has declined to do so. A statement
incorporating these use-and-challenge
requirements will be placed on all
records disseminated under this pro-
gram. This policy is intended to ensure
that all relevant criminal record infor-
mation is made available to provide for
the public safety and, further, to pro-
tect the interests of the prospective
employee/licensee who may be affected
by the information or lack of informa-
tion in an identification record.

[Order No. 2258-99, 64 FR 52229, Sept. 28, 1999]

§50.14 Guidelines on employee selec-
tion procedures.

The guidelines set forth below are in-
tended as a statement of policy of the
Department of Justice and will be ap-
plied by the Department in exercising
its responsibilities under Federal law
relating to equal employment oppor-
tunity.

UNIFORM GUIDELINES ON EMPLOYEE
SELECTION PROCEDURES (1978)

NOTE: These guidelines are issued jointly
by four agencies. Separate official adoptions
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follow the guidelines in this part IV as fol-
lows: Civil Service Commission, Department
of Justice, Equal Employment Opportunity
Commission, Department of Labor.

For official citation see section 18 of these
guidelines.
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GENERAL PRINCIPLES

SECTION 1. Statement of purpose—A. Need for
uniformity—Issuing agencies. The Federal gov-
ernment’s need for a uniform set of prin-
ciples on the question of the use of tests and
other selection procedures has long been rec-
ognized. The Equal Employment Oppor-
tunity Commission, the Civil Service Com-
mission, the Department of Labor, and the
Department of Justice jointly have adopted
these uniform guidelines to meet that need,
and to apply the same principles to the Fed-
eral Government as are applied to other em-
ployers.

B. Purpose of guidelines. These guidelines
incorporate a single set of principles which
are designed to assist employers, labor orga-
nizations, employment agencies, and licens-
ing and certification boards to comply with
requirements of Federal law prohibiting em-
ployment practices which discriminate on
grounds of race, color, religion, sex, and na-
tional origin. They are designed to provide a
framework for determining the proper use of
tests and other selection procedures. These
guidelines do not require a user to conduct
validity studies of selection procedures
where no adverse impact results. However,
all users are encouraged to use selection pro-
cedures which are valid, especially users op-
erating under merit principles.
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C. Relation to prior guidelines. These guide-
lines are based upon and supersede pre-
viously issued guidelines on employee selsc-
tion procedures. These guidelines have been
built upon court decisions, the previously
issued guidelines of the agencies, and the
practical experience of the agencies, as well
as the standards of the psychological profes-
sion. These guidelines are intended to be
consistent with existing law.

SEC. 2. Scope—A. Application of guidelines.
These guidelines will be applied by the Equal
Employment Opportunity Commission in the
enforcement of title VII of the Civil Rights
Act of 1964, as amended by the Equal Em-
ployment Opportunity Act of 1972 (herein-
after “Title VII"); by the Department of
Labor, and the contract compliance agencies
until the transfer of authority contemplated
by the President’s Reorganization Plan No. 1
of 1978, in the administration and enforce-
ment of Executive Order 11246, as amended
by Executive Order 11375 (hereinafter ‘‘Exec-
utive Order 11246’’); by the Civil Service
Commission and other Federal agencies sub-
Ject to section 717 of title VII; by the Civil
Service Commission in exercising its respon-
sibilities toward State and local govern-

ments under section 208(b)(1) of the Intergov- -

ernmental-Personnel Act; by the Depart-
ment of Justice in exercising its responsibil-
ities under Federal law; by the Office of Rev-
enue Sharing of the Department of the
’I‘rea.sp.ry under the State and Local Fiscal
Assistance Act of 1972, as amended; and by
any other Federal agoncy which adopts
them.

B. Employment decisions. These guidelines
apply to tests and other selection procedures
which are used as a basis for any employ-
ment decision. Employment decisions in-
clude but are not lmited to hiring, pro-
motion, demotion, membership (for example,
in a labor organization), referral, retention,
and licensing and certification, to the extent
that licensing and certification may be cov-
ered by Federal equal employment oppor-
tunity law. Other selection decisions, such as
selection for training or transfer, may also
be considered employment decisions if they
lead to any of the decisions listed above.

C. Selection procedures. These guidelines
apply only to selection procedures which are
used as a basis for making employment deci-
sions. For example, the use of recruiting pro-
cedures designed to attract members of a
particular race, sex, or ethnic group, which
were previously denied employment opportu-
nities or which are currently underutilized,
may he necessary to bring an employor into
compliance with Federal law, and is fre-
quently an essential element of any effective
affirmative action program; but recruitment
practices are not considered by these guide-
lines to be selection procedures. Similarly,
these guidelines do not pertain to the ques-
tion of the lawfulness of a seniority system
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within the meaning of section 703(h), Execu-
tive Order 11246 or other provisions of Fed-
eral law or regulation, except to the extent
that such systems utilize selection proce-
dures to determine qualifications or abilities
to perform the job. Nothing in these guide-
lines is intended or should be interpreted as
discouraging the use of a selection procedure
for the purpose of determining qualifications
or for the purpose of selection on the basis of
relative qualifications, if the selection proce-
dure had been validated in accord with these
guidelines for each such purpose for which it
is to be used.

D. Limitations. These guidelines apply only
to persons subject to title VII, Executive
Order 11246, or other equal employment op-
portunity requirements of Federal law.
These guidelines do not apply to responsibil-
ities under the Age Discrimination in Em-
ployment Act of 1967, as amended, not to dis-
criminate on the basis of age, or under sec-
tions 501, 503, and 504 of the Rehabilitation
Act of 1973, not to discriminate on the basis
of handicap.

E. Indian preference not affected. These
guidelines do not restrict any obligation im-
posed or right granted by Federal law to
users to extend a preference in employment
to Indians living on or near an Indian res-
ervation in connection with employment op-
portunities on or near an Indian reservation.

SEC. 3. Discrimination defined: Relationship
between use of selection procedures and dis-
crimination—A. Procedure having adverse im-
pact conatitutcs discrimination unless justified.
The use of any selection procedure which has
an adverse impact on the hiring, promotion,
or other employment or membership oppor-
tunities of members of any race, sex, or eth-
nic group will be considered to be discrimi-
natory and inconsistent with these guide-
lines, unless the procedure has been vali-
dated in accordance with these guidelines, or
the provisions of section 6 below are satis-
fied.

‘B. Consideration of suitable alternative selec-
tion procedures. Where two or more selection
procedures are available which serve the
user's legitimate interest in efficient and
trustworthy workmanship, and which are
substantially equally valid for a given pur-
pose, the user should use the procedure
which has been demonstrated to have the
lesser adverse impact. Accordingly, when-
ever a validity study is called for by these
guidelines, the user should include, as a part
of the validity study, an investigation of
suitable alternative selection procedures and
suitablo alternative mcthods of using the se-
lection procedure which have as little ad-
verse impact as possible, to determine the
appropriateness of using or validating them
in accord with these guidelines. If a user has
made a reasonable effort to become aware of
such alternative procedures and validity has
been demonstrated in accord with these
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guidelines, the use of the test or other selec-
tion procedure may continue until such time
as it should reasonably be reviewed for cur-
rency. Whenever the user is shown an alter-
native sclection prooccdure with evidonso of
less adverse impact and substantial evidsnce
of validity for the same job in similar eir-
cumstances, the user should investigate it to
determine the appropriateness of using or
validating it in accord with these guldelines.
This subsection is not intended to preclude
the combination of procedures into a signifi-
cantly more valid procedure, if the use of
such a combination has been shown to be in
compliance with the guidelines. -

SEC. 4. Information on impact—A. Records
concerning impact. Bach uoser should maintain
and have available for inspection rscords or
other information which will disclose the
impact which its tests and other selection
procedures have upon employment opportu-
nities of persons by identifiable race, sex, or
ethnic group as set forth in paragraph B
below in order to determine compliance with
these guidelines. Where there are large num-
bers of applicants and procedures are admin-
istered frequently, such information may bs
rstained on a sample basis, provided that the
sample is appropriate in terms of the appli-
cant population and adequate in size.

B. Applicablc race, scz, and ethnic groups for
recordkeeping. The records called for by this
section are to be maintained by sex, and the
following races and ethnic groups: Blacks
(Nsgroes), American Indians (including Alas-
kan Natives), Asians (including Pacific Is-
landers), Hispanic (including psrsons of
Mexican, Puerto Rican, Cuban, Csntral or
South American, or othsr Spanish origin or
culture regardless of race), whites (Cauca-
sians) other than Hispanie, and totals. The
race, sex, and ethnic classifications called
for by this section are consistent with the
Equal Employment Opportunity Standard
Form 100, Employer Information Report
EEO-1 series of reports. The user should
adopt safeguards to insure that ths records
required by this paragraph are ussd for ap-
propriate purposes such as determining ad-
verse impact, or (whers required) for devel-
oping and monitoring affirmative action pro-
grams, and that such records are not used
improperly. See sections 4E and 17(4), below.

C. Evaluation of selection rates. The “‘botlom
line.”” If ths information called for by sec-
tions 4A and B above shows that the total se-
lection process for a job has an advsrse im-
pact, the individual components of the selec-
tion process should be evaluated for adverse
impact. If this information shows that the
total selection process does not have an ad-
verse impact, the Fedsral enforcement agen-
cles, in the exercise of their administrative
and prosecutorial discretion, in usual cir-
cumstances, will not expect a ussr to svalu-
ate the individual components for adverse
impact, or to validate such individual com-
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ponents, and will not take enforcement ac-
tion based upon adverse impact of any com-
ponent of that process, including the sepa-
rate parts of a multipart selection procedure
or any soparate procedurs that is used as an
alternative method of selection. However, in
the following circumstances the Federal en-

" forcement agencies will expect a user to

evaluate the individual components for ad-
verse impact and may, where appropriate,
take enforcement action with respect to the
individual components: (1) Whers the selec-
tion procedure is a significant factor in the
continuation of patterns of assignments of
incumbsnt employees caused by prior dis-
criminatory smploymsut practices, (2) where
tho woight of court docisions or administra-
tive interpretations hold that a specific pro-
cedure (such as height or weight require-
ments or no-arrest records) is not job related
in the same or similar eircumstances. In un-
usual circumstances, other than those listed
in (1) and (2) above, the Fsderal enforcement
agencies may request a user to evaluate the
individual components for adverse impact
and may, where appropriate, take enforce-
ment action with respect to the individual
componsnt.

D. Adverse impact and the ‘‘four-fifths rule.”
A selection rate for any race, sex, or ethnic
group which ig leee than four-fifths (%) (ar
eighty percent) of the rate for the group with
the highest rate will gensrally be regarded

‘by the Federal enforcement agencies as evi-
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dsnce of adverse impact, while a greatsr
than four-fifths rate will generally not be re-
garded by Federal enforcement agencies as
evidsnce of adverse impact. Smaller dif-
ferences in selection rate may nevertheless
constitute adverse impact, where they are
significant in both statistical and practical
terms or where a ussr's actions have discour-
aged applicants disproportionately on
grounds of race, sex, or ethnic group. Greater
differences in selection rate may not con-
stitute adverse impact where the differencss
are based on small numbers and are not sta-
tistically significant, or where special re-
cruiting or other programs cause the pool of
minority or female candidates to be atypical
of the normal pool of applicants from that
group. Where the user’s evidence concerning
ths impact of a selection procedure indicates
adverse impact but is based upon numbers
which are too small to be reliable, evidence
concerning the impact of the procedure ovsr
a longer period of time and/or evidence con-
cerning the impact which the selection pro-
cedure had whsn used in the same manner in
similar circumstances elsewhere may be con-
gidered in determining adverse impact.
Where the user has not maintainod data on
adverse impact as required by the docu-
mentation section of applicable guldelines,
the Federal enforcement agencies may draw
an inference of adverse impact of the selec-
tion process from the failure of the user to
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maintain suoch data, if the ucer has an under:
utilization of a group in the job category, as
compared to the group’s representation in
the relevant labor market or, in the case of
jobs filled from within, the applicable work
force.

¥ Consideration of user’'s equal employment
opportunity posture. In carrying out their ob-
ligations, the Federal enforcement agencies
will consider the general posture of the user
with respect to equal employment oppor-
tunity for the job or group of jobs in ques-
tion. Where a user has adopted an affirma-
tive action program, the Federal enforce-
ment agencies will consider the provisions of
that program, including the goals and time-
tables which the user has adopted and the
progress which the user has made in carrying
out that program and in meeting the goals
and timetables. While such affirmative ac-
Livy prugratus wmay 1o design aud eseculivu
be race, color, sex, or ethnic conscious, selec-
tion procedures under such programs should
be based upon the ability or relative ability
to do the work.

SEC. 5. General standards for validity stud-
ies—A. Acceptable types of validity studies. For
tho purposos of satisfying those guidolines,
users may rely upon criterion-related valid-
ity studies, content validity studies or con-
struct validity studies, in accordance with
the standards set forth in the technical
standards of these suildelines. section 14
below. New strategies for showing the valid-
ity of selection procedures will be evaluated
as they become accepted by the psycho-
logical profession.

B. Criterion-related, content, and construct
validity. Evidence of the validity of a test or
other selection procedure by a criterion-re-
lated validity study should consist of empir-
ical data demonstrating that the selection
procedure 1s predictive of or significantly
correlated with important elements of job
performance. See section 14B below. Evi-
dence of the validity of a test or other selec-
tion procedure by a content validity study
should consist of data showing that the con-
tent of the selection procedure is representa-
tive of important aspects of performance on
the job for which the candidates are to be
evaluated. See section 14C below. Evidence of
the validity of a test or other selection pro-
cedure through a construct validity study
should consist of data showing that the pro-
cedure measures the degree to which can-
didates have identifiable characteristics
which have been determined to be important
in successful performance in the job for
which the candidates are to be evaluated.
See section 14D below.

C. Guidelines are consistent with professional
standards. Tho provisions of these guidolincs
rclating to validation of solcotion proccdures
aro intcnded to be consistont with genorally
acoeptod profecoional ctandards for ovalu
ating standardized tests and other selection
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procedures, such os those desgribed in the
Standards for Educational and Psychological
Tests prepared by a joint committee of the
American Psychological Association, the
American Educational Research Association,
and the National Council on Measurement in
Education (Amcrican Psychological Associa
tion, Washington, DC, 1974) (hereinafter
“AP.A. Standards’’) and standard textbooks

and journals in the field of personnel selec- -

tion.

D. Need for documentation of validity. For
any selection procedure which is part of a se-
lection process which has an adverse impact
and which selection procedure has an adverse
impact, each user should maintain and have
available such documentation as i8 described
in section 15 below.

E. Accuracy and standardization. Validity

atudies should be carried out undor condl -

tions which assure insofar as possible the
adequacy and accuracy of the research and
the report. Selection procedures should be
administered and scored under standardized
conditions.

F. Caution against selection on basis of
knowledges, skills, or ability learned in brief ori-
entation period. In general, users should avoid
making employment decisions on the basis
of measures of knowledges, skills, or abili-
ties which are normally learned in a brief
oriontation peried, and which have an ad
verse impact. '

G. Method of use of selection procedures. The
evidence of both the validity and utility of a
selection procedure should support the meth-
od the user chooses for operational use of the
procedure, if that method of use has a great-
er adverse impact than another method of
use. Evidence which may be sufficient to
support the use of a selection procedure on a
pass/fail (screening) basis may be insufficient
to support the use of the same procedure on
a ranking basis under these guidelines. Thus,
if a user decides to use a selection procedure
on a ranking basis, and that method of use
has a greater adverse impact than use on an
appropriate pass/fail basis (see section 5H
below), the user should have sufficient evi-
dence of validity and utility to support the
use on a ranking basis. See sections 3B, 14B
(5) and (6), and 14C (8) and (9).

H. Cutoff scores. Where cutoff scores are
used, they should normally be set 80 as to be
reasonable and consistent with normal ex-
pectations of acceptable proficlency within
the work force. Where applicants are ranked
on the basis of properly validated selection
procedures and those applicants scoring
below a higher sutoff score than appropriate
in light of such expectations have little or no
chanco of being selocted for employmont, the
higheor outoff sesre may be appropriato, but
the dogroe of advorse impaot chould be con
sidered.
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1. Use of selection procedures for higher level
jobs. Il job progression structures are 3o es-
tablished that employees will probably,
writhin a raasnnahle period of time and in a
uinjurity of vascs, progress to o highicl level,
it may be considered that the applicants are
being evaluated for a job or jobs at the high
or lovol. Howewor, whoro job progroosion ic
uol go pearly autwmatie, or ths thiue gpun is
such that higher level jobs or employees’ po-
toabial mny Lo cxpocbed Lo chaage in signifi-
cant wayeg, it should boe oonciderod that ap
plivaiils are being evaluated fur a jub at o1
near the entry level. A ‘‘reasonable period of
time’’ will vary for different jobs and em-
ployment cituations but will seldom be moro
then 5 years. Use of oclostion proocdures to
evaluate applicants for a higher level job
would not be appropriate:

(1) If the majority of those remaining em-
ployod do not progross to tho higher lovoel
job;

(2) If there is a reason to doubt that the
higher level job will continue to require es-
sentially similar skills during the progres-
sion period; or

(3) If the selection procedures measure
knowledges, skills, or abilities required for
advancement which would be expected to de-
volop prinecipally from tho training or oxperi
ence on the job.

J. Interim use of selection procedures. Users
may oontinuo tho uso of o ccloction proce
duire which 15 not at the momont fully sup-
portod by tho roquirod cvidonoce of walidity,
providod: (1) Tho usor hao availeble cubstan-
tial evidonec of validity, and (2) the ucer has
in progress, when technically feasible, a
study whioh is dogignod to produco the addi-
tional ovidonoe roquirod by thoso guidolines
within a roaconablo time. If such a study io
not technically feasible, see section 6B. If
the study dues uol deiwusbiate validity, this
provision of theso guidelinoo for intorim ucc
shall not oonctituto a defense in any action,
nor chall it roliove tho user of any obliga
tions arising under Federal law.

K. Review of validily studies for currency.
Whonovor validity has boon chown in accord
with thooco guidolinos for the use of a por
ticular solection procodurc for o job or group
of jobo, additional studics neod not bo por
formod until such timeo as the validity atudy
is subjoct to roviow ag providod in seotion 3B
abovo. Thoro aro no absolutos in tho aroa of
detormining tho curronecy of a validity otudy.
All circumstances concerning the study, in-
cluding the validation strategy used, and
changes in the relevant labor market and the
job phould bo oonsidorod in the dctormina
tion of when a validity study is outdated.

SEC. 6. Use of selection procedures which
have not been validated—A. Use of alternate se-
loction procoduros to aliminate advarse impact.
A ucor may chooso to utilico slternative oo
lection procedures in order to eliminate ad-
voroo impact or ag part of an affirmative ao-
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tion program. See section 13 below. Such al-
ternative procedures should eliminate the
adverse impact in the total selection proc-
esg, should he Tawful and should ha ag job re-
laled as pussible.

B. Where validity studics cannot or nced not
ba porformed. There are cirecumstanoes in
which a usor cannot er nood not utilize the
valldullon teehniguer contemplated by these
guidelines. In guch circumstances, the user
should ubllize sclectiovn procedunes which are
oo job rolated ac possiblo and which will min
Imise ur elimlonate adveirse iunipact, as set
forth helow. :

(1) Where informal or unscored procedures are
uged. When an informal or unscorod sclootion
procodure which hat en adverse impaot ic
utilized, the user should eliminate the ad-
verse impact, or modify the procedure to one
which is a formal, scored or quantified meas-
ure or oombination of mcasurcs and thon
validate the procedure in accord with these
guidelines, or otherwise justify continued
use of the procedure in accord with Federal
law.

(2) Where formal and scored procedures are
used. When a formal and scored selection
procedure is used which has an adverse im-
pact, the wvalidation techniques con-
tomplated by thesc guidclines usually should
be followed if technically feasible. Where the
user cannot or need not follow the validation
tochniques antioipated by thoso guidolincs,
the user should either wodily Lhe prucedurs
to oliminate adverse impact or othcrwise
justify continued use of tho procedure in ac
cord with FFcdcral law.

SEC. 7. Use of other validity studies—A. Va-
lidity studice not conducted by the wser. Users
may, undor cortain circumstances, support
the use of sclection proccdurse by validity
studies conducted by other users or con-
ducted by test pablishers o distributors and
described in toot manualo. While publishers
of ocloction procedurcs have o profcosional
obligation to provide ovidenoo of walidity
which meets generally accepted professional
standards (see section 5C above), users are
cautioncd that thoy aro rocponsible for com
pliance with theso guidelines. Accordingly,
uoers secking to obtain oclcction prooedures
from publichors and distributors should ho
carcful to determine that, in the cvent the
user beoomes subjeot t6 tho validity require-
meonts of these guidelines, the necessary in-
formation to oupport validity has been detor:
mined and will be made available to the
aser.

B. Use of criterion-related validity evidence
from otker sources. Criterion rolatod validity
studies conducted by one test user, or de-
scribed in test manuals and the professional
literature, will be considered acceptable for
uce by anothcr uocr when tho following re-
quircmonto aro met:

(1) Validity evidence. Evidence from the
available gtudicc mecting tho standards of

FBI 18-cv-01766-287



Department of Justice

soction 14B bolow cloarly domonotrates that
the selection procedure is valid;

(2) Jeb cimilarity. The inocumbonts in the
user’s job and the incumbents in the job or
group of jobs on which the walidity gtudy
wos oconduotod perform gubstantially tho
gsame major work behaviore, ac shown by ap
preprinte jobh analyces both on the job or
group of jobs on which the validity study
was performod and on the job for which the
selection procedure is to be used; and

(3) Fairness gvidonce. Tho octudics includo a
ostudy of tost fairnoos for each race, cex, and
othni¢ group which gonptitutos o significant
factor in tho berrowing user’s relevant labor
market for the job or jobs in question. If the
otudion undor conoidoration satiefy (1) and (2)
above but do not contain an investigation of
teot fairnmoss, and it io not tochnioally foa
sible for the borrowing user to conduct an in-
ternal study of test fairness, the borrowing
ugor may utilice the study until ctudics con-
ducted slsowhoro mooting tho requiromonts
of thase guidalines shoaw test unfairnese, ar
until such time as it becomes technically
foanible to conduct an intcrnal study of tcst
fairnees and the resultes of that study can bo
acted upon. Users obtaining selection proce-
dures from publichora chould congcidor, as one
faotor in tho doocicion to purchasc a par
ticular selection procedure, the availahility
of evidence concerning test fairness.

C. Validity cvidence from multiuntt study. if
walidity ewvidenoc from a otudy oovoring
more than one unit within an organization
satisfies the requirements of section 14B
below, evidonce of validity opoeific to oach
unit will not be roquirod unloos thore ars
variabloe which are likely to affoot validity
significantly.

D. Other significant variables. If there are
variablos in the othor studico which are lilto
ly to affecet validity significantly, the ascy
may not rely upon suoh studico, but will be
expootod cithor to conduet an intornal valid
ity study or to somply with ccotion 6 abovo.

SEC. 8. Cooperative studies—A. Encourage-
moent of cooperative studics. Tho agonoios
iopuing theae guidolines encourage craploy-
ers. lahor organizations, and emplovment.
agonoics to cooporate in ressarch, devclop
mont, soarch for lawful alternativeo, and va
Hadity studias lu ordar to achleve provadarey
which are consistent with these guidelines.

B. Standards for use of cooperative studics. If
validity owidonce from o ccoporativo study
satisfies the requirements of section 14
below, evidence of validity specific to each
nser will nnt bhe required nnless thera are
variahles in the usar's sitnation whirh are
likely to affect validity significantly.

SEC, 9. No assumption of validity— A. Unao-
ceptable substitutes for evidence of validity.
Under no circumstances will the gsncral rep-
utation of a toot or othor nolootion proce
dures, ito author or its publishor, or casual
reporto of it’s validity bo acoeptod in licu of
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evidence of wvalldity. Opeeifically ruled ous
are: Assumptions of validity based on a pro-
cedure’s name or descriptive labols; all forma
of promotional literature; data bearing on
the froquonoy of a proocodure’s usage; tosti
monioel octatomonts and credentials of sollora,
uoers, or gonsultants; and othor nonempir
ical or ancodotal accounto of oolostion prac
tices or selection outcomes.

B. Encouragement of professional supervigion.
Professional supervision of selection activi-
ties is enpouragod but is not a substituto for
documented evidenco of wvalidity. Tho on
forcemont agoncioo will tolkes into account
the faot that a thorcugh job analysic was
conducted and that careful development and
uoe of a colection procedurc in accordance
with professional standards enhance the
probability that the selootiom proccdurc is
valid for the job.

SEC. 10. Employment agencies and employ-
mont aorvicos A. Where selcction procedurcsd
are devigsed by agency. An omploymont agon
cy, including private employment agencgiocg
and State employment agencies, which
agrecs to a regquest by an employer or labor
organization to device and utilize a oelcction
procedure should follow the standards in
thooo guidolinos for dotermining advorce im
poot. If adveroc impact oxiste the agency
shonld comply with thege guidelines. An em-
ployment agency is not relieved of its obliga-
tion herein Lecause the uscr did not reyuusl
cuch validation or has requooted the use of
some lescor ctandard of validation thon is
provided in these guidelines. The use of an
omployment agency doce not relieve an cm
ployor or labor organization or other usor of
1ts roopongibilitice under Federal law to pro
vide equal employment opportunity or its
obligations as a user under these guidelines.

B. Wheore sclection preccdurca are dcuvised
clacwlicre. Wheie ain employment ageuvy ur
sorvice is requested to administor a sclection
procodurc which has boon devised elsewhore
and to male referrals pursuant to tho ro
sults, the employment agency or service
should maintain and have availablo ovidonoso
of the impact of the sclection and refustal
proceduras which it administers Tf adverse
impaet resulte the agoney or cervice should
comply with these guidelines. If the agency
or service sasks (o comply wlily Deve polda-
lines by rsliance upon validity studies or
othcr data in the posscasivn of the cmpluyvr,
it should obtain and have availablo cuoh in
formation.

SEC. 11. Disparate treatment. The principles
of disparate or unequal treatment mnst he
distinguished from the ronrepts nf walida-
tion. A selection procedure—even though
validated against job performanoe in aocord
ance with these guidelines—cannot be im-
po3cd upon membera of & race, 3¢X, or cthnic
group whoro other employees, applicanto, or
members havo not been subjected to that
standard: Dioparats treatment oceuro whoro
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members of a race, sex, or ethnic group have
been denied the same employment, pro-
motion, membership, or other employment
opporlunities as have been available Lo other
employees or applicants. Those employees or
applicants who have been denied equal treat-
ment, because of prior discriminatory prac-
tices or policies, must at least be afforded
the same opportunities as had existed for
other employees or applicants during the pe-
riod of discrimination. Thus, the persons
who were in the class of persons discrimi-
nated against during the period the user fol-
lowed the discriminatory practices should be
allowed the opportunity to qualify under less
stringent selection procedures previously
followed, unless the user demonstrates that
Lhie ucreased stundards are required by busi-
ness necessity. This section does not prohibit
a user who has not previously followed merit
standards from adopting merit standards
which are in compliance with these guide-
lines; nor does it preclude a user who has
previously used invalid or unvalidated selec-
tion procedures from developing and using
procedures which are in accord with these
guidelines.

SEC. 12. Retesting of applicants. Users should
provide a reasonable opportunity for re-
testing and reconsideration. Where examina-
tions are administered periodically with pub-
lic notice, such reasonable opportunity ex-
ists, unless persons who have previously been
tested are precluded from retesting. The user
may however take reasonable steps to pre-
serve the security of its procedures.

SEC. 13. Affirmative action—A. Affirmative
action obligations. The use of selection proce-
dures which have been validated pursuant to
these guidelines does not relieve users of any
obligations they may have to undertake af-
firmative action to assure equal employment
opportunity. Nothing in these guidelines is
intended to preclude the use of lawful selec-
tion proooduros which eocict in romoedying
the effects of prior discriminatory practices,
or the achievement of affirmative action ob-
jectives.

B. Encouragement of voluntary affirmative
action programs. These guidelines are also in-
tonded to onoourage the adoption and imple
mentation of voluntary affirmative action
programs by ucerc whe havo no obligation
under Federal law to adopt them; but are not
intended to impose any new obligations in
that regard. The agencies Issuing and endors-
ing these guidelines endorse for all private
employers and reaffirm for all governmental
employers the Equal Employment Oppor-
tunity Coordinating Council’s ‘‘Policy State-
ment on Affirmative Action Programs for
State and Local Government Agencies” (41
FR 38814, September 13, 1976). That policy
statement is attached hereto as appendix,
section 17.
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TECHNICAL STANDARDS

SEC. 14. Technical standards for validity
studies. The following minimum standards,
as applicable, should be met in conducting a
validity study. Nothing in these guidelines is
intended to preclude the development and
use of other professionally acceptable tech-
niques with respect to validation of selection
procedures. Where it is not technically fea-
sible for a user to conduct a validity study,
the user has the obligation otherwise to
comply with these guidelines. See sections 6
and 7 above.

A. Validity studies should be based on review
of information about the job. Any validity
study should be based upon a review of infor-
mation about the joh for which the selection
procedure is to be used. The review should
include a job analysis except as provided in
section 14B(3) below with respect to cri-
terion-related validity. Any method of job
analysis may be used if it provides the infor-
mation required for the specific validation
strategy used.

B. Technical standards for criterion-related
validity studies—(1) Technical feasibility. Users
choosing to validate a selection procedure by
a criterion-related validity strategy should
determine whether it is technically feasible
(as defined in section 16) to conduct such a
study in the particular employment context.
The determination of the number of persons
necessary to permit the conduct of a mean-
ingful criterion-related study should be
made by the user on the basis of all relevant
information concerning the selection proce-
dure, the potential sample and the employ-
ment situation. Where appropriate, jobs with
substantially the same major work behaviors
may be grouped together for validity studies,
in order to obtain an adequate sample. These
guidelines do not require a user to hire or
promote persons for the purpose of making it
pnssible to condncet a criterion-related stndy.

(2) Analysis of the job. There should be a re-
view of job information to determine meas-
ures.of work behavior(s) or performance that
are relevant to the job or group of jobs in
question. These measures or criteria are rel-
evant to the extent. that they represent crit-
ical or important job duties, work behaviors
or work nutcomes as developed from the re-
view of job information. The possibility of
bias should be considered both in selection of
the criterion measures and thelr application.
In view of the possibility of bias in subjec-
tive evaluations, supervisory rating tech-
niques and instructions to raters should be
carefully developed. All criterion measures
and the methods for gathering data need to
be examined for freedom from factors which
would unfairly alter scores of members of
any group. The relevance of criteria and
their freedom from bias are of particular
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concern when thore ore oignificant dif
ferences in measures of job performance for
different groups.

(3) Criterion measures. Proper safeguards
should be taken to insure that scores on se-
lection procedures do not enter into any
judgments of employee adequacy that are to
be used as criterion measures. Whatever cri-
teria are used should represent important or
critical work behavior(s) or work outcomes.
Certain criteria may be used without a full
job analysis if the user can show the impor-
tance of the criteria to the particular em-
ployment context. These criteria include but
are not limited to production rate, error
rate, tardiness, absenteeism, and length of
service. A standardized rating of overall
work performance may be used where a
study of the job shows that it is an appro-
priate criterion. Where performance in train-
ing is used as a criterion, success in training
should he praperly measured and the rel-
evance of the training should be shown ei-
ther through a comparison of the content of
the training program with the critical or im-
portant work behavior(s) of the job(s), or
through a demonstration of the relationship
between measures of performance in training
and measures of job performance. Measures
of relative success in training include but
are not limited to instructor evaluations,
performance samples, or tests. Criterion
measures consisting of paper and pencil tests
will be closely reviewed for job relevance.

(4) Representativeness of the sample. Whether
the study is predictive or concurrent, the
sample subjects should insofar as feasible be
representative of the candidates normally
available in the relevant labor market for
the job or group of jobs in question, and
should insofar as feasible include the races,
sexes, and ethnic groups normally available
in the relevant job market. In determining
the representativeness of the sample in a
concurrent validity study, the user should
take into account the extent to which the
specifle kuuwledges or skllls which aie Lhe
primiary fucuy of Lhe test are those which
employees learn on the job.

Where samples are combined or compared,
attention should be given to see that such
samples are comparable in terms of the ac-
tual job they perform, the length of time on
the job where time on the job is likely to af-
fect performance, aud olher relevant factuis
likely to affect validity differences; or that
these factors are included in the design of
the study and their effects identified.

(5) Statistical relationships. The degree of re-
lationship between selection procedure
scores and criterion measures should be ex-
amined and computed, uslog professivnally
accoptablo statistical prooedures. Gencrally,
o goloction proccdure is considorcd related to
the criterion, for the purposes of these guide-
lines, when the relotionchip botween per
formanoo on tho procodure and performanoc
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on tho oritorion moasurc is statictically sig-
nificant at the 0.05 level of significance,
which means that it is sufficiently high as to
have a probability of no more than one (1) in
twenty (20) to have occurred by chance. Ab-
sence of a statistically significant relation-
ship between a selection procedure and job
performance should not necessarily discour-
age other investigations of the validity of
that selection procedure.

(6) Operational use of selection procedures.
Users should evaluate each selection proce-
dure to assure that it is appropriate for oper-
ational use, including establishment of cut-
off scores or rank ordering. Generally, if
other factors remain the same, the greater
the magnitude of the relationship (e.g., cor-
relation coefficient) between performance on
a selection procedure and one or more cri-
teria of performance on the job, and the
greater the importance and number of as-
peclts of Job performance covered Ly tle cri-
teria, the more likely it is that the proce-
dure will be appropriate for use. Reliance
upon a selection procedure which is signifi-
cantly related to a criterion measure, but
which is based upon a study involving a large
number of subjects and has a low correlation
coefficient will be subject to close review if
it has a large adverse impact. Sole reliance
upon a single selection instrument which is
related to only one of many job duties or as-
pects of job performance will also be subject
to close review. The appropriateness of a se-
lection procedure is best evaluated in each
particular situation and there are no min-
imum correlation coefficients applicable to
all employment situations. In determining
whether a selection procedure is appropriate
for operational use the following consider-
ations should also be taken into account:
The degree of adverse impact of the proce-
dure, the availability of other selection pro-
cedures of greater or substantially equal va-
lidity.

(7) Overstatement of validity findings. Ucoro
should aveid reliance upon tochniguso which
tend to overestimate validity findings as a
result of capitalization on chance unless an
appropriate safeguard is taken. Reliance
upon a few selection procedures or criteria of
successful job performance when many selec-
tion procedures or criteria of performance
have been otudicd; or the uoo of optimal ota
tistical weights for selection procedures
computed in omne sample, are techniques
which tend to inflate validity estimates as a
result of chance. Use of a large sample is one
safeguard: Cross-validation is another.

(8) Fairness. This section generally calls for
sbudics of unfairncas where tochnically foo
pible. The conoept of fairngcss or unfoirnoess of
sclcotion proocdures is a doveloping concept.
In addition, fairness studies generally re-
quirc cubctantial numboers of omployooes in
the job or group of jobc being studied. For
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thege reagone, the Federal onforoemont agen-
ciop rocognize that tho obligation to conduot
studies of fairness imposod by tho guidelines
generally will be upon users or groups of
users with a large number of persons in a job
class, or test developers; and that small
users utilizing their own selection proce-
dures will generally not be obligated to con-
duot ouoh ptudios booauoo it will be teoh:
nically infeasible for them to do so.

(a) Unfairness defined. When members of
one race, sex, or ethnic group characteris-
tically obtain lower scores on a selection
procedure than members of another group,
and the differences in scores are not re-
floctod in difforonoes in a meascuro of job por:
formanco, uso of the seleotion prooodure may
unfairly dony opportunitioc to mombors of
the group that obtains the lower scores.

(b) Investigation of fairness. Where a selec-
tion procedure results in an adverse impact
on a rage, sex, or ethnic group idontified in
accordance with tho classifioations set forth
in ocotion 4 above and that group io a signifi-
oant factor in tho relovant labor marlkot, tho
user generally should investigate the pos-
siblo oxistonco of unfairnoso for that group if
it is technically feaeible to do so. The great-
er the severity of the adverse impact on a
group, tho grooter tho nood to investigate
tho pongible omiotenoo of unfairncoe. Where
tho weight of covidonco from other studico
showo that tho selection proocduro prodicts
fairly for the group in question and for the
gamo or similar jobs, cuoh cvidonce may be
rclied on in connocotion with tho scleotion
procedure at issue.

(¢) Cencral considerations in fairnose invos
tigations. Usors oonduoting a study of fair-
ness should review the A.P.A. Standards re-
garding investigation of possible bias in test-
ing. An invoctigation of fairnoos of a golec-
tion prosgduro dopends on both ovidonoce of
validity and the manner in which the selec-
tion precodurc ic to be used in a partioulor
employment context. Fairnoss of a peleotion
proceduro cannot nooessarily bo opecified in
advanec without invostigating those factors.
Investigation of fairnoso of a selection prooe-
dure in samplos where the range of goores on
gelootion proocdures or criterion mecacurco 1o
povorely roctrioted for any cubgroup samplc
(as compared to other subgroup Ssamples)
may produce misleading evidence of unfair-
ness. That factor should accordingly be
taken into account in conducting such stud-
ies and before reliance is placed on the re-
sults.

(d) When unfairness is shown. If unfairness
is demonstrated through a showing that
members of a particular group perform bet-
tor or pooror on the job than thoir ocoores on
the selection procedure would indicate
through comparison with how members of
othor groups porform, the user may eithor
revieo or replaco tho selection instrumont in
accordance with these guidelines, or may
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oontinue to use #hc oolection imstrument
opcrationally with appropriatc rovisions in
its use to assure compatibility betwceen the
probability of successful job performance
and the probability of being selected.

(e) Technical feasibility of fairness studies. In
addition to the general conditions needed for
technical feasibility for the conduct of a cri-
terion relotod atudy (see section 16, beolow)
an investigation of fairness requires the fol-
lowing:

(i) An adequate sample of persons in each
group available for the study to achieve find-
ings of statistical significance. Guidelines do
not require a user to hire or promote persons
on the bagio of group classifications for the
purpooc of making it poosoiblo to conduct a
study of foirness; but tho user has the obliga-
tion otherwise to comply with these guide-
lines.

(ii) The samples for each group should be
oomparable in termo of thoe actual job they
porform, longth of timc on the job wherc
time on thc job is likely to affect perform:
anoce, and other rclevant factors likely to af
fect validity differences; or such factors
chould be included in the deoign of the study
and their effects identified.

(f) Continued use of selection procedures
when fairncss studics not fecasible. If o study of
fairncoo should othcrwiac be performced, but
is not technically feanible, a sclection proce-
dure may be used which hao othcrwisc met
the validity standards of these guidelines,
unleos the technical infoasibility resulted
from disoriminatory employment practices
which are demonstrated by facts other than
paot failure to oonform with requiremcnts
for validation of soloction procedures. How.
ever, when it becomes technically feasible
for the user to perform a study of fairness
and ocuoh o otudy ie otherwinc called for, tho
ucor should conduct the study of fairneno.

C. Technical standards for content validity
gtudies (1) Appropriatcness of content validity
studies. Users choosing to validate & solec-
tion proccdurc by a content validity stratcgy
should determine whothor it ia appropriato
to oonduct such a study in the particular
employmont context. A solection proccdurc
can be supported by a content validity strat-
cgy to tho cxtent thas it i3 a representative
sample of the content of the job. Selection
procedures which purport t0 measure knowl-
edges, skills, or abilities may in certain cir-
cumstances be justified by content validity,
although they may not be representative
samples, if the knowledge, skill, or ability
measured by the selection procedure can be
operationally defined as provided in section
14C(4) below, and if that knowledge, skill, or
ability io a noccasary preroquisite to suscess-
ful job performance.

A selection procedure based upon infer-
cneos about mental proccases connot bo sup
portced sololy or primarily on the basis of
content validity. Thus, a content strategy is
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uoulb apmoptlabe for demousbialiug Lhe valid-
ity of scloction procodures which purport to
measure traits or constructs, such as intel-
ligenco, aptitudo, porsonality; commonsongo,
judgment, leadership, and spatial ability.
Content volidity io aloo not an appropriote
otrategy whon the selection procedure in
volves knowledges, olkrills, or .obilitios which
an employee will be expected to learn on the
job.

(Q) Job analysis for content validity. Thoro
ohould bc o job annlyeis which ingludos an
analysic of the important worl bohovior(s)
rcquirod for pucceosful porformanoco ond
thel: i1elablive ilinportalce aid, if the Leliav-
ior results in work product(s), an analysis of
the work product(s). Any job analysis should
focuos on the work bohoavior(s) and tho tasko
agsociated with them. If worl behavior(s) are
nod observable, the job analyasie should iden-
tify and analyze thooo acpecto of the behav-
ior(s) that can be observed and the observed
work products. The work behavior(s) se-
lected for measurement should be critical
worlt bchavior(s) and‘or important work be-
havior(s) constituting most of the job.

(3) Devclopment of aclection proccdurcy. A so-
loction proccdurc dcosigned to meacurce the
worlt behavior may be doveloped opooifically
from tho job and job analyoic in quoction, or
maoy have been previously developed by the
uacr, or by other uacrs or by o tcat publicsher.

(1) Standards for demongtrating content nalid-
ily. Tu demunsliale Lo content validily vl a4
selection procedure, & usor chould show that
the behavior(s) demonstrated in the selec-
tion procedure are a repreccntative sample
ol the Ushavior(s) ol ke job io guocstion or
that the seleotion procedurs prowvides a rop-
resentative sample of the work product of
the job. In the case of a selection procedure
mcoouring o knowlodgo, slkill, or ability, the
knowledge, skill, or ability being measured
should bo oporationally defincd. In the case
of a golsction procodurc measuring o knowl-
edge, the knowledge being meoacured should
Lo operativunally delined as that body of
learned information which is used in and is a
neceoocary prorcequisite for obeorvable aoposts
of work behavior of the job. In tho caco of
slrills or abilitiocs, tho gkill or ability being
measured should be operationally defined in
termg of obacrvable agpeoto of worlk bohavior
of the job. For any selection procedure meas-
uring o knowloedgo; olrill, or ability tho ucor
should show that (a) the ccloction procedure
moeasurcs and is o ropresentotive saomple of
that kknowledgc, olkill, or ability; and (b) that
Irnowlcdgo, akill, or ability is uced in and ic
0 nocodsory prercquisite te performance of
critical or important work behovior(s). In
addition, to be content valid, a selection pro-
coduro moagsuring o skill or ability should et-
ther cloacly approximato an obaorvablce work
bohavior, or itec product chould closely ap-
proximate an observable work product. If a
test purports to sample a work behavior or
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to provide a sample of a work product, the
mannor and sotting of the pologction proce
dure and its level and complexity should
cloooly approximato tho worl: cituation. Tho
closer the content and the context of the se-
lootion procedure aro to worlt samplos or
work bchaviors, the stronger is the besio for
showing oontont validity. Ac tho oontent of
the selection procedure less resembles a
work behavior, or the setting and manner of
tho administration of tho solootion proco
dure 1¢ss resemble the worlt situation, or tho
recult loso rocombleos o worlz produot, the loos
liltely the gelostion procodurc ic to bo oon
teub valid, and the greater the ncced (or other
evidence of validity.

(5) Reliability. The reliability of selection
proocdurcs justifiod on the bacis of content
volidity should be a matter of concorn to the
uoor. Whencever it ic feasible, appropriate ota
tistionl estimates chould be madoe of the roli
ability of the selection procedure.

(8) Prior training or experience. A requlire-
ment for or evaluation of specific prior
training or cxperience baced on contont wa
lidity, including a specification of level or
amount of troining or exporionso, should be
justifiod on thoe basis of the rolationship bo
twoon the oonteont of the training or oxport
cnoo and tho contont of the job for which the
training or cuporienco ie to bo roquired or
ovoluated. The critical ooncidoration ic the
ragamhlance hetween tha specific behavinrs,
products, knowledges, 3kills, or abilitica in
tho oxporience or training and the spocific
behaviors, products, knowledges, skills, or
abilities requirod on tho job, whethor or not
there is close rescinblance betwoen the cxpe
rionco or training ac a whole and the job as
a whole.

(7) Content validity of training success.
Where e moaouro of cuccoss in a training pro
gram is used as a selection procedure and the
contont of a training program io juotifiod on
the boagsis of content validity, tho uoe chould
be justifiod on the rolationship betweon tho
conitent of the Lraining prograni aid Lhie con-
tent of the job.

(8) Opcrational uco. A ceolsotion proocodurc
whioh is supported on tho beocisc of oontont
volidity may bo uood for o job if it roprogsonts
a critical work behavior (i.e., a behavior
which ic noosooary for porformaneo of tho
job) or work behaviors which constitute
moot of the important parto of tho job.

(0) Ranking based on content validity studice.
If a user can show, by a job analysic or othor
wioe, that o highor cooro on a content valid
oclestion proecduroe is liltely to rooult in bot
tor job porformancae, the resulto may be uced
to rank porgons who peore abovo minimum
levels. Where a selection procedure sup-
portod oololy or primarily by contont valid
ity io ucod to rank job sandidates, the soloo
tien procedure should moeoocuro thoso aspocto
of performance which differentiate among
levels of job performance.
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D, Tochnical standardo for conotruot validity
studies—(1) Appropriateness of construct valid-
ity studics. Congtruot validity isc a mors com
plex strategy than either criterion-related or
content validity. Construct validation is a
relatively new and developing procedure in
the cmployment ficld, and thore is at prosent
a lack of substantial litorature extending the
concept to omploymont practiccs. The uscr
should be aware that the effort to obtain suf-
ficient empirical support for construet valid-
ity is both an extensive and arduous effort
involving a series of research studies, which
include criterion related validity studies and
which may include content validity studies.
Users choosing to justify use of a selection
procedure by this strategy should therefore
take particular caro to asouro that tho valid-
ity study meets the standards set forth
below.

(@) Job analycic for construat validity studics.
There should be a job analysis. This job anal-
ysis should show the work behavior(s) re-
quired for successful performance of the job,
or the groups of jobs being studied, the crit-
ical or important work behavior(s) in the job
or group of jobs boing ctudiod, and an identi-
fication of the construct(s) believed to un-
derlie successful performance of these crit-
ical or important work behaviors in the job
or jobo in quostion. Each oonstruot should be
named and definod, co ac to diotinguich it
from other oonstruots. If a group of jobs is
being studied the jobs should have in com-
mon one or more critical or important work
behaviors at a comparable level of com-
plexity.

(3) Relationship to the job. A selection proce-
dure should then be identified or developed
which measures the construct identified in
accord with paragraph (2) above. The user
should show by empirical evidence that the
selection procedurs is validly related to the
construct and that the construct is validly
related to the performance of critical or im-
portant work behavior(s). The relationship
between the construct as measured by the
selection procedure and the related work be-
havior(s) should be supported by empirical
evidence from one or more criterion-related
studies involving the job or jobs in question
which satisfy the provisions of section 14B
above,

(4) Use of construct validity study without
new criterion-related evidence—(a) Standards
for use. Until such time as professional 1it-
erature provides more guidance on the use of
construct validity in employment situations,
the Federal agencies will accept a claim of
construct validity without a criterion-re-
lated study which satisfies section 14B above
only when the selection procedure has been
used elsewhere in a situation in which a cri-
terion related study hac been oonduotod and
the use of a criterion-related validity study
in this context meets the standards for
transportability of eriterion related validity
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studiocs ao sot forth above in soction 7. Ilow-
ever, if a study pertains to a number of jobs
having common critical or imiportant work
behaviors at a comparable level of com-
plexity, and the evidence satisfies para-
graphs 14B (2) and (3) above for those jobs
with criterion reclatod validity ovidence for
thooc jobo, the oclection proccdurc miay be
used for all the jubs to wlhich Lhe study per-
tains. If construct validity is to be general-
ized to other jobs or groups of jobs not in the
group studied, the Federal enforcement
agencies will expect at a minimum addi-
tional empirical research evidence meeting
the standards of paragraphs section 14B (2)
and (3) above for the additional jobs or
groups of jobs.

(b) Determination of common work behaviors.
In determining whether two or more jobs
have one or more work behavior(s) in com-
mon, the user should comparc the obscrved
work behavior(s) in each of the jobs and
should compare the observed work product(s)
in each of the jobs. If neither the observed
work behavior(s) in each of the jobs nor the
observed work product(s) in each of the jobs
are the same, tho Federal onforcoment agen-
cies will presume that the work behavior(s)
in each job are different. If the work behav-
iors are not observable, then evidence of sim-
ilarity of worlk products and any othcr rcl-
evant reooarch evidonce will be conosidored in
determining whother the work bohavior(s) in
the two jobs are the same.

DOCUMENTATION OF IMPACT AND VALIDITY
EVIDENCE

SEC. 15. Documentation of impact and valid-
ity evidence—A. Required information. Users of
selection procedures other than those users
complying with section 15A(1) below should
maintain and have available for each job in-
formation on adverse impact of the selection
process for that job and, where it is deter-
mined a selection process has an adverse im-
pact, evidence of validity as set forth below.

(1) Simplified recordieeping for users with less
than 100 employees. In order to minimize rec-
ordkeeping burdens on employers who em-
ploy one hundred (100) or fewer employees,
and other users not required to file EEO-1, et
seq., reports, such users may satisfy the re-
quirements of this section 15 if they main-
tain and have available records showing, for
each year:

(a) The number of persons hired, promoted,
and terminated for each job, by sex, and
where appropriate by race and national ori-
gin;

(b) The number of applicants for hire and
promotion by sex and where appropriate by
race and national origin; and

(c) The selection procedures utilized (ei-
thor standardizod or not standardized).

These records should be maintained for
each race or national origin group (see sec-
tion 1 abovc) constituting morc than two
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porcont (2%) of tho labor forgo in tho rol
ovant labor area. Howevor, it ic not nce
essary to maintain records by race and/or na-
tional origin (see section 4 above) if one race
or national origin group in the ielevaul
labor arca oonctitutos more than ninoty
oight porcont (98%) of tho labor foroo in tho
arca. If tho user has reason to belicvo that o
oclection procodure hac an adverse impaot,
the user should maintain any available evi-
dence of validity for that procedure (see sec-
tions 7A and 8).

(2) Information on impact—(a) Collection of
information on impact. Users of selection pro-
codurec othor than those complying with
section 15A(1) above should maintain and
have available for each job records or other
information showing whether the total selec-
tion process for that job has an adverse im-
pact on any of the groups for which records
arc colled for by occtions 4B above. Adveroo
impact determinations should be made at
least annually for each such group which
constitutes at least 2 percent of the labor
force in the relovant labor arca or 2 percent
of the applioable workforoe. Where o total
selection process for a job has an adverse im-
pact, the user should maintain and have
available rcoords or other information show
ing which components have an adverse im-
pact: Where tho total celectien process for o
job doos not have an adverse impact, infor
mation need not be maintained for indi-
vidual components except in circumsatances
set forth in subsection 15A(2)(b) below. If the
dotermination of adverse impact iz mado
using a procodurg othor than the ‘‘four fiftho
rule,” as defined in the first sentence of sec-
tion 4D abovo, a jusctification, conoistent
with oootion 4D abovo; for the procedurc uoed
to doterminoc adversc impact should bo avail
able.

(b) When adverse impact has been eliminated
in the total selection process. Whenever the
total soloction proccos for o particulaxr job
has had an adverse impact, as defined in sec-
tion 4 above, in any year, but no longer has
an advorss impact, tho ugor should maintain
and havo availablo tho information on indi
vidual components of the selection process
ragquired in the preceding paragraph [opr tha
period in which there wos advorse impaoct. In
addition, tho uccr chould oontinuc to collect
such information for at least two (2) years
after the adverse impact has been elimi-
nated.

(c) When data insufficient to determine im-
pact. Where there has been an insufficient
numher of salections tn determine whethar
thoro io an adveorss impaot of tho total scleo
tion procosc for a particular job, tho ugor
ohould continuc to oolloct, maintain and
have available the information on individual
oompononts of tho coloction proocsss roquired
in section 15(A)(2)(2) above until the infor-
mation i pufficlont to determine that the
overall selection process does not have an
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advorse impact ag dofined in scction 1 abovo,
or until the job hao changed substantially.
(3) Documentation of wvalidity evidence—(a)
Types of evidence. Where a total selection
prucess Las ali adverse impact (sew sectivi 4
abovo) the user ohould maintain and havo
availablo for saoch component of that proccss
which has an adverno impact, one or morc of

the following typoe of doocumocntation ovi .

dence:

(i) Documentation evidence showing cri-
terion-related validity of the selection proce-
dure (see section 15B, below).

(ii) Documentation evidence showing con-
tont validity of tho seclootion proosdure (sec
section 15C, below).

(il1) Documentation evidence showing con-
struct valldity of the selection procedure
(see section 15D, below).

(iv) Documentation evidence from other
studios chowing validity of tho celection pro-
cedure in the user's facility (see section 15E,
below).

(v) Documentation evidence showing why a
validity study oannot or nood not be por
formod and why oontinuod uco of tho proco
dure is consistent with Federal law.

(b) Form of report. This evidence should be
gompiled in a reasonably comploto and orga
nized manner to permit direct evaluation of
tho validity of tho eolection proooduro. Iro
viouely written employor or consultant ro
ports of validity, or reports describing valid-
ity otudios oomplotod before the issuance of
these guidelines are acceptable if they are
eomploto in regard to tho documontation ro
quirements eontained in thio oootion, or if
they satisfled requirements of guidelines
which were in effeot when tho validity study
wao completod. If they aro not completo, tho
roquirod additional documontation chould be

appended. If necessary information is not,

available tho roport of tho validity otudy
may still be used as documentation, hnt. ita
adequacy will be cvaluatad in termis of cown-
pliance with the requirements of these
guidelines.

(o) Complotonoss. In the event that ovidonoo
of validity is reviowod by an onforoomont
agency, the validation reports completed
after the effective Jdule of these guldellnes
aro oxpeocted to contain the information set
forth below. Evidence denoted by use of the
word ‘‘(Essential)” is considered critical. If
information denoted essential 1s not in-
cluded, the report will be considered incom-
plete unless the user affirmatively dem-
onstrates either its unavailability due to cir-
cumgtanceg heyond the usgar’s ¢ontrel or £pe-
oial oiroumstanocee of the uscr's otudy which
make tho information irrelovant. Evidoneo
not oo denoted is desirable but its abscncc
will not be a basis for considering a report
inoomplete. Thoe user should maintain and
have available the information called for
undcr the heading ‘“‘Source Data’ in sections
15B(11) and 15D(11). While it is a necessary
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part of tho study, it nood not bo submitted
with tho roport. All ctatistioal rooultsc should
be organizod and prosontod in tabular or
graphic form to the extent feasible.

B. Criterion rclated validity otudies. Roports
uf uibuion-rclated validity for & scloction
proveluce hoabd bnelude the fulluwing infor-
mation:

(1) Tlser(s). lacation(s), and date(s) of study.
Dates and location(s) of the job analysis or
review of job information, tho dato(s) and lo-
oation(s) of tho adminictration of the oeleo-
tion proooduros and oolleotion of oriterion
dudn, and the (lmas belween collectlop of daly
on selection proceduros and oritorion moas
urcs should be provided (Essontial). If the
study was conducted at ssveral locations,
the addross of each looation, including sity
and State, should be shown.

(2) Problem and cotting. An explioit defini-
tion of tho purpoco(s) of tho study and tho
ciroumotanoos in whioh tho otudy was con-
ducled shivuld Le provided. A descriplivn of
existing selection procedures and cutoff
scores, if any, should be provided.

(3) Job analysis or revicw of job information.
A dopoription of tho procedurs used to ana
lyzo tho job or group of jobo, or to roviow tho
. job information should bo prowvided (Esscn-
tial). Where a review of job information re-
pulto in oritoria whioh may be used without
a full job analysis (see section 14B(3)), the
basis for the selection of these criteria
should be reported (Essential). Where a job
analysis is required a complete degcription
of the work behavior(s) or work outcome(s),
and moeacuros of thoir criticality or impor
tanre should be provided (Essential). The re-
pui'l shividd Jdusviibe the basis on wllch Lhe
bohavior(s) or outoomo(o) were determinod
to bo critical or important, such as the pro
portion cf timo cpont cn the roopootive be-
haviors, their lovel of difficulty, their fre
queney of performance, the congequences of
orror, or othor appropriato factors (Esscn-
tial). Whore two or more jobe are grouped for
a validity study, the information called for
in this oubocction should be provided for
oaoch of the jobs, and the justification for the
grouping (sco scction 14B(1)) should be pro-
vided (Essential).

(4) Jub Litles und cudes. It is desirable to pLo-
wida the user’s job title(s) for the joh(g) in
quostion and the sorrosponding job title(s)
and cndel(s) from U.S. Emplovment, Service's
Dictionary of Occupational Titles.

(5) Criterion measures. The basce for the se-
lection of the criterinn measures should he
pmuvided, tugether with references tu the evi-
doiice vuasidered in wmakiag the selsction of
critorion moasuros (essential). A full dosorip
tion of all critorie on which data wore sol.
lootod and means by whish thoy woro ob-
served, recorded, evaluated, and quantified,
should be provided (essential). If rating tech-
niques are used as criterion measures, the
appraisal form(s) and instructions to the
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rator(s) chould be included as part of the val
idation ovidonose, or should bo oxplicitly de-
soribod and available (ossontial). All otopo
taken to insure that criterion measures are
free from faotors whioch would unfairly altor
the scores of ménibirs of any group should be
dageribed (essential).

(6) Sample description. A description of how
the research sample was lIdentified and se-
lected should be included (essential). The
race, sex, and cthnic composition of tho cam
ple, including those groups oot forth in coo-
tion 1A above, should bo doooribod (oscon
Uuly. Thle deecription should lnclude the slze
of cach subgroup (cocential). A desoription of
how thc research samplo comparoo with the
rolovant labor markot or work foroo, tho
method by which the relovant labor marlket
or work force was defined, and a discussion
of the lilrely offocts on validity of difforonoos
betweon the campls and tho rolevant labor
markot or worlk foroo, are aleo desirablo. De-
scriptions of educalivnal levels, leuglli of
service, and age are also desirable.

(7) Description of selection procedures. Any
mcaosure, combination of moasures; or proce-
durs studicd should be completely and ex
plicitly deocribcd or attached (essemtial). If
commorcially available selection proccdures
are studied, they should be described by
titlo, form; and publicher (essential). Roports
of reliability estimates and how they were
established are desirable.

(8) Techniques and results. Methods used in
analyzing dato should he described (etgsen-
tial). Measures of central tendency (e.g.,
moans) and meacuros of digporsion (o.g.,
standard deviatione and ranges) for all selec-
tivn procedures aid all uviliria should be re-
ported for cach raco, ocx, and ethnic group
which constitutes a significant factor in the
relcvent labor marlkot (cocontial): The mag-

- nitudc and dircotion of all rclationships be-
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tween eelection procedures and criterion
moasguros invootigated should be roportod for
oach relovant race, sox, and ethnic group and
for the total group (essential). Where groups
ar¢e too small to obtain rollable ovidenco of
the magnitude of tho rolationship, noed not
be roperted separately. Statomontsc rogard-
ing the statistical significance of results
shiould be made (csseitial). Any statlistical
adjnstmeants, snch as far less then perfact re-
liability or for rostriotion of ocorc rango in
the selection procedure or criterion should
be described and explained; and uncorrected
corrclation cocfficicnts should also bo shown
(ecssential). Where the statistical technique
vabegorizes continuous data, suvlh as Liserial
currelation aad the phi cocofficicnt, the cat-
cgorieo and tho bages on which they wore do-
terminod chould be described and explainod
(essential). Studios of test fairness chould bo
included where called for by the reguire-
ments of section 14B(8) (essential). These
studies should include the rationale by
which a selection procedure was determined
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to be fair to tho group(s) in question. Whaere
test fairness or unfairness has been dem-
onstrated on the basis of other studies, a bib-
liography of thc rclecvant studics should be
included (essential). If the bibliography in-
cludes unpublished studies, copies of these
studies, or adequate abstracts or summaries,
should be attached (essential). Where revi-
sions have been made in a selection proce-
dure to assure compatability between suc-
cessful job performance and the probability
of being selected, the studies underlying
such revisions should be included (essential).
All statistical results should be organized
and presented by relevant race, sex, and eth-
nic group (essential).

(9) Alternative procedures investigated. The
selection procedures investigated and avail-
able evidence of their impact should be iden-
tified (essential). The scope, method, and
findings of the investigation, and the conclu-
sions reached in light of the findings, should
be fully described (essential).

(10) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it

is to be used (essential). The purpose for.

which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). If weights are assigned to dif-
ferent parts of the selection procedure, these
weights and the validity of the weighted
composite should be reported (essential). If
the selection procedure 1s used with a cutoff
score, the user should describe the way in
which normal expectations of proficiency
within the work force were determined and
the way in which the cutoff score was deter-
mined (essential).

(11) Source data. Each user should maintain
records showing all pertinent information
about individual sample members and raters
where they are usod, in studios involving the
validation of selection procedures. These
records should be made available upon re-
quest of a compliance agency. In the case of
individual sample members these data
should include scores on the selection proce-
dure(s), scores on criterion measures, age,
sex, race, or ethnic group status, and experi-
ence on the specific job on which the valida-
tion study was conducted, and may also in-
clude such things as education, training, and
prior job expcricence, but should not include
names and social security numbers. Records
should be maintained which show the ratings
given to each sample member by each rater.

(12) Contact person. The name, mailing ad-
dress, and telephone number of the person
who may be contacted for further informa-
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tion about tho validity study should ko pro
vided (essential).

(13) Accuracy and completeness. The report
should dosoribo tho stops taken to agsuro the
accuracy and completeness of the collection,
analysis, and report of data and results.

C. Content validity studies. Reports of con-
tent validity for a selection procedure should
include the following information:

(1) User(s), location(s) and date(s) of study.
Dates and location(s) of the job analysis
should be shown (essential).

(2) Problem and setting. An explicit defini-
tion of the purpose(s) of the study and the
circumstances in which the study was con-
ducted should be provided. A description of
existing selection procedures and cutoff
scores, if any, should be provided.

(3) Job analysis—Content of the job. A de-
scription of the method used to analyze the
job should be provided (essential). The work
behavior(s), the associated tasks, and, if the
behavior results in a work product, the work
products should be completely described (es-
sential). Measures of criticality and/or im-
portance of the work behavior(s) and the
method of determining these measures
should be provided (essential). Where the job
analysis also identified the knowledges,
skills, and abilities used in work behavior(s),
an operational definition for each knowledge
in terms of a body of learned information
and for each skill and ability in terms of ob-
servable behaviors and outcomes, and the re-
lationship between each knowledge, skill, or
ability and each work behavior, as well as
the method used to determine this relation-
ship, should be provided (essential). The
work situation should be described, includ-
ing the setting in which work behavior(s) are
performed, and where appropriate, the man-
ner in which knowledges, skills, or abilities
are used, and the complexity and difficulty
of the knowledge, skill, or ability as used in
the work behavior(s).

(4) Selection procedure and its content. Selec-
tion procedures, including those constructed
by or for the user, specific training require-
ments, composites of selection procedures,
and any othor proccduro csupportod by com
tent validity, should be completely and ex-
plicitly described or attached (essential). If
commercially available selection procedures
are used, they should be described by title,
form, and publisher (essential). The behav-
iors measured or sampled by the selection
procedure should be explicitly described (es-
sential). Where the selection procedure pur-
ports to measure a knowledge, skill, or abil-
ity, evidence that the selection procedure
measuros and ic o roprosentative sample of
the knowledge, skill, or ability should be
provided (essential).

(5) Relationship between the selection proce-
dure and the job. The evidence demonstrating
that the selection procedure is a representa-
tive work sample, a representative sample of
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the work behavior(s), or a representative
sample of a knowledge, skill, or ability as
used as a part of a work behavior and nec-
essary for that behavior should be provided
(essential). The user should identify the
work behavior(s) which each item or part of
the selection procedure is intended to sample
or measure (essential). Where the selection
procedure purports to sample a work behav-
ior or to provide a sample of a work product,
a comparison should be provided of the man-
ner, setting, and the level of complexity of
the selection procedure with those of the
work situation (essential). If any steps were
taken to reduce adverse impact on a race,
sex, or ethnic group in the content of the
procedure or in its administration, these
steps should be described. Establishment of
time limits, if any, and how these limits are
related to the speed with which duties must
be performed on the job, should be explained.
Measures of central tend- ency (e.g., means)
and moapuros of disporsion (c.g., standard do
viations) and cotimates of reliability should
be reported for all selection procedures if
available. Such reports should be made for
rolevant race, sex, and ethnic subgroups, at
least on a statistically reliable sample basis.

(6) Alternative procedures investigated. The
alternative selection procedures investigated
and available evidence of their impact
should be identified (essential). The scopse,
method, and findings of the investigation,
and the conclusions reached in light of the
findings, should be fully described (essen-
tial).

(7) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouping or ranking, or combined
with other procedures in a battery) and
available evidence of their impact should be
described (essential). This description should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). If the selection procedure is used
with a cutoff score, the user should describe
the way in which normal expectations of pro-
ficiency within the work force were deter-
mined and the way in which the cutoff score
was determined (essential). In addition, if
the selection procedure is to be used for
ranking, the user should specify the evidence
showing that a higher score on the selection
procedure is likely to result in better job
performance.

(8) Contact person. The name, mailing ad-
dress, and telephone number of the person
who may be contacted for further informa-
tion about the validity study should be pro-
vided (essential). :

(9) Accuracy and completeness. The report
should describe the steps taken to assure the
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accuracy and completeness of the collection,
analysis, and report of data and results.

D. Construct validity studies. Reports of con-
struct validity for a selection procedure
should include the following information:

(1) User(s), location(s), and date(s) of study.
Date(s) and location(s) of the job analysis
and the gathering of other evidence called
for by these guidelines should be provided
(essential).

(2) Problem and setting. An explicit defini-
tion of the purpose(s) of the study and the
circumstances in which the study was con-

ducted should be provided. A description of,

existing selection procedures and cutoff
scores, if any, should be provided.

(3) Construct definition. A clear definition of
the construct(s) which are believed to under-
lie successful performance of the critical or
important work behavior(s) should be pro-
vided (essential). This definition should in-
olude the levele of construct pcrformance
rolovant to the job(s) for which the aclootion
procedure is to be used (essential). There
should be a summary of the position of the
construct in the psychological literature, or
in the absence of such a position, a descrip-
tion of the way in which the definition and
measurement of the construct was developed
and the psychological theory underlying it
(essential). Any quantitative data which
identify or define the job constructs, such as
factor analyses, should be provided (essen-
tial).

(4) Job analysis. A description of the meth-
od used to analyze the job should be provided
(essential). A complete description of the
work behavior(s) and, to the extent appro-
priate, work outcomes and measures of their
criticality and/or importance should be pro-
vided (essential). The report should also de-
scribe the basis on which the behavior(s) or
outcomes were determined to be important,
such as their level of difficulty, their fre-
quency of performance, the consequences of
error or other appropriate factors (essential).
Where jobs are grouped or compared for the
purposes of generalizing validity evidence,
the work behavior(s) and work product(s) for
sach of the jobs should be described, and con-
clusions concerning the similarity of the
jobs in terms of observable work behaviors
or work products should be made (essential).

(5) Job titles and codes. It is desirable to pro-
vide the selection procedure user’'s job
title(s) for the job(s) in question and the cor-
responding job title(s) and code(s) from the
United States Employment Service's dic-
tionary of occupational titles.

(6) Selection procedure. The selection proce-
dure used as a measure of the construct
should be completely and explicitly de-
scribed or attached (essential). If commer-
cially available selection procedures are
used, they should be identified by title, form
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and publisher (essential). The research evi-
dence of the relationship between the selec-
tion piocedure and the conatruct, such as
factor structurc, chould be included (oscon
tial). Measures of central tendency, varia-
bility and reliability of the selection proce-
dure should be provided (essential). When-
ever feasible, these measures should be pro-
vided separately for each relevant race, sex
and ethnic group.

(7) Relationship to job performance. The cri-
terion-related study(ies) and other empirical
evidence of the relationship between the con-
struct measured by the selection procedure
and the related work behavior(s) for the joh
or jobs in question should be provided (essen-
tial). Documentation of the criterion-related
study(ies) should satisfy the provisions of
section 15B above or section 15E(1) below, ex-
cept for studies conducted prior to the effec-
tive date of these guidelines (essential).
Where a study pertains to a group of jobs,
and, on the basis of the study, validity is as-
serted for a job in the group, the observed
work behaviors and the observed work prod-
ucts for each of the jobs should be described
(essential). Any other evidence used in deter-
mining whether the work behavior(s) in each
of the jobs is the same should be fully de-
scribed (essential).

(8) Alternative procedures investigated. The
alternative selection procedures investigated
and available evidence of their impact
should be identified (essential). The scope,
method, and findings of the investigation,
and the conclusions reached in light of the
findings should be fully described (essential).

(9) Uses and applications. The methods con-
sidered for use of the selection procedure
(e.g., as a screening device with a cutoff
score, for grouplng or ranking, or comblned
with othcr procedurcs in o battory) and
available evidence of their impact should be
dosoribed (ooeentinl). This deseription should
include the rationale for choosing the meth-
od for operational use, and the evidence of
the validity and utility of the procedure as it
is to be used (essential). The purpose for
which the procedure is to be used (e.g., hir-
ing, transfer, promotion) should be described
(essential). Il welglits are assigned tu dif-
ferent parts of Lhe selection procedure, Lhese
weights and the validity of the weighted
composite should be reported (essential). If
the selection procedure is used with a cutoff
score, the user should describe the way in
which normal expectations of proficiency
within the work force were determined and
the way in which the cutoff score was deter-
mined (essential).

(10) Accuracy and completeness. The report
should describe the steps taken to assure the
accuracy and completeness of the collection,
analysis, and report of data and results.

(11) Source data. Each user should maintain
records showing all pertinent information re-
lating to its study of construct validity.
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(12) Contact person. The name, mailing ad-
dress, and telephone number of the indi-
vidual who may be contacted for further in
formation about the validity study chould bo
provided (essential).

E. Evidence of validity from other studies.
When validity of a selection procedure is
supported by studies not done by the user,
the evidence from the original study or stud-
ies should be compiled in a manner similar
to that required in the appropriate section of
this section 15 above. In addition, the fol-
lowing evidence should be supplied:

(1) Evidence from criterion-related wvalidity
studies—a. Job information. A description of
the important job behavicor(s) of the user’s
job and the basis on which the behaviors
were determined to be important should be
provided (essential). A full description of the
basis for determining that these important
work behaviors are the same as those of the
job in the original study (or studies) should
be provided (essential).

b. Relevance of criteria. A full description of
the basis on which the criteria used in the
original studies are determined to be rel-
evant for the user should be provided (essen-
tial).

c. Other variables. The similarity of impor-
tant applicant pool or sample characteristics
reported in the original studies to those of
the user should be described (essential). A
description of the comparison between the
race, sex and ethnic composition of the
user’s relevant labor market and the sample
in the original validity studies should be pro-
vided (essential).

d. Use of the selection procedure. A full de-
scription should be provided showing that
the use to be made of tho oologtion procodure
is consistent. with the findings of the original
validity studies (essential).

e Rihliography. A hibliography of reports of
validity of the selection procedure for the
job or jobs in question should be provided
(essential). Where any of the studies in-
cluded an investigation of test fairness, the
results of this investigation should be pro-
vided (essential). Copies of reports published
in journals that arc not commonly availablo
should be described in dotail or attaohod (oo
sential). Where a user is relying upon unpub-
lished studies, a reasonable effort should be
made to obtain these studies. If these unpub-
lished studies are the sole source of validity
evidence they should be described in detail
or attached (essential). If these studies are
not available, the name and address of the
source, an adequate abstract or summary of
the validity study and data, and a contact
person in the source organization should be
provided (essential).

(2) Evidence from content validity studies. See
section 14C(3) and section 15C above.

(3) Evidence from construct validity studies.
See sections 14D(2) and 15D above.
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F. Evidence of validity from cooperative stud-
ics, Whoro a ooleotion procoduro has boon
validated through a cooperative study, cvi
denge that the study satisfies the require-
ments of sections 7, 8 and 15E should be pro-
vided (essential).

G. Selection for higher level job. If a selec-
tion procedure is used to evaluate candidates
for jobs at a higher level than those for
which they will initially be employed, the
validity evidence should satisfy the docu-
mentation provisions of this section 15 for
the higher level job or jobs, and in addition,
the user should provide: (1) A description of
the job progression structure, formal or in-
formal; (2) tho date chowing how many ¢m-
ployees progress to the higher level job and

tho longth of timo ncodod to malio this pro -

groenion; and (3) an idontification of any an
tioipated changos in tho higher levoel job. In
addition, if the toot moasurcs & knowledge,
skill or ability, the user should provide evi-
dence that the knowledge, skill or ability is
required for the higher level job and the
kapis for tho conolusion that tho knowlodge,
skill or ability is not expected to develop
from the training or experience on the job.

H. Interim use of selection procedures. If a se-
logtien preooduro ic boing used on an intorim
bhagis bocauso theo proooduro is not fully cup
ported by the roquired ovidonoo of validity,
the user should maintain and havo availoblo
(1) gubstantial cvidonoo of validity for tho
preceduro, and (2) o ropert showing tho dote
on which the study to gather the additional
evidence commenced, the estimated comple-
tion date of the study, and a description of
the data to be collected (essential).

DEFINITIONS

SEC. 16. Definitions. The following defini-
tions shall apply throughout these guide-
lnes:

A. Ability. A present competence to per-
form en obporvablo bohavior or a behavior
which results in an observable product.

B. Adverse impact. A substantially different
rate of selection in hiring, promotion, or
other employment decision which works to
the dicadventage of mombors of a raco, oox,
or ethnic group. See section 4 of these guide-
lines.

C. Compliance with these guidelines. Use of a
selection procedure is in compliance with
these guidelines if such use has been vali-
dated in accord with these guidelines (as de-
fined below), or if such use does not result in
advoree impaot on any raoe, gox, or cthnic
group (see section 4, above), or, in unusual
circumotancos, if uce of the proceduro is oth-
erwise justified in accord with Federal law.
See section 6B, above.

D. Content validity. Demonstrated by data
showing that the content of a selection pro-
cedure is representative of important aspects
of performance on the job. See section 5B
and section 14C.
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E. Construct validity. Demonstrated by data
showing that thc sclection procedure meas-
ures the degree to which candidatcs have
identifiable characteristics which have been
determined to be important for successful
job performance. See section 5B and section
14D.

F. Criterion-related validity. Demonstrated
by empirical data showing that the selection
procedure is predictive of or significantly
correlated with important elements of work
behavior. See sections 5B and 14B.

G. Employer. Any employer subject to the
provisions of the Civil Rights Act of 1964, as
amended, including State or local govern-
ments and any I"'cderal agoncy subjoct to the
provisions of section 717 of the Civil Rights
Aot of 1961, ac amended, and any IMcdcral
contraotor or suboontractor or fedorally as-
oisted oonstruction contractor or oubson
traotor oovered by Exocutive Order 11316, as
amended.

H. Employment agency. Any employment
agency subject to the provisions of the Civil
Rights Aot of 1964, as amondod.

I. Enforcement action. For the purposes of
section 4 a proceeding by a Federal enforce-
ment agency such as a lawsult or an admin-
istrativo procceding leading to debarment
from or withholding, suspension, or tcrmi
notion of Moderal Government contracts or
the suspension or withholding of Foderal
Covernment funds; but not a finding of rca-
sonablc causc or a concil ation prociss or
the issuance of right to sue letters under
title VII or under Executive Order 11246
where such finding, conciliation, or issuance
of notice of right to sue is based upon an in-
dividual complaint.

J. Enforcement agency. Any agency of the
executive branch of the Federal Government
which adopts these guidelines for purposes of
the enforcement of the equal employment
opportunity laws or which has responsibility
for oscouring oomplianoe with them.

K. Job analysis. A detailed statement of
work behaviors and other information rel-
evant to the job.

L. Job description. A general statement of
job dutics and rosponsibilitios.

M. Knowledge. A body of information ap-
plied directly to the performance of a func-
tion.

N. Labor organization. Any labor organiza-
tion subject to the provisions of the Civil
Rights Act of 1964, as amended, and any com-
mittee oubjoct thereto controlling appron-
ticeohip or other training.

O. Observable. Able to be seen, heard, or
otherwiso perecived by a peraon other than
the person performing the action.

P. Race, sex, or ethnic group. Any group of
persons identifiable on the grounds of race,
color, religion, sex, or national origin.

Q. Selection procedure. Any measure, com-
bination of measures, or procedure used as a
basis for any employment decision. Selection
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procedures incilude the full range of assess-
ment techniques from traditional paper and
poncil tests, performance toets, training pro
grams, or probationary pericds and physical,
¢ducational, and worlk cxperionoc roquire
ments through informal or casual interviews
and unscored application forms.

R. Sclection rato. The proportion of appli
cants or condidatos who are hired, promotod,
or otherwise selected.

S. Should. The term ‘‘shounld” as used in
these guidelines is intended to connote ac-
tion which is necessary to achievo compli
ance with the guidelines, while rooogniging
that there are circumstances where alter-
native courses of action are open to users.

T. Skill. A present, obgervablo compotonce
to perform a learned psychomoter act.

U. Technical feasibility. The existence of
conditions permitting the conduct of mean-
ingful criterion-related validity studies.
These conditions include: (1) An adequate
sample of persons available for the study to
achieve findings of statistical significance;
(2) having or being able to obtain a sufficient
range of scores on the selection procedure
and job performance measures to produce va-
lidity results which can be expected to be
representative of the results if the ranges
normally expected were utilized; and (3) hav-
ing or being able to devise unbiased, reliable
and relevant measures of job performanco or
other criteria of employee adequacy. See sec-
tion 14B(2). With respect to investigation of
possible unfairness, the same considerations
are applicable to each group for which the
study is made. See section 14B(8).

V. Unfairness of selection procedure. A condi-
tion in which members of one race, sex, or
ethnic group characteristically obtain lower
scores on a selection procedure than mem-
bers of another group, and the differences are
not reflected in differences in measures of
job performance. See section 14B(7).

W. User. Any employer, labor organization,
employment agency, or licensing or certifi-
cation board, to the extent it may be covered
by Federal equal employment opportunity
law, which uses a selection procedure as a
basis for any employment decision. When-
aver an employear, lahor organization, or em-
ployment agency is required by law to re-
strict recruitment for any occupation to
thoge applicante who have met licensing or
certification requirements, the licensing or
certifying authority to the extent it may be
covered by Federal equal employment oppor-
tunity law will be considered the user with
respect to those licensing or certification re-
nnirements. Whenever a State employment
agency or service does no more than admin-
lgter or monitor a procoduro as pormitted by
Departmont of Labor regulations, and doos
so without making referrals or taking any
other action on tho bacis of the rosults, the
State employment agency will not be
deemed to be a user.
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X. Validated in accord with these guidelines
or properly validated. A demonstration that
ono or more volidity study or studics mcet-
ing the standards of these guidelines has
boon oonductod, inoluding invontigation and,
where appropriate, use of suitable alter-
native selection procedures as contemplated
by coction 3B, and has produoed evidenoo of
validity cuffioiont to warrant use of thc pro
cedure for the intended purpose under the
standards of these guidelines.

Y. Work behavior. An activity performed to
achiove the objootives of the job. Work be:
hoviors invelvo oboorvable (physical) oompo
nents and unobservable (mental) compo-
nents. A work behavior consists of the per-
formonoo of onc or moro tockc. Knowledgoo,
skills, and abilities are not behaviors, al-
though they may be applied in work behav-
iors.

APPENDIX

17. Policy statement on affirmative action (see
section 13B). The Equal Employment Oppor-
tunity Coordinating Council was established
by act of Congress in 1972, and charged with
responsibility for developing and imple-
menting agreements and policies designed,
among other things, to eliminate conflict
and inconsistency among the agencies of the
Federal Government responsible for admin-
istering Federal law prohlbiting discriimloa-
tion on grounds of race, color, sex, religion,
and national origin. This statement is issued
as an initial response to the requests of a
number of State and local officials for clari-
fication of the Government’s policies con-
cerning the role of affirmative action in the
overall equal employment opportunity pro-
gram. While the Coordinating Council’s
adoption of this statement expresses only
the views of the signatory agencies con-
cerning this important subject, the prin-
ciples set forth below should serve as policy
guidance for other Federal agencies as well.

(1) Equal employment opportunity is the
law of the land. In the public sector of our
society this means that all persons, regard-
less of race, color, religion, sex, or national
origin shall have equal access to positions in
tho public servioe limited only by their abil
ity to do the job. There is ample evidence in
all sectors of our society that such equal ac-
ceas frequently had besn denicd to momburs
of certain groups because of their aex, racial,
or ethnic characteristics. The remedy for
such past and present discrimination is two-
fold.

On the one hand, vigorous enforcement of
the laws againct dicorimination is eszontial:
But equally, and perhaps even more impor-
tant are affirmative, voluntary offortc on the
part of public employors to assure that pooi-
tions in the public service are genuinely and
oqually acccopiblo to qualified persons, with-
out regard to their sex, racial, or ethnic
characteristics. Without such efforts equal
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employmont opportunity is no moro than a
wish. Tho importanco of voluntary affirmao
tivo aotion on tho part of employors is un-
derscored by title VII of the Civil Rights Act
of 1964, Executive Order 11246, and related
laws and regulations—all of which emphasize
voluntary action to achieve equal employ-
ment opportunity.

As with most management objectives, a
syoctematio plan basod on sound organizo
tivial avalysis and problein ideabification is
oruolal to tho asccmplichmont of affirmativo
action objectiven. For thio roason, the Coun
cil urges all State and local governments to
develup and imuplemernt rosults oricaoted af-
firmative action plans which doal with tho
problems so identified.

The following paragraphs arc intondod to
assist State and local governments by illus-
trating the kinds of analyses and activities
which may be appropriate for a public em-
ployer’s voluntary affirmative action plan.
This statcment does not addrcas rcmcdies
impoacd aftoer o finding of unlawful dioorimi
nation.

(2) Voluntary affirmative action to assure
equal employment opportunity is appro-
miabe at any stage of the employiment proc-
ose. Tho first stop in tho conotruction of any
affirmativo action plan should bo an analysis
of tho omployor’s work force to determino
whether percentages of sex, race, or ethnic
groups in individual job classifications are
subptantially similar to tho porcontagos of
those groups available in the relevant job
market who possess the basic job-related
qualifications.

When substantial disparities are found
through such analyses, each element of the
overall gelaction procese ghould he examined
to determine which elements operate to ex-
cludc porsons on the basic of pox, raco, or
ethnic group. Such elements include, hut are
not limited to, recruitment, testing, ranking
certification, interview, recommendations
for oolocticn, hiring, promotion, ctc. The ex-
amination of cach clement of thc oclestion
process should at a minimum include a de-
termination of its validity in predicting job
performance.

(3) When an employer has reason to believe
that ity selection procedures havo the exclu
slonary effect described in paragraph 2
ahove, it should initiate affirmative gtepe to
remedy the situation. Such steps, which in
design and execution may be race, color, sex,
or ethnic ‘‘conscious,” include, but are not
limited to, the following:

(a) The establishment of a long-term goal,
and short-range, interim goals and time-
tables for the specific job classifications, all
of which should take into account the avail-
abllity of basically qualified persons in the
relevant job market;

Wy A recraitiment prugraim designed bo at-
tract qualified members of the group in ques-
tion;
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(0) A syotomatio effort to organisc work
and rodosign jobs in ways that provido oppor-
tunitios for porsons laoking ‘‘journoyman’’
level knowledge or skills to enter and, with
appropriate training, to progress in a career
field;

(d) Revamping selection instruments or
procedures which have not yet been vali-
dated in order to reduce or eliminate exclu-
cionary effocts on particular groups in par-
ticular job classifications,

(9) Tho initiation of moasuros dosignod to
agourc that mombors of tho oaffected group
who are qualified to perform the job are in-
cluded within the pool of persons fromr which
tho selesting official makes the seleotion;

(f) A systematic effort to provide career
advenooment training, both olassroom and
on-the-job, to employees locked into dead
end jobs; and

(g) The establishment of a system for regu-
larly monitoring the effectiveness of the par-
ticular affirmative action program, and pro-
ocduros for malting timoly edjustmonts in
this program where effectiveness is not dem-
onstrated.

(4) The goal of any affirmative action plan
ghould be achievernent of geiuine eyual cny-
ployment opportunity for all qualificd per-
oons. Scleotion under suoh plans should be
based upon tho ability of tho applicant(s) to
do the work. Such plans should not require
the selection of the unqualified, or the
unnceded, nor chould they roquire the selec-
tion of persons on the basis of race, color,
sex, religion, or national origin. Moreover,
while the Council believes that this state-
ment should serve to assist State and local
employers, as well as Federal agencies, it
recognizes that affirmative action cannot be
viewed as a standardized program which
must be accomplished in the same way at all
timico in all placon.

Accordingly, the Council has not at-
tempted to set forth here either the min-
imwmn or maxinium voluntary steps that ein-
pluyers may take tu deal with their respec-
tive situations. Rather, the Council recog-
nizes that under applicable authorities,
State and local employers have flexibility to
formulate affirmative action plans that are
bLest suited to their partlcular sltuations. In
this manner, the Council believes that af-
firmativc action programs will bost ssrve the
goal of equal employment opportunity.

Respectfully submitted,

HaroLD R. TYLER, Jr.,
Deputy Attorney General and Chairman of
the Equal Employment Coordinating Council.
MICHAEL H. MOSKOW,
Under Secretary of Labor.
ETHEL BENT WALSH,

Acting Chairman, Equal Employment Oppor-
tunity Commisgion.

ROBERT E. HAMPTON,

Chairman, Civil Service Commission.
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ARTHUR E. FLEMMING,

Chairman, Commission on Civil Rights.

Because of its equal employment oppor-
tunity responsibilities under the State and
Local Government Fiscal Assistance Act of
1972 (the revenue sharing act), the Depart-
ment of Treasury was invited to participate
in the formulation of this policy statement;
and it concurs and joins in the adoption of
this policy statement.

Done this 26th day of August 1976.

RICHARD ALBRECHT,

General Counsel, Department of the Treasury.

SECTION 18. Citations. The official title of
these guidelines is ‘‘Uniform Guidelines on
Employee Selection Procedures (1978)'". The
Uniform Guidelines on Employee Selection
Procedures (1978) are intended to establish a
uniform Federal position in the area of pro-
hibiting discrimination in employment prac-
tices on grounds of race, color, religion, sex,
or national origin. These guidelines have
been adopted by the Equal Employment Op-
portunity Commission, the Department of
Labor, the Department of Justice, and the
Civil Service Commission.

The official citation is:

“Section ___, Uniform Guidelines on Em-
ployee Selection Procedure (1978); 43 FR
(August 25, 1978).”

The short form citation is:

“‘Section ___, U.G.E.S.P. (1978); 43 FR __
(August 25, 1978).”

When the guidelines are cited in connec-
tion with the activities of one of the issuing
agencies, a gpecific citation to the regula-
tions of that agency can be added at the end
of the above citation. The gpecific additional
citations are as follows:

Equal Employment Opportunity Commission

29 CFR Part 1607
Department of Labor
Office of Federal Contract Compliance Pro-
grams

41 CFR Part 60-3
Department of Justice

28 CFR 50.14
Civil Service Commission

5 CFR 300.103(c)

Normally when citing these guidelines, the
section number immediately preceding the
title of the guidelines will be from these
guidelines series 1-18. If a section number
from the codification for an individual agen-
cy is needed it can also be added at the end
of the agency citation. For example, section
6A of these guidelines could be cited for
EEOC as follows: ‘‘Section 6A, Uniform
Guidelines on Employee Selection Proce-
dures (1978); 43 FR ___ , (August 25, 1978); 29
CFR part 1607, section 6A.”

ELEANOR HOLMES NORTON,
Chair, Equal Employment Opportunity Com-
mission.

ALAN K. CAMPBELL,
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Chairman, Civil Service Commission.
RAY MARSHALL,

Secretary of Labor.
GRIFFIN B. BELL,

Attorney General. )

[Order No. 668-76, 41 FR 51735, Nov. 23, 1976,

as amended at 43 FR 38295, Aug. 25, 1978]

§50.15 Representation of Federal offi-
cials and employees by Department
of Justice attorneys or by private
counsel furnished by the Depart-
ment in civil, eriminal, and congres-
sional proceedings in which Fed-
eral employees are sued, sub
naed, or charged in their individual
capacities.

(a) Under the procedures set forth
below, a federal employee (hereby de-
fined to include present and former
Federal officials and employees) may
be provided representation ‘in civil,
criminal and Congressional pro-
ceedings in which he is sued, subpoe-
naed, or charged in his individual ca-
pacity, not covered by §15.1 of this
chapter, when the actions for which
representation is requested reasonably
appear to have been performed within
the scope of the employee’s employ-
ment and the Attorney General or his
designee determines that providing

representation would otherwise be in-

the interest of the United States. No
special form of request for representa-
tion is required when it is clear from
the proceedings in a case that the em-
ployee is being sued solely in his offi-
cial capacity and only equitable relief
is sought. (See USAM 4-13.000)

(1) When an employee believes he is
entitled to representation by the De-
partment of Justice in a proceeding, he
must submit forthwith a written re-
quest for that representation, together
with all process and pleadings served
upon him, to his immediate supervisor
or whomever is designated by the head
of his department or agency. Unless
the employee’s employing federal agen-
cy concludes that representation is
clearly unwarranted, it shall submit, in
a timely manner, to the Civil Division
or other appropriate litigating division
(Antitrust, Civil Rights, Criminal,
Land and Natural Resources or the Tax
Division), a statement containing its
findings as to whether the employee
wag acting within the scope of his em-
ployment and its recommendation for
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or against providing representation.
The statement should be accompanied
by all available factual information. In
emergency situations the litigating di-
vision may initiate conditional rep-
resentation after a telephome request
from the appropriate official of the em-
ploying agency. In such cases, the writ-
ten request and appropriate docu-
mentation must be subsequently pro-
vided.

(2) Upon receipt of the individual’s
request for counsel, the litigating divi-
sion shall determine whether the em-
ployee’s actions reasonably appear to
have been performed within the scope
of his employment and whether pro-
viding representation would be in the
interest of the United States. In cir-
cumstances where considerations of
professional ethics prohibit direct re-
view of the facts by attorneys of the
litigating division (e.g. because of the
possible existence of inter-defendant
conflicts) the litigating division may
delegate the fact-finding aspects of this
function to other components of the
Department or to a private attorney at
federal expenses.

(3) Attorneys employed by any com-
ponent of the Department of Justice
who participate in any process utilized
for the purpose of determining whether
the Department should provide rep-
resentation to a federal employee, un-
dertake a full and traditional attorney-
client relationship with the employee
with respect to application of the at-
torney-client privilege. If representa-
tion is authorized, Justice Department
attorneys who represent an employee
under this section also undertake a full
and traditional attorney-client rela-
tionship with the employee with re-
spect to the attorney-client privilege.
Any adverse information commu-
nicated by the client-employee to an
attorney during the course of such at-
torney-client relationship shall not be
disclosed to anyone, either inside or
outside the Department, other than at-
torneys responsible for representation
of the employee, unless such disclosure
is authorized by the employee. Such
adverse information shall continue to
be fully protected whether or not rep-
resentation 1s provided, and even
though representation may be denied
or discontinued. The extent, if any, to
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which attorneys employed by an agen-
cy other than the Department of Jus-
tice undertake a full and traditional
attorney-client relationship with the
employee with respect to the attorney-
client privilege, either for purposes of
determining whether representation
should be provided or to assist Justice
Department attorneys in representing
the employee, shall be determined by
the agency employing the attorneys.

(4) Representation generally is not
available in federal criminal pro-
ceedings. Representation may be pro-
vided to a federal employee in connec-
tion with a federal criminal proceeding
only where the Attorney General or his
designee determines that representa-
tion is in the interest of the United
States and subject to applicable limita-
tions of §50.16. In determining whether
representation in a federal criminal
proceeding is in the interest of the
United States, the Attorney General or
his designee shall consider, among
other factors, the relevance of any non-
prosecutorial interests of the United
States, the importance of the interests
implicated, the Department’s ability to
protect those interests through other
means, and the likelihood of a conflict
of interest between the Department’s
prosecutorial and representational re-
sponsibilities. If representation is au-
thorized, the Attorney General or his
designee also may determine whether
representation by Department attor-
neys, retention of private counsel at
federal expense, or reimbursement to
the employee of private counsel fees is
most appropriate under the cir-
cumstances. :

(6) Where representation is sought for
proceedings other than federal crimi-
nal proceedings, but there appears to
exist the possibility of a federal crimi-
nal investigation or indictment relat-
ing to the same subject matter, the
litigating division shall contact a des-
ignated official in the Criminal, Civil
Rights or Tax Division or other prose-
cutive authority within the Depart-
ment (hereinafter ‘‘prosecuting divi-
sion’’) to determine whether the em-
ployee is either a subject of a federal
criminal investigation or a defendant
in a federal criminal case. An employee
is the subject of an investigation if, in
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addition to being circumstantially im-
plicated by having the appropriate re-
spongibilities at thc appropriate timo,
there is some evidence of his specific
participation in a crime.

(6) If a prosecuting division of the De-
partment indicates that the employee
is not the subject of a criminal inves-
tigation concerning the act or acts for
which he seeks representation, then
representation may be provided if oth-
erwise permissible under the provisions
of this section. Similarly, if the pros-
ecuting division indicates that there is
an ongoing investigation, but into a
matter unrelated to that for which rep-
resentation has been requested, then
representation may be provided.

(7) If the prosecuting division indi-
cates that the employec is the oubjoct
of a federal criminal investigation con-
cerning the act or acts for which he
seeks representation, the litigating di-
vision shall inform the employee that
no representation by Justice Depart-
ment attorneys will be provided in that
federal criminal proceeding or in any
related civil, congressional, or state
criminal proceeding. In such a case,
however, the litigating division, in its
discretion, may provide a private at-
torney to the employee at federal ex-
pense under the procedures of §50.16, or
provide reimbursement to employees
for private attorney fees incurred in
connection with such related civil, con-
gressional, or state criminal pro-
ceeding, provided no decision has been
made to seek an indictment or file an
information against the employee.

(8) In any case where it is determined
that Department of Justice attorneys
will represent a federal employee, the
employee must be notified of his right
to retain private counsel at his own ex-
pense. If he elects representation by
Department of Justice attorneys, the
employee and his agency shall be
promptly informed:

(i) That in actions where the United
States, any agency, or any officer
thereof in his official capacity is also
named as a defendant, the Department
of Justice is required by law to rep-
resent the United States and/or such
agency or officer and will assert all ap-
propriate legal positions and defenses
on behalf of such agency, officer and/or
the United States;
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(ii) That the Department of Justice
will not assert any legal position or de-
fonco on bohalf of any omployoo suod in
his individual capacity which is
deemed not to be in the interest of the
United States;

(iii) Where appropriate, that neither
the Department of Justice nor any
agency of the U.S. Government is obli-
gated to pay or to indemnify the de-
fendant employee for any judgment for
money damages which may be rendered
against such employee; but that, where
authorized, the employee may apply
for such indemnification from his em-
ploying agency upon the entry of an
adverse verdict, judgment, or other
monetary award; '

(iv) That any appeal by Department
of Justice attorncys from an advorso
ruling or judgment against the em-
ployee may only be taken upon the dis-
cretionary approval of the Solicitor
General, but the employee-defendant
may pursue an appeal at his own ex-
pense whenever the Solicitor General
declines to authorize an appeal and pri-
vate counsel is not provided at federal
expense under the procedures of §50.16;
and

(v) That while no conflict appears to
exist at the time representation is ten-
dered which would preclude making all
arguments necessary to the adequate
defense of the employee, if such con-
flict should arise in the future the em-
ployee will be promptly advised and
steps will be taken to resolve the con-
flict as indicated by paragraph (a) (6),
(9) and (10) of this section, and by
§50.16.

(9) If a determination not to provide
representation is made, the litigating
division shall inform the agency and/or
the employee of the determination.

(10) If conflicts exist between the
legal and factual positions of various
employees in the same case which
make it inappropriate for a single at-
torney to represent them all, the em-
ployees may be separated into as many
compatible groups as is necessary to
resolve the conflict problem and each
group may be provided with separate
representation. Circumstances may
make it advisable that private rep-
resentation be provided to all con-
flicting groups and that direct Justice
Department representation be withheld
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80 as not to prejudice particular de-
fendants. In such situations, the proce-
dures of §50.16 will apply.

(11) Whenever the Solicitor General
declines to authorize further appellate
review or the Department attorney as-
signed to represent an employee be-
comes aware that the representation of
the employee could involve the asser-
tion of a position that conflicts with
the interests of the United States, the
attorney shall fully advise the em-
ployee of the decision not to appeal or
the nature, extent, and potential con-
sequences of the conflict. The attorney
shall also determine, after consultation
with his supervisor (and, if appropriate,
with the litigating division) whether
the assertion of the position or appel-
late review is necessary to the ade-
quate representation of the employee
and

(i) If it is determined that the asser-
tion of the position or appeal is not
necessary to the adequate representa-
tion of the employee, and if the em-
ployee knowingly agrees to forego ap-
peal or to waive the assertion of that
position, governmental representation
may be provided or continued; or -

(ii) If the employee does not consent
to forego appeal or waive the assertion
of the position, or if it is determined
that an appeal or agsertion of the posi-
tion is necessary to the adequate rep-
resentation of the employee, a Justice
Department lawyer may not provide or
continue to provide the representation;
and

(iii) In appropriate cases arising
under paragraph (a)(10)(ii) of this sec-
tion, a private attorney may be pro-
vided at federal expense under the pro-
cedures of §50.16. .

(12) Once undertaken, representation
of a federal employee under this sub-
section will continue until either all
appropriate proceedings, including ap-
plicable appellate procedures approved
by the Solicitor General, have ended,
or until any of the bases for declining
or withdrawing from representation set
forth in this section is found to exist,
including without limitation the basis
that representation is not in the inter-
est of the United States. If representa-
tion is discontinued for any reason, the
representing Department attorney on
the case will seek to withdraw but will
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take all reasonable steps to avoid prej-
udice to the employee.

(b) Representation is not available to
a federal employee whenever:

(1) The conduct with regard to which
the employee desires representation
does not reasonably appear to have
been performed within the scope of his

employment with the federal govern-.

ment,;

(2) It is otherwise determined by the
Department that it is not in the inter-
est of the United States to provide rep-
resentation to the employee.

(¢)(1) The Department of Justice may
indemnify the defendant Department of
Justice employee for any verdict, judg-
ment, or other monetary award which
is rendered against such employee, pro-
vided that the conduct giving rise to
the verdict, judgment, or award was
taken within the scope of employment
and that such indemnification is in the
interest of the United States, as deter-
mined by the Attorney General or his
designee.

(2) The Department of Justice may
settle or compromise a personal dam-
ages claim against a Department of
Justice employee by the payment of
available funds, at any time, provided
the alleged conduct giving rise to the
personal damages claim was taken
within the scope of employment and
that such settlement or compromise is
in the interest of the United States, as
determined by the Attorney General or
his designee.

(3) Absent exceptional circumstances
as determined by the Attorney General
or his designee, the Department will
not entertain a request either to agree
to indemnify or to settle a personal
damages claim before entry of an ad-
verse verdict, judgment, or award.

(4) The Department of Justice em-
ployee may request indemnification to
satisfy a verdict, judgment, or award
entered against the employee. The em-
ployee shall submit a written request,
with appropriate documentation in-
cluding copies of the verdict, judg-
ment, award, or settlement proposal if
on appeal, to the head of his employing
component, who shall thereupon sub-
mit to the appropriate Assistant Attor-
ney General, in a timely manner, a rec-
ommended disposition of the request.
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Where appropriate, the Assistant At-
torney General shall seek the views of
the U.S. Attorney; in all such cases the
Civil Division shall be consulted. The
Assistant Attorney General shall for-
ward the request, the employing com-
ponent’s recommendation, and the As-
sistant Attorney General’s rec-
ommendation to the Attorney General
for decision. ’

(5) Any payment under this section
either to indemnify a Department of
Justice employee or to settle a per-
sonal damages claim shall be contin-
gent upon the availability of appro-
priated funds of the employing compo-
nent of the Department of Justice.

[Order No. 970-82, 47 FR 8172, Feb. 25, 1982, as
amended at Order No. 1139-86, 51 FR 27022,
July 29, 1986; Order No. 1409-80, 556 FR 13130,
Apr. 9, 1990]

§50.16 Representation of Federal em-
plg{ees by private counsel at Fed-
eral expense.

(a) Representation by private counsel
at federal expense or reimbursement of
private counsel fees is subject to the
availability of funds and may be pro-
vided to a federal employee only in the
instances described in §50.15(a) (4), (7),
(10), and (11), and in appropriate cir-
cumstances, for the purposes set forth
in §50.15(a)(2).

(b) To ensure uniformity in retention
and reimbursement procedures among
the litigating divisions, the Civil Divi-
sion shall be responsible for estab-
lishing procedures for the retention of
private counscl and the roimbursoment
to an employee of private counsel fees,
including the setting of fee schedules.
In all instances where a litigating divi-
sion decides to retain private counsel
or to provide reimbursement of private
counsel fees under this section, the
Civil Division shall be consulted before
the retention or reimbursement is un-
dertaken.

(c) Where private counsel is provided,
the following procedures shall apply:

(1) While the Department of Justice
will generally defer to the employee’s
choice of counsel, the Department
must approve in advance any private
counsel to be retained under this sec-
tion. Where national security interests
may be involved, the Department of
Justice will consult with the agency
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employing the federal defendant seek-
ing representation.

(2) Federal payments to private coun-
sel for an employee will cease if the
private counsel violates any of the
terms of the retention agreement or
the Department of Justice.

(1) Decides to seek an indictment of,
or to file an information against, that
employee on a federal criminal charge
relating to the conduct concerning
which representation was undertaken;

(ii) Determines that the employee’s
actions do not reasonably appear to
have been performed within the scope
of his employment;

(iii) Resolves any conflict described
herein and tenders representation by
Department of Justice attorneys;

(iv) Determines that continued rep-
resentation is not in the interest of the
United States;

(v) Terminates the retainer with the
concurrence of the employee-client for
any reason.

(d) Where reimbursement is provided
for private counsel fees incurred by
employees, the following limitations
shall apply:

(1) Reimbursement shall be limited

to fees incurred for legal work that is
determined to be in the interest of the
United States. Reimbursement is not
available for legal work that advances
only the individual interests of the em-
ployee.
" (2) Reimbursement shall not be pro-
vided if at ony timo the Attorney Con-
eral or his designee determines that
the employee’s actions do not reason-
ably appear to have been performed
within the scope of his employment or
that representation is no longer in the
interest of the United States.

(3) Reimbursement shall not be pro-
vided for fees incurred during any pe-
riod of time for which representation
by Department of Justice attorneys
was tendered.

(4) Reimbursement shall not be pro-
vided if the United States decides to
seek an indictment of or to file an in-
formation against the employee seek-
ing reimbursement, on a criminal
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charge relating to the conduct con-
cerning which representation was un-
dertaken.

[Order No. 970-82, 47 FR 8174, Feb. 25, 1982, as
amended by Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990]

§50.17 Ex parte communications in in-
formal rulemaking proceedings.

In rulemaking proceedings subject
only to the procedural requirements of
5 U.S.C. 558:

(a) A general prohibition applicable
to all offices, boards, bureaus and divi-
sions of the Department of Justice
against the receipt of private, er parte
oral or written communications is un-
desirable, because it would deprive the
Department of the flexibility needed to
fashion rulemaking procedures appro-
priate to the issues involved, and would
introduce a degree of formality that
would, at least in most instances, re-
sult in procedures that are unduly
complicated, slow, and expensive, and,
at the same time, perhaps not condu-
cive to developing all relevant informa-
tion.

(b) All written communications from
outside the Department addressed to
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, and bu-
reaus, and divisions or their personnel
participating in the decision, should be
placed promptly in a file available for
public inspection. )

(¢c) All oral communications from
outside the Department of significant
information or argument respecting
the merits of a proposed rule, received
after notice of proposed informal rule-
making and in its course by the De-
partment, its offices, boards, bureaus,
and divisions or their personnel par-
ticipating in the decision, should be
summarized in writing and placed
promptly in a file available for public
inspection.

(d) The Department may properly
withhold from the public files informa-
tion exempt from disclosure under 5
U.S.C. 552,

(e) The Department may conclude
that restrictions on er parte commu-
nications in particular rulemaking pro-
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ceedings are necessitated by consider-
ations of fairness or for other reasons.

[Order No. 801-78, 43 FR 43297, Sept. 25, 1978,
as amended at Order No. 1409-90, 55 FR 13130,
Apr. 9, 1990] )

§50.18 [Reserved]

§50.19 Procedures to be followed }i)ly
government attorneys prior to fil-
ing recusal or disqualification mo-
tions,

The determination to seek for any
reason the disqualification or recusal
of a justice, judge, or magistrate is a
most significant and sensitive decision.
This is particularly true for govern-
ment attorneys, who should be guided
by uniform procedures in obtaining the
requisite authorization for such a mo-
tion. This statement is designed to es-
tablish a uniform procedure.

(a) No motion to recuse or disqualify
a justice, judge, or magistrate (see, e.g.,
28 U.S.C. 144, 455) shall be made or sup-
ported by any Department of Justice
attorney, U.S. Attorney (including As-
sistant U.S. Attorneys) or agency
counsel conducting litigation pursuant
to agreement with or authority dele-
gated by the Attorney Gemneral, with-
out the prior written approval of the
Assistant Attorney General having ul-
timate supervisory power over the ac-
tion in which recusal or disqualifica-
tion is being considered.

(b) Prior to seeking such approval,
Justice Department lawyer(s) handling
the litigation shall timely seek the
recommendations of the U.S. Attorney
for the district in which the matter is
pending, and the views of the client
agencies, if any. Similarly, if agency
attorneys are primarily handling any
such suit, they shall seek the rec-

ommendations of the U.S. Attorney

and provide them to the Department of
Justice with the request for approval.
In actions where the United States At-
torneys are primarily handling the liti-
gation in question, they shall seek the
recommendation of the client agencies,
if any, for submission to the Assistant
Attorney General. )

(c) In the event that the conduct and
pace of the litigation does not allow
sufficient time to seek the prior writ-
ten approval by the Assistant Attorney
General, prior oral authorization shall
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be sought and a written record fully re-
flecting that authorization shall be
subsequently prepared and submitted
to the Assistant Attorney General.

(d) Assistant Attorneys General may
delegate the authority to approve or
deny requests made pursuant to this
section, but only to Deputy Assistant
Attorneys General or an equivalent po-
sition.

(e) This policy statement does not
create or enlarge any legal obligations
upoen the Department of Justice in civil
or criminal litigation, and it is not in-
tended to create any private rights en-
forceable by private parties in litiga-
tion with the United States.

[Order No. 977-82, 47 FR 22094, May 21, 1982]

§50.20 Participation by the United
States in court-annexed arbitration.

(a) Considerations affecting participa-
tion in arbitration. (1) The Department
recognizes and supports the general
goals of court-annexed arbitrations,
which are to reduce the time and ex-
penses required to dispose of civil liti-
gation. Experimentations with such
procedures in appropriate cases can
offer both the courts and litigants an
opportunity to dotormine the effcctive
ness of arbitration as an alternative to
traditicnal civil litigation.

(2) An arbitration syctom, howcver,
is bost suitod for tho rosolution of rcl
atively simple factual issues, not for
trying casos that may involvo ocomplex
iccnes of liability or othor unsottlod
legal quoctions. To oxpand an arbitra
tion systom boyond tho typces of oasos
for which it is best suited and most
competent would risk not only a de-
crease in the quality of justice avail-
able to tho particc but unnoooocarily
higher costs as well.

(3) In particular, litigation involving
the United States raises special con-
¢orns with regpoct to court annoxod ar
bitration programs. A mandatory arbi
tration program potontially implicates
tho principles of separation of poworo,
sovereign immunity, and the Attorney
Gonoral’s ocntrel over tho proocos of
settling litigation.

(b) General rule consenting to arbitra-
tion consistent with the department’s reg-
ulations. (1) Subject to the consider-
ations sot forth in tho following para
graphs and the restrictions set forth in
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paragraphs (c) and (d), in a case as-
signed to arbitration or mediation
under a local district court rule, the
Department of Justice agrees to par-
ticipate in the arbitration process
under the local rule. The attorney for
the government responsible for the
case should take any appropriate steps
in conducting the case to protect the
interests of the United States.

(2) Based upon its experience under
arbitration programs to date, and the
purposes and limitations of court-an-
nexed arbitration, the Department gen-
erally endorses inclusion in a district’s
court-annexed arbitration pregram of
civil actions—

(i) In which the United States or a
Department, agency, or official of the
United States is a party, and which
seek only money damages in an
amount not in excess of $100,000, exclu-
sive of interest and costs; and

(i1) Which are brought (A) under the
Federal Teort Claims Act, 28 U.S.C.
1346(b), 2671 et seq., or (B) under the
Longshoreman’s and Harbor Worker’s
Compensaticn Act, 33 U.S.C. 905, or (C)
under the Miller Act, 40 U.S.C. 270(b).

(3) In any cther case in which settle-

mont authority has boon dologatcd te
the U.S. Attorney under the regula-
tions of the Department and the direc-
tives of the applioablo litigation divi
gcion and nonoe of the exceptions to such
delegation apply, the U.S. Attorney for
tho distriot, if ho ooncludcc that a oct
tlomont of tho oaco upon tho termo of
thoe arbitration award would be approe
priato, may proceed to settle the casc
accordingly.

(4) Cases other than those described
in paragraph (2) that are not within the
dologatod sottlomont authority of thc
U.S. Attorney for the district ordi-
narily aro not appropriato for an arbi
tration process because the Depart-
mont gonorally will not bo ablo to act
favorably or negatively in o chort pe
riod of timec upon o scttlement of the
0060 in aooordanoe with tho arbitration
award. Therefore, this will result in a
demand for trial do novo in a oubotan
tial proportion of such cases to pre-
serve the interests of the United
States.

(5) The Department recommends that
any distriot oourt’s arbitration rulo in
clude a provision exempting any case
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from arbitration, sua sponte or on mo-
tion of a party, in which the objectives
of arbitration would not appear to be
realized, because the case involves
complex or novel legal issues, or be-
cause legal issues predominate over
factual issues, or for other good cause.

(c) Objection to the imposition of pen-
alties or sanctions against the United
States for demanding trial de movo. (1)
Under the principle of sovereign immu-
nity, the United States cannot be held
liable for costs or sanctions in litiga-
tion in the absence of a statutory pro-
vision waliving its immunity. In view of
the statutory limitations on the costs
payable by the United States (28 U.S.C.
2412(a), 2412(b), and 1920), the Depart-
ment does not consent to provisions in
any district’s arbitration program pro-
viding for the United States or the De-
partment, agency, or official named as
a party to the action to pay any sanc-
tion for demanding a trial de novo—ei-
thor a6 a doposit in advanco or as a
penalty imposed after the fact—which
is based on the arbitrators’ fees, the
opposing party’s attorneys’ fees, or any
other costs not authorized by statute
to be awarded against the United
8tatoc. Thic objootion applico whothor
the peually or sanction is reguired to
be paid to the opposing party, to the
clerk of the court, or to the Treasury
of the United States.

(2) In any case involving the United
States that is designated for arbitra-
tion under a program pursuant to
which such a penalty or sanction might
be imposed against the United States,
its officers or agents, the attorney for
the government is instructed to take
appropriate steps, by motion, notice of
objection, or otherwise, to apprise the
court of the objection of the United
States to the imposition of such a pen-
alty or sanction.

(3) Should such a penalty or sanction
actually be required of or imposed on
the United States, its officers or
agents, the attorney for the govern-
ment is instructed to:

(i) Advise the appropriate Assistant
Attorney General of this development
promptly in writing;

(ii) Seek appropriate relief from the
district court; and
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(iii) If necessary, seek authority for

filing an appeal or petition for man-
damus.
The Solicitor General, the Assistant
Attorneys General, and the U.S. Attor-
neys are instructed to take all appro-
priate steps to resist the imposition of
such penalties or sanctions against the
United States.

(d) Additional restrictions. (1) The As-
sistant Attorneys General, the U.S. At-
torneys, and their delegates, have no
authority to settle or compromise the
interests of the United States in a case
pursuant to an arbitration process in
any respect that is inconsistent with
the limitations upon the delegation of
settlement authority under the Depart-
ment’s regulations and the directives
of the litigation divisions. See 28 CFR
part 0, subpart Y and appendix to sub-
part Y. The attorney for the govern-
ment shall demand trial de novo in any
case in which:

(i) Settlement of the case on the
basis of the amouut awarded would not
be in the best interests of the United
States; '

(ii) Approval of a proposed settle-
ment under the Department’s regula-
tions in accordance with the arbitra-
tion award cannot bo obtained within
the period allowcd Ly the local rule for
rejection of the award; or

(iii) The client agency opposes settle-
ment of the case upon the terms of the
settlement award, unless the appro-
priate official of the Department ap-
proves a settlement of the case in ac-
cordance with the delegation of settle-
ment authority under the Depart-
ment’s regulations.

(2) Cases sounding in tort and arising
under the Constitution of the United
States or under a common law theory
filed against an employee of the United
States in his personal capacity for ac-
tions within the scope of his employ-
ment which are alleged to have caused
injury or loss of property or personal
injury or death are not appropriate for
arbitration.

(3) Cases for injunctive or declara-
tory relief are not appropriate for arbi-
tration.

(4) The Department reserves the
right to seek any appropriate relief to
which its client is entitled, including
injunctive relief or a ruling on motions
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for judgment on the pleadings, for sum-
mary judgment, or for qualified immu-
nity, or on issues of discovery, before
proceeding with the arbitration proc-
ess.

(5) In view of the provisions of the
Federal Rules of Evidence with respect
to settlement negotiations, the Depart-
mont objects to tho introduction of tho
arbitration process or the arbitration
award in evidonco in eny prooeoding in
which the award has been rejected and
the case is tried de novo.

(6) The Department’s consent for par-
ticipation in an arbitration program is
not a waiver of sovereign immunity or
other defenses of the United States ex-
cept as expressly stated; nor is it in-
tended to affect jurisdictional limita-
tions (e.g., the Tucker Act).

(e) Notification of mew or revised arbi-
tration rulecc. The U.8S. Attornecy in a
district which is considering the adop-
tion of or has adopted a program of
court-annexed arbitration including
cases involving the United States shall:

(1) Advise the district court of the
provisions of this section and the limi-
tations on the delegation of settlement
authority to the United States Attor-
ney pursuant to the Department’s reg-
ulations and the directives of the liti-
gation divisions; and

(2) Forward to the Executive Office
for United States Attorneys a notice
that such a program is under consider-
ation or has been adopted, or is being
revised, together with a copy of the
rules or proposed rules, if available,
and a recommendation as to whether
United States participation in the pro-
gram as proposed, adopted, or revised,
would be advisable, in whole or in part.

{Order No. 1109-85, 50 FR 40524, Oct. 4, 1985]

§50.21 Procedures governing the de-
struction of contraband drug evi-
dence in the custody of Federal law
enforcement authorities.

(n) Gencral. The proccedures cot forth
below are intended as a statement of
policy of the Department of Justice
and will be applied by the Department
in execrcising its rcoponsibilitico under
Federal law relating to the destruction
of seized contraband drugs.

(b) Purpose. This policy implements
the authority of tho Attorney Gonceral
under title I, section 1006(c)(3) of the
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Anti-Drug Abuse Act of 1986, Public
Law 99-570 which is codified at 21
U.S.C. 881(f)(2), to direct the destruc-
tion, as necessary, of Schedule I and II
contraband substances.

(¢) Policy. This regulation is intended
to prevent the warehousing of large
quantities of seized contraband drugs
whioh are unneocccary for duc prooocs
in criminal cases. Such stockpiling of
contraband drugs presents inordinato
security and storage problems which
create additional economic burdens on
limited law enforcement resources of
the United States.

(d) Definitions. As used in this sub-
part, the following terms shall have
the meanings specified:

(1) The term Contraband drugs are
those controlled substances listed in
Schedules 1 and II of the Controlled
Substances Act gsoized for violation of
that Act.

(2) The term Marijuana is as defined
in 21 U.S.C. 801(15) but does not in-
clude, for the purposes of this regula-
tion, the derivatives hashish or hashish
oil for purposes of destruction.

(3) The term Representative sample
means the exemplar for testing and a
sample aggregate portion of the whole
amount seized sufficient for current
criminal evidentiary practice.

(4) The term Threshold amount means:

(1) Two kilograms of a mixture or
substance contalning a detectable
amount of heroin; '

(i) Ten kilograms of a mixture or
substance containing a detectable
amount of—

(A) Coca leaves, except coca leaves
and extracts of coca leaves from which
cocaine, ecgonine, and derivatives of
ecognine or their salts have been re-
moved;

(B) Cocaine,
geometric isomers,
mers;

(C) Ecgonine, its derivatives, their
salts, isomors, and salts of isomers; or

(D) Any compound, mixture, or prep-
aration which contains any quantity of
any of the substances referred to in
paragraphs (d)(1)(ii) (A) through (C) of
this section;

(iii) Ten kilograms of a mixture or
substance described in paragraph
(dA)(1)(i1)(B) of thic occotion which oon:
tains cocaine base;

its salts, optical and
and salts of iso-
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(iv) Two hundrod grams of powdcrod
phencyclidine (PCP) or two kilograms
of a powdered mixture or substance
containing a detectable amount of
phencyclidine (PCP) or 28.35 grams of a

~liquid containing a detectable amount
of phencyclidine (PCP);

(v) Twenty grams of a mixture or
substance containing a detectable
amount of Liysergic Acid Diethylamide
(LSD);

(vi) Eight hundred grams of a mix-
ture or substance containing a detect-

able amount of N-phenyl-N[1-(2-
phenylethyl)-4-piperidiny]
propanamide (commonly known as

fentanyl) or two hundred grams of a
mixture or substance containing a de-
tectable amount of any analogue of N-
phenyl-N-[{1-(2-phenylethyl)-4-
piperidinyl propanamide; or

(vii) Twenty kilograms of hashish or
two kilograms of hashish oil (21 U.S.C.
841(b)(1)(D), 960(b)(4)).
In the event of any changes to section
401(b)(1) of the Controlled Substances
Act (21 U.S.C. 841(b)(1) as amended oc-
curring after the date of these regula-
tions, the threshold amount of any sub-
stance therein listed, except mari-
juana, shall be twice the minimum
amount required for the most severe
mandatory minimum sentence.

(e) Procedures. Responsibilities of the
Federal Bureau of Investigation and
Drug Enforcement Administration.

When contraband drug substances in
excess of the threshold amount or in
the case of marijuana a quantity in ex-
cess of the representative sample are
seized pursuant to a criminal inves-
‘tigation and retained in the custody of
the Federal Bureau of Investigation or
Drug Enforcement Administration, the
Agency having custody shall:

(1) Immediately notify the appro-
priate U.S. Attorney, Assistant U.S.
Attorney, or thc responsiblc state/local
prosecutor that the amount of seized
contraband drug exoeeding the thresh-
old amount and its packaging, will be
destroyed after sixty days from the
dato notico ic provided of tho seizurcy,
unloco the agoncy providing notico io

28 CFR Ch. | (7-1-16 Edition)

determined the chemical nature of the
contraband substance and its weight
sufficient to serve as evidence before
the trial courts of that jurisdiction;
and

(3) Photographically depict, and if re-
quested by the appropriate prosecu-
torial authority, videotape, the contra-
band drugs as originally packaged or
an appropriate display of the seized
contraband drugs so as to create evi-
dentiary exhibits for use at trial; and

(4) Isolate and retain the appropriate
threshold amounts of contraband drug
evidence when an amount greater than
the appropriate threshold amount has
been seized, or when less than the ap-
propriate threshold amounts of contra-
band drugs have been seized, the entire
amount of the seizure, with the excep-
tion of marijuana, for which a rep-
resentative sample shall be retained;
and

(5) Maintain the retained portions of
the contraband drugs until the evi-
dence is no longer required for legal
proceedings, at which time it may be
destroyed, first having obtained con-
sent of the U.S. Attorney, an Assistant
U.S. Attorney, or the responsible state/
local prosecutor;

(6) Notify the appropriate U.S. Attor-
ney, Assistant U.S. Attorney, or the re-
sponsible state/local prosecutor to ob-
tain consent to destroy the retained
amount or representative sample when-
ever the related suspect(s) has been a
fugitive from justice for a period of five
years. An exemplar sufficient for test-
ing will be retained consistent with
this section.

(f) Procedures. Responsibilities of the
U.S. Attorney or the District Attorney
(nr eqnivalent state/local prosecutorial
authority). When so notified by the
Federal Bureau of Investigation or the
Drug Enforcement Administration of
an intent to dostroy oxccas contraband

- drugs, the U.S. Attorney or the Dis-

requested in writing by the authority -

receiving notice not to destroy the ex-
cess contraband drug; and

(2) Accuro thot appropriate tests of
samples of tho drug arc oonductod to
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triot Attorney (or equivalent) may:

(1) Agree to the destruction of the
contraband drug evidence in excess of
thoe threshold amount, or for marijuana
in excess of the representative sample,
prior to the normal sixty-day period.
The U.S. Attorney, or the District At-
torney (or equivalent) may delegate to
hio’her agoistants authority o conter
into guoh agroomecent; or
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(2) Request an exception to the de-
struction policy in writing to the Spe-
cial Agent in Charge of the responsible
division prior to the end of the sixty-
day period when retaining only the
threshold amount or representative
sample will significantly affect any
legal proceedings; and

(3) In the event of a denial of the re-
quest may appeal the denial to the As-
sistant Attorney General, Criminal Di-
vision. Such authority may not be re-
delegated. An appeal shall stay the de-
struction until the appeal is complete.

(g) Supplementary regulations. The
Federal Bureau of Investigation and
the Drug Enforcement Administration
are authorized to issue regulations and
establish procedures consistent with
this section.

[Order No. 1256-88, 53 FR 8453, Mar. 15, 1988,
as amended by Order No. 2920-2007, 72 FR
69144, Dec. 7, 2007]

§50.22 Young American Medals Pro-
gram.

(a) Scope. There are hereby estab-
lished two medals, one to be known as
the Young American Medal for Bravery
and the other to be known as the
Young American Medal for Service.

(b) Young American Medal for Bravery.
(1)d) The Young American Medal for
Bravery may be awarded to a person—

(A) Who during a given calendar year
has exhibited exceptional courage, at-
tended by extraordinary decisiveness,
presence of mind, and unusual swift-
ness of action, regardless of his or her
own personal safety, in an effort to
save or in saving thc lifc of any porson
or persons in actual imminent danger;

(B) Who was eighteen years of age or
younger at the time of the occurrence;
and

(C) Who habitually resides in the
United States (including its territories
and possessions), but need not be a cit-
izen thereof.

(ii) These conditions must be met at
the time of the event.

(2) The act of bravery must have been
public in nature and must have been
acknowledged by the Governor, Chief
Executive Officer of a State, county,
municipality, or other political sub-
division, or by a civic, educational, or
religious institution, group, or society.
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(3) No more than two such medals
may be awarded in any one calendar
year.

(c) Young American Medal for Service.
(1) The Young American Medal for
Service may be awarded to any citizen
of the United States eighteen years of
age or younger at the time of the oc-
currence, who has achieved out-
standing or unusual recognition for
character and service during a given
calendar year.

(2) Character attained and service ac-
complished by a candidate for this
medal must have been such as to make
his or her achievement worthy of pub-
lic report. The outstanding and un-
usual recognition of the candidate’s
character and service must have been
public in nature and must have been
acknowledged by the Governor, Chief
Executive Officer of a State, county,
municipality, or other political sub-
division, or by a civic, educational, or
religious institution, group, or society.

(3) The recognition of the character
and service upon which the award of
the Medal for Service is based must
have been accorded separately and
apart from the Young American Medals
program and must not have been ac-
corded for the specific and announced
purpose of rendering a candidate eligi-
ble, or of adding to a candidate’s quali-
ficationn, for the award of the Young
American Medal for Service.

(4) No more than two such medals
may be awarded in any one calendar
year.

(d) Eligibility. (1) The act or acts of
bravery and the rcoognition for char
acter and service that make a can-
didate eligible for the respective med-
als must have occurred during the cal-
endar year for which the award is
made.

(2) A candidate may be eligible for
both medals in the same year. More-
over, the receipt of either medal in any
year will not affect a candidate’s eligi-
bility for the award of either or both of
the medals in a succeeding year.

(3) Acts of bravery performed and
recognition of character and service
achieved by persons serving in the
Armed Forces, which arise from or out
of military duties, shall not make a
candidate eligible for either of the
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medals, provided, however, that a per-
son serving in the Armed Forces shall
be eligible to receive either or both of
the medals if the act of bravery per-
formed or the recognition for character
and service achieved is on account of
acts and service performed or rendered
outside of and apart from military du-
ties.

(e) Request for information. (1) A rec-

ommendation in favor of a candidate -

for the award of a Young American
Medal for Bravery or for Service must
be accompanied by:

(i) A full and complete statement of
the candidate’s act or acts of bravery
or recognized character and service (in-
cluding the times and places) that sup-
ports gualification of the candidate to
receive the appropriate medal;

(i) Statements by witnesses or per-
sons having personal knowledge of the
facts surrounding the candidate’s act
or acts of bravery or recognized char-
acter and service, as required by the re-
spective medals; )

(iii) A certified copy of the can-
didate’s birth certificate, or, if no birth
certificate is available, other authentic
evidence of the date and place of the
candidate’s birth; and

(iv) A biographical sketch of the can-
didate, including information as to his
or her citizenship or habitual resi-
dence, as may be required by the re-
spective medals.

() Procedure. (1)(i) All recommenda-
tions and accompanying documents
and papers should be submitted to the
Governor or Chief Executive Officer of
the State, territory, or possession of
the United States where the can-
didate’s act or acts of bravery or recog-
nized character and service were dem-
onstrated. In the case of the District of
Columbia, the recommendations should
be submitted to the Mayor of the Dis-
trict of Columbia.

(ii) If the act or acts of bravery or
recognized character and service did
not occur within the boundaries of any
State, territory, or possession of the
United States, the papers should be
submitted to the Governor or Chief Ex-
ecutive Officer of the territory or other
possession of the United States where-
in the candidate habitually maintaing
his or her residence.
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(2) The Governor or Chief Executive
Officer, after considering the various
recommendations received after the

close of the pertinent calendar year,-

may nominate therefrom no more than
two candidates for the Young Amer-
ican Medal for Bravery and no more
than two candidates for the Young
American Medal for Service. Nomi-
nated individuals should have, in the
opinion of the appropriate official,
shown by the facts and circumstances
to be the most worthy and qualified
candidates from the jurisdiction to re-
ceive consideration for awards of the
above-named medals.

(8) Nominations of candidates for ei-
ther medal must be submitted no later
than 120 days after notification that
the Department of Justice is seeking
nominations under this program for a
specific calendar year. Each nomina-
tion must contain the necessary docu-
mentation establishing eligibility,
must be submitted by the Governor or
Chief Executive Officer, together with
any comments, and should be sub-
mitted to the address published in the
notice.

(4) Nominations of candidates for
medals will be considered only when
received from the Governor or Chief
Executive Officer of a State, territory,
or possession of the United States.

(5) The Young American Medals Com-
mittee will select, from nominations
properly submitted, those candidates
who are shown by the facts and cir-
cumstances to be eligible for the award
of the medals. The Committee shall
make recommendations to the Attor-
ney General based on its evaluation of
the nominees. Upon consideration of
these recommendations, the .Attorney
General may select up to the maximum
allowable recipients for each medal for
the calendar year.

(g) Presentation. (1) The Young Amer-
ican Medal for Bravery and the Young
American Medal for Service will be
presented personally by the President
of the United States to the candidates
gselected. These medals will be pre-
sented in the name of the President
and the Congress of the United States.
Presentation ceremonies shall be held
at such times and places selected by
the President in consultation with the
Attorney General.
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(2) The Young American Medals Com-
mittee will officially designate two
adults (preferably the parents of the
candidate) to accompany each can-
didate selected to the presentation
ceremonies. The candidates and per-
sons designated to accompany them
will be furnished transportation and
other appropriate allowances.

(3) There shall be presented to each
recipient an appropriate Certificate of
Commendation stating the cir-
cumstances under which the act of
bravery was performed or describing
the outstanding recognition for char-
acter and service, as appropriate for
the medal awarded. The Certificate
will bear the signature of the President
of the United States and the Attorney
General of the United States.

(4) There also shall be presented to
each recipient of a medal, a miniature

replica of the medal awarded in t:he_

form of a lapel pin.

(h) Posthumous qwards. In cases where
a medal is awarded posthumously, the
Young American Medals Committee
will designate the father or mother of
the deceased or other suitable person
to receive the medal on behalf of the
deceased. The decision of the Young
American Medals Committee in desig-
nating the person to receive the post-
humously awarded medal, on behalf of
the deceased, shall be final.

(i) Young American Mednls Committee.
The Young American Medals Com-
mittee shall be represented by the fol-
lowing:

(1) Director of the FBI, Chairman;

(2) Administrator of the Drug En-
forcement Administration, Member;

(3) Director of the U.S. Marshals
Service, Member; and

(4) Assistant Attorney General, Of-
fice of Justice Programs, Member and
Executive Secretary.

* (Authority: The United States Department
of Justice is authorized under 42 U.S.C. 1921
et seq. to promulgate rules and regulations
establishing medals, one for bravery and one
for service. This authority was enacted by
chapter 520 of Pub. L. 81-638 (August 3, 1950).)

(61 FR 49260, Sept. 19, 1996]
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§650.23 Policy against entering into
final settlement agreements or con-
sent decree that are subject to con-
fidentiality provisions and against
seeking or concurring in the sealing
of such documents.

(a) It is the policy of the Department
of Justice that, in any civil matter in
which the Department is representing
the interests of the United States or its
agencies, it will not enter into final
settlement agreements or consent de-
crees that are subject to confiden-
tiality provisions, nor will it seek or
concur in the sealing of such docu-
ments. This policy flows from the prin-
ciple of openness in government and is
consistent with the Department’s poli-
cies regarding openness in judicial pro-
ceedings (see 28 CFR 50.9) and the Free-
dom of Information Act (see Memo-
randum for Heads of Departments and
Agencies' from the Attorney General
Re: The Freedom of Information Act (Oct.
4, 1993)).

(b) There may be rare circumstances
that warrant an exception to this gen-
eral rule. In determining whether an
exception is appropriate, any such cir-
cumstances must be considered in the
context of the public’s strong interest
in knowing about the conduct of its
Government and expenditure of its re-
sources. The existence of such cir-
cumstances must be documented as
part of the approval process, and any
confidentiality provision must be
drawn as narrowly as poseible. Non-del-
egable approval authority to determine
that an exception justifies use of a con-
fidentiality provision in, or seeking or
concurring in the sealing of, a final set-
tlement or consent decree resides with
the relevant Assistant Attorney Gen-
eral or United States Attorney, unless
authority to approve the settlement
itself lies with a more senior Depart-
ment official, in which case the more
senior official will have such approval
authority.

(c) Regardless of whether particular
information is subject to a confiden-
tiality provision or to seal, statutes
and regulations may prohibit its dis-
closure from Department of Justice
files. Thus, before releasing any infor-
mation, Department attorneys should
consult all appropriate statutes and
regulations (e.g., 5 U.S.C. 552a (Privacy
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Act); 50 U.S.C. 403-3(c)(6) (concerning
intelligence sources and methods), and
Execution Order 12958 (concerning na-
tional security information). In par-
ticular, in matters involving individ-
uals, the Privacy Act regulates disclo-
sure of settlement agreements that
have not been made part of the court
record. :

(d) The principles set forth in this
section are intended to provide guid-
ance to attorneys for the Government
and are not intended to create or rec-
ognize any legally enforceable right in
any person.

[Order No. 2270-99, 64 FR 59122, Nov. 2, 1999]

§50.24 Annuity broker minimum quali-
fications.

(a) Minimum standards. The Civil Di-
vision, United States Department of
Justice, shall establish a list of annu-
ity brokers who meet minimum quali-
fications for providing annuity broker-
age services in connection with struc-
tured settlements entered by the
United States. Those qualifications are
as follows: )

(1) The broker must have a current
" license issued by at least one State, the
District of Columbia, or a Territory of
the United States as a life insurance
agent, producer, or broker;

(2) The broker must have a current
license or appointment issued by at
least one life insurance company to
sell its structured settlement annuity
contracts or to act as a structured set-
tlement consultant or broker for the
company;

(3) The broker must be currently cov-
ered by an Errors and Omissions insur-
ance policy, or an equivalent form of
insurance;

(4) The broker must never have had a
license to be a life insurance agent,
produoor, or brokor revoked, reocinded,
or sucponded for any roason or for any
period of time;

(5) The broker must not have been
convicted of a felony; and

(6) The broker must have had sub-
stantial experience in each of the past
three years in providing structured set-
tlement brokerage services to or on be-
half of defendants or their counsel.

(b) Procedures for inclusion on the list.
(1) An annuity broker who desires to be
included on the list must submit a

28 CFR Ch. | (7-1-16 Edition)

“Declaration” that he or she has re-
viewed the list of minimum qualifica-
tions set forth in paragraph (a) of this
section and that he or she meets those
minimum qualifications. A sample of
the Declaration for annuity brokers to
submit is available from the Civil Divi-
sion’s Web site (hitp.//www.usdoj.gov/
civillhome.html) or by written request to
the address in this section. These min-
imum qualifications must be contin-
ually met for a broker who has been in-
cluded on the list to remain included
when the list is updated thereafter.
The Declaration must be executed
under penalty of perjury.in a manner
specified in 28 U.S.C. 1746.

(2) Each broker must submit a new
Declaration annually to be included on
updated lists. For a broker to be in-
cluded on the initial list to be estab-
lished by May 1, 2003, the Torts Branch,
Civil Division, must receive the bro-
ker’s Declaration no later than April
24, 2003. If the broker wishes to be in-
cluded on updated lists, the Torts
Branch must receive a new Declaration
from the broker between January 1 and
April 10 of each successive calendar
year. After the Declaration is com-
pleted and signed, the original must be
mailed to the United States Depart-
ment of Justice, Civil Division, FTCA
Staff, Post Office Box 888, Benjamin
Franklin Station, Washington, DC
20044. The Department of Justice will
not accept a photocopy or facsimile of
the Declaration.

(3) A Declaration will not be accepted
by the Department of Justice unless it
is complete and has been signed by the
individual annuity broker requesting
inclusion on the list. A Declaration
that is incomplete or has been altered,
amended, or changed in any respect
from the Declaration at the Civil Divi-
sion’'s Web sitc will not be accoptcd by
tho Department of Justicce. Such a Dec-
laration will be returned to the annu-
ity broker who submitted it, and the
Department of Justice will take no fur-
ther action on the request for inclusion
on the list until the defect in the Dec-
laration has been cured by the annuity
broker.

(4) The Department of Justice will re-
toin a completo Declaration gigncd and
filed by an annuity broker requesting
to be on the list. Because this rule does
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not require the submission of any addi-
tional information, the Department re-
tains discretion to dispose of additional
information or documentation pro-
vided by an annuity broker.

(5) The Department of Justice will
not accept a Declaration submitted by
an annuity company or by someone on
behalf of another individual or group of
individuals. Each individual annuity
broker who desires to be included on
the list must submit his or her own
Declaration.

(6) An annuity broker whose name
appears on the list incorrectly may
submit a written request that his or
her name be corrected. An annuity
broker whose name appears on the list
may submit a written request that his
or her name be removed from the list.

(7) To the outeont practioable, a name
correction or deletion will appear on
the next revision of the list imme-
diately after receipt of the written re-
quest for a name correction or dele-
tion. A written request for a name cor-
rection or deletion must be mailed to
the United States Department of Jus-
tice, Civil Division, FTCA Staff, Post
Office Box 888, Benjamin Franklin Sta-
tion, Washington, DC 20044. Facsimiles
will not be accepted.

(8) The list of annuity brokers estab-
lichcd pursuant to thio ocction will be
updated periodically, but not more
often than twico every oalondar yoar,
beginning in calendar year 2004.

(¢) Disclaimers. (1) The inclusion of an
annuity brelkor on the liot cignifico
only that the individual declared under
penalty of perjury that he or she meets
the minimum qualifications required
by the Attorney General for providing
annuity brokerage services in connec-
tion with structured settlements en-
tered into by the United States. Be-
ocause the decipion to ineludo an indi
vidual annuity broker on the list is
based solely and exclusively on the
Declaration submitted by the annuity
broker, the appearance of an annuity
broker’s name on the list does not sig-
nify that the annuity broker actually
meets those minimum qualifications or
is otherwise competent to provide
structured settlement brokerage serv-
ices to the United States. No pref-
erential consideration will be given to
an annuity broker appearing on the list

§50.25

except to the extent that United States
Attorneys utilize the list pursuant to
section 11015(b) of Public Law 107-273.

(2) By submitting a Declaration to
the Department of Justice, the indi-
vidual annuity broker agrees that the
Declaration and the list each may be
made public in its entirety, and the an-
nuity broker expressly consents to
such release and disclosure of the Dec-
laration and list.

[Order No. 2667-2003, 68 FR 18120, Apr. 15,
2003}

§50.25 Assumption of concurrent Fed-
eral criminal jurisdiction in certain
areas of Indian country.

(a) Assumption of concurrent Federal
criminal jurisdiction. (1) Under 18 U.S.C.
1162(d), the United States may accept
concurrcnt I'edcral criminal juricdio
tion to prosecute violations of 18 U.S.C.
1152 (the General Crimes, or Indian
Country Crimes, Act) and 18 U.S.C. 1153
(the Major Crimes, or Indian Major
Crimes, Act) within areas of Indian
country in the States of Alaska, Cali-
fornia, Minnesota, Nebraska, Oregon,
and Wisconsin that are subject to State
criminal jurisdiction under Public Law
280, 18 U.S.C. 1162(a), if the tribe re-
quests such an assumption of jurisdic-
tion and the Attorney General con-
sents to that rcgqucest. Once the Attor
ney General has consented to an Indian
tribo’sc requont for assumption of con
current Federal criminal jurisdiction,
the General Crimes and Major Crimes
Aots shall apply in the Indian country
ul tlie requesting tribe that iz located
in any of these ‘‘mandatory’’ Public
Law 280 States, and criminal jurisdic-
tion over those areas shall be concur-

‘rent among the Federal Government,
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the State government, and (where ap-
plicable) the tribal government. As-
sumption of conourrcnt Fcderal orimi
nal jurisdiction under 18 U.S.C. 1162(d)
does not require the agreement, con-
sent, or concurrence of any State or
local government.

(2) Under 25 U.S.C. 1321(a)(2), the
United States may exercise concurrent
Federal criminal jurisdiction in other
areas of Indian country as to which
States have assumed ‘‘optional’ Public
Law 280 criminal jurisdiction under 25
U.8.C. 1321(a), if a tribe so requests and
after consultation with and consent by
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the Attorney General. The Depart-
ment’s view is that such concurrent
Federal criminal jurisdiction exists
under applicable statutes in these
areas of Indian country, even if the
Federal Government does not formally
accept such jurisdiction in response to
petitions from individval tribes. This
rule therefore does not establish proce-
dures for processing requests from
tribes under 25 U.S.C. 1321(a)(2).

(b) Request requirements. (1) A tribal
request for assumption of concurrent
Federal criminal jurisdiction under 18
U.S.C. 1162(d) shall be made by the
chief executive official of a federally
recognized Indian tribe that occupies
Indian country listed in 18 U.S.C.
1162(a). For purposes of this section, a
chief executive official may include a
tribal chairperson, president, governor,
principal chief, or other equivalent po-
sition.

(2) The tribal request shall be sub-
mitted in writing to the Director of the
Office of Tribal Justice at the Depart-
ment of Justice. The first page of the
tribal request shall be clearly marked:
“Request for United States Assump-
tion of Concurrent Federal Criminal
Jurisdiction.” The tribal request shall
explain’ why the assumption of concur-
rent Federal criminal jurisdiction will
improve public safety and criminal law
enforcement and reduce crime in the
Indian country of the requesting tribe.
The tribal request shall also identify
each local or State agency that cur-
rently has jurisdiction to investigate
or prosecute criminal violations in the
Indian country of the tribe and shall
provide contact information for each
such agency.

(c) Process for handling tribal requests.
(1) Upon receipt of a tribal request, the
Office of Tribal Justice shall:

(i) Acknowledge receipt; and

(ii) Open a file.

(2) Within 30 days of receipt of a trib-
al request, the Office of Tribal Justice
shall:

(i) Publish a notice in the FEDERAL
REGISTER, seeking comments from the
general public;

(ii) Send written notice of the re-
quest to the State and local agencies
identified by the tribe as having crimi-
nal jurisdiction over the tribe’s Indian
country, with a copy of the notice to

28 CFR Ch. | (7-1-16 Edition)

the governor of the State in which the
agency is located, requesting that any
comments be submitted within 45 days
of the date of the notice;

(iii) Seek comments from the rel-
evant United States Attorney’s Offices,
the Federal Bureau of Investigation,
and other Department of Justice com-
ponents that would be affected by con-
senting to the request; and

(iv) Seek comments from the Depart-
ment of the Interior (including the Bu-
reau of Indian Affairs), the Department
of Homeland Security, other affected
Federal departments and agencies, and
Federal courts.

(3) As soon as possible but not later
than 30 days after receipt of a tribal re-
quest, the Office of Tribal Justice shall
initiate consultation with the request-
ing tribe, consistent with applicable
Executive Orders and Presidential
Memoranda on tribal consultation.

(4) To the extent appropriate and
consistent with applicable laws and
regulations, including requirements of
the Privacy Act of 1974, as amended, §
U.S.C. 552a, governing personally iden-

‘tifiable information, and with the duty
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to protect law enforcement sensitive
information, the Office of Tribal Jus-
tice may share with the requesting
tribe any comments from other parties
and provide the tribe with an oppor-
tunity to respond in writing.

(5) An Indian tribe may submit a re-
quest at any time after the effective
date of this rule. However, requests re-
ceived by February 28 of each calendar
year will be prioritized for decision by
July 31 of the same calendar year, if
feasible; and requests received by Au-
gust 31 of each calendar year will be
prioritized for decision by January 31
of the following calendar year, if fea-
sible. The Department will seek to
complete its review of prioritized re-
quests within these time frames, recog-
nizing that it may not be possible to do
s0 in each instance.

(d) Factors. Factors that will be con-
sidered in determining whether or not
to consent to a tribe’s request for as-
sumption of concurrent Federal crimi-
nal jurisdiction include the following:

(1) Whether consenting to the request
will improve public safety and criminal
law enforcement and reduce crime in
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the Indian country of the requesting
tribe.

(2) Whether consenting to the request
will increase the availability of law en-
forcement resources for the requesting
tribe, its members, and other residents
of the tribe’s Indian country.

(3) Whether consenting to the request
will improve access to judicial re-
sources for the requesting tribe, its
members, and other residents of the
tribe’s Indian country.

(4) Whether consenting to the request
will improve access to detention and
correctional resources for the request-
ing tribe, its members, and other resi-
dents of the tribe’s Indian country.

(6) Other comments and information
received from the relevant United
States Attorney’s Offices, the Federal
Bureau of Investigation, and other De-
partment of Justice components that
would be affected by consenting to the
request.

(6) Other oomments and information
reooived from the Dopartment of tho
Interior (including the Bureau of In-
dian Affairs), the Department of Home-
land Security, other affected Federal
departments and agencies, and Federal
courts.

(7) Other comments and information
received from tribal consultation.

(8) Other comments and information
received from other sources, including
governors and State and local law en-
forcement agencies.

(e) Decision. (1) The decision whether
to consent to a tribal request for as-
sumption of concurrent Federal crimi-
nal jurisdiction shall be made by the
Deputy Attorney General after receiv-
ing writton rccommeondations from tho
Office of Tribal Justice, the Executive
Office for United States Attorneys, and
the Federal Bureau of Investigation.

(2) The Deputy Attorney General
will:

(i) Consent to the request for assump-
tion of concurrent Federal criminal ju-
risdiction, effective as of some future
date certain within the next twelve
months (and, if feasible, within the
next six months), with or without con-
ditions, and publish a notice of the con-
sent in the FEDERAL REGISTER;

(ii) Deny the request for assumption
of concurrent Federal criminal juris-
diction; or

Pt. 51

(iii) Request further information or
comment before making a final deci-
sion.

(3) The Deputy Attorney General
shall explain the basis for the decision
in writing.

(4) The decision to grant or deny a re-
quest for assumption of concurrent
Federal criminal jurisdiction is not ap-
pealable. However, at any time after a
denial of such a request, a tribe may
submit a renewed request for assunip-
tion of concurrent Federal criminal ju=
risdiction. A renewed request shall ad-
dress the bagio for tho prior denial. The
Office of Tribal Justice may provide
appropriate technical assistance to any
tribe that wishes to prepare and subiait
a renewed request.

(f) Retrocession of State criminal juris-

‘diction. Retrocession of State criminal
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jurisdiction under Public Law 280 is
governed by 25 U.S.C. 1323(a) and Exec-
utive Order 11435 of November 21, 1968.
The prooedurcs for rotrocession do not
govorn a roquest for assumption of con
current Federal criminal jurisdiction
under 18 U.S.C. 1162(d).

[AG Order No. 3314-2011, 76 FR 76042, Dec. 6,
2011}

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5
OF THE VOTING RIGHTS ACT OF
1965, AS AMENDED

Subpart A—Generdl Provisions

Sec.

51.1 Purpose.

51.2 Definitions.

51.3 Delegation of authority.

§1.1 Dato uosed to determine covorage: liat of

covered jurisdictions.

Termination of coverage.
Political subunits.
Political parties.

51.8 Section 3 coverage.

51.9 Computation of time.

51.10 Requirement of action for declaratory
judgment or submission to the Attorney
General.

51.11 Right to bring suit.

51.12 Scope of requirement,

51.13 Examples of changes.

51.14 Recurrent practices.

51.15 Enabling legislation and contingent or
nonuniform requirements.

51.16 Distinction between changes in proce-
dure and changes in substance.

51.17 Special elections.

51.5
51.6
51.7
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1. Introduction

The requirements for effective media relations have evolved significantly in the twenty-first
century due to various factors, including 24/7 news coverage, an expansive cable market,
channels dedicated solely to law enforcement programming, social media, Internet sites with
original programming and articles, and the growth of opinion-driven, citizen-generated
Journalism. This changed environment requires intensive public affairs activities by dedicated
public affairs specialists and media coordinators (MC), and it requires adaptability in the ways
the Federal Bureau of Investigation (FBI) engages media outlets.

1.1.  Purpose

As the principal voice of the FBI, the Office of Public Affairs (OPA) works to enhance the
public’s trust and confidence in the FBI by releasing and promoting information about the FBI’s
responsibilities, operations, accomplishments, policies, and values. In support of this objective,
OPA works to improve public understanding and perceptions of the FBI through liaisons with
traditional and nontraditional media. Effective work in media relations and media outreach also
supports FBI operational priorities through efforts to mobilize, educate, and protect the public.
The public can be a powerful force multiplier for law enforcement, serving as additional eyes
and ears on the ground, calling in tips, notifying law enforcement of the location of fugitives or
missing persons, and taking steps to protect themselves, their families, and their communities
from becoming victims of crime.

1.2. Intended Audience

This policy guide (PG) is intended for OPA employees, MCs in field offices (FO), and all FBI
personnel engaged in media relations.

1
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2. Roles and Responsibilities

2.1. Federal Bureau of Investigation Office of Public Affairs
2.1.1. Assistant Director (AD), Office of Public Affairs

The AD, OPA serves as the FBI’s national spokesperson and provides leadership, oversight, and
direction for OPA and FBI-wide media relations, community outreach, history, executive
speeches, and employee communications functions. The AD must brief and advise the Director
and senior executives on a range of public affairs and communication matters, including the
current news environment and the impact of their decisions on public opinion, the FBI’s public
image, and communication to the FBI workforce. The AD must ensure that public affairs matters
are closely coordinated with the AD of the Office of Congressional Affairs (OCA) and public
affairs executives at the Department of Justice (DOJ), White House, Department of Homeland
Security (DHS), Office of the Director of National Intelligence (ODNI), and other agencies. The
AD must maintain high-level liaison with news and entertainment industry leaders, executive
producers, managing editors, and current and retired FBI executives. The AD must also approve
requests for use of the FBI's name, initials, and seal in media whose content has been specifically
reviewed and approved by the FBI (e.g., in public service announcements [PSA] and official
letters to the editor). (See Corporate Policy Directive (PD) 0625D, FBI Seal Name Initials and
Special Agent Gold Badge.)

2.1.2. Section Chief (SC), Media and Investigative Publicity Section, Office of Public
Affairs

The SC must manage the FBI-wide media relations and community outreach programs, directly
overseeing the National Press Office (NPO), Investigative Publicity and Public Affairs Unit
(IPPAU), Executive Writing Unit (EWU), and coordinating various field office and FBI
Headquarters (FBIHQ) components that contribute to these programs. The SC must act as a
high-level media relations and outreach expert to interact with the national news media, national-
level community-based groups, and counterparts in other government agencies (OGA) on a daily
basis.

2.1.3. Section Chief, Strategic Communications Section, Office of Public Affairs

The SC has oversight of the OPA units in the Strategic Communications Section, including the
FBI.gov and Internet Operations Unit (FIOU), formerly the Online/Print Media Unit, Employee
Communications Unit (ECU), Community Relations Unit (CRU), and Executive Staff and
Education Center Unit (ESECU). The SC must ensure that OPA’s activities support and are
aligned with FBI strategic objectives and priority initiatives. The SC must work in coordination
with the unit chief (UC) of ESECU on goals, objectives, performance measures, and strategic
planning. The SC is responsible for policies, compliance matters, and personnel professional
development matters for OPA and the FBI's larger public affairsiworkforce in FOs and
throughout FBIHQ divisions.

2
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2.14. National Press Office

NPO must manage daily relations with the national and international media and ensures timely
responses to all media requests, with the exception of requests from monthly publications and
nontraditional media outlets, which are handled by IPPAU. (See subsection 2.1.5. of this PG.)

NPO must:
e Coordinate interview requests.
e Draft and issue written press releases and responses.
e Produce analytical and briefing products for executives.

¢ Produce public affairs guidance (PAG), talking points, questions and answers (Q&A),
and other materials to help guide FBI communications on issues in the news.

e Design, recommend, and, upon the approval of the AD, OPA, execute media strategies
using print, broadcast, Internet, and social media platforms.

e Provide on-site and remote assistance for major media events involving the FBI.

e Serve as the FBI’s external public communication center during a major incident or crisis,
managing dissemination of all FBI public information via a number of methods,
including, but not limited to, telephone, electronic mail (e-mail), and social media.

¢ Provide general program management of media relations and provide daily guidance to
FOs.

e Coordinate media relations training for key executives and MCs and serve as their point
of contact (POC) for the support and coordination of issues pertaining to the media.

e Maintain staff-level liaison contacts with the public affairs offices of DOJ, the White
House, DHS, ODNI, and other federal entities.

2.1.5. Investigative Publicity and Public Affairs Unit

IPPAU must oversee and manage publicity efforts that directly support investigations or
intelligence activities. [PPAU must manage media relationships with national and international
monthly publications and magazines. In addition, [PPAU must connect with media outlets not
traditionally handled by NPO, such as authors, publishers, documentary productions, podcasts,
and the radio, television, motion picture, and other entertainment industries, including those in
foreign languages and those aimed at women, ethnic, religious, industry, and specific age groups.

IPPAU must:

e Coordinate with operational FBIHQ divisions and FOs on national and international
investigative publicity matters.

e Approve and coordinate press releases and other public disclosures to solicit public
assistance in fugitive, missing person, unknown bank robber, and cold cases.

e Develop national publicity campaigns.

3
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e Create Wanted posters and other fugitive publicity.

e Manage the Ten Most Wanted Fugitives and the Most Wanted Terrorists programé.
e Manage the “Most Wanted” pages of <www.tbi.gov>.

¢ Manage the “FBI Most Wanted” Twitter account.

¢ Manage the Wanted Bank Robbers Web site, a national system for publicizing the FBI’s
unknown bank robbery suspects.

e Manage the relationships with digital outdoor advertisers.
e Oversee the creation of PSAs.

¢ Coordinate approval for the recording of live-action FBI operations (also known as media
ride-alongs) with appropriate input from the FO, applicable United States Attorney’s
Office (USAQ), and DOJ.

e Coordinate “FBI 101s” (or workshops to educate different segments of the media on FBI
jurisdiction and operations) by planning the agenda, coordinating speakers, and
producing presentations, talking points, Q&As, fact sheets, and/or other background
materials for these workshops, in coordination with subject matter experts (SME).

e Offer briefings and training classes to both traditional and nontraditional media to
promote the development of positive feature stories.

2.1.6. FBI.gov and Internet Operations Unit

FIOU is responsible for content, security, compliance, and technical support for <www.fbi.gov>,
the Web sites of the FBI's 56 FOs, the FBI’s presence on all social media sites (such as Facebook
and YouTube), and all other external FBI Web sites, unless they are exempted by FIOU. The
unit vets and posts information from all FBIHQ divisions, oversees FO postings, and creates
original stories and videos to keep the public informed on FBI news and issues.

2.2.  Office of the General Counsel (OGC)

OGC must review all requests for authorized recordings of FBI operations and related activities.
OGC must review and approve releases and waivers that any members of the media or
production companies ask FBI employees to sign. In addition, OGC must advise OPA on the
potential impact of public comment on FBI policies and proposed and pending litigation.

2.3. Individuals in Federal Bureau of Investigation Headquarters Branches and
Divisions Outside of the Office of Public Affairs

Individuals in other FBIHQ branches and divisions engaged in public affairs activities such as
those in the Criminal Justice Information Services Division (CJIS), Training Division (TD),
Laboratory Division (LD), National Security Branch (NSB), do not have the full autonomy
afforded to FOs pursuant to these guidelines to conduct liaison with the news media.

Accordingly, such individuals must:

¢ Maintain close working relationships with OPA.

4
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o Coordinate all media relations with OPA.

e Keep NPO advised of any significant cases or programs that could result in national press
or media attention at the earliest practicable time.

e Refer any media inquiries related to recent or breaking news or matters requiring
immediate attention to NPO.

e Refer any media inquiries on long-term projects and any requests from authors or
filmmakers to IPPAU.

24. Field Offices
2.4.1. Assistant Director in Charge (ADIC) or Special Agent in Charge (SAC)

The ADIC or SAC is responsible for overseeing and participating in media relations in his or her
FO, including appointing or hiring an MC who reports directly to the ADIC or SAC, as well as a
back-up MC and/or a supervisory senior resident agent (SSRA), as appropriate. The ADIC or
SAC must give interviews to the media, hold press conferences, and make appropriate FO
personnel available to the news media. The FO head must approve any memoranda of
understanding (MOU), following OGC review, that are executed between the FBI and media
outlets, such as those governing the authorized recording of FBI operations and related activities.
The FO head must be involved in the MOU negotiations for live-action recording, must execute
the MOUs once all parties are in agreement, and must oversee the approval process outlined in
subsection 4.2.2. of this document. '

2.4.2. Media Coordinators

All FBI FOs must have at least one MC, either professional staff or special agent (SA), who
functions as a liaison for the FO and as an official spokesperson, coordinating media activities
and information with his or her USAO(s), which exercises independent discretion as to
investigative matters affecting its own districts. MCs should not be the sole spokesperson for the
FO and, to the extent practical, should respond to requests for information by coordinating
interviews with managers, SMEs, or case agents.

MCs must:
¢ Respond orally or in writing to inquiries from members of the media.

¢ Focus on proactive activities that highlight the priorities, mission, and accomplishments
of the FBL

¢ Build relationships with local media outlets and with other law enforcement MC:s in their
area of responsibility (AOR).

¢ Provide materials such as speeches and talking points to assist the ADICs or SACs with
press ev!ents and other public affairs efforts.

¢ Coordinate press conferences.

¢ Draft press releases.

5
UNCLASSIFIED

FBI 18-cv-01766-326



UNCLASSIFIED

Media Relations at FBIHQ and in Field Offices Policy Guide

e Update press releases and other information on their public-facing FO Web sites and, if
applicable, on their OPA-approved Twitter account.

e  Work with the media in crisis and emergency situations.
¢ Coordinate national or significant media matters with NPO.
e Coordinate investigative publicity matters through JPPAU.

e Coordinate all interaction with authors, publishers, documentary productions, television,
motion picture, and other entertainment industries through IPPAU.

e Coordinate with the community outreach specialist (COS) to publicize community
programs. (See Community Outreach in Field Offices Corporate Policy Directive and
Policy Implementation Guide [DPG], 0575DPG.)

¢ Brief new SAs on how to interact with the media.

e Brief new professional staff on the FBI media policy in the event that they have contact
with members of the media.

e Ensure that the provisions in MOUs for media ride-alongs are followed by the production
companies. This responsibility cannot be delegated to a squad supervisor or any other
employee.

2.5. All Federal Bureau of Investigation Employees

All employees must have an understanding of the FBI’s media relations program and its
guidelines, as contained in this policy. Employees must immediately contact NPO or their FO
MC if contacted by any member of the traditional or nontraditional media about FBI matters and
refer the media to NPO or the applicable FO MC. Additionally, employees must inform NPO or
the FO MC when there is an issue, a situation, or an event with the potential to generate
significant media coverage. FBI employees may contact NPO via the main telephone line or e-
mail address. (See Appendix C, “Contact Information,” of this PG.)
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3. Policies

3.1.  Authorization of Federal Bureau of Investigation Personnel to Make and
Coordinate Disclosures and Information Releases to the Media

At FBIHQ, the Director, deputy director (DD), associate deputy director (ADD), AD for OPA,
and OPA personnel designated by the AD are authorized to speak to the media. FBI executives,
including executive assistant directors (EAD), ADs, deputy assistant directors (DAD), and SCs
are authorized to speak to the media and must do so in coordination with OPA at FBIHQ. Other
FBIHQ personnel, such as managers and SMEs, must only speak to the media at OPA's request
or following coordination with, and approval by, OPA at FBIHQ.

In an FO, only the ADIC or SAC, assistant special agent in charge (ASAC), and the designated
MC or other personnel specifically authorized by the head of office may communicate with the
media on behalf of the FBI. On particularly sensitive issues or stories that may garner national
attention, media contact must be coordinated with OPA at FBIHQ. Other FBI FO personnel,

such as managers and SMEs, may communicate with the media at the request of the SAC, ASAC,
or MC or following coordination with, and approval by, the SAC, ASAC, or MC.

Legal attachés (LEGAT) are authorized to speak to the media, but each request for media contact
must be evaluated and considered by the LEGAT in coordination with the chief of mission and
OPA. No media interviews or other cooperation with the media should go forward without a
representative of the embassy present. OPA must coordinate with the International Operations
Division (IOD) and any other applicable FBIHQ division for any additional consideration on
behalf of the LEGAT.

Across the FBI, employees interested in planning national publicity campaigns or PSA initiatives
must first coordinate with OPA at FBIHQ.

Across the FBI, if there is any doubt regarding a disclosure (see Appendix D, “Definitions and
Acronyms,” of this PG) to (or any interaction with) the media, the contents of the disclosure
must be coordinated with OPA or the MC and with the FO’s chief division counsel (CDC) or
OGC, as applicable. In all cases, employee contacts with the media that are not authorized and
not part of the employee’s official duties are governed by FD-291, “FBI Employment

Agreement.”

OPA must consult with OGC’s Litigation Branch on proposed media contacts that involve FBI
personnel policies or that may impact proposed or pending litigation.

3.2. The Federal Bureau of Investigation’s Open Stance with the Media

Authorized FBI personnel must be as responsive as appropriate to inquiries and requests made by
media representatives within the bounds of applicable law and policy. Other than by reason of a
court order, the FBI must not interfere with efforts to photograph, tape, record, or televise events
that take place in public. This may include, for example, taking pictures of a sealed crime scene
from outside the sealed perimeter (the perimeter must be no larger than absolutely necessary for
operational needs) or recording other activities engaged in by FBI personnel.
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3.3. Constraints on the Sharing of Information with Media Outlets

All releases of information by public affairs specialists, MCs, and any FBI personnel (see
Appendix D, “Definitions and Acronyms,” of this PG) authorized to speak to the media must
conform with all applicable laws and regulations, as well as policies issued by DOJ, as itemized
in Section 5, “Summary of Legal Authorities,” of this PG.

All releases of information must be fair, accurate, and sensitive to the rights of defendants. The
criteria of fairness, accuracy, and sensitivity to the rights of defendants, as well as to the public’s
right to know, must prevail in all dealings with the news media. (See subsection 4.2.3, “Freedom
of the Press,” of the Domestic Investigations and Operations Guide [DIOG]. 0667DPG.)

Releases of information involving juveniles must not contain personally identifiable information
(PII). Title 18 United States Code (U.S.C.) Section (§) 5038(e), the Federal Juvenile
Delinquency Act, as amended, provides in part, “Unless a juvenile who is taken into custody is
prosecuted as an adult neither the name nor picture of any juvenile shall be made public in
connection with a juvenile delinquency proceeding.” The Department has advised that a news
release concerning the arrest of a juvenile would not violate any restrictions of the act so long as
it contains no identifying information. (See DIOG subsection 19.12.2[H].)

All FBI personnel authorized to release information must comply with Privacy Act provisions.
The Privacy Act of 1974 (5 U.S.C. § 552(a)) prohibits the FBI from disclosing PII about an
individual without his or her written consent or, in the case of a juvenile, the consent of a parent
or a legal guardian, unless disclosure is authorized by an exemption or an exception contained in
the Privacy Act. One such exception authorizes the disclosure of information pursuant to a
published routine use so long as the disclosure is compatible with the purpose for which the
information was collected. The FBI has published in the Federal Register one or more routine
uses authorizing the disclosure of information subject to the Privacy Act. Blanket Routine Use
(BRU) 3, Appropriate Disclosures to the Public, published at 66 Federal Register 33559 (June
22, 2001), authorizes the FBI to disclose information "To the news media or members of the
general public in furtherance of a legitimate law enforcement or public safety function as
determined by the FBI, e.g., to assist in locating fugitives; to provide notifications of arrests; to
provide alerts, assessments, or similar information on potential threats to life, health, or property;
or to keep the public appropriately informed of other law enforcement or FBI matters or other
matters of legitimate public interest where disclosure could not reasonably be expected to
constitute an unwarranted invasion of personal privacy."

The Privacy Act also requires agencies to maintain an accurate accounting of the date, nature,
and purpose of each disclosure and the name and address of the person and the agency to whom
the disclosure was made. This accounting must be retained for five years or the life of the record,
whichever is longer. All disclosures of PII must be documented. When P11 is disclosed for the
purposes as stated in the paragraph above, the information is documented in 80-HQ-C1144322,
Investigative Publicity Matters. The disclosure may also be referenckd in 80-HQ-C1702378, NA
- Ten Most Wanted Fugitive Matters, or 80-HQ-C1353047, Most Wanted Terrorists Program —
Most Wanted Terrorists Program.
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34. Content of Disclosures

Disclosures must not prejudice an adjudicative proceeding and, except as indicated below, must
not address an ongoing investigation.

Disclosures must not be erroneous, deceptive, or misleading. Any facts disseminated to the
media must be validated to the extent practicable.

Material posted to an Internet Web site, a social media page, or a publicly-available mobile
software application can reach audiences worldwide and must be given the same scrutiny and
vetting that would typically be afforded a written statement to the press. Such releases are
governed by the same legal and policy framework as other releases of information to the press
(see Section 5, “Summary of Legal Authorities” of this PG) and the same restrictions regarding
disclosures and requirements to coordinate with the USAO and/or OPA apply.

In some instances, it is permissible tof [out only with the prior

approval of FBIHQ entities (OGC and operational FBIHQ divisions, as appropriate, coordinated

by OPA) and under the careful supervision of OPA. This does not include the release of any b7E -2
classified information, which is governed by Safeguarding Classified National Security

Information Corporate Policy Directive and Policy Implementation Guide, 0632DPG.

For example, it may be permissible to fo assure the public that an
investigation is in progress.
¢ It may be permissible tof to protect the public interest,
welfare, or safety. b7E -2

o It mav be permissible to|

iIn an FO, these releases must
be approved by both the MC and the applicable USAO. At FBIHQ, these releases must
be approved by both OPA and DOJ Office of Public Affairs (DOJ-OPA), and, if
applicable, any relevant operational FBIHQ divisions.
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4. Procedures and Processes

4.1. Administration and Management of Media Relations
4.1.1. Office of Public Affairs and the Department of Justice

OPA interacts closely with DOJ-OPA, and its operations are governed by DOJ-OPA’s
instructions, located at Title 28 Code of Federal Regulations (CFR) § 50.2, and by the United
States Attorneys’ Manual [USAM], Title 1-7.000, “Media Relations.”

4.1.2. “The Horizon”

MCs must submit to NPO any activities and matters that could potentially draw or are drawing
significant media attention in their area of operations. The inclusion of such activities or matters
in “The Horizon” is at the discretion of the MC.

NPO must compile and publish these activities each business day in “The Horizon” report and
disseminate the report to internal audiences, including all MCs and FBI senior leadership. NPO
must maintain records of “The Horizon” in 80-HQ-A1199962-HORIZON in Sentinel.

4.1.3. Biannual Reports

NPO must review and use biannual reports from every FO’s MC to program manage the media
relations program across FOs. The MC in each FO must submit these biannual reports by the
designated deadline to NPO. NPO must maintain records of these biannual reports i 80-HQ-
A1199962-FO MED REP in Sentinel.

4.1.4. Waivers and Releases

Producers and publishers occasionally ask FBI personnel who participate in television, film, or
book projects on behalf of the FBI to sign releases, waivers, or other written agreements.
Through the use of releases, waivers, and other agreements (e.g., “life rights contracts”),
production companies may attempt to secure authorization to use recorded material, including an
employee’s interviews, statements, likeness, and biographical data, in connection with a particular
project, or limit the employee’s or FBI’s ability to share the story with other media outlets. Such
documents often contain provisions rendering them legally objectionable or otherwise
inappropriate for an FBI employee to sign.

Accordingly, employees participating in media projects in their official capacity must not sign
releases, waivers, or other types of agreements provided by a producing or publishing entity. OPA
has developed standard authorization letters that can be tailored to fit individual projects, which
are maintained in 80-HQ-1077659, Public Affairs Matters Documentaries Television Movies. FBI
employees or their FO MCs, on their behalf; must contact [PPAU to coordinate a review of the
request for releases or other agreements and to prepare an appropriate authorization letter. FBI
personnel asked to participate in television, film, or book projects for personal reasons and on
personal time, unconnected to their FBI affiliation, must consult with the Office of Integrity and
Compliance (OIC) since this may constitute outside employment and thus require OIC’s review
and approval.

FBI personnel who speak to a non-FBI audience or who participate as a panelist at a non-FBI
conference, seminar, or other event in which the public or media have access, may also be asked
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to sign a release, waiver, or other written agreement authorizing publicity, promotion, or sharing
of information related to that event. Those personnel must advise OPA of the participation and
must consult with OGC and OIC to ensure that legal and ethical considerations are addressed.

4.1.5. Office of Public Affairs and Media Coordinator Teleconferences

OPA must hold monthly teleconferences with MCs in FOs to discuss specific issues and matters
of timely interest. Depending on the topic, OPA may invite the FO community outreach
specialists to participate in the teleconferences.

4.1.6. Public Affairs Guidance

NPO will determine when a media issue warrants a PAG. NPO will issue PAG on significant
and/or emerging issues for appropriate dissemination. MCs are permitted to use the language in
PAGs as preapproved statements that can be offered in response to a media inquiry.

NPO must draft a PAG by coordinating information with the appropriate substantive FBIHQ
division(s) to establish appropriate responses. NPO must also obtain approvals from the
appropriate FBIHQ division(s), OPA executives, and, as required, DOJ-OPA. NPO must e-mail
the PAG to all MCs and upload it to the SharePoint site, Media Representatives Learning
Community.

4.1.7. Federal Bureau of Investigation Social Media Accounts

All employees authorized to use FBI social media accounts must abide by federal privacy,
accessibility, and recordkeeping laws.

Employees using the FBI social media accounts must not share or “retweet” non-FBI
information without first obtaining approval from the NPO UC (or the acting designee).

4.1.8. Press Releases

NPO must draft press releases of executive appointments of SACs, ADs and above in
coordination with the selectee.

NPO must consult with DOJ-OPA regarding any national press releases about pending cases or
investigations that may result in an indictment.

IPPAU must approve and coordinate any press releases or other public disclosures regarding
soliciting public assistance for the Ten Most Wanted Fugitives program, Most Wanted Terrorists
program, and other fugitive, missing person, unknown bank robbers, and cold cases.

4.1.8.1. Single Office Local Press Releases

MCs must obtain their SAC’s approval before publishing and disseminating press releases. If a
press release mvolves cases or investigations that may result in an indictment, MCs must also
obtain the approval of the relevant USAOQ. If a press release involves 31gn1ﬁcant or particularly
sensitive issues or stories that may gamer national attention, MCs must consult with NPO to
determine if OPA’s and the substantive FBIHQ division’s approval is necessary

MCs must use a uniform format for press releases, write them with both the media and public in
mind, and simultaneously disseminate the press release by e-mail to media outlets and FIOU to
post on <www.fbi.gov>.
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MCs must e-mail FIOU any press release issued by the relevant USAO on FBI operational
matters as quickly as possible for posting on <www.fbi.gov>.

When the FO’s ADIC or SAC decides to issue a national press release locally, MCs must not
expand on the content without the approval of both the substantive FBIHQ division and OPA.

MCs do not need prior approval from NPO to issue press releases regarding noninvestigative
matters, such as community outreach initiatives, employee award announcements, PSAs,
transfers of FO executives, and other administrative matters.

4.1.8.2. Multioffice Local Press Releases

In the event that a wide-ranging investigation requires close coordination and simultaneous press
releases to the media by two or more FOs, MCs must consult OPA before issuing a press release.
OPA may opt to release the information as a national press release. In joint or multidistrict cases,
the approving official must consult with the other districts or FOs affected. (See the USAM, Title
1-7.400, for more information.)

4.1.8.3. Recordkeeping of Press Releases

Each FO must maintain a control file containing all press releases issued by the FO. Press
releases concerning investigative matters must be also filed in the investigative case file noting
the time and date the release was made and where it was released.

NPO must file FBIHQ press releases into 80-HQ-A1199962-PR.
4.1.9. Press Conferences

NPO must request approval to hold a press conference in advance from DOJ-OPA for any case
or investigation that may result in an indictment. NPO must coordinate with DOJ-OPA on any
materials, quotes, or information to be released in the press conference.

MCs in FOs must request approval in advance for press conferences from their SAC and, for
issues relating to federal investigations and/or prosecutions, the applicable USAO. If a press
conference involves significant or particularly sensitive issues or stories that may garner national
attention, MCs must consult with NPO to determine if OPA’s and the substantive FBIHQ
division’s approval is necessary.

Local press conferences about pending cases or investigations that may result in an indictment
must be approved by the appropriate assistant Attorney General (AAG) or by the United States
attorney (USA) responsible for the case. In joint or multidistrict cases, the approving official
must consult with the other districts or FOs affected. (See the USAM, Title 1-7.401, for more
information.)

NPO and MCs hosting press conferences must:

e Choose the time, locaticjn, and physical layout to accommodate spokespersons an(1 the
news media. ! !

¢ Alert the media to the event by distributing a media advisory or inviting them to attend
via e-mail, phone, or other form of communication.
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e Create and provide press releases, media packets, and/or other materials to attendees
before the press conference begins.

e Explain the ground rules at the onset of the press conference, such as whether the event is
on or off the record and whether cameras are permitted.

¢ Introduce the names and titles of the FBI officials who will speak and take reporters’
questions.

e Write and/or coordinate the public statements by the speakers.
e Close the press conference when its preset time is reached or when questions taper off.
e Address follow-up media inquiries as needed.

4.1.10.  Pen-and-Pad Briefings

NPO must coordinate pen-and-pad briefings (informal, on-the-record briefings to press regulars)
with any FBIHQ entity that may be a relevant stakeholder. If the pen-and-pad briefing will
address ongoing investigations that may result in an indictment, NPO must consult with DOJ-
OPA in advance.

NPO must:
e Issue a media advisory announcing the pen-and-pad briefing by e-mail, as appropriate.
e Secure room and security access for invited members of the media.
¢ Identify and schedule the briefer from the appropriate FBIHQ division.
e Escort attending media to and from the briefing location, at the scheduled times.
4.2. Media Inquiries and Requests
4.2.1. Media Inquiries
When NPO staff or MCs receive media inquiries, they must:
e Respond to media inquiries within the shortest possible time frame.
e Provide responses that are factual, courteous, and helpful.
e Not address hypothetical questions nor express personal opinions.

e Never ask or suggest that a journalist withhold information from the public without the
concurrence of the substantive FBIHQ division and OPA.

NPO staff members may refer media requests to an FO, as appropriate.
MCs must:

e Coordinate all media contacts with the USAO on any matters that might affect that oftice,
including any federal investigations and/or prosecutions.

e Advise NPO immediately of any media contacts that could result in national media
attention.
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e Refer to NPO any inquiries related to recent or breaking news or that require a short
turnaround time.

All other FBI employees must immediately contact their FO MC or NPO if contacted by any
member of the traditional or nontraditional media about FBI matters.

4.2.2. Recording of Live-Action Federal Bureau of Investigation Operations

In an effort to mitigate the legal and operational risks of filming live-action FBI operations (also
known as media ride-alongs), the following rules must be followed:

e MCs must direct all requests for media ride-alongs to IPPAU for coordination. The media
recording of live FBI events should be approved in rare instances and should not become
the norm.

e If IPPAU approves the request in concept, IPPAU and the FO, including the FO’s CDC,
must collaboratively negotiate an MOU that will be executed between the FBI and the
production company and/or media outlet. A standard model MOU was created and
approved by OGC and can be found in Appendix B of this PG. The MOU must ensure
that the applicable statutes, regulations, and guidelines pertaining to the filming of law
enforcement activities are followed. The MOU is an important vehicle for formally
communicating to the production companies the legal limitations and requirements
placed on the FBI, as well as the many considerations relevant to the FBI’s mission as a
law enforcement agency.

e MCs, by virtue of their responsibility for media relations within their FOs, must be
present for all filming activities and must ensure that the parameters set forth within the
MOU are followed by the production companies. This responsibility must not be
delegated to a squad supervisor or any other employee.

e Production company employees and others acting on behalf of the company must sign
appropriate liability acknowledgements and nondisclosure agreements. All MOUs,
nondisclosure agreements, and liability agreements must be maintained in 80-HQ-
1077659 and the relevant investigative file. Examples of the MOU and nondisclosure
agreements can be found in Appendix B of this PG.

¢ Production companies must agree to indemnify the FBI and hold it harmless for liabilities
arising from the FBI’s actions.

e OPA, in consultation with OGC, the substantive FBIHQ division, other affected FOs, and
the participating FO’s CDC must review and approve a production company’s proposed
video project, as well as the text of the MOU, prior to signature by any FBI official and
any filming of FBI operations and related activities. The focus of the review must be
whether the proposed project appears to be in the best interests of the FBI after
considering the circumstances and attendant risks, and whether the MOU adequately
addresses the risks.

e OPA must also ensure that the FBI has conducted the required coordination with DOJ-
OPA in accordance with DOJ policy.
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Production companies, their employees, and others acting on their behalf must comply
with their obligations under these agreements. The FBI may enforce these agreements by
requiring additional controls, limiting participation, terminating the agreement, or any
other lawful means it determines to be appropriate. However, the involved FBI officials
must understand that once a violation occurs, it may be difficult or impossible for the FBI
to adequately remedy any harm done to FBI mission interests.

The appropriate USAO must approve filming of any cases selected in accordance with
the USAM.

Filming must not be permitted in an area where an individual has, or may have, a
reasonable expectation of privacy, such as within a residence or an enclosed yard, even if
the FBI has obtained consent to enter the area. Production company personnel are not
permitted to accompany FBI personnel into such locations.

Law enforcement personnel must not reenact a law enforcement action for the purpose of
creating footage for a production company.

Production companies must not film FBI personnel or disclose their identities in a
production without the employees’ consent. The responsible FO must verify and

document such consent. The FBI may provide a letter to a production company
authorizing use of the footage and identification of specified employees. FBI personnel
may not sign releases or waivers without prior consultation with, and written approval by,
OGC.

The FBI must always guard the privacy of victims and witnesses. (See The Attorney
General Guidelines for Victim and Witness Assistance, Article II(C), pp. 3-4, “Privacy
and Confidentiality Considerations for Victims and Witnesses,”” and Article V(J), pp. 47-
48, “Right to Fairness and Respect for Dignity and Privacy.”) To ensure “best efforts” to
protect the dignity and privacy of victims and witnesses, the FBI must alert the relevant
production personnel as soon as practical whenever FBI personnel are aware that there is
a reasonable likelihood of encountering a victim or a witness in a given situation. The
production personnel, in turn, must agree to make their best efforts not to film victims or
witnesses whenever it receives such notice from the FBL

If a production company uses film of an arrested individual in a production, IPPAU must
provide a written consent form to the individual, including an acknowledgement that
nothing has been given or promised to him or her in return for consent. IPPAU must
retain the original, signed consent form, with a second original copy routed to the USAO.

A production company must provide DOJ and the FBI an opportunity to review the final
production before it is publicly screened. This check is to ensure that legally protected or
sensitive investigative information is not disclosed and that the requirements of the
signed agreement are followed.

A production company must agree to provide, without the necessity of a subpoena or
other legal order, a copy of the entire unedited film to DOJ or the FBI, the prosecution,
defense, or court if requested by DOJ or the FBL
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e A production company must not publicly screen footage until after the case is fully
adjudicated.

4.2.3. Handling Requests from Television Series, Movies, Documentaries, Radio, or
' Authors for Federal Bureau of Investigation Assistance

MCs must direct all requests from authors or the entertainment industry for FBI assistance and
cooperation to [IPPAU.

Once IPPAU receives a detailed description of the type of assistance or cooperation needed in
writing, including a detailed treatment or a script in the case of movie industry requests, an
IPPAU staff member must evaluate the quality, scope, and viability of each project.

If IPPAU approves the request in concept, IPPAU must prepare a communication to the
substantive FBIHQ division and/or FO with a recommendation on the level of support the FBI
will offer, as well as a request for input and concurrence from either the FBIHQ division or FO.
In some instances, the substantive FBIHQ division or FO may have knowledge of the case or
issue that would preclude participation in the project at a given time. Support can include
guidance on content, assistance with props and costumes, interviews with SMEs, and/or
assistance in identifying supporting material.

If all relevant parties approve cooperation with the requestor, [IPPAU must coordinate the
execution of the request with the appropriate entities.

IPPAU must direct authors to submit a Freedom of Information Act (FOIA) request via
<www.foia.fbi.gov> for access to or information from FBI investigative files.

4.2.4. Ongoing Liaison with Television Series Depicting the Federal Bureau of
Investigation

IPPAU must coordinate all ongoing liaisons with television series depicting FBI personnel,
investigations, and/or services.

All liaison activity must be approved by [IPPAU, the substantive FBIHQ division, and any
relevant FO head.

IPPAU supports and coordinates ongoing liaison with television writers and producers in an
effort to ensure a more realistic portrayal of FBI investigations, operations, and personnel.

Once IPPAU receives a detailed description of the type of assistance or cooperation needed in
writing from the writer, producer, or other production personnel, an IPPAU staff member must
evaluate the quality, scope, and viability of each project. If IPPAU approves the request in
concept, IPPAU must prepare a communication to the substantive FBIHQ division and/or FO
with a recommendation on the level of support, as well as a request for input and concurrence.

If all relevant parties approve cooperation with the television production, IPPAU must
coordinate the fulfillment of the request with the appropriate entity or SME. Support can include
guidance on content, fact checks, assistance with costumes and props, liaison and coordination
with FOs, coordination of location shots, access to FBI facilities for filming scenes, interviews
with SMEs, and/or supporting film footage.
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IPPAU must direct television personnel to submit a FOIA request via <www.foia.fbi.gov> for
access to or information from FBI investigative files.

4.3. Publicity and Proactive Campaigns
4.3.1. Managing Proactive Campaigns

IPPAU must create and coordinate national proactive program or investigative publicity
campaigns.

MCs must contact IPPAU for guidance on proactive program communications efforts or
investigative publicity with the local media. MCs must contact IPPAU at the idea stage to
request concept approval, strategic guidance, and content review for local proactive program or
investigative publicity campaigns.

IPPAU must ensure that all facets of a campaign comply with federal laws regulating the
dissemination of information to the public and the receipt of gifts from prohibited sources.
IPPAU will assist in the production and design of the campaign, assist with script writing,
provide guidance on the nature and timing of the release, and help MCs navigate through the
restrictions on endorsements by outside entities.

IPPAU may leverage the following elements for a national publicity campaign: press releases,
television, radio, podcasts, newspapers, magazines, outreach to international and nontraditional
media, PSAs, digital outdoor advertisements, print advertisements, Wanted posters, and social
media. ' '

4.3.2. Producing Radio Shows and Podcasts
IPPAU will leverage its FBI radio programs for proactive publicity purposes.

IPPAU must coordinate all requests and necessary approvals for program or investigative
publicity via FBI radio programs.

4.3.3. Creating Public Service Announcements

IPPAU coordinates the creation of all PSAs, including the concept, design, content approval, and
production to ensure consistent messaging and approval by all internal and external stakeholders.
IPPAU must coordinate and seek approval from other federal entities, as applicable.

4.3.4.  Fugitive Publicity

MCs must obtain approval from IPPAU for investigative publicity related to a fugitive, a missing
person, or other active investigation.

MCs may draft press releases and other public disclosures designed to solicit public
cooperation in the apprehension of FBI fugitives. MCs may include more facts about the
fugitive’s criminal background than are otherwise permissible in press releases and
announcements regardl‘ing arrests or indictments.

MCs must avoid prejudicial statements in these public disclosures. These statements may
include, but are not limited to, statements that brand a fugitive as guilty of a crime for which
he or she has not been convicted or photographs that show arrest numbers or other data that
identifies a subject’s past arrest or imprisonment.
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MCs must send written requests for publicity related to a fugitive, a missing person, or other
active investigation to [PPAU. For fugitive cases, MCs must provide the following information:

o A detailed summary of the case

e Descriptive information about the fugitive, including eye and hair color, height, weight,
date and place of birth, scars, tattoos or other marks, medical problems, locations where
the fugitive might travel, hobbies or habits, occupations, and any known aliases

o If the fugitive should be considered armed and dangerous
* Any rewards being offered by the FBI
MCs must also submit the following enclosures with the request:

¢ Any applicable state or federal warrants, including when, where, and in which judicial
districts the state and federal warrants were issued. Sealed indictments and warrants must
not be submitted.

e Photographs of the best possible quality and highest resolution must be submitted
electronically or on a disk and must be in .jpg format. If available, MCs must provide the
date(s) when the photographs were taken.

e Relevant videos, if available. Video is extremely beneficial in cases with potential
coverage by media outlets.

o Certification that “all other law enforcement authorities involved with this investigation
have been contacted and have no objections to the requested national/international
publicity.” This must include contact with the FBI Legat office and foreign authorities, as
appropriate.

IPPAU must obtain the concurrence of the applicable operational FBIHQ division for the
investigative publicity.

After receipt of the appropriate documentation, IPPAU must consult with the case agent and MC
to determine the most impactful avenues of publicity. At a minimum, IPPAU must create a
Wanted poster for posting on <www.fbi.gov> and the affected FO’s Intranet site. IPPAU may
also suggest pitching the case to national and international media outlets, creating a podcast or a
radio show, using digital billboard publicity, and/or engaging with the public via social media.

The case agent, in coordination with the MC, must approve all materials created by IPPAU prior
to publication on <ww.fbi.gov> or on the FO’s Intranet site or prior to dissemination to the
media.

4.4. Crisis Situations
4.4.1. Crisis Planning

FOs’ and OPA’s crisis response plans (CRP) must include an outline of how OPA or the FO will
deal with the media during the course of a crisis, including specific potential situations, agreed
allocation of personnel and financial resources to handle media requests, and planned
coordination with federal, state, and local agencies.
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FOs’ and OPA’s Continuity of Operations Plans (COOP) must include guidance on media
relations issues.

MCs must develop professional relationships with other federal, state, and local law enforcement
public information officers to develop strategies and protocols in responding to the news media
in joint law enforcement operations or in a crisis event. MCs may also proactively meet public
information officers in local military, academic, and/or private sector environments, as
appropriate.

MCs must foster healthy relationships with reporters to build trust and to ensure that reporters
are aware of the dangers of speculation about tactical situations. MCs must encourage reporters
to confine reports to facts released by authorized law enforcement officials in such situations.

4.4.2. During Crises

MCs must train SAs on situational awareness in fast-moving situations. SAs are authorized to
identify themselves as “an SA of the FBI,” identify their FO, state the general nature of the
operation (e.g., “we are here to serve an arrest warrant”), and refer further media questions to the
MC or management. In an emergency situation, SAs are permitted to call media questions
directly in to the SAC or ASAC and may relay the answers in that SAC’s or ASAC’s name.

In major crisis situations, MCs must:

¢ Coordinate the establishment of a broadcast area for the news media near the incident but
"~ apart from a regular law enforcement perimeter and apart from any victim services
staging area.

e Establish a joint information center, if practical, to consolidate the flow of information
between local, state, and other federal agencies.

¢ Engage regularly with their SACs and other management.

e Participate in operational briefings to remain fully informed.

e Maintain regular communication with NPO.

e Request media not telephone or otherwise attempt to contact a hostage taker or a hostage.

e Request media to advise law enforcement of any calls received from hostage takers or
hostages and to not publish those conversations without advice and approval of an on-
scene commander and hostage negotiators, via the MC.

¢ Request media to limit live broadcasting with no close-ups of locations of tactical
personnel during the course of the incident.

e Request that media not identify groups claiming responsibility for the incident.
4.4..?..1. On-Site Assistance

NPO may provide on-site assistance for major media events involving the FBI, as appropriate
and as resources allow, with the concurrence of the AD of OPA and the FO head. On-site NPO
personnel will assist the local MC and FO head and will function as a liaison with relevant
individuals at FBIHQ. NPO may assist the MC with:
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¢ Shaping a media strategy.
o Working with on-scene members of the media.

e Staffing a 24/7 command post such as a joint operations center or a joint information
center.

e Liaising with state and local law enforcement.

e Liaising with relevant individuals at FBIHQ.

e Liaising with other on-scene federal agencies.
44.2.2. Off-Site Assistance

NPO must also provide off-site assistance as the FBI’s external public communications center
during a major incident or a crisis by managing the dissemination of all FBI public information.
NPO’s responsibilities during a major incident may include:

e Preparing written statements for the press.

¢ Monitoring news and social media coverage.

¢ Responding to incoming press inquiries.

e Gathering Q&As from SMEs and executives.

e Providing briefing materials to senior executives.

NPO must also function as the primary liaison between all interested parties during a major
media event. NPO must:

e Coordinate information with other OPA units, as appropriate, and provide briefs as
needed to OPA leadership.

e Coordinate with senior FBI executives at FBIHQ.
¢ Coordinate with the FO in whose AOR the incident occurred.

¢ Maintain an open line of communication between FBIHQ and the FO, including with any
on-site personnel.

e Coordinate with the White House, DOJ, and other federal or national-level partners.

If appropriate, NPO will establish a presence in the Strategic Information and Operations Center
(SIOC) command post to liaise with operational FBIHQ divisions.

4.5. Training

4.5.1. Training for Internal Audiences

NPO must provide training to key internal groups, including, but not limitelj to, any new Senior
Executive Service (SES) employees, on their roles and responsibilities with regard to media
guidelines and policies.
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IPPAU must provide training to employees within FOs on effectively using investigative
publicity to assist with cases and to all employees on their responsibility to report requests to
OPA for any media research assistance from any traditional or nontraditional media sources.

MCs must brief new SAs, intelligence analysts (IA), and professional staff on media matters
when they arrive in an FO. On an annual basis, they must brief the FO population on the FBI’s
media policy, as stated herein, in the event that employees are contacted by members of the
media. MCs must also train FO personnel selected for media exposure on handling press
interviews.

Any records on training that OPA provides should be retained in 1Y-HQ-1702408.
4.5.2. Training for External Audiences

NPO must review and evaluate requests for public affairs trainings and exercises to domestic and
international intelligence agencies, law enforcement agencies, and community groups and deliver
any approved training, with the following exceptions:

e If the training falls under the purview of the National Academy Unit (NAU), then TD is
responsible for reviewing the request and delivering any approved training.

o If the requestor is a foreign law enforcement entity, the request should first be submitted
to IOD, who must evaluate the training request and, if approved, forward the request to
NPO to deliver the training.

e If MCs receive local requests, they must evaluate the requests and must provide any
approved training. MCs may contact NPO for advice and resources to assist in any such
training.

Any records on training that OPA provides must be retained in 1Y-HQ-1702408.
4.6. Special Circumstances
4.6.1. Investigations Involving Members of the Media

Investigations of members of the news media are considered sensitive investigative matters (SIM)
and are governed by special provisions in the DIOG, including, but not limited to:

e Subsection 6.10, “Sensitive Investigative Matters (SIM) in Preliminary Investigations™
e Subsection 7.10, “Sensitive Investigative Matters (SIM) in Full Investigations”
o Subsection 8.8, “Sensitive Investigative Matters (SIM) in Enterprise Investigations”

e Subsection 9.10, “Sensitive Investigative Matters (SIM) in a Full Positive Foreign
Intelligence Investigation”

e Subsection 10.1, “Sensitive Investigative Matters (SIM)”
e Subsection 16.2.3.5, “Sensitive Undisclosed Participation”
o Subsection 18.5.6.4.8, “Members of the News Media”

e Subsection 18.6.4.3.4.3, “Members of the News Media”
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Subsection 18.6.5.3.5.1, “Members of the News Media”

e Subsection 18.6.6.3.7.4. “Contact with Members of the News Media by a b7E -2

e Subsection 18.6.8.4.2, “Compelled Disclosure”

e Subsection 18.7.2.6, “Standards for Use and Approval Requirements for Sensitive Title
IIs”

¢ Subsection 19.10, “Arrest of News Media Members™
e Appendix G.7, “Sensitive Investigative Matters”

e Appendix G.12, “National Security Letters for Telephone Toll Records of Members of
the News Media or News Organizations”

4.6.2. Financial Institution Investigations

In financial institution investigations, MCs or any other FO personnel must not disclose the
amount of money or property involved without prior concurrence from the Criminal
Investigative Division (CID) and OPA.

4.6.3. Special Agent-Involved Shootings

MCs must not identify nor verify the names of SAs involved in shooting incidents in the

* performance of duty. If the names of SAs involved in shooting incidents have been made public
through inclusion in public records or disclosures at public proceedings, SACs may verify the
SAs’ identities in response to inquiries by members of the media.

4.6.4. Threats Against Human Life

In order to protect the safety of victims, MCs must not disclose any information regarding
kidnap-for-ransom cases or other crimes that involve a threat against human life without the
approval of the applicable investigative FBIHQ division and OPA.

4.6.5. Overseas Incidents

FOs must coordinate media responses with NPO if the victims, suspects, or other individuals
thought to be related to an overseas incident are from the FO’s AOR.

4.6.6. Hot Pursuit

In hot pursuit fugitive cases, SACs have discretion to approve radio and television broadcasts
without advance approval from OPA. As soon as possible, MCs must coordinate these cases with
NPO. '
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5. Summary of Legal Authorities

e 28 CFR § 50.2, Release of information by personnel of the Department of Justice relating
to criminal and civil proceedings

United States Attorneys’ Manual, Title 1-7.000, “Media Relations.”

o The Attorney General Guidelines for Victim and Witness Assistance, Article II(C), pp. 3-
4, “Privacy and Confidentiality Considerations for Victims and Witnesses”

o The Attorney General Guidelines for Victim and Witness Assistance, Article V(J), pp. 47-
48, “Right to Fairness and Respect for Dignity and Privacy”

e 18 U.S.C. § 5038(e), The Federal Juvenile Delinquency Act

e Privacy Act of 1974 (5 U.S.C. § 552(a))

e 18 U.S.C. § 3052, Powers of Federal Bureau of Investigation

e 18 U.S.C. § 3107, Service of warrants and seizures by Federal Bureau of Investigation

e 28 CFR § 0.85, General functions [of the FBI Director]
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6. Recordkeeping Requirements

The Privacy Act also requires agencies to maintain an accurate accounting of the date, nature,
and purpose of each disclosure and the name and address of the person and the agency to whom
the disclosure was made and to retain this accounting for five years or the life of the record,
whichever is longer. All disclosures of PII must be documented. When PII is disclosed for the
purposes as stated in the paragraph above, the information is documented in 80-HQ-C1144322,
Investigative Publicity Matters. The disclosure may also be referenced in 80-HQ-C1702378, NA
- Ten Most Wanted Fugitive Matters, or 80-HQ-C1353047, Most Wanted Terrorists Program —
Most Wanted Terrorists Program.
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Appendix A: Final Approvals

Primary Strategic Objective || P10-Enhance trust and confidence in the FBL

Publish Date 2015-10-13
Effective Date 2015-10-13 .
Review Date 2018-10-13

PD 0664D. Office of Public Affairs Statement of Authorities and Responsibilities

Social Media and Other Electronic Information Sharing Technologies Policy Directive
and Policy Guide, 0579DPG

PD 0672D. Creating and Maintaining FBI Public Websites and FBI Web Presences on
the Internet

Office of Public Affairs.

Mark F. Giuliano .
‘ D'éppt?DiféCtof; ‘
Director’s Office
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Appendix B: Additional Information for Media Ride-Alongs

This appendix contains a sample MOU and a sample liability agreement to be used for the
recording of live-action FBI operations.

Sample Agreement With a Media Production Company

Note: Any substantial deviation from the language provided below must be fully justified. Before
execution, the agreement must be reviewed by the CDC (if applicable), QGC, and FBI’s OPA. It
may only be signed for the FBI by the responsible FBIHQ division head (i.e., AD) or FO head
(i.e., ADIC or SAC) after receiving the approval of the FBI’s OPA and OGC.

CONTAINS ATTORNEY PRIVILEGED /
PRE-DECISIONAL INFORMATION
AGREEMENT
BETWEEN
THE FEDERAL BUREAU OF INVESTIGATION
AND
[PRODUCTION COMPANY]
AND
[NETWORK]

[Production Company] (“PRODUCTION COMPANY”) has asked the Federal Bureau of
Investigation (“FBI”) for approval to accompany personnel from the FBI’s [DIVISION] on a
variety of law enforcement activities and to film all or a portion of such activities for use as part
of a documentary program regarding [identify topic, crime type, etc.] (‘DOCUMENTARY”) for
broadcast by [Network] (“NETWORK?™). As used herein, “film” includes any recording
whatsoever, whether of audio or video.

[Identify and briefly describe Production Company and Network — e.g. official corporate name,
state of incorporation, nature of business etc. as applicable]

The FBI enters into this agreement pursuant to its authorities in 28 U.S.C. Section 533 and 28
CFR Section 0.85 [Insert other authorities if appropriate]. The parties understand that the FBI is -
bound by 28 CFR Section 50.2, and will not provide information or filming assistance that
violates this regulation. The FBI agrees to support this project in an effort to increase public
awareness and understanding of the issues and FBI missions related to [describe crime problem
and any other FBI objectives in the project (e.g. a recent uptick in violent crime in a particular
geographic region, a|specific type of cyber crime, etc.)].

In recognition of PRODUCTION COMPANY’s request and the applicable law, regulations, and
rules pertaining to Department of Justice assistance to the media, the parties to this agreement
understand that the following parameters will guide the filming and production of the
DOCUMENTARY:
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The parties understand that the Assistant Director, Office of Public Affairs has
final authority for the FBI to grant or deny requests from PRODUCTION
COMPANY to film specific law enforcement activities. Such requests will be
coordinated with the Division signing this agreement, as well as the FBI General
Counsel, other affected divisions at FBI Headquarters, and the Department of
Justice.

The responsible United States Attorney's Office(s) must provide prior written
approval for any case(s) selected for filming. If a case selected for filming
involves the participation of state and/or local law enforcement authorities, their
prior approval must also be obtained.

PRODUCTION COMPANY may not film an area in which an individual may
have a reasonable expectation of privacy, such as in the interior of a residence or
an enclosed yard. All filming must be of activity occurring in a place open to the
public or plainly in public view. PRODUCTION COMPANY will not enter, or
allow any member of the film/production crew to enter any individual's home or
other non-public areas that law enforcement personnel may enter to accomplish
an arrest, search, interview, or any other case-related activity.

During any filming of FBI activities pursuant to this agreement, PRODUCTION
COMPANY will immediately comply with requests or direction from FBI
officials, such as to cease filming or to depart from an area.

The DOCUMENTARY shall not reveal the name of any suspect, defendant,
witness or bystander, nor display their faces. Digital or other means should be

used to hide faces as well as to conceal license plates in any televised or otherwise
publicly screened, broadcast, or exhibited version of the DOCUMENTARY.

FBI personnel will not re-enact any law enforcement activity. FBI personnel will
not conduct any type of "perp walk" for the purpose of filming. This means that
FBI personnel may not intentionally create, for the benefit of PRODUCTION
COMPANY, an opportunity to film the defendant(s) after arrest.

[Choose one of the following provisions to address filming of victims. The
preference of the local USAO must be considered in making this determination.
However, even where the USAO does not insist on an absolute prohibition against
filming victims, the agreement proponent should still consider other relevant
factors such as the type of crime issues involved, age of victims, any particularly
sensitive privacy issues, etc. in evaluating whether any contact between
PRODUCTION COMPANY and victims is appropriate.]

PRODUCTION COMPANY shall not film any crime victim without the
individual’s express written cons%:nt, and advance authorization from the FBL

. PRODUCTION COMPANY shall not film any crime victim.

8. PRODUCTION COMPANY, NETWORK, and any other party in interest shall

provide, without the necessity of a subpoena or other order, a copy of the entire
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unedited film to the Department of Justice or the FBI, the prosecution, defense

counsel, or dourt upon request made by the Department of Justice or the FBI.

9. Notwithstanding any of the foregoing provisions, both the PRODUCTION
COMPANY‘ and the FBI/USAO must obtain an original release from an arrested
individual before footage pertaining to the individual may be televised or
otherwise pu}blicly screened, broadcast, or exhibited. Each original release must

contain the following language:

"T understand that my agreement to be included in the [Production Company]
documentary about the Federal Bureau of Investigation is completely voluntary. I
have not received, and was not promised, any right or benefit, substantive or
procedural, by any officer, employee, agent, or other associated personnel of the
United States Government in return for my agreement to be included in the
documentary."

10. PRODUCT‘ION COMPANY and NETWORK, and their respective employees,
contractors, servants, and agents, must not disclose any law enforcement or case-
related information provided by the FBI, or obtained as a result of FBI
participation in the documentary, including any image or other information
identifying a}ny crime suspect, victim, or third party, unless expressly authorized
by the FBI. Before filming begins, PRODUCTION COMPANY and NETWORK
will require all employees, contractors, servants, and agents of PRODUCTION
COMPANY|and NETWORK who work on the DOCUMENTARY to sign a non-
disclosure agreement provided by the FBI, and will provide copies of such
agreements t:o the FBI upon request. As appropriate, the FBI will provide a
separate written permission for PRODUCTION COMPANY or NETWORK to
use footage of FBI law enforcement activities and interviews, as well as to use the

FBI Seal or other insignia as set dressing.

11. Neither the f"mished DOCUMENTARY nor any portion thereof, including raw
footage, may be televised or otherwise publicly exhibited until final review by the
FBI in conjunction with the relevant United States Attorney's Office(s).

PRODUCTIbN COMPANY and NETWORK shall not televise or otherwise
publicly exhibit footage to which the FBI or relevant United States Attorney's

Office(s) objiects.

12. Further, neither the finished DOCUMENTARY nor any portion thereof, including
raw footage,/may be televised or otherwise publicly exhibited until the final
disposition o]f the case approved for filming with respect to all potential
defendants in the case, as determined by the FBI. For cases prosecuted in Federal

Court, final c}lisposition shall be determined by the prosecuting United States

Attorney’s O‘fﬁce. ‘
13. PRODUCTIPN COMPANY and NETWORK agree that all employees, personnel,
contractors, and agents of PRODUCTION COMPANY and NETWORK who

participate in the filming and/or production of the DOCUMENTARY must sign a
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separate Release and Acknowledgement of Risk provided by the FBI, prior to
such participation.

14. PRODUCTION COMPANY and NETWORK acknowledge that they and their
employees are voluntarily participating in the filming of FBI law enforcement
activities with full knowledge and awareness that there is inherent risk in such
activities, including but not limited to risk inherent in the potential use of force
and the potential pursuit and physical apprehension of a criminal subject.
[Optional: add any other substantial known risk particular to investigation, if
applicable.] With such knowledge and awareness, PRODUCTION COMPANY
and NETWORK hereby assume such risk with respect to any personal injury or
damage to personal property which may occur directly or indirectly as a result of
the participation of their personnel, agents, contractors or employees in such
filming.

15. To the extent permitted by law, PRODUCTION COMPANY and NETWORK,
their respective employees, servants, and agents, and their heirs and assigns,
hereby agree to hold harmless, release, discharge, and indemnify the United States,
the FBI, and their personnel, agents and employees, from any and all claims,
demands, causes of action, and damages should any be found, which may result or
arise from the acts or omissions of PRODUCTION COMPANY and NETWORK,
their employees, servants, or agents, while participating in the filming and/or
production of a documentary program concerning FBI law enforcement
operations. PRODUCTION COMPANY and NETWORK shall maintain
sufficient insurance coverage for such liability or indemnification.

16. This agreement is not an obligation or commitment of funds, nor a basis for
transfer of funds, but rather, is a basic statement of the terms to which the parties
mutually agree concerning the activities described herein. Unless otherwise
agreed in writing, each party shall bear its own costs in relation to this agreement.
Expenditures by each party will be subject to its own budgetary processes and to
the availability of funds and resources pursuant to applicable laws, regulations,
and policies. The parties expressly acknowledge that the language in this
agreement in no way implies that funds will be made available for such
expenditures.

17. Any notice required to be given pursuant to this agreement shall be in writing and
mailed by certified or registered mail, return receipt requested, or delivered by a
national overnight express service, as follows:

To:  Federal Bureau of Investigation To:  [PRODUCTION COMPANY]
Attn: [ADIC/SAC] [ADDRESS]
[ADDRESS] [CITY/STATE]
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[CITY/STATE]

[NETWORK]
[ADDRESS]
[CITY/STATE]

This agreement constitutes the entire understanding of the parties and revokes and
supersedes any prior agreements between the parties. It shall not be modified or
amended except in writing signed by the parties hereto and specifically referring
to this agreement.

This agreement is effective as of the date signed by the parties below, and will
remain in effect until terminated. Any party may terminate this agreement at any
time. Such termination must be in writing, and the terminating party will endeavor
to provide 30 days notice of termination to the other parties. In the event of
termination of this agreement, all responsibilities regarding any recorded material
as outlined herein remain in effect.

The undersigned representatives of Production Company and Network warrant
that they possess authority to bind Production Company and Network to their
obligations in this agreement.
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[NAME]
[TITLE]

[PRODUCTION COMPANY]

[NAME]
[AD, ADIC, or SAC]
FBI, [DIVISION] Division

[NAME and TITLE]
[USAO-1]
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[NAME]
[TITLE]
[NETWORK]

[NAME]
Assistant Director
FBI, Office of Public Affairs

[NAME and TITLE]
[USAO-2]
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