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Dear Ms. Weismann: 
 
 This is an interim response to your Freedom of Information Act (FOIA) requests dated 
and received in this Office on December 13, 2017, in which you requested various records 
concerning a meeting with reporters held on December 12, 2017.  This response is made on 
behalf of the Offices of the Attorney General (OAG), Deputy Attorney General (ODAG), 
Associate Attorney General, Public Affairs (PAO), and Legislative Affairs (OLA). 
 
 Please be advised that searches have been conducted on behalf of OAG, ODAG, 
OASG, OLA, and PAO.  At this time, I have determined that fourteen pages containing records 
responsive to your request are appropriate for release with excisions made pursuant to 
Exemptions 5 and 6 of the FOIA, 5 U.S.C. § 552(b)(5) and (b)(6), and copies are enclosed.  
Exemption 5 pertains to certain inter- and intra-agency communications protected by the 
deliberative process privilege.  Exemption 6 pertains to information the release of which would 
constitute a clearly unwarranted invasion of the personal privacy of third parties.  Please be 
advised that duplicative material was not processed, and is marked accordingly. 
 
 For your information, Congress excluded three discrete categories of law enforcement 
and national security records from the requirements of the FOIA.  See 5 U.S.C. § 552(c) (2015) 
(amended 2016).  This response is limited to those records that are subject to the requirements 
of the FOIA.  This is a standard notification that is given to all our requesters and should not be 
taken as an indication that excluded records do, or do not, exist. 
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 If you have any questions regarding this response, please contact Vinita Andrapalliyal 
of the Department’s Civil Division, Federal Programs Branch, at 202-305-0845. 
    
 Sincerely, 
 

   
  Vanessa R. Brinkmann 
  Senior Counsel 
 
Enclosures
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The Honorable Stephen E. Boyd 
Acting Assistant Attorney General 
U.S. Department of Justice 
Office of Legislative Affairs 
950 Pennsylvania Ave, NW 
Washington, D.C. 20530 

WASHINGTON, DC 20510 

December 21, 2017 

Dear Acting Assistant Attorney General Boyd: 

Thank you for your November 17 and December 1 responses to our July 11 , September 26, and 
October 17, 2017 inquiries regarding the Department of Justice 's (DOJ or "the Department") 
involvement with the Presidential Advisory Commission on Election Integrity ("the 
Commission"). We also appreciate your provision, under separate cover, of DOJ's 2000 letter to 
Rep. John Linder ("Linder Letter") setting forth the Department' s position regarding responses 
to Congressional inquiries into issues relating to "open matters." ' It is our understanding that the 
Linder Letter reflects "the Department' s longstanding policy not to disclose information or 
documents related to active litigation, beyond what is publicly available." We note, however, 
that the Supreme Court has held that the pendency of litigation does not prevent Congress from 
investigating facts that have a bearing on that litigation. See Hutcheson v. United States, 369 
U.S. 599, 613 (1962) ("[T]he authority of [Congress] , directly or through its committees, to 
require pertinent disclosures in aid of its own constitutional power is not abridged because the 
information sought to be elicited may also be of use in [pending] suits.") ( quoting Sinclair v. 
United States, 279 U.S. 263,295 (1929)). We are concerned, moreover, that the Department is 
relying on this policy selectively to justify withholding information not reasonably related to any 
pending or open litigation matter. 

To the Department's credit, your responses provide substantive answers to a number of our 
requests for information. For example, we were relieved by the representations in your 
December 1 letter that " [t]he Department did not coordinate the sending of its June 28th letter 
[requesting state voter data] with the Commission," and that " [t]o the best of our knowledge, the 
sending of the Division's letter and the Commission's letter on the same day was sheer 
coincidence." Still, in light of the Attorney General ' s recent acknowledgment that the 
Department has "been asked for assistance [by the Commission] on several issues," serious 
unanswered questions remain about the Department' s involvement with the Commission. 

Given the Department's willingness to confirm that it did not coordinate with the Commission 
about the June 28 state voter data requests - which directly concerns issues "related to active 
litigation" involving the Commission's requests for such data - we are perplexed by your refusal 
to answer a host of questions that have little, if any, relation to ongoing litigation. The 

1 Letter from Robert Raben to Rep. John Linder re: "Cooperation Comity, and Confrontation: Congressional 
Oversight of the Executive Branch," Jan. 27, 2000. 
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Department's position is particularly striking in light of its decision last week to disclose to the 
media and Congress hundreds of private text messages between two FBI Agents who worked on 
Special Counsel Mueller's ongoing - and extremely sensitive - law enforcement investigation 
into Russian election interference. If your concerns about disclosure of information related to 
open matters - which the Linder Letter describes as "especially significant with respect to 
ongoing law enforcement investigations" - do not apply to the Special Counsel's investigation, it 
is difficult to see how they apply here. Simply put, the Department cannot have it both ways. 

February 2017 Emails Among Hans von Spakovsky, an Unidentified Intermediary, and the 
Attorney General 

On page 3 of our September 26 letter, we raised questions about the Attorney General's receipt 
of a February 2017 email from the Heritage Foundation's Hans von Spakovsky decrying the 
potential inclusion of Democrats and "mainstream Republican officials and/or academics" on the 
Commission. As we explained, an unidentified intermediary - whose identity was redacted in 
the Department ' s production - forwarded the email to the Attorney General's assistant with 
instructions to "please give this to JBS." Mr. von Spakovsky was himself named to the 
Commission months later. 

As you note, "[t]he Commission is a part of the Executive Office of the President, rather than the 
Department," and the Department is "not affiliated with the Commission's official activities." It 
is the maintenance of exactly that separation which concerns us . If partisan forces successfully 
exerted their influence with the Attorney General to shape the composition of the President 's 
Commission, the American people deserve to know about that breach of the Department's 
political independence. 

To that end, our September 26 letter asked what communications Department officials had had 
with Mr. von Spakovsky and a number of his known associates; what role Department officials 
played in selecting the members of the Commission; what role Department officials played in 
recommending Mr. von Spakovksy's eventual appointment to the Commission, and other 
questions . None of these questions - which concern events predating the existence of the 
Commission - is at all related to the various pending cases against the Commission, which 
concern the Commission' s compliance with federal transparency and privacy laws. The Linder 
Letter therefore provides no plausible basis for the Department's unwillingness to answer these 
questions. Likewise, neither the Linder Letter nor FOIA Exemption 6 supports the Department's 
continued withholding of the unredacted February 2017 email thread. Respectfully, we ask that 
you please promptly produce this unredacted document and respond to Questions # 1-9 of our 
September 26 letter. 

Further with respect to this email thread, we thank you for and are reassured by your 
representation that the emails sent to the Attorney General's private email account were 
appropriately captured in the Department's recordkeeping systems, consistent with Department 
policy and federal law. Your response, however, did not address one of our questions: "If 
Attorney General Sessions did in fact use a private email address to correspond regarding 
relevant government business, in responding to [the Campaign Legal Center's] FOIA request, 
did the Department search for and collect emails from that private email address?" Your 
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December 1 response appears to acknowledge that Attorney General Sessions did, in fact, use a 
private email address to correspond about the planned Commission. We therefore repeat the 
question: did the Department search/or and collect emails from thatprivate email address in 
responding to CLC 's FOIA request? 

Nine Documents Listed in the Department's Vaughn Index 

In our October 17 letter we requested the production of nine documents, identified on a Vaughn 
Index in litigation brought against the Commission by the Lawyers' Committee for Civil Rights 
Under Law (LCCR), which appear to show direct coordination between the Commission and the 
Department around "voting issue[ s ]," "collecting data from non-state entities," and other issues. 
While some of these documents may concern the Department's ongoing representation of the 
Commission in litigation, on the face of their descriptions in the Department's Vaughn Index, 
others plainly do not. 

Nevertheless, citing the same "open matters" policy articulated in the Linder Letter, and noting 
that these documents are subject to a pending motion to compel in the LCCR case, the 
Department declined to produce the requested documents. Without access to these documents, 
however, it is difficult to reconcile our view of the available facts with the Department's 
assurance that it is "not aware of Department resources currently being used to support the 
Commission." 

Here too, we have doubts about whether the concerns underlying the "open matters" policy 
pertain, or how disclosure of these documents "pose[s] an inherent threat to the integrity of the 
Department's law enforcement and litigation functions." In light of the pending motion to 
compel in the LCCR case, however, and in the spirit of the Linder Letter's recognition of the 
"obligations of Congress and the Executive Branch to seek to accommodate the legitimate needs 
of the other," we hope we can reach a mutually agreeable solution. To that end, please let us 
know if the Department will agree to make a representative available to review any non
privileged documents in camera with our staff. 

Finally- and notwithstanding our disagreement over the scope of the Department's disclosure 
obligations discussed herein - we extend our appreciation for the Department's good faith efforts 
to address the concerns about responsiveness to Congressional inquiries outlined in our recent 
correspondence. We acknowledge the considerable volume ofrequests your office is handling, 
and thank you and your staff for your efforts in timely responding to our concerns. 

Sincerely, 

United States Senator United States Senator 
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~~ 
United States Senator 

Christopher A. Coons 
United States Senator 

A« - k~ 
Maz~Hirono 
United States Senator 

Richard J. Durbin 
United States Senator 

Al Franken 
United States Senator 

~~✓~ 
Richard Blumenthal 
United States Senator 

Cory A. Booker 
United States Senator 

-- -
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