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GLOSSARY 

As used herein, 

APA means the Administrative Procedure Act; 

Archive means the National Security Archive; 

CB means CREW’s Opening Brief; 

Compl. means the complaint filed in this case; 

CREW means Citizens for Responsibility and Ethics in Washington and the 
Plaintiffs collectively; 
 
EB means the Executive’s Brief; 
 
EOP means the Executive Office of the President; 

Executive mean the president, his staff, and the EOP; 

FOIA means the Freedom of Information Act; 

FRA means the Federal Records Act; 

JA means the Joint Appendix in this appeal; 

PRA means the Presidential Records Act; 

SHAFR means the Society for Historians of American Foreign Relations.  
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SUMMARY OF ARGUMENT 

In this case, Appellants CREW, the Archive, and SHAFR (collectively, 

“CREW”) challenge the ability of the president, his staff, and the Executive Office 

of the President (“EOP”) (collectively, the “Executive”) to categorically ignore the 

foundational obligation the Presidential Records Act (“PRA”) imposes on the 

president to create records of his “activities, deliberations, decisions, and policies” 

and escape judicial review. This appeal raises five issues: (1) whether judicial 

review of CREW’s claims is impliedly precluded under Armstrong v. Bush 

(“Armstrong I”), 924 F.2d 282 (D.C. Cir. 1991); (2) whether the exception 

allowing for judicial review in Armstrong v. Exec. Office of the President 

(“Armstrong II”), 1 F.3d 1274 (D.C. Cir. 1993) applies to CREW’s claims; (3) 

whether this Court’s decision in Armstrong I was wrongly decided to the extent it 

bars review of CREW’s claims here; (4) whether CREW has a valid mandamus 

claim to support its claims for declaratory relief; and (5) whether CREW has a 

valid constitutional claim if its statutory claims are precluded.  

In response, the Executive, faced with CREW’s adequately pleaded pattern 

and practice claim, cherry picks phrases from the Complaint, mischaracterizes 

CREW’s claims, and asserts an extreme and unsupported view of presidential 

power. The Executive’s arguments against judicial review begin and end with the 

belief that separation-of-powers concerns prevent any court from reviewing the 
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president’s failure to comply with any recordkeeping duties. But withholding 

judicial review here would permit the president to nullify an act of Congress—a 

much more problematic result under the separation-of-powers doctrine.  

Throughout its brief, the Executive incorrectly describes CREW’s claims as 

challenging the president’s discretionary decisions about the “type of 

documentation” or the “particular method for documenting meeting with foreign 

leaders.” Executive Brief (“EB”) at 23. In actuality, the core of CREW’s claims—

that the president has a policy or practice with respect to conversations and 

meetings with certain foreign leaders of creating no records of any kind—focuses 

on the non-discretionary obligation on which the entirety of the PRA is built.  

Each of the Executive’s arguments is built on this mischaracterization. The 

Executive argues that mandamus relief is unavailable because “[w]hile the PRA 

may obligate the [p]resident to take some steps to create and preserve records, it 

nowhere dictates which steps to take,” EB at 23, concluding that the presence of 

any discretion in how to satisfy his obligations serves to render mandamus relief 

unavailable. This position repeats the faulty assertion that CREW merely 

challenges “which steps to take.” Id.  

Similarly, the Executive argues that “failing to take the specific actions 

[CREW] believe[s] are required by the PRA,” EB at 27, does not violate the Take 

Care Clause. Yet it is not the president’s failure to take specific steps that CREW 
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takes issue with, rather it is the president’s disregard for the PRA and his 

interference with agency compliance with the Federal Records Act (“FRA”). 

ARGUMENT 

I. This Court may properly review CREW’s policy and practice claims, 
which fall outside the reach of Armstrong I and Armstrong II. 

 
To support its argument that the PRA forecloses review of CREW’s claims, 

the Executive mischaracterizes the substance of the Complaint and asserts a 

virtually unlimited and unsupportable view of presidential power. Contrary to the 

Executive’s assertions, CREW’s claims consist of far more than a few isolated 

instances where the president failed to have a note taker present to create a 

particular type of record of his meetings with foreign leaders. Rather, CREW 

challenges a policy and practice by the Executive of purposefully refusing to create 

records of any kind documenting the exercise of President Trump’s core 

constitutional duties. The Executive offers no factual rebuttal to this claim, which 

readily clears the pleading bar that Rule 12(b) imposes. Substantively, CREW’s 

policy and practice claim differs critically from the kind of claims this Court held 

were not subject to judicial review in Armstrong I and Armstrong II.  

Failing to join issue on these well-pleaded facts, the Executive falls back on 

an extraordinary interpretation of both the constitutional powers the president 

purportedly enjoys and the constitutional limitations on the power of Congress to 

legislate and the judiciary to prevent the president from nullifying an act of 
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Congress. To reach this conclusion the Executive ignores a fundamental purpose of 

the PRA and argues for an expansion of presidential power that, at bottom, would 

grant the president the unchecked authority to nullify a statute he does not like. 

A. The Complaint adequately pleads a legally cognizable policy and 
practice claim. 

 
The Executive plucks phrases from the Complaint out of context to argue 

that CREW is objecting to President Trump’s preference not to have note takers 

present for some of his meetings with foreign leaders, a practice it characterizes as 

a claim that “the [p]resident must create a specific type of record to document his 

conversations with foreign leaders in great detail, if not verbatim.” EB at 20-21. To 

the contrary, the factual allegations in the Complaint concern the Executive’s 

failure to create records of any kind when President Trump engages in a core 

constitutional duty—the conduct of foreign relations with other world leaders—not 

whether he is failing to create a particular type of record with a specified level of 

detail. Thus, that the PRA fails to “identif[y] a particular method for documenting 

meetings with foreign leaders,” EB at 21 (emphasis added), carries little 

consequence here where CREW’s claims flow from the Executive’s failure to 

create any records whatsoever.  

Specifically, the Complaint outlines at least five instances where President 

Trump, meeting with a foreign leader, ensured that no records would be created 

memorializing what was discussed or agreed upon. Compl. ¶¶ 42, 45, 48, 49, 52, 
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57; JA __, __, __, __, __, __. Moreover, these were no mere oversights but were 

deliberate attempts to conceal the details of his conversations, particularly with 

Russian President Vladimir Putin. Id. ¶ 59; JA __. The absence of records has 

already caused real harm by preventing top U.S. officials from knowing what the 

president said and promised to foreign leaders, thereby “handicap[ing] the U.S. 

government,” in the words of former State Department official Strobe Talbott. Id. ¶ 

53; JA __. The Complaint also describes how these practices extend beyond the 

president to top White House officials such as Senior White House Advisor Jared 

Kushner. Id. ¶ 60; JA __.1 At the Rule 12(b)(6) stage, the court must accept all 

factual allegations in the Complaint as true and draw all reasonable inferences in 

CREW’s favor. Hurd v. Dist. of Columbia, 864 F.3d 671, 678 (D.C. Cir. 2017). 

See also Bell Atl. Corp. v. Twombly, 550 U.S. 544, 563 n.8 (2007) (a count will 

survive so long as there is a “‘reasonably founded hope that the [discovery] process 

will reveal relevant evidence’ to support the claim.”) (quotation omitted). 

Of course, the Executive could have countered with its own facts in a motion 

for summary judgment demonstrating that records of these and other meetings 

were created in compliance with the PRA. It chose instead to rely on a 

mischaracterization of CREW’s claims to erect a strawman that it could then knock 

                                                 
1 While these are the publicly accessible facts, CREW anticipates that discovery 
will uncover an even broader range of conduct that demonstrates the extent of the 
challenged policy and practice. 
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down. This creates a strong inference that such competing facts do not exist. In any 

event, the Complaint is not susceptible to the counter-factual interpretation the 

Executive offers, and the absence of countervailing facts leaves the Complaint 

unrebutted. 

Moreover, those allegations, CREW’s Opening Brief (“CB”) at 9-13, taken 

as a whole, describe an unlawful policy and practice that is subject to judicial 

review. EB at 20-22. In arguing to the contrary, the Executive relies on the absence 

of any language in Armstrong I or II “exempt[ing] actions taken pursuant to a 

policy or practice from the bar on judicial review,” which it construes to mean that 

the court cannot review policy and practice claims. EB at 16. But this elevates 

form over substance and ignores the underlying reasoning of those opinions and 

the nature of policy and practice claims.2 

In Armstrong I, this Court concluded that the PRA by implication precluded 

judicial review “of the president’s recordkeeping practices and decisions,” 

believing such a conclusion was necessary to preserve “the political compromises” 

                                                 
2 The Executive also cites this Court’s decision in CREW v. Trump, 924 F.3d 602 
(D.C. Cir. 2019), as further support for a categorical bar on “any challenge to the 
President’s ‘recordkeeping practices and decisions.’” EB at 17 (emphasis in 
original) (quoting Armstrong II, 1 F.3d at 1290). To the contrary, in that case this 
Court declined to rule on the reach of its Armstrong precedent, focusing instead on 
the narrower question of “whether White House personnel are in fact complying 
with the directive to conduct all work-related communications on official email.” 
CREW v. Trump, 924 F.3d at 609. 
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the PRA entailed. 924 F.2d at 291. The conclusion was rooted in the need to 

respect the PRA’s statutory scheme and legislative history, which it interpreted as 

seeking to “minimize outside interference with the day-to-day operations of the 

[p]resident and his closest advisors.” Id. at 290.  

Two years later in Armstrong II, this Court clarified that its earlier opinion 

“does not stand for the unequivocal proposition that all decisions made pursuant to 

the PRA are immune from judicial review.” 1 F.3d at 1293. It further cautioned 

that the broad language used in Armstrong I “must be read in the context of the 

issue before the court,” id. at 1294, which was the proposed destruction of a 

specific collection of tapes stored on a National Security Council computer system. 

By contrast, the claim before it in Armstrong II involved a categorization decision 

that, like the policy and practice claim raised here, threatened to render a statute 

designed to provide public access to records a nullity. Id. at 1293. This Court 

concluded such claims were properly subject to judicial review. Id. at 1294. 

Policy and practice claims inherently do not give rise to the kind of concerns 

that animated both Armstrong I and Armstrong II because they stem from conduct 

that is repeated and ongoing. Scudder v. CIA, 281 F. Supp. 3d 124, 128 (D.D.C. 

2017) (“In this Circuit, a plaintiff can challenge an agency policy or practice that 

results in repeated [Freedom of Information Act (“FOIA”)] violations.”). As courts 

have recognized in the FOIA context, to sustain a policy and practice claim, a 
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plaintiff must plausibly allege “that the agency has adopted, endorsed, or 

implemented some policy or practice that constitutes an ongoing ‘failure to abide 

by the terms of the FOIA.’” Muttitt v. Dep’t of State, 926 F. Supp. 2d 284, 293 

(D.D.C. 2003) (quoting Payne Enterprises, Inc. v. United States, 837 F.2d 486, 491 

(D.C. Cir. 1988). The challenged policy or practice need not be “articulated in 

regulations or an official statement of policy”; so long as it is more than “merely 

isolated mistakes by agency officials,” it presents a legally cognizable claim. 

Payne, 837 F.2d at 491. It is the “shift[] from a singular instance” to one that is 

repeated through a policy or practice that evidences a judicially reviewable claim. 

Am. Ctr. for Law & Justice v. United States, 289 F. Supp. 3d 81, 87 (D.D.C. 2018) 

(quotations and citations omitted). Further, the challenged conduct need not be 

“egregious agency action[;] . . . an agency’s total disregard of the obligations 

mandated by Congress” will suffice. Judicial Watch, Inc. v. U.S. Dep’t of 

Homeland Sec., 895 F.3d 770, 781-82 (quoting Payne, 837 F.2d at 491). 

Policy and practice claims are not limited to FOIA violations. For example, 

in CREW v. Pompeo, the court applied the FOIA framework for evaluating policy 

and practice challenges to a claim that the State Department and Secretary of State 

Mike Pompeo failed to create records as the FRA requires. No. 19-3324, 2020 WL 

1667638, *5 (D.D.C. Apr. 3, 2020). Indeed, there is no rationale that supports such 

a limitation. As applied here, the facts and allegations set forth in the Complaint 
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reveal a pervasive, intentional, and ongoing failure by the Executive to comply 

with its PRA obligations. The Executive’s failure to create records represents a 

“total disregard of the obligations mandated by Congress.” Judicial Watch, Inc., 

895 F.3d at 782. Because this conduct is persistent and ongoing, it differs 

fundamentally from a one-time failure by the Executive to create a specific 

document or to comply in a specific instance with the PRA’s recordkeeping 

obligations—the case in Armstrong I, where the plaintiffs sought to prevent the 

destruction of an existing set of identifiable records.  

Indeed, it is this difference that explains why policy and practice claims, 

unlike challenges to a specific recordkeeping failure, do not present the risk of 

outside interference with the day-to-day operations of the president and his closest 

advisors—the concern that led this Court in Armstrong I and II to conclude that 

judicial review was precluded. The prospective nature of the relief CREW requests 

highlights this difference. CREW does not seek to overturn or interfere with a 

specific decision of the Executive “whether to create a documentary presidential 

record,” Armstrong II, 1 F.3d at 1294, but rather to compel the Executive’s future 

compliance with the PRA concerning a broad category of actions that President 

Trump has effectively—and unlawfully—deemed to fall outside the reach of the 

statute. The relief CREW seeks would leave the Executive with control over 

presidential documents and the discretion to determine what is adequate and proper 
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documentation of any particular function, policy, or decision, but would prevent 

the Executive from ignoring entirely the obligation to create records of broad 

swaths of presidential activities.  

B. Withholding judicial review of CREW’s policy and practice 
claims would effectively grant the Executive power to nullify an 
act of Congress. 

 
The Executive’s arguments against judicial review begin and end with the 

belief that separation-of-powers concerns require this Court to withhold review 

except in the rare instance where the president interprets the PRA in a manner that 

runs afoul of FOIA. This result is necessary, the Executive argues, to “‘keep in 

equipoise . . . important political and constitutional concerns,’” EB at 13, quoting 

Armstrong I, 924 F.2d at 290, while also “preserv[ing] the vitality of statutory 

schemes” like FOIA. EB at 14. In fact, the Executive’s arguments risk nullifying 

the vitality of the PRA and raise their own separation-of-powers concerns. 

Congress enacted the predecessor statute to the PRA fully cognizant of the 

constitutional considerations the Supreme Court applied in Nixon v. Administrator, 

433 U.S. 425 (1977). Specifically as to separation of powers, “the proper inquiry 

focuses on the extent to which [the statute] prevents the Executive Branch from 

accomplishing its constitutionally assigned functions.” Id. at 433. As CREW 

demonstrated in its opening brief, CB at 22-26, recognizing judicial review here 

imposes no obstacle to the president accomplishing his constitutionally assigned 
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duties, but would ensure Congress’s objectives in passing the PRA were met: 

preserving a complete historical record of this presidency for the American people. 

The Executive makes no attempt to prove otherwise, resting instead on the 

notion that any challenge to any aspect of the president’s recordkeeping practices 

and decisions would pose separation-of-powers concerns. This unsupported 

blanket assertion, however, falls far short of showing how prospectively requiring 

the president to treat a category of his actions as within the scope of the PRA 

actually would interfere with the performance of his constitutionally assigned 

functions. See Nixon v. Adm’r, 433 U.S. at 443. Under the PRA, control of all 

records created, including those the president is statutorily obligated to create, 

remains with the president while in office and cannot be obtained by members of 

the public until at least five years after a president has left office. See 44 U.S.C. 

§ 2204.  

Nor does the mere fact that “[t]he [p]resident’s discretion must be especially 

broad when it comes to meetings with foreign leaders, given his constitutional 

authority in the field of foreign affairs,” EB at 21, add any weight to the 

Executive’s arguments. That argument misses the fundamental lesson of Nixon v. 

Administrator: that a separation-of-powers analysis is not dictated by “an ‘archaic 

view of the separation of powers as requiring three air-tight departments of 

government.’” 433 U.S. at 443 (quoting Nixon v. Adm’r, 408 F. Supp. 321, 342 
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(D.D.C.)). Here, to prevail on a separation-of-powers argument, the Executive 

must demonstrate that the president’s recordkeeping obligations somehow interfere 

with the president’s constitutional authority to conduct diplomacy. CREW is not 

asking the Court to dictate the precise timing and means of presidential 

recordkeeping; instead, CREW seeks only to prevent President Trump from 

refusing to create any record of an entire category of his official actions. Merely 

requiring a president at a time of their choosing to create some kind of record of a 

meeting with a foreign head of state, as CREW seeks—and the PRA requires—

causes no interference with the president’s exercise of constitutional authority.  

Moreover, withholding review would effectively grant President Trump the 

unchecked power to nullify Congress’s authority to regulate executive branch 

recordkeeping under the guise that requiring him to do something he dislikes or 

finds inconvenient intrudes impermissibly on his constitutionally protected 

prerogatives. If this Court lacks the power to enforce the fundamental building 

block of the PRA—the creation of records that memorialize the president’s 

exercise of his duties and responsibilities—the entire statute becomes precatory 

only, leaving the Executive the unfettered ability to ignore any and all of its 

provisions. The danger posed by withholding judicial review is far from hyperbole 

with a president who has flouted so many other laws and norms; it is just a short 

step from President Trump’s refusal to create records of his meetings with the 
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leaders of foreign adversaries that has already raised alarm bells both within and 

outside of the government to him making a decision to ignore all of the obligations 

the PRA imposes on him. 

Granting the president the power to ignore, or outright flout, a statutory 

command of Congress would also present its own separation-of-powers problem 

because it would deprive Congress of its constitutionally conferred authority to 

enact legislation. In circumstances like these, where the president’s actions are 

“incompatible with the expressed or implied will of Congress, his power is at its 

lowest ebb, for then he can rely only upon his constitutional powers minus any 

constitutional powers of Congress over the matter.” Youngstown Sheet & Tube Co. 

v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concurring). Further, as an en 

banc panel of this Court recently recognized in upholding the ability of a 

congressional committee to seek judicial enforcement of a subpoena, separation-

of-powers concerns protect not only the Executive but Congress as well. Comm. on 

the Judiciary v. McGahn, No. 19-5331, 2020 WL 4556761, *14 (D.C. Cir. Aug. 7, 

2020). That protection is particularly warranted here where the Executive not only 

seeks to nullify an act of Congress, but also insists the judiciary has no role to play 

in resolving a conflict between a congressional command and the president’s 

actions. As the Supreme Court has made explicit, the Constitution does not require 

“that the three Branches of Government ‘operate with absolute independence.’” 
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Morrison v. Olson, 487 U.S. 654, 693-94 (1988) (quoting United States v. Nixon, 

418 U.S. at 707) (internal citations omitted). Applying these principles here yields 

the unmistakable conclusion that judicial review is both necessary and appropriate 

to prevent the president from nullifying an act of Congress. 

The context of the PRA makes the dangers of withholding review 

particularly acute. Given the level of control the PRA affords a president over his 

papers while in office, Congress and the public typically have no knowledge of a 

president’s refusal to comply with the PRA until years after he has left office and 

his records become publicly available through FOIA. At that point, unfortunately, 

it would be too late to fill any holes in the historical record, and the underlying 

purposes of the PRA would be permanently thwarted. 

II. Mandamus and declaratory relief are available because the PRA 
establishes a clear duty to create records of the president’s activities, 
deliberations, decisions, and policies. 
 
Mandamus and declaratory relief3 are available to CREW because the PRA 

establishes an obligation to ensure that the president’s activities, deliberations, 

decisions, and policies are adequately documented. CREW’s Complaint properly 

pleads a violation of this clear duty, specifically that the president has categorically 

failed to create any record of certain meetings and conversations with foreign 

                                                 
3 The parties agree that the declaratory relief CREW seeks in Claims I-IV is 
dependent on the availability of mandamus jurisdiction. See EB at 24-25.  
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leaders. Accordingly, CREW is entitled to seek—and the Court is empowered to 

grant—mandamus and declaratory relief with respect to both the president and the 

EOP.  

The Executive’s argument to the contrary relies on a fundamental 

misstatement of CREW’s claim. CREW does not claim that the Executive has 

failed to ensure the appropriate “type of documentation,” EB at 23, or “particular 

method for documenting meetings with foreign leaders.” Id. Instead, CREW claims 

that the president has a policy or practice with respect to conversations and 

meetings with certain foreign leaders of creating no record of any kind. See Compl. 

¶ 53; JA __ (“President Trump’s apparent categorical exemption of meetings with 

President Putin from the scope of the PRA violates his non-discretionary 

obligations to ‘assure that the activities, deliberations, decisions, and policies that 

reflect the performance of the [p]resident’s constitutional, statutory, or other 

official or ceremonial duties are adequately documented and . . . preserved and 

maintained.’” (quoting 44 U.S.C. § 2203(a))).  

This distinction is material to the availability of mandamus relief. Section 

2203(a) imposes a clear duty on the Executive to create a record of the president’s 

activities, deliberations, decisions, and policies by dictating that the president 

“shall take all such steps as may be necessary to assure” that the listed activities 

are documented. With this language, section 2203(a) unambiguously establishes a 
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clear duty to create a record of some kind, even if it affords the president discretion 

to determine the specific type of record to create. The PRA’s use of the word 

“shall” is crucial—it leaves the president no discretion to ignore these duties. 

United States v. Monsanto, 491 U.S. 600, 607 (1989) (finding that by using “shall” 

in civil forfeiture statute, “Congress could not have chosen stronger words to 

express its intent that forfeiture be mandatory in cases where the statute applied”); 

United Gov’t Sec. Officers v. Chertoff, 587 F. Supp. 2d 209, 219 (D.D.C. 2008) 

(“These regulations use the words ‘must’ and ‘shall,’ respectively, leaving no 

discretion on the part of the agency.”). Instead of addressing Congress’s use of 

“shall” in this statutory text, however, the Executive simply ignores it. See EB at 

22-23 (“Section 2203(a) . . . requires the [p]resident to ‘take all such steps as may 

be necessary” to assure that his actions are ‘adequately documented.’”).  

The Executive’s argument is no more persuasive to the extent it can be 

interpreted as a claim that the president’s discretion to decide the form of a record 

means that he can choose not to create one at all. Neither mandamus case law, the 

plain language of the PRA, nor the structure of the statute support this view. As 

courts have repeatedly explained, the fact that a statute leaves some details to the 

discretion of an official does not necessarily mean that the official has no clear 

duty to act. While the official in question “of course has discretion in the method 

by which she chooses to determine [compliance with the statute], . . . that 
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discretion must be exercised in some manner and consistent with the statutory 

purposes.” Ganem v. Heckler, 746 F.2d 844, 854 (D.C. Cir. 1984). In addition, 

“[t]he fact that the statute does not dictate precisely how compliance must be 

accomplished in no way lightens [the] legal duty to comply.” CREW v. Exec. 

Office of the President, 587 F. Supp. 2d 48, 63 (D.D.C. 2008). Instead, the 

pertinent standard is whether the statute provides a ministerial duty, such that “the 

official in question has no authority to determine whether to perform the duty.” 

Swan v. Clinton, 100 F.3d 973, 977 (D.C. Cir. 1996). 

Consistent with this understanding of mandamus jurisdiction, this Court has 

found statutes specific enough to support mandamus relief if they provide that the 

official in question “shall” do something, while leaving the details of how it should 

be done to the official’s discretion. See, e.g., N. States Power Co. v. U.S. DOE, 128 

F.3d 754, 758 (D.C. Cir. 1997); 13th Reg’l Corp. v. U.S. Dep’t of Interior, 654 

F.2d 758, 762 (D.C. Cir. 1980). Nor does a statute necessarily need to spell out 

precisely who is responsible for the nondiscretionary duty in order to support 

mandamus relief. Judicial Watch v. Nat’l Energy Policy Dev., 219 F. Supp. 2d 20, 

44 (D.D.C. 2002). As the Supreme Court has explained, it would “greatly impair” 

the value of the writ of mandamus if “[e]very executive officer whose duty is 

plainly devolved upon him by statute might refuse to perform it, and when his 

refusal is brought before the court he might successfully plead that the 
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performance of the duty involved the construction of the statute by him.” Roberts 

v. United States, 176 U.S. 221, 231 (1900) (quoted in 13th Reg’l Corp. v. U.S. 

Dep’t of the Interior, 654 F.2d 758, 760 (D.C. Cir. 1980)). Yet, that is precisely 

what the Executive is pleading to the Court here. 

Both the plain language and structure of the PRA make clear that the 

president has no authority to determine whether or not to create a record. Section 

2203(a) compels the president to act by stating that he “shall take all steps as may 

be necessary” to assure the adequate documentation of the president’s “activities, 

deliberations, decisions, and policies.” Id. The phrase “as may be necessary” does 

not confer discretion on the president to ignore this directive because it is preceded 

by the command “shall take.” See id.  

This reading comports with the structure and purpose of the PRA. Section 

2202 states the fundamental objective of the PRA: to confer ownership of 

presidential records on the American people, not a president. Without a clear duty 

to create records, that outcome is in jeopardy, for the American people will have 

no ability to access a president’s records via FOIA, as section 2204 envisions, if 

the records they seek are never created in the first place. Nor would the other 

requirements Congress imposed on the president in the PRA continue to hold 

meaning. A president who is under no obligation to create records is also not under 

any obligation to categorize them, 44 U.S.C. § 2203(b); preserve and maintain 
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them, 44 U.S.C. § 2203(a); or notify the Archivist and Congress before disposing 

of them, 44 U.S.C. § 2203(c)-(d). To hold that section 2203 does not impose on the 

president a clear duty to create records would gut the PRA in its entirety. 

The Executive’s other argument—that the president’s status as chief 

executive makes him immune from the reach of mandamus jurisdiction—is also 

unavailing. “Mandamus is not precluded because the federal official at issue is the 

President of the United States.” Nat’l Wildlife Fed’n v. United States, 626 F.2d 

917, 923 (D.C. Cir. 1980) (citing Nat’l Treasury Emps. Union v. Nixon, 492 F.2d 

587 (D.C. Cir. 1974)). Although courts are reluctant to enjoin the president, no 

court has held that he cannot be enjoined. Instead, as this Court explained, “no 

immunity established under any case known to this Court bars every suit against 

the [p]resident for injunctive, declaratory or mandamus relief.” Nat’l Treasury 

Emps. Union, 492 F.2d at 609.  

The Supreme Court has also refrained from concluding that the president is 

beyond the reach of injunctive relief. In Franklin v. Massachusetts, 505 U.S. 788 

(1992), the Court recognized that it had “left open the question whether the 

[p]resident might be subject to a judicial injunction requiring the performance of a 

purely ‘ministerial’ duty.” Id. at 802. Previously, the Supreme Court articulated the 

view that “[w]e have no officers in this government, from the [p]resident down to 

the most subordinate agent, who does not hold office under the law, with 
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prescribed duties and limited authority.” The Floyd Acceptances, 74 U.S. 666, 676-

77 (1868). The Court has also upheld relief that compelled specific action from the 

executive on at least two occasions. See Boumediene v. Bush, 553 U.S. 723 (2008) 

(compelling Executive Branch to comply with writ of habeas corpus); United 

States v. Nixon, 418 U.S. 683 (1974) (affirming subpoena mandate to turn over 

requested materials).  

Moreover, as the Executive acknowledges, see EB at 24-25, the mandamus 

jurisdiction and cause of action conferred by 28 U.S.C. § 1361 can support 

declaratory relief. See 28 U.S.C. § 2201. The Supreme Court has held that a court 

may issue declaratory relief in lieu of issuing mandamus relief. Powell v. 

McCormack, 395 U.S. 486, 499 (1969). In addition, “a request for declaratory 

relief may be considered independently of whether other forms of relief are 

appropriate.” Id. at 518. Accordingly, “th[e] Court may, if it believes it more 

appropriate, refrain at this time from issuing a writ of mandamus to the [p]resident 

and opt instead to act pursuant to the provisions of the Federal Declaratory 

Judgment Act.” Nat’l Treasury Emps. Union, 492 F.2d at 616. 

Finally, to the extent that mandamus relief might prove necessary in this 

action, the Court could issue that relief first to a subordinate officer or to the 

EOP—rather than the president. See Judicial Watch v. Nat’l Energy Policy Dev., 

219 F. Supp. 2d at 44. For example, in Swan v. Clinton, this Court declined to issue 
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injunctive relief on the merits “to avoid confronting the elected head of a coequal 

branch of government,” but noted that “[i]f Swan’s injury can be redressed by 

injunctive relief against subordinate officials, he clearly has standing.” 100 F.3d at 

978-79. This option could also resolve the issue here—a subordinate officer could 

be required to ensure that some record of President Trump’s conversations and 

meetings with all foreign leaders is created. 

None of the authorities cited by the Executive support the sweeping 

conclusion that separation-of-powers considerations prevent the judiciary from 

enforcing clear duties that Congress has established for the Executive. In dicta, this 

Court’s opinion in Newdow v. Roberts, 603 F.3d 1002, 1013 (D.C. Cir. 2010), 

claimed that courts “have never submitted the [p]resident to declaratory relief” 

even though this Court did just that in National Treasury Employee Union v. 

Nixon, 492 F.2d at 616. See Citizens for Responsibility & Ethics in Washington v. 

Trump, 302 F. Supp. 3d 127, 139 n.6 (D.D.C. 2018), aff’d, 924 F.3d 602 (D.C. Cir. 

2019) (explaining this error and noting that “Newdow never cites or discusses 

National Treasury Employees Union”). Nor are the views expressed by Justice 

Scalia in his partial concurrence in Franklin v. Massachusetts binding on this Court 

and, in any event, hold little persuasive weight because the plurality concluded that 

declaratory relief directed at a subordinate official—one of the options available in 
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this matter—was sufficient to resolve the plaintiff’s injury. See 505 U.S. at 824 

(Scalia, J., concurring).  

Mandamus jurisdiction is rarely invoked because it is only available in the 

most exceptional of circumstances. This litigation presents those circumstances. 

The usual avenues to ensure the continued vitality of the PRA are foreclosed to 

CREW, the American people, and to Congress. The House Committee on 

Oversight and Reform has been stymied in its request for information about 

President Trump’s potential violations of the PRA,4 and no other cause of action is 

available under the Administrative Procedure Act (“APA”), see Armstrong I, 924 

F.2d at 288, or the PRA, id. at 291. In this context, the public interest in resolving 

this controversy weighs heavily in favor of the Court exercising mandamus 

jurisdiction. See Nat’l Wildlife Fed’n, 626 F.2d at 924 (“[T]he exercise of 

discretion to issue a writ of mandamus also must be guided by the court’s 

perception of the public interest.”). This Court should not foreclose mandamus 

jurisdiction where the American people have no alternative remedy to compel the 

president’s basic, ministerial obligation to create records as Congress has required.  

                                                 
4 Letter from Chairman Elijah E. Cummings, Committee on Oversight and Reform 
to Mick Mulvaney, Acting Chief of State, White House (June 24, 2019) available 
at https://oversight.house.gov/sites/democrats.oversight.house.gov/files/2019-06-
24.EEC%20to%20Mulvaney-WH%20re%20PRA.pdf 
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III. The Take Care Clause provides an independent basis for jurisdiction 
over Claim V that is separate and distinct from Claims I-IV, which are 
premised on PRA and FRA violations.  

 
The Take Care Clause, providing that the president “shall take Care that the 

Laws be faithfully executed,” U.S. Const. art. II, sec. 3, cl. 5, “is a straightforward 

legal command . . . imposing a duty throughout [the president’s] tenure in office 

with respect to the laws.” Andrew Kent, Ethan J. Leib & Jed Handelsman 

Shugerman, Faithful Execution and Article II, 132 Harv. L. Rev. 2111, 2113 (June 

2019). Here, as explained in CREW’s opening brief, the president has (1) 

disregarded the PRA’s first command to “assure that the activities, deliberations, 

decisions, and policies” of the president are documented and (2) interfered with the 

State Department’s obligations under the FRA. CB at 9-13. By doing so, he has not 

“faithfully executed” the law, and thus violated the Take Care Clause. If 

disregarding legal obligations is not a Take Care Clause violation, it is hard to 

imagine what is. See Train v. City of New York, 420 U.S. 35, 47 (1975); Nat’l 

Treasury Employees Union, 492 F.2d at 601.  

The Take Care Clause serves as a safety valve that ensures that the actions 

of the president are taken in good faith and in accordance with the law and 

Congress’s stated intent in enacting said law. As such, faithful execution should be 
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read as a duty imposed on the president and not a power bestowed on him.5 The 

framers were clear in their intention that the President of the United States would 

not be a king:  

[E]xecutive authority, with few exceptions, is to be vested in a single 
magistrate. This will scarcely, however, be considered as a point upon 
which any comparison can be grounded; for if, in this particular, there 
be a resemblance to the king of Great Britain, there is not less a 
resemblance to the Grand Seignior, to the khan of Tartary, to the Man 
of the Seven Mountains, or to the governor of New York.  
 

The Federalist No. 69 (Alexander Hamilton). “In fact[] . . . history shows that the 

framers did not borrow the language of the English coronation oaths (which did not 

include the word ‘faithful’ or its synonyms), but instead borrowed from the 

‘faithfulness’ oaths of midlevel or lower offices.” Faithful Execution and Article II, 

132 Harv. L. Rev. at 2118. “[T]he duty of faithful execution helped the 

officeholder internalize the obligation to obey the law, instrument, instruction, 

charter, or authorization that created the officer’s power,” id., “was often imposed 

to prevent officeholders from misappropriating profits that the discretion inherent 

in their offices might afford them.” Id. Viewing the Take Care Clause as a duty, 

                                                 
5 The Executive’s statement that the Take Care Clause “is purely executive and 
political” and thus “not an appropriate subject for judicial intervention,” EB at 26, 
misquotes the Supreme Court in Mississippi v. Johnson, 71 U.S. 475 (1866). In 
explaining that “[t]he duty thus imposed on the [p]resident is in no just sense 
ministerial[,]… [i]t is purely executive and political,” id. at 499, the Supreme 
Court was describing the duties imposed under the Reconstruction Acts, not the 
duty imposed by the Take Care Clause. 
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rather than a power, leads to the conclusion that the president must defer to the 

legislature and that any power and discretion bestowed upon him as “the Nation’s 

highest elected official,” EB at 27, is limited by the duty of faithful execution. 

The parties agree that not “every action by the [p]resident, or by another 

executive official, in excess of his statutory authority is ipso facto in violation of 

the Constitution.” Dalton v. Specter, 511 U.S. 462, 472 (1994) (emphasis added). 

However, some actions that violate statutes are also constitutional violations. 

Indeed, the Supreme Court in Franklin v. Massachusetts, 505 U.S. 788 (1992), 

cited by the Executive, reviewed the constitutionality of the Secretary of 

Commerce’s actions, which the plaintiffs argued also violated the APA.  

The parties also agree on the difference between “‘claims of constitutional 

violations and claims that an official has acted in excess of his statutory 

authority.’” EB at 26 (quoting Dalton, 511 U.S. at 472). In Dakota Central 

Telephone Co. v. South Dakota ex rel. Payne, the Supreme Court distinguished 

between claims that “concern[] . . . a want of [p]residential power” from those that 

concern “a mere excess or abuse of discretion in exerting a power given.” 250 U.S. 

163, 184 (1919), (quoted in Dalton, 511 U.S. at 474). Here, CREW has not alleged 

a “mere excess or abuse of discretion,” but rather that the president is taking 

proactive measures to upend both the PRA and FRA. Doing so contravenes 

decisions that under our constitutional form of government fall within the power of 
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Congress, not the president, to make. A president’s decision not to create records 

also upends the fundamental democracy-preserving objectives of the PRA and 

FRA: ensuring that there is a public record of government conduct that both the 

public and Congress can scrutinize. See Compl. ¶¶ 100-01; JA__-__. As CREW 

explained in its opening brief, CB at 43, a president’s categorical and intentional 

efforts to undermine faithful execution of the PRA and FRA can and should be 

reviewable under the Take Care Clause.  

To be sure, the claim that CREW advances under the Take Care Clause is an 

option of last resort. To the extent that all other avenues of relief—the APA, the 

PRA, and mandamus jurisdiction—were closed to CREW, the district court was 

required to consider the constitutional claim presented in the Complaint, as it is 

“essential to proper disposition” of this case. Harmon v. Brucker, 355 U.S. 579, 

581 (1958). And since a “heightened showing” is required to find that Congress 

intended to preclude review of constitutional claims, as compared to a preclusion 

of statutory claims, Webster v. Doe, 486 U.S. 592, 603 (1988), CREW’s 

constitutional claim forms an appropriate basis of relief.  

The question for this Court to decide is whether the president’s alleged 

conduct so upends the statutory recordkeeping regimes Congress created that it is 

constitutionally repugnant. CREW respectfully submits that foreclosing any form 

of judicial review of the conduct described in the Complaint would render the PRA 
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and its intersections with the FRA meaningless. It would license this president and 

future presidents to intentionally undermine the express purpose of the PRA: the 

preservation of a complete and accurate historical record of this presidency for the 

American people. This Court should not allow that to occur.  
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