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INTRODUCTION 
 
 Plaintiffs Citizens for Responsibility and Ethics in Washington (“CREW”), a self-styled 

non-partisan watchdog entity, and Refugee and Immigrant Center for Education and Legal 

Services (“RAICES”), a legal services organization, seek preliminary injunctive relief against 

Defendants the U.S. Department of Homeland Security (“DHS”) and Secretary of Homeland 

Security Kirstjen Nielsen, based on a claimed violation of the Federal Records Act (“FRA”). 

Plaintiffs assert that DHS fails to create adequate records documenting the separation of alien 

children from accompanying adults with whom they were apprehended upon entering the United 

States, so as to allow such children to be linked to those adults for the duration of their immigration 

proceedings.  

 Plaintiffs’ request for a preliminary injunction should be denied, and the three claims in 

their Amended Complaint—all variations on the same theme—should be dismissed. Plaintiffs 

attempt to use the FRA as a vehicle to address issues that, in large part, are already being litigated 

and addressed in another case, Ms. L. v. U.S. Immigration and Customs Enforcement, in the 

Southern District of California, where the court has issued a preliminary injunction halting the 

separation of class member parents from their children except in limited circumstances, and has 

continued to oversee developments related to the process of family reunification as well as changes 

to Government electronic information systems where records regarding aliens encountered at the 

border are made. Given the ongoing litigation in Ms. L., as well as the changes that have already 

occurred, among other reasons, Plaintiffs fail to show that a preliminary injunction is warranted 

here, particularly a mandatory injunction that would change the status quo, requiring DHS to 

implement additional changes to its electronic information systems before a final decision on the 

merits of Plaintiffs’ claims.   

Case 1:18-cv-02473-RC   Document 19-1   Filed 03/20/19   Page 9 of 50



2 
 

 Plaintiffs are unlikely to succeed on the merits of the FRA claim at issue in their PI motion 

because any such claim must be brought under the Administrative Procedure Act (“APA”), 5 

U.S.C. §§ 701-706, and decisions in this Circuit make clear that, in order to satisfy the APA’s 

“agency action” requirement, a plaintiff can challenge only the agency’s records creation policy. 

Moreover, the only remedy a court can provide in such a challenge is to require an FRA-compliant 

policy. Yet, Plaintiffs instead focus on asserted specific failures to create records, while urging the 

Court to engage in pervasive oversight over DHS’s day-to-day recordkeeping practices when 

encountering aliens at the border. Plaintiffs’ claim falls well outside the permissible scope of an 

APA FRA claim. In addition, DHS has already made changes in its electronic information systems 

that directly refute the asserted recordkeeping violations that Plaintiffs allege with respect to 

children and parents, and Plaintiffs fail to identify any basis in law for their assertions that DHS 

recordkeeping must also take into account alien children’s potential links to non-parent adults to 

protect the children’s rights. In fact, governing law, including the Homeland Security Act of 2002 

and the Trafficking Victims Protection Reauthorization Act of 2008, affirmatively defines alien 

children with no lawful immigration status, and apprehended only with non-parent adults, to be 

“unaccompanied,” and requires such children to be transferred to the care and custody of the 

Department of Health and Human Services (“HHS”) for their own safety and security.   

 Plaintiffs also fail to show irreparable harm. Again, there is no reason to conclude that 

DHS’s current records creation policies with respect to alien children and their parents are 

deficient, much less that a preliminary injunction is needed to remedy any asserted deficiency. 

Indeed, Plaintiffs do not identify any instance of inadequate recordkeeping with respect to any 

alien child and her parent apprehended after the Ms. L. preliminary injunction went into effect. 

RAICES fails to show an organizational injury fairly traceable to asserted DHS actions, nor that 
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those actions directly conflict with RAICES’s mission, which RAICES continues to carry out. 

While RAICES attempts to assert an injury on behalf of its clients, it cannot establish standing or 

irreparable injury on behalf of future clients that are not yet known. Nor is it clear that RAICES’s 

injury could be redressed by the requested injunction, as RAICES fails to explain how it would 

gain access to the records Plaintiffs assert DHS must create. CREW’s asserted informational injury 

also relies on the unlikely assumption that it could somehow gain access to the information at 

issue—which is information about specific individuals—if DHS were to create records containing 

that information. Plaintiffs’ asserted irreparable injuries are insufficient for a preliminary 

injunction, and indeed, they fail to establish Plaintiffs’ standing.  

 Finally, the balance of hardships weighs against a preliminary injunction, when the 

requested injunction would require DHS and its component agencies to change records creation 

policies and practices, including their electronic information systems, in a manner not required by 

any substantive law, and would also require DHS to navigate between and attempt to reconcile 

potentially inconsistent requirements by different courts. It would be in the public interest to allow 

the court in Ms. L. to continue handling issues related to family separations at the border, including 

records-related issues. Because the same or similar reasons also compel the conclusion that 

Plaintiffs lack standing to pursue any of their claims, and that they fail to state a claim upon which 

relief can be granted, the Court should deny their Motion for Preliminary Injunction and dismiss 

this action in its entirety. 

STATUTORY AND REGULATORY FRAMEWORK 
 

I. Federal Records Act 
 

 The FRA is “a collection of statutes governing the creation, management, and disposal of 

records by federal agencies.” Pub. Citizen v. Carlin, 184 F.3d 900, 902 (D.C. Cir. 1999); see 44 
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U.S.C. §§ 2101-20, 2901-11, 3101-07, 3301-14. These statutory provisions “establish a unified 

system for handling the ‘life cycle’ of federal records—covering their creation, maintenance and 

use, and eventually their disposal by either destruction or deposit for preservation.” Am. Friends 

Serv. Comm. v. Webster, 720 F.2d 29, 36 (D.C. Cir. 1983).  

 While most FRA litigation has involved attempts to enjoin the destruction of records, 

Plaintiffs here seek to compel DHS to create and maintain certain records. The FRA addresses the 

creation and maintenance of records in general terms, reflecting Congress’s intent to “strike a 

balance ‘between developing efficient and effective records management, and the substantive need 

for Federal records.’” Armstrong v. Bush, 924 F.2d 282, 292 (D.C. Cir. 1991) (“Armstrong I”) 

(quoting S. Rep. No. 1326, 94th Cong., 2d Sess. 2 (1976)). Among the “goals” identified in the 

statute are the “[a]ccurate and complete documentation of the policies and transactions of the 

Federal Government,” while establishing and maintaining control mechanisms that would both 

“prevent the creation of unnecessary records” and facilitate “the effective and economical 

operations of an agency.” 44 U.S.C. § 2902(1), (3).  

 The FRA broadly requires agency heads to “make and preserve records containing 

adequate and proper documentation of the organization, functions, policies, decisions, procedures, 

and essential transactions of the agency and designed to furnish the information necessary to 

protect the legal and financial rights of the Government and of persons directly affected by the 

agency’s activities.” 44 U.S.C. § 3101.1 Agency heads must also “establish and maintain an active, 

                                                           
1 The FRA defines “records” to include “all recorded information, regardless of form or 
characteristics, made or received by a Federal agency under Federal law or in connection with the 
transaction of public business and preserved or appropriate for preservation by that agency or its 
legitimate successor as evidence of the organization, functions, policies, decisions, procedures, 
operations, or other activities of the United States Government or because of the informational 
value of data in them.” 44 U.S.C. § 3301(a)(1)(A). The Archivist’s decision on whether recorded 
information is a record under this definition is “binding on all Federal agencies.” Id. § 3301(b). 
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continuing program for the economical and efficient management of the records of the agency.” 

Id. § 3102. At the same time, the FRA vests the Archivist of the United States (“the Archivist”) 

with the responsibility to provide guidance and assistance to Federal agencies in carrying out these 

obligations. Id. § 2904(a)(1)-(2); see also id. § 3102(3) (requiring agency records management 

programs to cooperate with the Archivist). The FRA also directs the Archivist to “promulgate 

standards, procedures, and guidelines with respect to records management,” id. § 2904(c)(1), 

while, in addition, authorizing the Archivist to inspect an agency’s records or records management 

practices and programs “for the purpose of rendering recommendations for the improvement of 

records management practices and programs,” id. § 2906; see also id. § 2904(c)(7). The Archivist 

must report at least annually to appropriate committees of Congress and to the Director of the 

Office of Management and Budget regarding the results of any inspections, and “on evaluations 

of responses by Federal agencies to any recommendations resulting from inspections.” Id. 

§ 2904(c)(8)(A)-(B).  

 Pursuant to Congress’s direction in the FRA, the National Archives and Records 

Administration (“NARA”) has promulgated regulations setting forth more detailed descriptions of 

the records that an agency must create and maintain. In particular, in order “[t]o meet their 

obligation for adequate and proper documentation, agencies must prescribe the creation and 

maintenance of records that: 

(a) Document the persons, places, things, or matters dealt with by the agency.  
(b) Facilitate action by agency officials and their successors in office. 
(c) Make possible a proper scrutiny by the Congress or other duly authorized agencies of 

the Government. 
(d) Protect the financial, legal, and other rights of the Government and of persons directly 

affected by the Government’s actions. 
(e) Document the formulation and execution of basic policies and decisions and the taking 

of necessary actions, including all substantive decisions and commitments reached 
orally (person-to-person, by telecommunications, or in conference) or electronically. 

(f) Document important board, committee, or staff meetings. 
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36 C.F.R. § 1222.22. NARA regulations also provide examples of records “essential to protect the 

legal and financial rights of the Government and of the individuals directly affected by its 

activities,” which “include accounts receivable records, social security records, payroll records, 

retirement records, and insurance records.” Id. § 1223.2. 

 NARA regulations also set forth the circumstances under which NARA will undertake an 

inspection of an agency’s records management program, id. § 1239.20, as well as the procedure 

for such an inspection, id. § 1239.24. The regulations also provide that, following an inspection, 

an agency “must submit a plan of corrective action that specifies how the agency will address each 

inspection report recommendation.” Id. § 1239.26. Once NARA and the agency agree on the plan, 

the agency “must submit progress reports to NARA until all actions are completed.” Id. 

II. Statutory Scheme Requiring Transfer of Unaccompanied Alien Children to HHS 

Also relevant here is the statutory framework within which DHS generally is required to 

transfer unaccompanied alien children (“UACs”) to HHS. Congress first vested HHS with 

responsibility for the care of UACs “who are in Federal custody by reason of their immigration 

status” in the Homeland Security Act of 2002 (“HSA”), Pub. L. No. 107-296, § 462(a), (b)(1)(A), 

116 Stat. 2135 (codified at 6 U.S.C. § 279(a), (b)(1)(A)). The HSA defines an “unaccompanied 

alien child” as:  

a child who- 
(A) has no lawful immigration status in the United States;  
(B) has not attained 18 years of age; and  
(C) with respect to whom-- 

(i) there is no parent or legal guardian in the United States; or  
(ii) no parent or legal guardian in the United States is available 
to provide care and physical custody.  
 

6 U.S.C. § 279(g)(2). The HSA also vested in HHS the responsibility for making all placement 

decisions for UACs, and required HHS to coordinate these placement decisions with DHS. Finally, 
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the HSA prohibited HHS from releasing UACs on their own recognizance. See 6 U.S.C. 

§ 279(b)(l)(C), (D), (b)(2).  

The William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 

(“TVPRA”), Pub. L. No. 110-457, 122 Stat. 5044 (2008) (codified in relevant part at 8 U.S.C> 

§ 1232), took further steps to ensure that UACs are not victims of human trafficking. Through the 

TVPRA, Congress intended to protect children from trafficking while also allowing for family 

reunification in a manner that protects the best interests of the child. See 154 Cong. Rec. S10887 

(daily ed. Dec. 2008) (statement of Sen. Feinstein). The TVPRA thus made clear that HHS, and 

not DHS or its components, is responsible for the care and custody of all UACs, as well as all 

placement decisions for UACs in HHS custody. The statute provides that “the care and custody of 

all unaccompanied alien children, including responsibility for their detention, where appropriate, 

shall be the responsibility of” HHS. 8 U.S.C. § 1232(b)(1). It also requires that: 

Except in the case of exceptional circumstances, any department or agency 
of the Federal Government that has an unaccompanied alien child in custody 
shall transfer the custody of such child to the Secretary of Health and 
Human Services not later than 72 hours after determining that such child is 
an unaccompanied alien child.    

 
Id. § 1232(b)(3). It also provides guidelines for HHS’s release of UACs from HHS custody to 

sponsors, including dictating the requirements for HHS to evaluate the suitability of any sponsor. 

Id. § 1232(c)(3). The TVPRA states that the UAC may not be 

placed with a person or entity unless [HHS] makes a determination that the 
proposed custodian is capable of providing for the child’s physical and mental well-
being. Such determination shall, at a minimum, include verification of the 
custodian’s identity and relationship to the child, if any, as well as an independent 
finding that the individual has not engaged in any activity that would indicate a 
potential risk to the child. 
 

Id. § 1232(c)(3)(A).  
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FACTUAL BACKGROUND 

I. Relevant DHS Records Management Policies and Systems 
 

 DHS Directive 141-01 requires all DHS employees to “[c]reate, receive, and maintain 

official records providing adequate and proper documentation in support of DHS activities.” DHS 

Dir. No. 141-01(V)(A), attached to Declaration of Paul Johnson (“Johnson Decl.”), attached 

hereto; see also DHS Instruction No. 141-01-001(V)(J)(1) (directing DHS employees to 

“[p]roperly identify, capture, retain, file, and dispose of or transfer records . . . in accordance with 

Title 44 U.S.C. Chapter 31; NARA regulations, 36 CFR Chapter XII, Subpart B; and DHS records 

policy”), attached to Johnson Decl. Directive 141-01 further requires DHS employees to 

“[m]aintain records according to a designated DHS file plan, which allows for retrieval across the 

varied DHS missions.” Dir. 141-01(V)(D). In addition, it requires that employees receive training, 

when hired and annually thereafter, “to ensure awareness of their responsibilities to maintain and 

safeguard DHS records.” Id. 141-01(V)(E).  

 DHS’s components utilize various electronic information systems to create and maintain 

information necessary to the execution of its homeland security and border security missions. For 

example, U.S. Customs and Border Protection (“CBP”), through its operational offices the U.S. 

Border Patrol and the Office of Field Operations (“OFO”), uses electronic systems to collect and 

maintain information about individuals it encounters at the U.S. border. Similarly, U.S. 

Immigration and Customs Enforcement (“ICE”) uses electronic systems to document information 

about aliens encountered, detained, and removed from the United States.  

 Within CBP, the U.S. Border Patrol, which patrols the border between official ports of 

entry and thus is responsible for apprehending aliens who illegally enter the country between ports, 

uses an electronic portal, called the e3 portal, to collect biographical and biometric data about 

apprehended individuals, as well as information regarding where, and the circumstances in which, 
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such individuals were apprehended.2 e3 PIA, at 1. The e3 portal is the Border Patrol’s portal to 

ICE’s Enforcement Integrated Database (“EID”) as well as the DHS Automated Biometric 

Identification System (“IDENT”). Id. Information entered into e3 is directly transmitted to EID 

and to IDENT. See id. 

 CBP’s OFO conducts inspections of all individuals entering the United States through 

official ports of entry. During the inspection process, OFO collects various types of information 

and records it in various databases, including a database called SIGMA, which can be accessed 

through an information-sharing platform called TECS.3 See 2016 TECS PIA, at 2-4, 40. In 

addition, if a traveler is referred to secondary inspection, or if an alien is found to be inadmissible 

to the United States, further information is recorded in CBP systems. See id. at 4-6. When ICE 

takes custody of inadmissible aliens who were encountered at the border, it documents all relevant 

information in its EID system, which captures and maintains information related to the 

investigation, arrest, booking, detention, and removal of persons encountered during immigration 

and law enforcement investigations and operations conducted by ICE and CBP.4 In addition, ICE 

maintains the Online Detainee Locator System (“ODLS”), a public system available at 

http://www.ice.gov/locator, which allows family members, legal representatives, and members of 

                                                           
2 The Border Patrol’s e3 system is described in a privacy impact assessment (“PIA”), 
DHS/CBP/PIA-012(a) CBP Portal (E3) to EID/IDENT (Aug. 2017) (“e3 PIA”), available at 
https://www.dhs.gov/publication/cbp-portal-e3-enforceident, as well as a systems of records 
notice (“SORN”), 81 Fed. Reg. 72601-01 (Oct. 20, 2016).  
3 TECS PIAs are available at https://www.dhs.gov/sites/default/files/publications/DHS-PIA-ALL-
021%20TECS%20System%20Platform.pdf (“2016 TECS PIA”) and https://www.dhs.gov/sites/ 
default/files/publications/privacy-pia-cbp-tecs-december2010_0.pdf (“2010 TECS PIA”). See 
also TECS SORN, 73 Fed. Reg. 77778-01 (Dec. 19, 2008).  
 
4 EID PIAs are available at https://www.dhs.gov/publication/dhsicepia-015h-enforcement-
integrated-database-eid-criminal-history-information-sharing. See also EID SORN, 81 FR 
72080-01 (Oct. 19, 2016).  
 

Case 1:18-cv-02473-RC   Document 19-1   Filed 03/20/19   Page 17 of 50



10 
 

the public to locate immigration detainees who are in ICE detention.5 

 As of April 19, 2018, the Border Patrol’s e3 system includes a yes/no check box allowing 

agents to indicate that a child was separated from a parent. GAO, Unaccompanied Children: 

Agency Efforts to Reunify Children Separated from Parents at the Border, GAO-19-163 (Oct. 

2018) (“GAO Rpt.”) (Pl. ex.2) [ECF 14-4] at 17 & n.45. OFO also “modified its [SIGMA] data 

system and issued guidance to its officers on June 29, 2018, to track children separated from their 

parents.” Id. at 17 (footnote omitted). On July 6, 2018, HHS added a “check box for indicating that 

a child was separated from his or her parents” to its UAC Portal—a separate HHS system for 

receiving information about children transferred to HHS. Id. at 18. Both ICE and Border Patrol 

have direct access to the UAC Portal, and OFO also sends relevant information about UACs 

requiring placement to HHS. Id. at 16 n.43. On July 5, 2018, the Border Patrol issued guidance, 

“directing its agents to use the new indicator for separated children in the UAC Portal and provide 

the parent’s alien number in the UAC Portal when making referrals to [HHS’s Office of Refugee 

Resettlement (“ORR”)] as of July 6, 2018.” Id. 

II. Executive Order 13841 
 
 On June 20, 2018, the President issued Executive Order (“E.O.”) 13841, stating that it is 

“the policy of this Administration to maintain family unity, including by detaining alien families 

together where appropriate and consistent with law and available resources.” E.O. 13841 § 1, 83 

Fed. Reg. 29,435. The E.O. further directs DHS, “to the extent permitted by law and subject to the 

availability of appropriations, maintain custody of alien families during the pendency of any 

criminal improper entry or immigration proceedings involving their members,” unless “there is a 

                                                           
5 The ODLS PIA is available at 
https://www.dhs.gov/sites/default/files/publications/privacy pia 19 ice odls.pdf.  
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concern that detention of an alien child with the child’s alien parent would pose a risk to the child’s 

welfare.” Id. § 3(a)-(b). The E.O. defines “alien family” to mean an alien who entered the country 

illegally with an alien child or alien children and was detained, together with that person’s alien 

child or alien children. Id. § 2.  

III. Ms. L. v. ICE, No. 18-cv-428 (S.D. Cal.) 
 
 On June 26, 2018, following the President’s issuance of E.O. 13841, the court in Ms. L. v. 

ICE, a putative class action already underway in the Southern District of California, certified a 

class and issued a preliminary injunction that, among other things, prohibits DHS from detaining 

class member parents in DHS custody “without and apart from their minor children absent a 

determination that the parent is unfit or presents a danger to the child, unless the parent 

affirmatively, knowingly, and voluntarily declines to be reunited with the child in DHS custody.” 

Ms. L. v. ICE, 310 F. Supp. 3d 1133, 1149 (S.D. Cal. 2018). The class certified in Ms. L. consists 

of “[a]ll adult parents who enter the United States at or between designated ports of entry who (1) 

have been, are, or will be detained in immigration custody by the [DHS], and (2) have a minor 

child who is or will be separated from them by DHS and detained . . . absent a determination that 

the parent is unfit or presents a danger to the child.” Id. at 1139 n.5.6 The certified class excludes 

parents with a criminal history or communicable disease, those apprehended in the interior of the 

United States, or those subject to E.O. 13841. Id. 

 Since entry of the preliminary injunction, the court in Ms. L. has convened frequent status 

                                                           
6 Originally, the Government interpreted the class as limited to parents whose children were 
detained on the date the preliminary injunction was issued. Order of Mar. 8, 2019 [ECF 386], at 3, 
Ms. L., (S.D. Cal.). On March 8, 2019, the court in Ms. L. modified the class definition to include 
all parents who entered the United States at or between designated ports of entry on or after July 
1, 2017, “who (1) have been, are, or will be detained in immigration custody by DHS, and (2) have 
a minor child who has been, is or will be separated from them by DHS and detained . . . absent a 
determination that the parent is unfit or presents a danger to the child.” Id. at 13-14. 
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conferences. Among other things, the court has required periodic updates from the Government 

regarding the information technology (“IT”) systems of DHS and HHS, and how information about 

alien parents and children is gathered and maintained. See, e.g., Order Setting Further Status 

Conference [ECF 331], Ms. L. (S.D. Cal. Dec. 3, 2018). In responding to these orders in Ms L., the 

Government has provided information regarding DHS IT systems and the communication of 

information between DHS and HHS. For example: 

• In the parties’ November 29, 2018 joint status report (“JSR”), the Government explained: 

U.S. Customs and Border Protection’s U.S. Border Patrol (USBP) and U.S. Immigration 
and Customs Enforcement (ICE) are responsible for the majority of referrals of 
Unaccompanied Alien Children (UAC) to ORR. ORR maintains information on UACs in 
its UAC Portal. The USBP record database is able to push referral information on UACs 
directly into the UAC Portal’s referral page. ICE also has access to the UAC Portal referral 
page and directly enters UAC information into the system.  
 
In the summer of 2018, ORR added a checkbox to the UAC Portal’s referral page to 
indicate whether a child has been separated from family. The referral page also has a 
“notes” section where USBP and ICE can type in the name and other information of the 
separated family member, including their alien number. Additionally, USBP and ICE can 
enter this information into the parent/relative information section of the referral. 

 
 See JSR [ECF 329], at 11, Ms. L. (S.D. Cal. filed Nov. 29, 2018).  
 

• In the December 12, 2018 JSR, the Government explained: 
 

Starting in April 2018, CBP enhanced data fields within its own electronic systems of 
record to better account for separations of family units. Specifically, if a family unit must 
be separated, agents and officers will indicate that fact, as well as the reason for the 
separation, into the electronic system of record. In other words, if a child who was 
originally encountered as part of a family unit is separated, the fact of that separation and 
the reasons for the separation will be documented in the electronic system of record, for 
both the parent and the child. ICE has access to information entered into CBP’s electronic 
systems of record. Additionally, as explained in the last JSR, both ICE and CBP’s U.S. 
Border Patrol have direct access to HHS’ UAC Portal, and so information from those 
systems will be transferred directly to HHS at the time of a referral to HHS. CBP’s Office 
of Field Operations also provides relevant information about a separated child and his or 
her parent when referring the child to HHS. In addition, CBP generally provides HHS with 
both the child’s A-number and the separated parent’s A-number at the time of referral.  
 
ORR maintains information on UACs in its UAC Portal. The USBP record database is able 
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to push referral information on UACs directly into the UAC Portal’s referral page. ICE 
also has access to the UAC Portal referral page and directly enters UAC information into 
the system. In the summer of 2018, ORR added a checkbox to the UAC Portal’s referral 
page to indicate whether a child has been separated from family. The referral page also has 
a “notes” section where USBP and ICE can type in the name and other information of the 
separated family member, including their alien number. Additionally, USBP and ICE can 
enter this information into the parent/relative information section of the referral. ORR also 
has a data team responsible for maintaining information on children of potential class 
members. ORR’s data team receives data from ICE weekly on potential class members in 
ICE custody with children in ORR care, including the location of the parent. 

 See JSR [ECF 334], at 16-17, Ms. L. (S.D. Cal. filed Dec. 12, 2018) (“Dec. 12 JSR”). 
 

• In the February 20, 2019 JSR, the Government set forth an “Outline of Processes and 
Procedures,” which “memorializes the processes, procedures, tracking, and 
communication between the agencies that have been adopted by the agencies since June 
26, 2018, in accordance with the requirements of the Court’s preliminary injunction order.”  
See JSR [ECF 360], at 13-17, Ms. L. (S.D. Cal. filed Feb. 20, 2019) (“Feb. 20 JSR”). 
 
Specifically, the Government described the circumstances under which DHS initiates 
separation, which are “based on a parent’s: 1) criminal history; 2) communicable disease; 
3) unfitness or dangerousness (including hospitalizations); or 4) some other criteria that do 
not automatically exclude the parent from being treated as a Ms. L class member at a later 
point in time (i.e., referral for criminal prosecution of as a material witness),” and the 
procedures for considering reunification. Id. at 14-17. The outline indicates that “DHS will, 
if appropriate, relay the basis for separation to the adult, or to the adult’s attorney, upon 
request,” but that “CBP will not generally provide reasons to the adult if doing so would 
create a risk to the child’s safety or would not otherwise be in the child’s best interests, and 
will not do so in situations in which CBP suspects fraud, smuggling, and/or trafficking.” 
Id. at 14. DHS will also communicate the reasons for separation to HHS, and “HHS will 
ensure that information about the separation is communicated to the field so that attorneys 
representing the children can obtain information about the separations from the FFS or case 
managers.” Id. 
 

• In the March 6, 2019 JSR, the Government explained that it had “provided Plaintiffs with 
a report containing information regarding families separated since the Court’s June 26, 
2018 preliminary-injunction order. Defendants intend to provide updated reporting to 
Plaintiffs on a regular basis.” In addition: 
 
In the last [JSR], Defendant submitted a summary outline memorializing the processes, 
procedures, tracking, and communication between the agencies that have been adopted by 
the agencies since June 26, 2018. The outline also provided an overview of the options for 
separated parents and children to obtain information and assess their options for 
reunification. Since the last joint status report, as requested by the Court at the February 
21, 2019 status conference, counsel for Defendants has also reached out to representatives 
for the Bureau of Prisons and the U.S. Marshals Service to ensure that those entities are 
included in further discussions regarding these processes and procedures.  
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On March 4, 2019, Plaintiffs and lawyers for the children’s service providers sent 
comments and questions in response to the government’s proposals. Defendants are 
reviewing those comments and questions, and will continue to meet and confer with 
Plaintiffs on these issues. 

See JSR [ECF 382], at 11-12, Ms. L. (S.D. Cal. filed Mar. 6, 2019). 

IV. Procedural History 
 
 Plaintiff CREW filed a Complaint on October 26, 2018. [ECF 1.] Plaintiffs CREW and 

RAICES filed an Amended Complaint (“Am. Compl.”) on December 14, 2018, asserting three 

counts. [ECF 7.] Count 1 claims that DHS “has failed to establish and maintain a sufficient agency-

wide records management program in compliance with the FRA and its implementing 

regulations.” Am. Compl. ¶ 65. Count 2 asserts that “DHS has repeatedly failed, and continues to 

fail, to create records sufficient to link alien children with adult companions with whom they were 

apprehended at the border, including not only parents, but other adult family members and 

caretakers.” Id. ¶ 74. Count 3 asserts that “DHS has failed to create adequate records documenting 

‘the formulation and execution of basic policies and decisions and the taking of necessary actions, 

including all substantive decisions and commitments reached orally (person-to-person, by 

telecommunications, or in conference) or electronically’ in connection with its implementation and 

rollback of the Zero Tolerance Policy.” Id. ¶ 84.  

 On March 8, 2019, Plaintiffs filed a Motion for Preliminary Injunction with respect to 

Count 2 of their Amended Complaint. [ECF 14.] The Motion asks the Court to issue a preliminary 

injunction requiring DHS to create “on a forward-going basis, pending final disposition of this 

case, records that (1) document every separation of a alien child from an adult companion with 

whom the child is apprehended at the border; (2) include data sufficient to ensure that the child 

and adult can be linked together and tracked through the duration of their immigration proceedings; 

and (3) adequately describe the circumstances of and reasons for any separation of a parent or legal 
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guardian from a child.” Memorandum in Support of Plaintiffs’ Motion for Preliminary Injunction 

(“PI Mem.”), at 43. 

ARGUMENT 

I. THE COURT SHOULD DENY PLAINTIFFS’ REQUEST FOR A MANDATORY 
PRELIMINARY INJUNCTION WITH RESPECT TO COUNT 2 

Plaintiffs seek a preliminary injunction in connection with Count 2 of their Amended 

Complaint. “Preliminary injunctive relief is an ‘extraordinary remedy never awarded as of right.’” 

N. Air Cargo v. U.S. Postal Serv., 756 F. Supp. 2d 116, 121 (D.D.C. 2010) (quoting Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008)). The party seeking relief must “by a clear 

showing, carr[y] the burden of persuasion.” Cobell v. Norton, 391 F.3d 251, 258 (D.C. Cir. 2004). 

A court should grant a preliminary injunction “only when the moving party shows ‘(1) a substantial 

likelihood of success on the merits, (2) that it would suffer irreparable injury if the injunction were 

not granted, (3) that an injunction would not substantially injure other interested parties, and (4) 

that the public interest would be furthered by the injunction.’” John Doe Co. v. Consumer Fin. 

Prot. Bureau, 235 F. Supp. 3d 194, 201 (D.D.C. 2017) (quoting Chaplaincy of Full Gospel 

Churches v. England, 454 F.3d 290, 297 (D.C. Cir. 2006)). The third and fourth factors “‘merge 

when the Government is the opposing party.’” Colo. Wild Horse v. Jewell, 130 F. Supp. 3d 215, 

220-21 (D.D.C. 2015) (quoting Nken v. Holder, 556 U.S. 418, 435 (2009)).7  

Plaintiffs have not demonstrated that any of these factors weigh in favor of a preliminary 

injunction in this case. Moreover, a preliminary injunction has a “limited purpose”—to preserve 

                                                           
7 “The D.C. Circuit has, in the past, followed the ‘sliding scale’ approach to evaluating preliminary 
injunctions. . . . The continued viability of the sliding scale approach is highly questionable, 
however, in light of the Supreme Court’s holding in Winter v. Nat. Res. Def. Council, 555 U.S. 7, 
22 (2007).” Singh v. Carter, 185 F. Supp. 3d 11, 16 (D.D.C. 2016) (citing In re Navy Chaplaincy, 
738 F.3d 425, 428 (D.C. Cir. 2013) for the proposition that all four prongs of the preliminary 
injunction standard must be met before injunctive relief can be granted). In any event, regardless 
of which standard is applied, preliminary injunctive relief is inappropriate here. 
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the status quo until the court can adjudicate the underlying dispute. Univ. of Tex. v. Camenisch, 

451 U.S. 390, 395 (1981). Because the preliminary injunction that Plaintiffs seek would be 

mandatory in nature—meaning that its terms would alter rather than preserve the status quo—the 

Court should deny their motion.  

A. Emergency Injunctive Relief Should Be Denied Because Plaintiffs Do Not Seek 
To Preserve the Status Quo 

The D.C. Circuit “has expressly cautioned that ‘[t]he power to issue a preliminary 

injunction, especially a mandatory one, should be ‘sparingly exercised,’” Newark Pre-Sch. 

Council, Inc. v. HHS, 201 F. Supp. 3d 72, 78 (D.D.C. 2016) (quoting Dorfmann v. Boozer, 414 

F.2d 1168, 1173 (D.C. Cir. 1969)), and has characterized the standard for a mandatory preliminary 

injunction as “demanding.” Archdiocese v. Wash. Metro Area Transit Auth., 897 F.3d 314, 319 

(D.C. Cir. 2018). Heeding these warnings, courts in this Circuit have held that a party seeking a 

preliminary injunction bears a “significantly heightened” burden when, as here, “a plaintiff 

requests affirmative injunctive relief” that would change the status quo rather than merely 

preserving it. Feng Wang v. Pompeo, 354 F. Supp. 3d 13, 20 (D.D.C. 2018); accord English v. 

Trump, 279 F. Supp. 3d 307, 316 (D.D.C. 2018). This heightened burden is warranted because, at 

its core, “‘[t]he purpose of a preliminary injunction is merely to preserve the relative positions of 

the parties’” while the Court decides the merits of a plaintiff’s claim. Newark Pre-Sch. Council, 

Inc., 201 F. Supp. 3d at 78 (quoting Univ. of Tex., 451 U.S. at 395). Courts thus have held that a 

party seeking a mandatory injunction must “clearly” show that “he or she is entitled to relief or 

that extreme or very serious damage will result from the denial of the injunction.” Elec. Privacy 

Info. Ctr. v. DOJ, 15 F. Supp. 3d 32, 39 (D.D.C. 2014) (collecting cases).  

Here, Plaintiffs’ request for “preliminary” injunctive relief is one and the same as the 

ultimate relief they seek in connection with Count 2 of their Amended Complaint—an order 
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affirmatively directing DHS “to create on a forward-going basis” records that “(1) document every 

separation of a alien child from an adult companion with whom the child is apprehended at the 

border, (2) include data sufficient to ensure that the child and adult can be linked together and 

tracked throughout the duration of their immigration proceedings; and (3) adequately describe the 

circumstances of and reasons for any separation of a parent or legal guardian from a child.” PI 

Mem. at 43; cf. Am. Compl. ¶ 74 (asserting DHS has failed “to create records sufficient to link 

alien children with adult companions with whom they were apprehended at the border, including 

not only parents, but other adult family members and caretakers”), id. at 33 (requesting “injunctive 

relief compelling DHS to make and preserve records” that plaintiffs contend are required). 

Plaintiffs’ motion thus inverts the fundamental purpose of preliminary injunctive relief, to preserve 

the status quo. See Univ. of Tex., 451 U.S. at 395. Preliminary emergency relief is plainly 

unwarranted in these circumstances. 

B. Plaintiffs Are Unlikely To Succeed on the Merits of Count 2 

The preliminary injunction factors also weigh against emergency relief in this case. “The 

likelihood of success requirement is the most important of these factors.” Elec. Privacy Info. Ctr. 

v. FTC, 844 F. Supp. 2d 98, 101 (D.D.C. 2012). “When [a] plaintiff has failed to show a likelihood 

of success on the merits, the ‘court need not proceed to review the other three preliminary 

injunction factors.’” Id. (quoting Ark. Dairy Coop. Ass’n v. Dep’t of Agric., 573 F.3d 815, 832 

(D.C. Cir. 2009)). Here, Plaintiffs fail to show that they are likely to succeed in their Count 2 claim 

seeking injunctive and declaratory relief with respect to DHS’s alleged failure to “create records 

sufficient to link alien children with adult companions with whom they were apprehended at the 

border.” See Am. Compl. ¶ 74.  
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1. Count 2 Does Not Fit Within the Narrow Scope of Claimed FRA 
Violations that Courts Have Allowed Under the APA 

 
 First and foremost, Count 2 does not present a proper APA claim. The FRA “does not 

contain an express or implied private right of action.” Judicial Watch, Inc. v. Kerry, 844 F.3d 952, 

954 (D.C. Cir. 2016) (citing Kissinger v. Reporters Comm. for Freedom of the Press, 445 U.S. 

136, 148-50 (1980)). Accordingly, any claim asserting a violation of the FRA necessarily arises 

under the APA. Acknowledging as much, Plaintiffs style their Count 2 as an APA claim, 

presenting challenges, in the alternative, under either 5 U.S.C. § 706(1) or (2)(A). Plaintiffs also 

rely heavily on CREW v. Pruitt (“CREW I”), 319 F. Supp. 3d 252 (D.D.C. 2018), arguing that the 

Court in Crew I authorized an APA claim for “failure to create records required by 44 U.S.C. 

§ 3101 and 36 C.F.R. § 1222.22.” Am. Compl. ¶ 22; cf. PI Mem. at 6, 21-22.  

 However, the holding in CREW I was far more circumscribed than Plaintiffs suggest and 

indeed requires the rejection of Plaintiffs’ purported APA claims here. As the Court in CREW I 

explained, the D.C. Circuit has identified two types of agency action amenable to challenge under 

the APA as allegedly in violation of the FRA: (1) the agency’s alleged failure to employ adequate 

“recordkeeping guidelines and directives”; and (2) the agency head’s or Archivist’s failure to seek 

the initiation of an enforcement action by the Attorney General under 44 U.S.C. § 3106 “to prevent 

the destruction or removal of records” in contravention of agency guidelines and directives. 

Armstrong, 924 F.2d at 293, 295; see CREW I, 319 F. Supp. 3d at 257-58. A claim that “agency 

employees were not complying with such guidelines,” however, “was barred from judicial 

review.” Id. (citing Armstrong, 924 F.2d at 291).   

 Judge Boasberg applied the reasoning of Armstrong to extend its holding in one narrow 

respect. The Court held that, in addition to the two claims that the D.C. Circuit had identified in 

Armstrong, a plaintiff may also challenge an agency’s alleged failure to establish “policies and 
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regulations regarding what records an agency must create” that comply with 44 U.S.C. § 3101. See 

CREW I, 319 F. Supp. 3d at 260; accord CREW v. Wheeler (“CREW II”), 352 F. Supp. 3d 1, 5 

(D.D.C. 2019) (“D.C. Circuit law permitted plaintiffs to use the [APA] to enforce compliance with 

the FRA in a narrow circumstance: when plaintiffs challenge an ‘agency policy—formal or 

otherwise—that refuses to make’ or preserve ‘records in accordance with the FRA.’”). The Court 

emphasized, however, that a plaintiff could not “demand judicial review of isolated acts allegedly 

in violation of § 3101,” nor could it require the Court to exercise “pervasive oversight” over an 

agency’s compliance with the FRA. CREW I, 319 F. Supp. 3d at 260. Such claims are barred 

because they fail to adhere to the APA’s “final agency action” requirement in 5 U.S.C. § 704.8 See 

id. In particular, the agency action requirement precludes “broad programmatic attacks” on agency 

behavior, Norton v. SUWA, 542 U.S. 55, 67 (2004), or efforts to seek “wholesale improvement of 

[an agency] program by court decree,” Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 891 (1990). 

Cf. Ramirez v. ICE, 338 F. Supp. 3d 1, 40 (D.D.C. 2018). 

 Plaintiff CREW had asserted in CREW I that the EPA Administrator had adopted a 

“practice of refusing to create records of substantive decisions,” contrary to § 3101—the same 

FRA provision at issue here. CREW I, 319 F. Supp. 3d at 258. But the Court ultimately dismissed 

the claim as moot because, following the EPA Administrator’s departure, EPA provided evidence 

showing it had “implemented a new policy” that complied with the FRA. CREW II, 352 F. Supp. 

                                                           
8 The D.C. Circuit generally applies the APA’s “agency action” requirement in the context of FRA 
cases. See Judicial Watch, Inc., 844 F.3d at 954 (recognizing an APA claim asserting that the 
Archivist or agency head had failed to take required enforcement action in regard to an agency’s 
destruction of records fell within the “agency action” limitation); Wagdy v. Sullivan, 316 F. Supp. 
3d 257 (D.D.C. 2018) (rejecting APA claim alleging FRA violation because “[a]n agency’s 
decision to collect and store information in a government database, without more, is clearly not 
[‘agency action’ within the meaning of the APA].”), aff’d sub nom. Wagdy v. Pompeo, No. 18-
5244, 2019 WL 479845 (D.C. Cir. Jan. 31, 2019). 
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3d at 5. The Court rejected CREW’s position that a compliant policy was “not enough,” as well as 

its request that the Court issue an order “compelling [EPA] to make and preserve as federal records 

all records containing adequate and proper documentation of the organization, functions, policies, 

decisions, procedures and essential transactions of the agency.” Id. Such an order, the Court again 

emphasized, would contravene the APA’s “final agency action” requirement, and would instead 

call for “pervasive oversight of an agency’s compliance with the FRA,” which the APA does not 

allow. Id. (citing SUWA, 542 U.S. at 67). 

 Plaintiffs here inexplicably request precisely the kind of order—one that would compel the 

creation of specific records on an ongoing basis—that Judge Boasberg rejected in CREW I and II. 

See Am. Compl. ¶ 80 & p.33 (seeking an order “compelling DHS to make and preserve records”); 

PI Mem. at 43 (seeking preliminary injunction that would “requir[e] DHS to create [records] on a 

forward-going basis”).9 This Court should reject Plaintiffs’ request for the same reasons that Judge 

Boasberg did: Such an order would insert the Court into the day-to-day recordkeeping practices of 

DHS personnel, amounting to pervasive oversight of DHS’s ongoing collection of information 

with respect to every alien adult apprehended at the border with a child. See CREW II, 352 F. Supp. 

3d at 6 (“A single and isolated act of failing to create such a record could run afoul of such an 

order.”). Such an order clearly would be inappropriate when “isolated acts” of noncompliance with 

a policy are not subject to judicial review in the first place. CREW I, 319 F. Supp. 3d at 260; cf. 

Armstrong, 924 F.2d at 291.10 Count 2 thus is unlikely to succeed, and should be dismissed, 

                                                           
9 Indeed, Plaintiffs fail to cite Judge Boasberg’s January 10, 2019 decision in CREW II even 
though Plaintiff CREW was a party to that case.  
 
10 Plaintiffs’ invitation to this Court to engage in such oversight is not only contrary to the APA 
but also ignores the fact that another District Court, in Ms. L.—a case that raises claims outside 
the APA context and thus is not bound by the “agency action” limitation—is already deeply 
involved in issues surrounding the separation of alien parents and children, including DHS’s 
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because it is not a proper challenge to agency action. 

2. Plaintiffs’ Description of the Scope of Records Required Under 44 
U.S.C. § 3101 Is Flawed 
 

Plaintiffs are also unlikely to succeed in Count 2 because their theory that 44 U.S.C. § 3101 

requires DHS to create records linking alien children to any adults with whom they were 

apprehended at the border, regardless of whether the adults are the children’s parents, is flawed. 

See Am. Compl. ¶ 74 (asserting DHS has violated § 3101 and 36 C.F.R. § 1222.22 by failing “to 

create records sufficient to link alien children with adult companions with whom they were 

apprehended at the border, including not only parents, but other adult family members and 

caretakers”). The language of § 3101 on which Plaintiffs rely is broad, requiring an agency to make 

records with “adequate and proper documentation of the organization, functions, policies, 

decisions, procedures, and essential transactions of the agency” in a manner that is “designed to 

furnish the information necessary to protect the legal and financial rights of the Government and 

of persons directly affected by the agency’s activities.” 44 U.S.C. § 3101. NARA’s implementing 

regulation is similarly broad, simply repeating, in relevant part, that an agency must create records 

that “[d]ocument the persons, places, things, or matters dealt with by the agency,” and “[p]rotect 

the financial, legal, and other rights of the Government and of persons directly affected by the 

Government’s actions.” 36 C.F.R. § 1222.22(a), (d).11 The only examples that NARA provides of 

                                                           
tracking procedures, and is monitoring the efforts of both DHS and HHS to ensure that their 
electronic records systems adequately link alien children to their parents. See Ms. L., Dec. 12 JSR.  
 
11 Plaintiffs also assert violations of § 1222.22(b) and (c), which require creation of records that 
“[f]acilitate action by agency officials and their successors in office” and “[m]ake possible a proper 
scrutiny by the Congress or other duly authorized agencies of the Government.” PI Mem. at 3, 26-
28.  However, Plaintiffs cannot identify any concrete, particularized injury to themselves stemming 
from allegedly inadequate information provided to agency officials or Congress. They therefore 
plainly lack standing to assert such violations. Nor would it be appropriate for the Court to 
determine, based merely on Plaintiffs’ assertions, what agency officials or Congress require. 
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such records—“accounts receivable records, social security records, payroll records, retirement 

records, and insurance records,” id. § 1232.2—seem focused on benefits or financial interests that 

an individual might have vis-à-vis an agency, and thus are far removed from what Plaintiffs argue 

are required here. Aside from those examples, agencies themselves are best positioned to identify 

the information necessary for their own operations, as well as to adequately document transactions 

between the agency and others, and this language vests agencies with broad discretion to do just 

that. The only judicially manageable standards that a court could apply to these requirements are 

therefore those found in other sources of law. Cf. Accrediting Council v. DeVos, 303 F. Supp. 3d 

77, 97 (D.D.C. 2018) (concluding that “other provisions of the [statute at issue] provide standards 

that the Court can apply”). That is particularly clear in regard to the reference in both the statute 

and the regulation to persons’ “financial, legal, and other rights.”  

In regard to the rights of alien parents and children, Plaintiffs invoke the Due Process 

Clause, asserting that in light of parents’ “fundamental liberty interest in family integrity,” DHS 

“must, at minimum, take the basic step of creating records necessary to ensure that any family it 

separates can eventually be reunified.” PI Mem. at 24. However, regardless of the merits of this 

argument, Plaintiffs concede that “DHS and HHS ‘made changes to their data systems’ between 

‘April and August 2018’ to ‘help notate in their records when children are separated from 

parents.’” PI Mem. at 17 (quoting GAO, Unaccompanied Children: Agency Efforts to Identify and 

Reunify Children Separated from Parents at the Border, GAO-19-368T (Feb. 7, 2019) (“GAO 

Testimony”) (Pl. ex.8) [ECF 14-10], at 9). Moreover, as explained above, the court in Ms. L. 

continues to monitor DHS’s current IT recordkeeping practices, among other things. Indeed, 

                                                           
Rather, Congress and agencies themselves are best able to seek changes in the information they 
are provided, should they find deficiencies.  
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Plaintiffs do not identify any instance since June 26, 2018, when the court in Ms. L. issued a 

preliminary injunction, where DHS separated an alien parent and child and was unable to reunify 

them later due to failures in recordkeeping.  

To the contrary, the two examples that Plaintiffs present regarding parents and children 

apprehended after June 26, 2018 do not identify any problems in recordkeeping that prevented or 

delayed reunification; rather, Plaintiffs’ complaint with respect to those examples appears to be 

that the parents were not told why they were separated. See, e.g., Declaration of Kathrine Russell 

(“Russell Decl.”) [ECF 14-20] ¶¶ 9-10. Again, however, Ms. L. filings indicate that, as of April 

2018, CBP is recording reasons for separation. Ms. L., Dec. 12 JSR, at 16.12 Even under Plaintiffs’ 

theory of due process, they thus fail to show that DHS policies need require anything more, in 

regard to recordkeeping with respect to alien parents and children, than they already do.  

With respect to alien children and non-parent adults, Plaintiffs make no attempt to rely on 

a due process interest in family integrity, an apparent concession that no such interest is at stake. 

Rather, their argument in regard to non-parent adults is that alien children’s “rights in connection 

with their immigration proceedings” require DHS to create “proper records” regarding any adults 

with whom they were apprehended at the border. See PI Mem. at 25; Declaration of Bianca 

Aguilera (“Aguilera Decl.”) [ECF 14-18] ¶¶ 7-8. Plaintiffs do not explain precisely what records 

they believe would be sufficient to protect such rights, or what the terms of their proposed DHS 

policy would be. Most importantly, they do not identify the source or scope of these vaguely-

asserted rights. Indeed, while Plaintiffs’ theory appears to rely on an asserted right of access to 

                                                           
12 DHS’s outline of processes and procedures governing information-sharing between DHS and 
HHS indicate that parents will not always be told the reason for separation even though the reason 
has been recorded. See Ms. L., Feb. 20 JSR. The question of a parent’s access to this information 
in a particular instance is outside the scope of Plaintiffs’ asserted FRA violation.   
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information, they fail to indicate on what basis they, or alien children, would be able to access the 

information they seek to compel DHS to collect.13 

Meanwhile, Plaintiffs ignore that Congress, in the TVPRA, intended that alien children 

encountered with a non-parent, who is not a legal guardian, be separated from that adult and 

transferred to HHS. 6 U.S.C. § 279(g)(2) (defining “unaccompanied alien child” to mean a child 

with no parent or legal guardian who can provide care and custody); 8 U.S.C. § 1232 (requiring 

UACs to be transferred to HHS). And for good reason. The TVPRA was designed to protect 

children from trafficking while also allowing for family reunification in a manner that protects the 

best interest of the child. See 154 Cong. Rec. S10886, S10886-87 (daily ed. Dec. 10, 2008) 

(Statement of Sen. Feinstein). While the statute makes special accommodation for the rights of a 

parent or legal guardian, see id. (the statute “does not interfere with the custodial rights of a parent 

or guardian in situations where a parent or guardian seeks to establish custody”), the statute 

purposely does not give any similar rights to any other adult or to any other family relationships. 

Nothing in the governing statutory framework thus suggests that, when it comes to any asserted 

connection between alien children and non-parent adults, there are “rights,” within the meaning of 

§ 3101, that must be protected. Indeed, requiring DHS to facilitate links between alien children 

and non-parent adults, on a mere claim that a family member or purported family member has 

close ties to a child, would allow the TVPRA to be circumvented by the very people against whom 

Congress intended children to be protected. If the Court reaches the issue, it should reject 

                                                           
13Under 8 U.S.C. 1229a(c)(2)(B), an attorney representing a alien child in a section 240 removal 
proceeding may gain access to the child’s “visa or other entry document, if any, and any other 
records and entry documents, not considered by the Attorney General to be confidential, pertaining 
to the alien’s admission or presence in the United States.” However, nothing in this statute provides 
a mechanism to obtain information about third parties. Any response to a FOIA request for the 
child’s A file would also likely redact identifying information about third parties for privacy 
reasons pursuant to 5 U.S.C. § 552(b)(6) or (7)(C). 
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Plaintiffs’ argument that § 3101 mandates a DHS policy requiring creation of records connecting 

alien children with non-parent adults.  

C. Plaintiffs Fail to Establish Irreparable Harm 

Plaintiffs’ request for emergency injunctive relief should also be denied because Plaintiffs 

fail to establish that they are “likely to suffer irreparable harm in the absence of preliminary relief.” 

Winter, 555 U.S. at 20. “[T]he failure to show a likelihood of irreparable harms remains, standing 

alone, sufficient to defeat [a preliminary injunction] motion.” Navajo Nation v. Azar, 292 F. Supp. 

3d 508, 512 (D.D.C. 2018); see also Chaplaincy of Full Gospel Churches, 454 F.3d at 297 (“A 

movant’s failure to show any irreparable harm is therefore grounds for refusing to issue a 

preliminary injunction, even if the other three factors entering the calculus merit[s] such relief.”). 

The D.C. Circuit “has set a high standard for irreparable injury,” In re Navy Chaplaincy, 534 F.3d 

at 766—even higher here because Plaintiffs request a mandatory injunction that would alter the 

status quo—requiring a two-fold showing by Plaintiffs. First, because an irreparable injury “must 

be both certain and great,” Plaintiffs “must show ‘the injury complained of is of such imminence 

that there is a “clear and present” need for equitable relief to prevent irreparable harm.’” 

Chaplaincy of Full Gospel Churches, 454 F.3d at 297 (quoting Wisc. Gas Co. v. FERC, 758 F.2d 

669, 674 (D.C. Cir. 1985) (per curiam)); see Wisc. Gas Co., 758 F.2d at 674 (citing the “well 

known and indisputable principle[]” that an “unsubstantiated and speculative” harm cannot 

constitute “irreparable harm” sufficient to justify injunctive relief). And second, “the injury must 

be beyond remediation.” Chaplaincy of Full Gospel Churches, 454 F.3d at 297. 

In addition, a plaintiff cannot establish irreparable harm where there is “no clear causal 

connection” between the asserted harm and the action or inaction that would be targeted by the 

requested injunction. See Morales v. Sec’y, U.S. Dep’t of State, 220 F. Supp. 3d 1, 5 (D.D.C. 2016) 
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(rejecting assertion of irreparable harm where plaintiff could not demonstrate that an injunction 

allowing him to obtain his immigration records would remedy his asserted injury—not being 

allowed entry into the United States); Sierra Club v. U.S. Dep’t of Energy, 825 F. Supp. 2d 142, 

153 (D.D.C. 2011) (“It would make little sense for a court to conclude that a plaintiff has shown 

irreparable harm when the relief sought would not actually remedy that harm.”).  

1. Plaintiffs’ Delay in Seeking a Preliminary Injunction Weighs Against 
Emergency Relief 

As a threshold matter, Plaintiffs’ claim for a preliminary injunction should fail because of 

their delay in seeking relief. “Courts have found that ‘[a]n unexcused delay in seeking 

extraordinary injunctive relief may be grounds for denial because such delay implies a lack of 

urgency and irreparable harm.” Open Top Sightseeing USA v. Mr. Sightseeing, LCC, 48 F. Supp. 

3d 87, 90 (D.D.C. 2014) (quoting Newdow v. Bush, 355 F. Supp. 2d 265, 292 (D.D.C. 2005)). 

Here, Plaintiff CREW filed a complaint on October 26, 2018, and Plaintiffs filed the Amended 

Complaint on December 14, 2018. They did not seek emergency preliminary relief, however, until 

nearly three months later, on March 8, 2019.  

Plaintiffs attempt to explain the need for emergency relief now by pointing to a report 

issued nearly two months ago by the HHS Office of Inspector General (“OIG”), HHS OIG, 

Separated Children Placed in Office of Refugee Resettlement Care (Jan. 2019) (“HHS OIG Rpt.”) 

(Pl. ex.4) [ECF 14-6], as well as the February 20 JSR in Ms. L., which identified 245 alien children 

separated from their parents since the Ms. L. preliminary injunction issued in June 2018—all of 

them for the reasons contemplated by the preliminary injunction. See Ms. L., Feb. 20 JSR, at 11-

12. However, the HHS OIG report indicated HHS’s assessment that “ORR’s processes for 

identifying and tracking newly separated children ‘are effective and continuing to improve,’ citing 

changes to ORR’s online case management system and its case management process,” including 
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the fact that “ICE and CBP staff can now directly enter information about a child into ORR”s 

online case management system when referring the child to ORR, including marking a ‘checkbox’ 

to indicate that a child has been separated.” HHS OIG Rpt. at 14.  

Plaintiffs’ explanation also makes little sense in light of the other information included in 

the February 20 JSR, which clearly shows that, by that time, DHS and HHS already had procedures 

in place for sharing information about an alien child separated from his or her parent that remedied 

deficiencies noted in the HHS OIG report. Thus, while Plaintiffs emphasize statements in the HHS 

OIG report indicating that DHS had, in the past, provided only limited information about reasons 

for separations, see PI Mem. at 16, the February 20 JSR clearly states that “DHS will communicate 

the basis for separation to HHS, and will, as soon as practicable, provide HHS with available and 

appropriate information about the reason for the separation (taking into account any restrictions 

on the sharing of such information).” Ms. L., Feb. 20 JSR, at 14.  Indeed, if anything, the HHS 

OIG report, together with the February 20 JSR, show that, to the extent any recordkeeping issues 

remain, they are being identified and worked out by DHS through the Ms. L. litigation as well as 

through existing intragovernmental processes.  

In addition, Plaintiffs cite a statement in GAO testimony provided to a House committee 

on February 7, 2019, that Border Patrol agents are not required to include, on the referral form 

they send to HHS, information on whether a child had been separated. PI Mem. at 18 (citing GAO 

Testimony, at 9). But, as Plaintiffs concede, the next page of the testimony indicates that Border 

Patrol agents have been directed to indicate separations directly on HHS’s UAC Portal. GAO 

Testimony, at 10. Moreover, most information in the GAO testimony came from GAO’s October 

2018 report, and thus not only was available to Plaintiffs several months ago, but is also out of 

date. See id. at 1; GAO Rpt. The more current information in the February 20 JSR indicates that 
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DHS policy now requires agents to communicate not only the fact of separation, but also the reason 

for separation, to HHS. See Ms. L., Feb. 20 JSR, at 14. 

Significantly, a number of the other issues that Plaintiffs identify to justify a newly-

identified need for emergency relief are not issues that could be addressed through a preliminary 

injunction in this FRA case, where, as described above, the scope of any challenge alleging a 

violation of § 3101 is limited to challenging an agency’s records creation policy. See CREW II, 

352 F. Supp. 3d at 5. For example, Plaintiffs point to a statement in the GAO testimony that, 

according to what HHS had told GAO in September 2018, DHS agents were not yet utilizing the 

new check box in the UAC Portal consistently. PI Mem. at 18. But even if that were still true, 

Plaintiffs cannot challenge isolated acts of noncompliance with recordkeeping requirements 

through an APA claim, nor could the Court issue a preliminary injunction prohibiting such isolated 

acts. See CREW II, 352 F. Supp. 3d at 6.  

Similarly, Plaintiffs identify the continued absence of a “centralized database” as 

warranting their belated filing. PI Mem. at 18. However, even under Plaintiffs’ flawed theory of 

their APA claim, the Court could not compel DHS to establish a “centralized database” as a remedy 

for a violation of § 3101—and it certainly could not compel other agencies, such as HHS (which 

is not a party to this case), to cooperate in such an effort. Indeed, the preliminary injunction that 

Plaintiffs seek makes no mention of a centralized database, an acknowledgement that whatever the 

FRA might require, its focus is on recordkeeping policies, not the structure of specific IT systems. 

Finally, Plaintiffs point to the HHS OIG report’s mention of additional separated children 

who were released from HHS custody before the June 2018 preliminary injunction in Ms. L. PI 

Mem. at 19. Plaintiffs note that, as of the date they filed their motion, those children’s parents were 

not yet part of the Ms. L. class. See id. Now, however, the court in Ms. L. has modified the class to 
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include all who entered the United States on or after July 1, 2017. See Order Granting Pl. Mot. to 

Modify Class Definition [ECF 386], Ms. L. (S.D. Cal. Mar. 8, 2019). Thus, any legal issues raised 

by this modified class of parents are now squarely before the court in Ms. L. Moreover, the 

additional children identified by the HHS OIG were, according to the report, separated from their 

parents in the summer of 2017, prior to the Ms. L. preliminary injunction or any of the subsequent 

modifications to DHS and HHS electronic information systems. Id. at 4-5. Thus, while the 

information about the additional separations might be new to Plaintiffs, it is difficult to see how it 

could have any bearing on any FRA violation properly at issue in this case, which would 

necessarily be limited to DHS’s current recordkeeping policies. 

2. In Light of Changes to DHS Systems and Ongoing Monitoring in Ms. 
L., Plaintiffs Fail to Identify an Imminent Injury in Need of Redress 
with Respect to Future Separations of Alien Parents and Children 

Aside from Plaintiffs’ failure to justify the delay in their filing, they fail to identify an injury 

that would be redressed by a preliminary injunction. For one thing, as discussed above, DHS has 

already implemented certain changes to its recordkeeping practices in regard to separated alien 

children, including in the information conveyed to HHS, and further steps in that regard are being 

overseen by the court in Ms. L. Given those developments, Plaintiffs can identify no imminent 

injury caused by DHS’s current recordkeeping policies with respect to alien children separated 

from their parents, nor would their requested injunction serve any purpose. See CREW II, 352 F. 

Supp. 3d at 5 (dismissing as moot a claimed FRA violation when the defendant agency had already 

adopted a policy in compliance with the FRA). Plaintiffs thus fail to show irreparable harm with 

respect to future separations—which are the only separations that a preliminary injunction would 

address—of alien parents and children. 

* * * 
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In regard to Plaintiffs’ asserted injuries with respect to DHS’s creation of records relating 

to alien children apprehended with non-parent adults, Plaintiffs fail to establish that such injuries 

would be redressed by their requested injunction. In this regard, Plaintiffs first attempt to show 

that they have standing to raise claims regarding DHS records about alien children apprehended 

with non-parent adults, and then attempt to show that the same asserted injury that they allege 

affords them standing also qualifies as irreparable harm. See PI Opp. at 29, 36, 38. However, as 

discussed below, Plaintiffs fail in both efforts. 

3. RAICES Fails to Establish that DHS Recordkeeping Practices Present 
a Direct Conflict to its Mission that Could Be Redressed Through 
Emergency Relief 

RAICES’ effort to establish standing and irreparable injury on its own behalf fails. 

RAICES asserts that it has diverted resources in order to compensate for failing to receive from 

DHS information linking alien children to non-parent adults with whom they were apprehended. 

Id. at 33. However, RAICES’ assertions regarding the amount of resources diverted are vague, and 

much of RAICES’ claimed expenditure of resources appears to be the result of an increase in its 

caseload due to an asserted increase in the numbers of detained UACs, an independent cause that 

is not clearly tied to any DHS recordkeeping policy. See Aguilera Decl. ¶ 4 (asserting “Zero 

Tolerance Policy” “had a dramatic effect on RAICES and its clients” and resulted in RAICES 

providing legal representation and services to “hundreds of migrant families”); Declaration of 

Jonathan Ryan (“Ryan Decl.”) [ECF 14-19] ¶ 7 (RAICES created six new attorney positions and 

three new legal assistant positions to handle increased caseload). Significantly, in accord with the 

HSA and the TVPRA, DHS has treated alien children apprehended with an adult who is not a 

parent or legal guardian as UACs, and transferred them to HHS, since at least 2008. RAICES thus 

cannot ascribe its diversion of resources to any purported change in DHS recordkeeping practices 

related to these UACs. 
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At most, RAICES describes possible difficulties in obtaining certain information relevant 

to the immigration claims of some alien children. Plaintiffs cite cases that, they assert, have held 

similar difficulties sufficient to satisfy the first prong of organizational injury. See PI Mem. at 34 

(citing cases). However, as a recent case explains, it is not enough to show that some aspects of an 

organization’s activities are more difficult when, for the most part, the organization can continue 

providing services unabated. See Nat’l Fair Hous. Alliance v. Carson, 330 F. Supp. 3d 14, 46-48 

(D.D.C. 2018). In Nat’l Fair Housing Alliance, the Court held that an organizational plaintiff failed 

to establish standing because, despite some impacts of the challenged rule on its activities, the 

organization’s “daily operations” were not “tangibly different in kind to those occurring before” 

the challenged action went into effect. Id. at 48. Similarly here, while RAICES cites instances 

where certain additional information might have been helpful, it is undeniably able to continue 

providing legal services to alien children.  

In addition, beyond diversion of resources, an organization “must then also show that the 

defendant’s actions ‘directly conflict with the organization’s mission.’” League of Women Voters 

v. Newby, 838 F.3d 1, 8 (D.C. Cir. 2016). In Newby, the D.C. Circuit held that state laws requiring 

proof of citizenship as a prerequisite to voter registration directly conflicted with the mission of 

the League of Women Voters, to register voters. See id. at 9. DHS’s alleged failure to create records 

containing information RAICES might find useful does not present a similar “direct conflict” with 

RAICES’ mission to provide legal services—which, again, RAICES continues to do.14  

                                                           
14 As noted above, RAICES also has failed to explain how an injunction requiring DHS to create 
certain records would in turn allow RAICES to access those records and obtain personal 
identifying information about these non-parent adults, nor that this identifying information would 
actually yield information crucial to a child’s representation. RAICES therefore also fails to 
establish the causation and redressability prongs of standing. 
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Moreover, even if RAICES’ described injuries were sufficient to establish standing, they 

would not qualify as irreparable harm. The diversion of resources RAICES describes is essentially 

an economic injury. However, “it is ‘well settled that economic loss does not, in and of itself, 

constitute irreparable harm.’” Mexichem Specialty Resins, Inc. v. EPA, 787 F.3d 544, 555 (D.C. 

Cir. 2015) (quoting Wisc. Gas Co., 758 F.2d at 674). RAICES “fail[s] to show any specific, 

identifiable cost [it] will incur” absent a preliminary injunction. Id. Indeed, to the extent RAICES 

has already put in place new tools and systems to counteract the difficulties it claims to face, see 

Ryan Decl. ¶¶ 10-12, an injunction would not redress those past expenditures. 

4. RAICES Cannot Establish Irreparable Harm by Claiming Third-Party 
Injury on Behalf of Unknown Future Clients 

RAICES alternatively asserts irreparable harm on behalf of its clients. However, that effort 

fails because the requested injunction could not possibly affect the situation of any known, current 

clients. Rather, the injunction would only apply to alien children apprehended in the future. The 

Supreme Court has squarely rejected the notion that attorneys can assert third-party standing on 

behalf of hypothetical, unknown future clients. Kowalski v. Tesmer, 543 U.S. 125, 130-31 (2004). 

The D.C. Circuit has also rejected a lawyers’ association’s attempt to invoke third-party standing 

on behalf of potential clients in a context similar to the one here. Am. Immigration Lawyers Ass’n 

v. Reno, 199 F.3d 1352, 1364 (D.C. Cir. 2000) (rejecting plaintiff organization’s standing to raise 

claims on behalf of aliens facing possible expedited removal). As in that case, RAICES fails to 

establish that third-party standing is justified due to any hindrance in its clients bringing suit 

themselves. Indeed, the Ms. L. case shows that similarly-situated alien parents who were separated 

from their children have, with the assistance of counsel, brought claims on their own behalf.   

5.  CREW Fails to Demonstrate an Informational Injury that Could Be 
Redressed through Emergency Relief 

CREW’s attempt to establish standing and irreparable injury relies on an asserted 
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informational injury. In some circumstances, “a denial of access to information” can “work an 

‘injury in fact’ for standing purposes.” Elec. Privacy Info. Ctr.  v. Presidential Advisory Comm’n 

on Election Integrity (“EPIC”), 878 F.3d 371, 378 (D.C. Cir. 2017), cert. denied, No. 18-267, 2019 

WL 113530 (U.S. Jan. 7, 2019). However, a plaintiff must demonstrate a “sufficiently concrete 

and particularized informational injury” by showing that “‘(1) it has been deprived of information 

that, on its interpretation, a statute requires the government or a third party to disclose to it, and 

(2) it suffers, by being denied access to that information, the type of harm Congress sought to 

prevent by requiring disclosure.’” Id. (quoting Friends of Animals v. Jewell, 828 F.3d 989, 992 

(D.C. Cir. 2016)). In EPIC, the Court of Appeals held that the plaintiff failed to establish an 

informational injury that could support its claim, under § 208 of the E-Government Act, that a 

privacy impact assessment was required before the Government could collect voter roll data from 

States. See id. The court explained that § 208 was “intended to protect individuals—in the present 

context, voters—by requiring an agency to fully consider their privacy before collecting their 

personal information,” but EPIC “is not a voter and is therefore not the type of plaintiff the 

Congress had in mind.” Id. Moreover, while EPIC asserted harm in the form of “an inability to 

‘ensure public oversight of record systems,” § 208 was “directed at individual privacy, which is 

not at stake for EPIC.” Id. 

The situation here is similar. CREW is not the type of plaintiff that could claim entitlement 

under the FRA to the type of information Plaintiffs’ Count 2 asserts that DHS must collect and 

maintain. CREW asserts that DHS is failing to meet its obligation under the FRA to collect 

information that will “[p]rotect the financial, legal, and other rights” of alien children and adults 

with whom they are apprehended at the border by linking alien children to non-parent adults from 

whom, pursuant to the HSA and TVPRA, they were separated. Am. Compl. ¶¶ 15-16, 36-40; PI 

Case 1:18-cv-02473-RC   Document 19-1   Filed 03/20/19   Page 41 of 50



34 
 

Mem. at 11-14. However, CREW fails to show that it—an organization seeking “to promote 

transparency in government activities and decision making, highlight industry influence over 

agency decisions, and combat ethics violations,” PI Mem. at 23—would be entitled under the FRA 

to such tracking information about specific alien children, nor that Congress intended the FRA to 

protect access by organizations like CREW to such information.15  

It appears that CREW has attempted to manufacture an informational injury by submitting 

FOIA requests that do not seek information about specific alien children or adults, but instead seek 

various statistics about separated and reunited alien children. PI Mem. at 40. As an initial matter, 

“the D.C. Circuit has not yet addressed the issue of whether a party’s impaired access to documents 

sought under FOIA constitutes sufficient injury under the FRA.” CREW v. SEC, 858 F. Supp. 2d 

51, 59-61 (D.D.C. 2012).16 Moreover, Plaintiffs rely on cases where CREW had requested the very 

materials that, it claimed, the agency destroyed or was about to destroy. See, e.g., CREW v. SEC, 

858 F. Supp. 2d at 59 (“CREW has at least one pending FOIA request that involves exactly the 

type of preliminary investigatory materials that likely have been destroyed.”); CREW v. EOP, 587 

F. Supp. 2d 48, 60-61 (D.D.C. 2008) (“CREW . . . allege[s] that [it] ha[s] FOIA requests for e-

mails”—the very e-mails it sought to recover and preserve—“currently pending with the EOP and 

OA . . . .”); see also CREW v.  Cheney, 593 F. Supp. 2d 194, 227 (D.D.C. 2009) (plaintiff professor 

                                                           
15 CREW’s claims here regarding an alleged failure to create records tracking certain information 
related to individuals are thus quite different from the situation in CREW I, where CREW claimed 
that the EPA administrator failed to create records documenting agency decisions—the very type 
of records that CREW professed an interest in obtaining. See CREW I, 319 F. Supp. 3d at 255. 
CREW’s standing was not addressed in CREW I; however, the court ultimately dismissed the case 
as moot following the EPA Administrator’s resignation and subsequent policy changes. CREW II, 
352 F. Supp. 3d at 6. 
 
16 The assertion of an informational injury based on the failure to obtain, through FOIA, a record 
that never existed, as opposed to one that is threatened with destruction, is all the more dubious 
because “FOIA imposes no duty on the agency to create records.” Nat’l Sec. Counselors v. CIA, 
898 F. Supp. 2d 233, 269 (D.D.C. 2012).  
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“has sought [Presidential Records Act] records in the past and unambiguously intends to do so 

again in the future”).  

Unlike those cases, the statistical information that CREW sought through the FOIA 

requests it cites here is not the same as the specific information that CREW asserts DHS must 

collect under the FRA. Moreover, CREW cannot plausibly claim its access to information has been 

“impaired” simply because DHS failed to respond to certain FOIA requests as of the date of 

Plaintiffs’ Motion, particularly when the periodic status reports filed in the Ms. L. case already 

provide similar statistics. CREW thus cannot demonstrate an informational injury, or irreparable 

harm, that would be redressed through emergency injunctive relief.   

D. The Balance of Hardships and Public Interest Do Not Favor Emergency 
Injunctive Relief  

The remaining factors required for preliminary injunctive relief—balancing of the harm to 

the opposing party and the public interest—also weigh against emergency relief here. These factors 

merge when the Government is the opposing party, Nken, 556 U.S. at 435, and courts must “pay 

particular regard for the public consequences in employing the extraordinary remedy of 

injunction.” Weinberger v. Romero-Barcelo, 456 U.S. 305, 312–13 (1982). Plaintiffs discount any 

burden to the Government in changing its information collection practices—to the extent it is not 

already collecting the information at issue. However, Plaintiffs have requested a mandatory 

injunction that would require the Government to implement new requirements for its electronic 

systems, in order to create new records, prior to any determination that such records are required 

under the FRA. By its nature, such a mandatory injunction would plainly burden the agency. 

Moreover, tailoring temporary changes to conform to Plaintiffs’ view of what the FRA requires 

would necessarily use resources that DHS might otherwise employ to improve or change its 

electronic systems on a permanent basis. Implementing an emergency injunction in this case, while 
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continuing efforts to balance obligations in the ongoing Ms. L. case, which already is engaged in 

determining the contours of the rights to family integrity that Plaintiffs here claim is at issue, PI 

Mem. at 43, would also result in overlapping efforts that could cause confusion and impede 

progress on any single front. Given the potential for such disruptive effects, a preliminary 

injunction in this case would not be in the public interest. The Court therefore should reject 

Plaintiffs’ request for a preliminary injunction. 

II. THE COURT SHOULD DISMISS PLAINTIFFS’ CLAIMS IN THEIR ENTIRETY 

 For the same reasons explained above, the Court should dismiss Count 2 of Plaintiffs’ 

Amended Complaint for lack of standing and failure to state a claim upon which relief can be 

granted. In addition, the claims Plaintiffs assert in Count 1 and Count 3 of their Amended 

Complaint should also be dismissed.  

A. Standard of  Review 

 A motion to dismiss under Fed. R. Civ. P. 12(b)(1) asserts that the Court lacks subject 

matter jurisdiction. The Court is presumed to lack jurisdiction until the plaintiff establishes 

otherwise. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994). A plaintiff’s 

claims of jurisdiction should be closely scrutinized because a court has “an affirmative obligation 

to ensure that it is acting within the scope of its jurisdictional authority.” Grand Lodge of the 

Fraternal Order of Police v. Ashcroft, 185 F. Supp. 2d 9, 13 (D.D.C. 2001). “Continued adherence 

to the case-or-controversy requirement of Article III maintains the public’s confidence in an 

unelected but restrained Federal Judiciary.” Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 

125, 133 (2011). In evaluating a motion to dismiss, the Court must “treat the complaint’s factual 

allegations as true . . . and must grant plaintiff the benefit of all inferences that can be derived from 

the facts alleged.”  Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000). When 
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evaluating a motion to dismiss for lack of subject matter jurisdiction, the Court may look to matters 

outside the complaint. See Herbert v. Nat'l Acad. of Sciences, 974 F.2d 192, 197 (D.C. Cir. 1992) 

(“[W]here necessary, the court may consider the complaint supplemented by undisputed facts 

evidenced in the record, or the complaint supplemented by undisputed facts plus the court’s 

resolution of disputed facts.”).   

A motion to dismiss under Federal Rule 12(b)(6) focuses on “the legal sufficiency of the 

complaint.” Kingman Park Civic Ass’n v. Williams, 348 F.3d 1033, 1040 (D.C. Cir. 2003). “To 

survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, 

to ‘state a claim to relief that is plausible on its face.’” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) 

(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). The facts alleged “must be enough 

to raise a right to relief above the speculative level.” Bell Atl. Corp., 550 U.S. at 555. In deciding 

a motion under Rule 12(b)(6), a court may consider the facts alleged in the complaint, documents 

attached to the complaint as exhibits or incorporated by reference, and matters about which the 

court may take judicial notice. Abhe & Svoboda, Inc. v. Chao, 508 F.3d 1052, 1059 (D.C. Cir. 

2007). 

In evaluating a motion under either Rule 12(b)(1) or Rule 12(b)(6), a court need not accept 

as true “‘a legal conclusion couched as a factual allegation,’ nor an inference unsupported by the 

facts set forth in the Complaint.” Shibeshi v. United States, 920 F. Supp. 2d 105, 106 (D.D.C. 

2013) (quoting Trudeau v. Fed. Trade Comm’n, 456 F.3d 178, 193 (D.C. Cir. 2006)). “A pleading 

that offers ‘labels and conclusions’ or ‘a formulaic recitation of the elements of a cause of action 

will not do.’ Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoid of ‘further 

factual enhancement.’” Iqbal, 556 U.S. at 678 (quoting Bell Atl. Corp., 550 U.S. at 555, 557) 

(alterations in original).  
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B. Count 1 Should Be Dismissed 

In Count 1 of their Amended Complaint, Plaintiffs assert that DHS “has failed to establish 

and maintain a sufficient agency-wide records management program in compliance with the FRA 

and its implementing regulations.” In support of that claim, they point to two things. First, they 

cite reports that NARA issued in January 11, 2016, and July 16, 2018, based on NARA’s inspection 

of DHS and CBP records management systems. Am. Compl. ¶ 65 (citing ¶¶ 23-25). Second, they 

cite the same recordkeeping issues regarding family separations that are the focus of Count 2, 

discussed in detail above. Id. ¶ 65 (citing ¶¶ 36-49). In other words, this Count seeks to piggyback 

off of deficiencies already identified during the administrative process that Congress established, 

ignoring that this administrative process also includes remedial steps that, according to NARA 

regulations, must follow the issuance of a NARA report; as well as specific issues regarding family 

separations that were already identified during the Ms. L. litigation and are being addressed in the 

course of that litigation.  

As an initial matter, Count 1 suffers from the same deficiency in stating a claim under the 

APA as that discussed above in Count 2. Namely, Count 1 fails to identify a final agency action 

that it seeks to challenge under 5 U.S.C. § 706(2)(A), nor does it identify a discrete agency action 

that DHS is required to take, for purposes of a challenge under § 706(1). To the contrary, by its 

own terms Count 1 seeks to challenge DHS’s entire “agency-wide” records management program, 

which would extend not only to DHS itself but also its components, such as CBP and ICE. Such a 

claim is far broader than a challenge to “the adequacy of an agency’s record-keeping guidelines” 

that the D.C. Circuit allowed in Armstrong. See Competitive Enter. Inst. v. Off. of Sci. & Tech. 

Policy, 82 F. Supp. 3d 228, 234 (D.D.C. 2015) (citing Armstrong, 924 F.2d at 291-93), rev’d on 

other grounds, 827 F.3d 145 (D.C. Cir. 2016). For example, Plaintiffs cite findings in the 2018 
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NARA report regarding CBP failures to conduct inventories, staffing issues, inadequate training, 

and inadequate evaluations, among other things. Am. Compl. ¶ 24. Thus, once again, Plaintiffs 

invite the Court to engage in pervasive oversight, this time of DHS’s entire records management 

program. 

Tellingly, Plaintiffs make no effort to cite or discuss any DHS guideline or directive that 

they claim is deficient, other than the asserted recordkeeping flaws that they allege were to blame 

for the time it took to reunify parents and children in the Ms. L. litigation. Rather, they essentially 

assert that, because NARA identified flaws, DHS’s program is per se inadequate; their claim thus 

amounts to nothing but a “‘legal conclusion couched as a factual allegation’ and is accordingly, 

‘not entitled to the assumption of truth.’” See Competitive Enter. Inst., 82 F. Supp. 3d at 235. 

Moreover, by simply repeating flaws asserted in NARA reports, with no factual assertions at all 

regarding concrete, particularized harms that any of these alleged flaws has caused Plaintiffs (aside 

from Plaintiffs’ asserted injuries in regard to recordkeeping with respect to family separations, 

none of which appear to have anything to do with the flaws identified by NARA), Plaintiffs fail to 

establish standing to raise this challenge. Indeed, Plaintiffs’ claim regarding DHS’s records 

management program as a whole appears to be largely window dressing for the issue with which 

they are truly concerned—family separations. Count 1 should be treated as indistinguishable from 

Count 2 and should be dismissed for the same reasons discussed above. 

Aside from Plaintiffs’ lack of standing to challenge DHS’s records management program 

as a whole, and the fact that such a broad challenge does not fit within the limitations of an APA 

claim, the Court should also dismiss Count 1 on prudential grounds. While they rely on NARA’s 

reports, Plaintiffs fail to acknowledge that NARA’s regulations already provide a mechanism to 

resolve any deficiencies found during a NARA inspection. In response to an inspection report, an 
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agency is supposed to “submit a plan of corrective action that specifies how the agency will address 

each inspection report recommendation, including a timeline for completion, and proposed 

progress reporting dates.” 36 C.F.R. § 1239.26. Once NARA and the agency agree on a plan, the 

agency “must submit progress reports to NARA until all actions are completed.” Id. As a prudential 

matter, the Court may decline to exercise judicial review when doing so would “‘prevent[] 

premature interference with agency processes, so that the agency may function efficiently and so 

that it may have an opportunity to correct its own errors, to afford the parties and the courts the 

benefit of its experience and expertise, and to compile a record which is adequate for judicial 

review.’” Penny v. U.S. Dep’t of Justice, 662 F. Supp. 2d 53, 55 (D.D.C. 2009) (quoting 

Weinberger v. Salfi, 422 U.S. 749, 765 (1975)). Here, given that Plaintiffs relied entirely on 

NARA’s reports to raise these issues to begin with, the Court should allow the issues to be resolved 

through the administrative process in which they were identified. See Adamski v. McHugh, 304 F. 

Supp. 3d 227, 237–38 (D.D.C. 2015) (recognizing that “sound judicial discretion” governs whether 

to allow for administrative exhaustion even where Congress has not required it). For all these 

reasons, Count 1 of the Amended Complaint should be dismissed. 

C. Count 3 Should Be Dismissed 

Count 3 of Plaintiffs’ Amended Complaint asserts that DHS failed to create adequate 

records documenting the formulation and execution of policies and decisions “in connection with 

its implementation and rollback of the Zero Tolerance Policy.” Am. Compl. ¶ 84. This claim also 

fails for lack of standing and failure to identify an agency action as the subject of their APA 

challenge.  

In regard to standing, Plaintiffs seek injunctive and declaratory relief. They therefore must 

demonstrate “an ongoing or future injury that is ‘certainly impending’; [they] may not rest on past 
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injury.” Williams v. Lew, 819 F.3d 466, 472 (D.C. Cir. 2016) (quoting Arpaio v. Obama, 797 F.3d 

11, 19 (D.C. Cir. 2015)). Yet the injuries they assert relate only to alleged failures to create records 

in the past, regarding the past implementation and rollback of a specific policy. In particular, 

Plaintiffs assert that DHS “did not issue written, formalized guidance to agency employees 

providing detailed instructions on how to implement the Zero Tolerance Policy,” but that instead, 

“Border Patrol Sector Chiefs worked out these details on an ad hoc basis, through conversations 

and conference calls.” Am. Compl. ¶ 42. Plaintiff CREW attempts to circumvent this problem by 

suggesting it has been deprived of “present and future access to documents.” Id. ¶ 85. However, 

any such injury cannot be redressed by injunctive relief because, even assuming for purposes of 

this motion that Plaintiffs’ factual assertions are true, DHS could not retroactively document the 

“formulation and execution of policies and decisions” that have already been formulated and 

executed. 

In addition, Plaintiffs’ focus on isolated failures to document policies and decisions again 

falls outside the scope of a proper APA claim because it does not identify a final agency action as 

the subject of Plaintiffs’ challenge. Moreover, to the extent Plaintiffs seek to allege an unwritten 

DHS policy of failing to document policies and decisions, they fail to set forth facts that state a 

plausible claim. See Owens v. BNP Paribas, S.A., 897 F.3d 266, 272 (D.C. Cir. 2018) (“A 

complaint can establish a facially plausible claim only if it sets forth ‘factual content that allows 

the court to draw the reasonable inference that the defendant is liable for the misconduct alleged’” 

(quoting Iqbal, 556 U.S. at 678)). As described above, DHS policy does require all DHS employees 

to “[c]reate, receive, and maintain official records providing adequate and proper documentation 

in support of DHS activities.” DHS Dir. No. 141-01(V)(A). Moreover, by Plaintiffs’ own account, 

the Zero Tolerance Policy was announced in April 2018 “without advance notice to agency 
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officials or pre-planning by those officials.” Am. Compl. ¶ 28. This description strongly suggests 

that any failures in documenting policies and decisions during this period at most amounted to 

“isolated acts” of noncompliance with DHS policy, as a result of this lack of notice, and did not 

reflect an affirmative DHS policy against such documentation. Cf. CREW II, 352 F. Supp. 3d at 7 

(“the law in this Circuit does not permit a plaintiff to challenge such limited instances of 

noncompliance with the FRA”). Plaintiffs’ vague reference to “an overall agency culture of 

resisting memorializing policy decisions and guidance into written records,” and their bald 

citation, without elaboration, of prior instances where “CBP’s policymakers rebuked prior efforts 

. . . to issue employees meaningful guidance on completing screening forms for [unaccompanied 

alien children],” or failed to issue “official policy guidance concerning the classification of same-

sex couples,” Am. Compl. ¶ 43, do nothing to lend their claim plausibility. See CREW II, 352 F. 

Supp. 3d at 7 (rejecting similar arguments). The Court therefore should dismiss Count 3. 

CONCLUSION 
 
 For the foregoing reasons, the Court should deny Plaintiffs’ Motion for a Preliminary 

Injunction and dismiss Plaintiffs’ claims in their entirety. 

Dated:  March 20, 2019 Respectfully submitted, 
 

JOSEPH H. HUNT  
Assistant Attorney General 
MARCIA BERMAN 
Assistant Director, Federal Programs Branch 

 
 /s/ Kathryn L. Wyer                            
 KATHRYN L. WYER 
 Federal Programs Branch 
  U.S. Department of Justice, Civil Division 
  1100 L Street, N.W., Room 12014 
  Washington, DC  20005 
  Tel. (202) 616-8475 / Fax (202) 616-8470 
  kathryn.wyer@usdoj.gov 

Attorneys for Defendants 
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EXHIBIT A 
 

DHS DIRECTIVE 141-01 
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Directive # 141-01 

Revision # 01 

Department of Homeland Security 
DHS Directives System 

Directive Number:  141-01 
Revision Number: 01 

Issue Date: 8/11/2014 

 
RECORDS AND INFORMATION 

MANAGEMENT 
 

 

I. Purpose 
 
This Directive establishes the Department of Homeland Security (DHS) Records and 
Information Management (RIM) Program and sets forth the policies for managing 
records regardless of medium, lifecycle stage, or environment. 
 

II. Scope 
 
This Directive applies throughout DHS.  It applies to Federal records, non-records used 
for reference, and personal records.  Each Component may augment this Directive with 
more specific internal policies and procedures that are in alignment with DHS policy. 
 

III. Authorities 
 

A. Title 44, United States Code (U.S.C.), Chapter 21, “National Archives and 
Records Administration,” Chapter 29, “Records Management by the Archivist of 
the United States and by the Administrator of General Services,” Chapter 31, 
“Records Management by Federal Agencies,” Chapter 33, “Disposal of Records,” 
Chapter 35, “Coordination of Federal Information Policy,” and Chapter 36, 
”Management and Promotion of Electronic Government Services” 

 
B. Title 36, Code of Federal Regulations (CFR), Chapter XII, Subchapter B, 
“Records Management” 

 
C. Title 41, CFR, Subtitle C, Chapter 102, “Creation, Maintenance, and Use 
of Records” 

 
D. Office of Management and Budget (OMB) / National Archives and 
Records Administration (NARA) Memorandum M-12-18, “Managing Government 
Records Directive” 

 
E. DHS Delegation 04000, “Delegation for Information Technology” 
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IV. Responsibilities 
 

A. Senior Agency Official: 
 

1. Ensures that the Department efficiently and appropriately complies 
with all applicable records management statutes, regulations, and NARA 
policies. 

 
2. Makes adjustments to practices, personnel, and funding as may be 
necessary to ensure records management compliance and support the 
business needs of the Department. 

 
B. Chief Information Officer (CIO): 

 
1. Establishes and oversees the RIM Program throughout the 
Department. 

 
2. Appoints an official as the Chief Records Officer to lead and 
manage a Department-wide RIM Program. 

 
3. Establishes RIM qualification requirements and training throughout 
the Department. 

 
4. Provides for the seamless capture and storage of electronic records 
and associated metadata in DHS enterprise–wide systems and 
applications. 

 
5. Ensures that records management and archival functions are 
addressed in the requirements development phase for the design, 
development, and implementation of new or significantly revised 
information systems. 

 
6. Assists OMB in the performance of its functions assigned under the 
E-Government Act of 2002. 

 
7. Ensures that system administrators do not disconnect or delete 
electronic mail stores and personal network drives or personal desktops 
and any other storable information technology (IT) device of departing 
personnel until proper receipt. 

 
C. Chief Human Capital Officer (CHCO): 

 
1. Ensures RIM training is included as a component of the in-
processing procedures for all DHS personnel. 
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2. Facilitates annual RIM training (as developed by the Chief Records 
Officer) for all DHS personnel. 

 
3. Ensure that confirmation of records custodial transfer is received 
prior to out-processing of the departing personnel. 

 
D. The General Counsel, Office of the provides notice to the CIO and other 
appropriate officials of the need to suspend records disposition requirements for 
litigation, Congressional inquiries, etc. and when suspensions have been lifted. 

 
E. Chief Privacy Officer: 

 
1. Establishes the policies for, and oversees, proper handling of 
record and non-record material containing Personally Identifiable 
Information (PII). 

 
2. Examines new or updated records systems for privacy 
considerations. 

 
3. Coordinates with the CIO to determine the requirements necessary 
to facilitate timely and accurate searches for Freedom of Information Act 
(FOIA) requests. 

 
F. Component heads: 

 
1. Implement the DHS RIM Program within their Components. 

 
2. Designate a Chief Records Officer for the Component, who 
manages the RIM Program in accordance with this Directive and ensures 
proper records officials (records liaisons or custodians) are identified. 

 
3. Obtain Component specific records retention schedules (via the 
Component Chief Records Officer) for all records within the Component. 

 
4. Incorporate requirements for annual records training into contracts, 
as appropriate. 

 
G. Records Management Policy Working Group (RMPWG): 

 
1. Advises the CIO on RIM policy impact and effectiveness. 

 
2. Provides recommendations to integrate functional policies and 
practices throughout the Department. 

 
3. Is managed and led by the Chief Records Officer. 
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4. Members include representatives from across the Department, as 
determined by the Chief Records Officer. 

 
H. Records Leadership Council (RLC): 

 
1. Advises the CIO on DHS-wide RIM policies and procedures. 

 
2. Provides recommendations on requirements, standards, and 
practices for the DHS-wide RIM program. 

 
3. Provides recommendations to the CIO on records management 
governance requirements for IT systems and records management 
activities, accomplishments, and risks within DHS. 

 
4. Members include authorized representatives from OCIO’s Records 
and Information Management Program Office, each Operational 
Component, and the Federal Law Enforcement Training Center. 

 

V. Policy and Requirements 
 
It is DHS policy to preserve all records in accordance with applicable statutory 
requirements that leverages economic advantages and provides a common basis 
among all Components.  The Department has established the following requirements for 
all DHS employees. 
 

A. Create, receive, and maintain official records providing adequate and 
proper documentation in support of DHS activities (Title 44, U.S.C., Section 
3301). 

 
1. Non-records are not retained beyond the usefulness of the records 
or when no longer needed for reference and should be kept separate from 
official DHS records. 

 
2. Keep personal records to a minimum and separate from official 
DHS records.  Personal files are excluded from the definition of Federal 
records and are not owned by the Government. 

 
B. Ensure all records are properly maintained in all programs, projects, and 
administration efforts). 

 
C. Print electronic records, including metadata, and file them in a paper 
records keeping system.  If an Electronic Records Management System (ERMS) 
is available, file records in accordance with the requirements of that system. 

 
D. Maintain records according to a designated DHS file plan, which allows for 
retrieval across the varied DHS missions. 
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E. Provide appropriate training to new employees and annual training to 
current employees to ensure awareness of their responsibilities to maintain and 
safeguard DHS records. 

 
F. Establish appropriate out-processing for departing employees and ensure 
that the program or process is established to review and adjudicate requests for 
the removal of records. 

 
G. Create and/or Implement Record Schedules: 

 
1. Where acceptable, apply the General Records Schedules (GRS), 
as approved by the National Archives and Records Administration. 

 
2. For mission related records, follow the instructions for disposition of 
records as specified by the approved DHS, Component, or Enterprise 
Records Schedule and dispose of as authorized by that schedule. 

 
3. In the absence of a Record Schedule, create DHS, Component, or 
Enterprise Record Schedules which specify disposition instructions for 
unscheduled records and submit to the National Archives and Records 
Administration for approval by the Archivist of the United States. 

 
H. Implement a Vital Records Program. 

 
I. Evaluate annually the RIM Program, including records disposition, 
responsibilities, training, and records maintenance. 
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DHS INSTRUCTION 141-01-001 
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Instruction 141-01-001 

Revision 00 

Department of Homeland Security 
DHS Directives System 

Instruction Number: 141-01-001 
Revision Number: 00 

Issue Date: 06/08/2017 

 
RECORDS AND INFORMATION 

MANAGEMENT  
 
I. Purpose 
 
This Instruction implements the Department of Homeland Security (DHS) Directive 
141-01, Records and Information Management. 
 
II. Scope 
 
This Instruction applies throughout DHS to all records of the Department, as defined in 
the Federal Records Act, regardless of medium, which are created, collected, 
processed, used, stored and/or destroyed by DHS.  Each Component is authorized to 
develop and implement more specific policies and procedures consistent and 
compatible with this Departmental Instruction and DHS policy. 
 
III. References 
 

A. Title 5, United States Code (U.S.C.), Chapter 5, Subchapter II –
“Administrative Procedure” 

 
1. § 552. “Public information; agency rules, opinions, orders, records, 
and proceedings” [“Freedom of Information Act,” as amended] 

 
2. § 552a. “Records maintained on individuals” [“Privacy Act of 1974,” 
as amended] 

 
3. § 553. “Rule making” 

 
B. Title 18, U.S.C., Chapter 101, “Records and Reports” 

 
C. Title 18, U.S.C., Chapter 121, “Stored Wire and Electronic 
Communications Transactional Records Access” 

 
D. Title 40, U.S.C. Subtitle III, “Information Technology Management” 

 
E. Title 5, Code of Federal Regulations (CFR), Part 1320, “Controlling 
Paperwork Burdens on the Public” 
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Revision 00 

F. DHS Management Directive 047-01, “Privacy Policy and Compliance” 
 

G. DHS Directive 140-06 and Instruction 140-06-001, “Privacy Policy for 
Research Programs and Projects” 

 
H. DHS Directive 123-05, “Telework Directive” 

 
I. DHS Instruction 047-01-001, “Privacy Policy and Compliance” 

 
J. Federal Continuity Directive (FCD) 1, “Federal Executive Branch National 
Continuity Program and Requirements,” October 2012 

 
K. FCD 2, “Federal Executive Branch Mission Essential Function and 
Primary Mission Essential Function Identification,” July 2013 

 
IV. Definitions 
 

A. “Records Schedules” or “schedule”: Identifies records as either 
temporary or permanent.  All records schedules are approved by the National 
Archives and Records Administration (NARA).  A records schedule provides 
mandatory instructions for the disposition of records (including the transfer of 
permanent records and disposal of temporary records) when the records are no 
longer needed by the agency.  As part of the ongoing records life cycle, 
disposition should occur in the normal course of agency business.  All Federal 
records are scheduled (44 U.S.C. 3303) either by an agency schedule or a 
General Records Schedule (GRS).  A schedule can be (a) a Standard Form (SF) 
115, “Request for Records Disposition Authority” that has been approved by 
NARA to authorize the disposition of Federal records; (b) a GRS issued by 
NARA; or (c) a printed agency manual or directive containing the records 
descriptions and disposition instructions approved by NARA on one or more SF 
115s or in the GRS. 

 
1. GRS: The Archivist of the United States issues GRS to provide 
disposal authorization for temporary administrative records common to 
several or all agencies of the Federal Government.  These include records 
relating to civilian personnel, fiscal accounting, procurement, 
communications, printing, other common functions, and certain non-
textual records. Use of the GRS is mandatory under 44 U.S.C. 3303a, so 
DHS requests authority from NARA prior to deviating from the disposition 
instructions prescribed in the General Records Schedules in accordance 
with 36 CFR 1225.22(c). 
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2. Agency Records Schedules:  All Federal agencies are required 
by law to develop records schedules for all records not covered by the 
GRS (44 U.S.C. 3303).  Agencies submit the schedules for NARA 
approval on an SF 115.  The SF 115 contains descriptions of record series 
or systems and disposition instructions for each.  These instructions 
specify when the series is to be cut off, when eligible temporary records 
are to be destroyed or deleted, and when permanent records are to be 
transferred to NARA.  The Office of the Secretary and DHS Components 
fulfill these requirements through two primary instruments: 

 
a. Enterprise Records Schedules: Schedules which provide 
disposition authorization for records common to multiple DHS 
Components, which are not already covered by the GRS. 

 
b. Component Records Schedules:  Schedules which provide 
disposition authorization for program records unique to a single 
DHS Component, which are not already covered by the GRS or an 
Enterprise Records Schedule. 

 
B. Schedule Approval:  NARA approves a schedule before it can be 
implemented. This approval authorizes and makes mandatory the retention 
periods contained in the schedule as well as the disposition instructions to be 
carried out upon expiration of the prescribed retention period.  Some schedules, 
especially those containing records relating to financial management, claims, and 
other related matters, are also approved by the Government Accountability Office 
(44 U.S.C. 3309) before NARA approves the schedule. 

 
C. Schedule Guide:  A schedule guide is a printed agency manual or 
directive containing descriptions of and disposition instructions for all 
documentary materials, record and non- record, created by a Federal agency or 
major component of an executive department.  Unless taken from the GRS, the 
disposition instructions for agency records are approved by NARA on one or 
more SF 115s prior to issuance by the agency. The disposition instructions for 
the non-record material are established by the agency and do not require NARA 
approval. 
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D. Enterprise Scheduling: The coordinated, enterprise-level submission of 
records disposition requests to NARA for common functions across the 
Department.  The process for creating an enterprise schedule requires the 
Records Management Program Office to research existing DHS-wide and 
Component-specific schedules to ascertain the presence of specific classes of 
records, desired/required retention periods, and the existence of current 
disposition authority.  The Records Management Program Office also vets the 
draft schedule through the Component Records Management Offices; and 
submits the schedule to NARA for approval.  Component Records Offices vet the 
schedule through the appropriate program area.  Once the schedule is approved 
by NARA, it obviates the need to create a Component-specific schedule. 

 
E. File Plan: A list of records in a specific office that describes how the 
records are organized and maintained.  DHS adopted the Federal Enterprise 
Architecture (FEA) Business Reference Model (BRM) as basis for the 
Department-wide uniform file plan.  The BRM provides an organized, hierarchical 
construct for describing the day-to-day business operations of the Federal 
Government using a functionally driven (not organizational) approach. 

 
F. Nonrecord materials:  Are those Federally owned informational materials 
that do not meet the statutory definition of records (44 U.S.C. 3301) or that have 
been excluded from coverage by the definition. Excluded materials are extra 
copies of documents kept only for reference, stocks of blank forms or 
publications, or documents that provide no evidence of agency functions and 
activities. 

 
G. Personal files (also called Personal Papers):  Are documentary 
materials belonging to an individual that are not used to conduct agency 
business. Personal files are excluded from the definition of Federal records and 
are not owned by the Government. 

 
H. Records or Federal records: Is defined in 44 U.S.C. 3301 as including 
“all books, papers, maps, photographs, machine readable materials, or other 
documentary materials, regardless of physical form or characteristics, made or 
received by an agency of the United States Government under Federal law or in 
connection with the transaction of public business and preserved or appropriate 
for preservation by that agency or its legitimate successor as evidence of the 
organization, functions, policies, decisions, procedures, operations or other 
activities of the Government or because of the informational value of the data in 
them (44 U.S.C. 3301). 

 
I. Telework: Any arrangement in which an employee regularly performs 
officially assigned duties at home or other worksites geographically convenient to 
the residence of the employee and away from the traditional worksite. 
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V. Responsibilities 
 

A. Chief Records Officer: 
 

1. Serves as the Department’s leader on Records and Information 
Management (RIM) related matters and is the agency representative to 
NARA, other departments, and agencies; 

 
2. Ensures annual RIM training, in coordination with the Chief Human 
Capital Officer, is current and compliant with DHS requirements; 

 
3. Facilitates RIM training as part of DHS-wide personnel in-
processing procedures; 

 
4. Leads, oversees, develops, coordinates, and implements the 
Department’s RIM policy and procedures to include vital records 
management and NARA approval for all systems and program schedules 
throughout the agency, in collaboration with Component records officials; 

 
5. Ensures records training is developed and implemented for records 
positions; 

 
6. Develops records retention schedules applicable throughout the 
Department; 

 
7. Develops enterprise schedules; 

 
8. Ensures all records are properly managed with RIM policies and 
procedures to include necessary tools to manage records; 

 
9. Participates in Acquisition Decision Reviews and Events for all 
enterprise information technology acquisitions; 

 
10. Facilitates and participates in activities of the Records Leadership 
Council (RLC); 

 
11. Establishes RIM procedures for records and record 
systems/applications to be applied throughout DHS including: 

 
a. Transfer of records to records custodians during out-
processing. 

 
b. Processing of records and IT system retention schedules. 

 
12. Ensures that DHS enterprise-wide systems and applications are in 
compliance with applicable RIM policies. 
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B. Chief Privacy Officer: 

 
1. Provides requirement to ensure records are stored in a way to 
make FOIA searches accurate and timely.  Ensures privacy 
considerations are included in the RIM process during the creation or 
updating of any information systems containing records. 

 
2. Ensures DHS employees understand how to properly handle record 
and non- record material with Personally Identifiable Information. 

 
3. Ensures all DHS employees receive annual training on record 
management requirements for FOIA compliance. 

 
4. Ensures privacy compliance documentation, including Privacy 
Threshold Assessments, Privacy Impact Analyses and Systems of Record 
Notices, cite an accurate and appropriate NARA approved retention and 
disposal schedule approved by Component Records Management 
Officers and the DHS Chief Records Officer (see DHS Instruction 047-01-
001). 

 
C. Component Heads: 

 
1. Designate a Chief Records Officer for the Component, and ensure 
records custodians are identified for all records.  Assign the Component 
Chief Records Officer with the responsibility for leading, overseeing, and 
implementing a RIM Program within the Component in accordance with 
DHS policy. 

 
2. Ensure all acquisitions and all phases of the acquisition lifecycle 
incorporate records management requirements, to include coordination 
with the RIM Program. 

 
3. Ensure that Component systems and programs are operating in 
compliance with the applicable privacy documentation and that privacy 
compliance documentation cites an accurate and appropriate NARA 
approved retention and disposal schedule.  

 
4. Reinforce the importance of RIM at the leadership staff level 
through ongoing development training and ensure annual mandatory RIM 
training is accomplished for all Component employees in accordance with 
DHS policy.  

 
5. Ensure the identification, retention, and management of electronic 
and paper records according to DHS Records policy, to include custodial 
transfer and custody of records during out-processing. 
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6. Ensure RIM is included in information technology system that are 
acquired or developed within their Component. 

 
D. RLC: 

 
1. Issues an annual RIM Report to the Under Secretary for 
Management (USM) and NARA;  

 
2. Supports the Department’s Chief Records Officer through the 
development of policies, procedures, related instructions, and quadrennial 
strategy;  

 
3. Provides observations and recommendations regarding needed or 
proposed policy/program changes to the Chief Records Officer; and  

 
4. Provides Component oversight and support for RIM activities. 

 
E. Component Chief Records Officers: 

 
1. Lead, oversee, and implement a RIM Program in accordance with 
DHS policy to include records management within systems development, 
governance, and acquisition review;  

 
2. Ensure Component personnel maintain a uniform file plansystem; 

 
3. Ensure the identification, retention, and management of electronic 
and paper records according to DHS Records policy, to include custodial 
transfer and custody of records during out-processing; 

 
4. Ensure records retention schedules are developed and applied 
throughout the Component; 

 
5. Ensure Component RIM procedures include guidance for 
identifying and managing vital records in accordance with DHS RIM policy 
and the FCD 1 and 2; 

 
6. Ensure Component records are aligned to the DHS RIM policy and 
requirements; 

 
7. Coordinate with the Departmental Chief Records Officer to obtain 
NARA approval for all systems and record schedules; 

 
8. Ensure the respective Component’s portion of the file plan 
database is current; 
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9. Ensure all Component records are properly scheduled; 
 

10. Ensure all Component personnel, including Program Managers, 
appropriately manage the records they create or receive in the course of 
conducting DHS business; 

 
11. Coordinate compliance with FOIA, the Privacy Act and E-
Discovery; 

 
12. Ensure all employees in the Component receive necessary records 
training; 

 
13. Require mandatory annual RIM training for all employees; and  

 
14. Notify the DHS RIM Program Office and NARA when they become 
aware of any actual, imminent, or threatened unlawful removal, defacing, 
alteration, or destruction of records (including electronic or machine-
readable records) in the custody of the agency. 

 
F. Subcomponent Records Liaisons: 

 
1. Serve as primary records points of contact for their Subcomponent 
and as an extension of the Component Records Manager;  

 
2. Coordinate records activities for their Subcomponent on behalf of 
the Component Records Management Program; 

 
3. Perform records management duties consistent with applicable  
ofpolicy and guidance; and  

 
4. Collaborate with Component RIM Program Officials. 

 
G. Records Custodians: 

 
1. Inform the Subcomponent Records Management Liaison of any 
issues regarding the records in their custody, such as the deletion or loss 
of a record;  

 
2. Ensure retention of records, non-records and personal papers 
subject to a hold or freeze upon notification from the Office of the General 
Counsel; and  

 
3. Perform records management duties consistent with applicable 
policy and guidance. 
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H. DHS RIM Program Office: 
 

1. Periodically evaluate or request the collection of information from 
the Component Chief Records Officers/Officials or Component Heads (as 
applicable) concerning the records management programs to be provided 
to the USM and NARA.  The Office of Inspector General is exempt from 
such evaluation and/or information collection efforts; 

 
2. Perform staff assistance visits as requested by Component 
leadership or records personnel; and 

 
3. Promulgate RIM guidance for DHS through various media. 

 
I. DHS Program Managers: 

 
1. Implement RIM requirements and governance into all DHS 
acquisitions and all phases of the acquisition lifecycle, to include 
coordination, review, and approval from the RLC; 

 
2. Incorporate mandatory RIM training for contractors on all DHS 
contracts when contractors handle, review, or process DHS records; and 

 
3. Ensure that all DHS systems that create, handle, and store records 
are scheduled, that proper records controls are applied or that records are 
transferred to a Records Management Application as applicable.  

 
J. DHS Employees: 

 
1. Properly identify, capture, retain, file, and dispose of or transfer 
records regardless of media or phase of creation stage (records lifecycle) 
in accordance with Title 44 U.S.C. Chapter 31; NARA regulations, 36 CFR 
Chapter XII, Subpart B; and DHS records policy;  

 
2. Properly identify, manage, and maintain vital records; 

 
3. Complete RIM training annually; 

 
4. Manage records created or received in the course of conducting 
DHS business, including E-Mail and instant messaging records according 
to applicable federal and DHS regulations and policy for RIM, Privacy, 
FOIA, Information Sharing, and E-Discovery; 

 
5. Coordinate RIM activities with Component RIM personnel to ensure 
compliance with applicable policies and procedures; 
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6. When teleworking, identify, safeguard, and manage all records in 
accordance with DHS RIM policies.  See additional telework guidance at 
DHS Directive 123-05; 

 
7. Ensure physical records, e.g., printed email, show all the metadata 
and identifiers that would be available if the records were stored 
electronically including the names of the sender and recipients, date, 
subject, and a list of attachments, by configuring their office applications 
according to RIM Program Office guidance; and  

 
8. Ensure any Federal Records under their direct control are 
transferred to their supervisors or records custodian as part of out-
processing from DHS.  

 
VI. Content and Procedures 
 

A. Records include all books, papers, maps, photographs, machine readable 
materials, or other documentary materials, regardless of physical form or 
characteristics, made or received by an agency of the United States Government 
under Federal law or in connection with the transaction of public business and 
preserved or are appropriate for preservation by that agency or its legitimate 
successor as evidence of the organization, functions, policies, decisions, 
procedures, operations or other activities of the Government or because of the 
informational value of the data in the records (44 U.S.C. 3301). 

 
B. Records, regardless of media or phase of creation stage (records 
lifecycle) are properly identified, captured, retained, filed, and disposed of or 
transferred in accordance with Title 44 U.S.C. Chapter 31; NARA regulations, 36 
CFR, Chapter XII, Subpart B; and DHS records policy. 

 
1. Records are organized and identified across the Department 
through a standard filing system, the DHS-wide FEA BRM file plan. 

 
2. Non-records are managed separately from records, inventoried, 
and deleted or destroyed in accordance with DHS Records Policy. 

 
3. Personal records are non-records and maintained separately from 
DHS records and kept to a minimum. 

 
4. Employees (including Career Senior Executive Service and Political 
Appointees) may not remove or duplicate DHS records upon separation 
without prior approval by the Component Head. 

 
5. DHS records, regardless of format, cannot be destroyed without an 
approved schedule. 
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VII. Questions 
 
Address questions regarding this Instruction contact a Component Records Liaison, 
Records Custodian, Records Officer (Component or DHS), or OCIO for assistance with 
records identification, permanent records management, records schedules, 
identification of non-record documents, and additional information about the 
Department’s Record and Information Management Program. 
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