
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
CITIZENS FOR RESPONSIBILITY 
AND ETHICS IN WASHINGTON, 
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 v. 
 
GENERAL SERVICES ADMINISTRATION, 
 
  Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 18-2071 (CKK) 

 
DEFENDANT’S REPLY IN SUPPORT OF ITS RENEWED 

MOTION FOR SUMMARY JUDGMENT AND OPPOSITION TO  
PLAINTIFF’S THIRD MOTION FOR SUMMARY JUDGMENT 

 
 Defendant General Services Administration (“GSA”), by and through undersigned 

counsel, respectfully submits this reply brief in support of its renewed motion for summary 

judgment (“renewed motion”), ECF No. 45, and opposition to Plaintiff’s third cross-motion for 

summary judgment (“cross-motion”), ECF No. 46.  Plaintiff does not contest the adequacy of 

GSA’s search for responsive records or GSA’s withholdings under Freedom of Information Act 

(“FOIA”) Exemptions 6 or 7(C).  ECF No. 46-1 at 6 n.1.  As for the remaining issues in this 

litigation, GSA properly invoked FOIA Exemptions 5 and 7(E), adequately articulated the 

foreseeable harm that would stem from disclosure of exempt material, and fulfilled its statutory 

segregability obligations.  None of Plaintiff’s challenges have merit, and Plaintiff has failed to 

justify its request for in camera review.  For the reasons discussed below, the Court should grant 

GSA’s renewed motion and deny Plaintiff’s cross-motion. 
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I. GSA Properly Invoked Exemption 5 

 Despite Plaintiff’s protestations, GSA properly withheld records under Exemption 5 that 

contain information protected by the attorney-client, presidential communication, and deliberative 

process privileges.  GSA addresses these arguments seriatim. 

A. The Attorney-Client Privilege Attaches to Correspondence from GSA’s 
General Counsel to Counsel for GSA’s Inspector General (“IG”) 
 

 GSA properly invoked Exemption 5 to withhold one document based upon the attorney-

client privilege.  GSA described the document and the legal issues presented therein.  ECF No. 45-

7 at 7 (Vaughn Index).  GSA also demonstrated that the communications contained in the document 

were made for the purpose of providing legal advice and were confidential.  Id.   

 Plaintiff contends that the privilege cannot attach because the document was shared with 

“two non-GSA officials,” one of whom was a member of the Department of Justice Office of Legal 

Counsel (“OLC”).  ECF No. 46-1 at 27.  Plaintiff is mistaken.  Plaintiff downplays that OLC was 

involved in the exchange and advice was sought “[f]or discussion at our meeting tomorrow.”  ECF 

No. 46-7 at 2 (Ex. 6).  OLC, among other things, “drafts legal opinions of the Attorney General 

and provides its own written opinions and other advice in response to requests from the Counsel 

to the President, the various agencies of the Executive Branch, and other components of the 

Department of Justice.”1  Plaintiff’s effort to divorce the document from the context of legal 

analysis and advice, which is clear from the recipients of the transmittal e-mail itself, fails.   

 Furthermore, the communication was disseminated to a discrete group of individuals, 

including OLC.  “When the client is by nature a group, as is true of both the government and 

corporations, the courts have agreed that the privilege should not be defeated by some limited 

                                                             
1 https://www.justice.gov/olc (last visited Sept. 15, 2020) (emphasis added).   
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circulation beyond the attorney and the person within the group who requested the advice.”  

Coastal States Gas Corp. v. Dep’t of Energy, 617 F.2d 854, 863 (D.C. Cir. 1980).  The privilege 

“extends to those communications between attorneys and all agents or employees of the 

organization who are authorized to act or speak for the organization in relation to the subject matter 

of the communication.”  Mead Data Central, Inc. v. U.S. Dep’t of Air Force, 566 F.2d 242, 253 

n.24 (D.C. Cir. 1977) (emphasis added).  In other words, “the privilege remains intact so long as 

dissemination does not extend beyond those on a ‘need to know’ basis.”  Cause of Action Inst. v. 

Dep’t of Justice, 330 F. Supp. 3d 336, 351 (D.D.C. 2018).   

 That two non-GSA personnel, including a member of OLC, were copied on the transmittal 

e-mail does not defeat privilege.  The Cause of Action Institute rejected a similar argument.  There, 

the requester argued that including personnel from the Office of Legal Affairs (“OLA”) on an 

email chain between the agency and OLC “vitiate[d] the attorney-client privilege.”  Id.  The district 

court did not embrace that argument, reasoning that individuals who “need to know” “can extend 

beyond the organization’s employees” and further observing that “OLA is an organization within 

the executive branch.”  Id.  Plaintiff has no legitimate basis to challenge GSA’s invocation of the 

attorney-client privilege based upon the inclusion of White House and OLC personnel.  See id. 

(“[T]he attorney-client privilege generally protects the Agency-DOJ documents.”). 

 Plaintiff’s reliance upon Chesapeake Bay Foundation, Inc. v. U.S. Army Corps of 

Engineers, 722 F. Supp. 2d 66 (D.D.C. 2010), is inapt.2  Seeking to justify its withholding of an 

e-mail exchange as attorney-client privileged, the agency only stated that the document included 

                                                             
2 So, too, is Plaintiff’s citation to Rashid v. Department of Justice, Civ. A. No. 99-2461 
(GK), ECF No. 24 (D.D.C. June 12, 2001), which addressed the attorney work product privilege, 
not the attorney-client privilege.  The former is a “narrower” privilege.  Mead Data Central, Inc., 
566 F.2d at 252. 
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“‘regulatory personnel reiterations and characterizations of legal advice from [Corps] legal 

counsel.’”  Id. at 73.  The district court found this description lacking, observing that “merely 

stating that a communication contains ‘legal advice,’ or comes from an attorney, is insufficient to 

show that the privilege is appropriate.”  Id. (emphasis added).  It also explained that the agency 

failed to indicate that the advice was kept confidential, rendering the agency’s invocation deficient.  

Id.  The same cannot be said for GSA’s description of the document: 

This record is a draft, non-final version of correspondence that GSA’s General 
Counsel wrote on behalf of the GSA Administrator to the IG’s office.  The 
document addresses legal issues related to a records request for the FBI 
Headquarters project and related matters of policy and agency action.  The 
communications contained in this draft correspondence were made for the purpose 
of providing legal advice and were confidential. 
 

ECF No. 45-7 at 7 (Vaughn Index). 

 GSA properly invoked the attorney-client privilege to withhold one document addressing 

confidential legal issues that was exchanged with White House and OLC personnel on a need-to-

know basis.  Plaintiff’s challenge to GSA’s invocation of the attorney-client privilege is baseless. 

B. GSA Properly Applied the Presidential Communications Privilege to the 
White House Briefing Itinerary 
 

 Next, Plaintiff’s crusade for release of material protected by the presidential 

communications privilege fails.  Plaintiff insists that GSA has failed to show that this material 

“relate[s] in any way to presidential decision-making.”  ECF No. 46-1 at 18.  Plaintiff 

misapprehends the applicable legal standard.  The D.C. Circuit extended the privilege “to cover 

communications which do not themselves directly engage the President.”3  In re Sealed Case, 121 

                                                             
3 Plaintiff’s contention that the President must “actually view” these documents is 
inaccurate.  See Judicial Watch, Inc. v. Dep’t of Justice, 365 F.3d 1108, 1222 (D.C. Cir. 2004) 
(explaining that the D.C. Circuit in In re Sealed Case “extended the presidential communications 
privilege beyond communications actually seen by the President to working papers of the 
President’s immediate White House advisers in the Office of the President”); see also id. at 1114 
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F.3d 729, 757 (D.C. Cir. 1997) (emphasis added).  The privilege encompasses communications 

“made by presidential advisers in the course of preparing advice for the President” and includes 

communications that “are not made directly to the president.”  Id. at 752 (emphasis added).  The 

D.C. Circuit instructed that, while the privilege should not extend to staff outside the White House 

in executive branch agencies, it applies “to communications authored or solicited and received by 

those members of an immediate White House adviser’s staff who have broad and significant 

responsibility for investigating and formulating the advice to be given the President on the 

particular matter to which the communications relate.”  Id. at 752; accord id. at 757.  And, the 

privilege encompasses “final and post-decisional materials as well as pre-deliberative ones.”  Id. 

at 745. 

 GSA’s invocation of the presidential communications privilege comports with these 

standards.  GSA explained that the White House Briefing itinerary was “prepared by presidential 

advisers who have broad and significant responsibility for investigating and formulating advice 

for the President and who exercised those responsibilities by gathering information and preparing 

advice and recommendations for transmission to the President regarding the future of the FBI 

Headquarters.”  ECF No. 45-7 at 8 (Vaughn Index).  Plaintiff’s contention that GSA provides “no 

details on the role of the White House staff” involved in preparing these materials, ECF No. 46-1 

at 20, is meritless.  GSA’s release reflects communications with Joseph Lai, who served as Special 

Assistant to the President and Senate Special Assistant.4  There can be no doubt that Mr. Lai, in 

that capacity, had significant responsibility for formulating advice for the President and was copied 

                                                             
(observing that the In re Sealed Case court “was called upon to extend the privilege beyond 
communications directly involving and documents actually viewed by the President”). 

4  See https://www.whitehouse.gov/briefings-statements/white-house-director-legislative-
affairs-announces-legislative-affairs-staff-appointments/ (last visited Sept. 15, 2020).   
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on relevant correspondence related to the FBI Headquarters project based upon this role.  See ECF 

No. 45-7 at 2 (Vaughn Index).  There can also be no doubt that the materials in question consist of 

actual communications with the White House and that the withheld material memorializes, 

summaries, describes, or otherwise reflects the content of these communications.  Citizens for 

Responsibility & Ethics in Wash. v. U.S. Dep’t of Homeland Sec., Civ. A. No. 06-0173 (RJL), 2008 

WL 2872183, at *2 (D.D.C. July 22, 2008). 

 This case does not present the circumstances at issue in Property of the People, Inc. v. 

Office of Management and Budget, wherein the district court rejected the agency’s overly broad 

inclusion of heads of agencies that are subject to FOIA as White House advisers for purposes of 

the presidential communications privilege.  330 F. Supp. 3d 373, 387-89 (D.D.C. 2018).  

Furthermore, Plaintiff’s quotation from Property of the People, Inc. regarding communications 

between the Office of Management and Budget (“OMB”) Director and White House staff 

addressed disputed calendar entries, not the type of substantive communications at issue here.  See 

id. at 390.   

 Turning to the Hart-Lai e-mail, Plaintiff contends that there is no indication that anyone in 

the White House “solicited” the e-mail from Brennan Hart.  ECF No. 46-1 at 21.  GSA does not 

assert the presidential communications privilege over this specific Hart-Lai e-mail, which GSA 

instead withheld, in part, under the deliberative process privilege.  See infra Part I.C.  To the extent 

GSA’s redactions of this communication were unclear, GSA apologizes for any confusion. 

C. GSA Properly Withheld Material Protected By the Deliberative Process 
Privilege 
 

 GSA has explained why its deliberative process withholdings are both deliberative and 

predecisional.  The first three document categories GSA withheld in full that are identified in 

paragraphs 11(b), (c), and (d) of Travis Lewis’s Declaration are drafts of documents and 
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predecisional.  ECF No. 45-2 at 6 (Decl. Travis Lewis (“Lewis Decl.”) ¶ 15); see also ECF No. 

45-7 at 5 (Vaughn Index (addressing deliberations prior to any determination being reached on 

“how GSA would move forward with responding to questions for the record regarding the FBI 

Headquarters project”)), 6 (Vaughn Index (addressing “preliminary analysis of the GSA’s actions 

regarding the FBI Headquarters Consolidation Project)), 7 (Vaughn Index (discussions for the 

“purpose of ensuring the letter accurately presented GSA’s legal position on actions of the GSA 

Office of Inspector General, including whether such a letter should even be sent, and, if so, what 

the specific content should contain”)).  GSA also withheld the documents described in paragraph 

11(f) of the Lewis Declaration because those communications, too, were deliberative and 

predicisional, “made with the purpose of soliciting comments and feedback from others to ensure 

accuracy, consistency, and completeness in the ultimate communications made or documents 

provided to various outside parties.”  Id. at 7 (Lewis Decl. ¶ 21); see also ECF No. 45-7 at 9 

(Vaughn Index (explaining the four areas of focus encompassed by the communications)).  GSA 

also explained that, for certain materials, GSA must submit proposed documents to OMB for 

review prior to final issuance.  Id.  (Lewis Decl. ¶ 21); accord ECF No. 45-7 at 9 (Vaughn Index 

(discussing same)).  As these explanations demonstrate, Plaintiff’s assertion that GSA failed to 

identify the deliberative process is flawed.  ECF No. 46-1 at 23. 

 Plaintiff also takes issue with what it describes as a “hodgepodge of records” that, in its 

view, provides “no contextual details” about a variety of matters, including the agency officials 

involved, their decision-making authority, the decision-making processes, and dates.5  Id. at 24.  

                                                             
5 There is no merit to Plaintiff’s argument that there is insufficient information to discern the 
timeline of GSA’s deliberative process.  GSA conducted searches for responsive documents 
generated within a date range beginning January 20, 2017, and ending July 30, 2018.  ECF No. 
45-6 at 2-3 (Lewis Decl. ¶ 5), 5 (Lewis Decl. ¶ 13), 6 (Lewis Decl. ¶ 16).  Plaintiff itself 
acknowledges that the GSA OIG released a report in August 2018.  ECF No. 46-1 at 8.   
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This Court previously rejected a requester’s efforts to demand the level of detail Plaintiff seeks.  

See, e.g., Competitive Enter. Inst. v. Office of Sci. & Tech. Policy, 161 F. Supp. 3d 120, 131 (D.D.C. 

2016) (explaining that there “is no categorical rule that an agency must provide such detail to assert 

the deliberative process privilege,” the “absence of such detail is not necessarily fatal”).  What is 

“essential is that an agency provide information sufficient to allow a court to determine that the 

document is part of a deliberative process.”  Id.  GSA has done so here, explaining that each of 

these documents consists of “e-mail communications with the [OMB] concerning drafts and plans 

regarding communications and strategies, Congressional testimony and related correspondence, 

and predecisional planning for the FBI project.”  ECF No. 45-7 at 9 (Vaughn Index) (emphasis 

added). 

 Plaintiff’s reliance upon Center for Investigative Reporting v. U.S. Customs and Border 

Protection (“CIR”), 436 F. Supp. 3d 90 (D.D.C. 2019), for the proposition that GSA’s Vaughn 

Index is a “textbook example” of deficiencies, ECF No. 46-1 at 24, is misplaced.  The CIR court 

noted, among other things, that the agency referenced an “evolving” or “ongoing” process, and the 

Vaughn entries “create[d] the impression that the documents at issue might themselves be final 

subsidiary agency decisions.”  436 F. Supp. 3d at 102.  Here, by contrast, there is no dispute that 

the documents address “predecisional planning for the FBI project.”  ECF No. 45-7 at 9 (Vaughn 

Index).  The dates of the documents at issue are fixed by GSA’s searches for responsive documents 

that Plaintiff approved and that predate any relevant decision Plaintiff itself identifies.  See supra 

n.5. 

 Next, Plaintiff references an unredacted version of the Hart-Lai e-mail and claims that 

GSA’s description of its withholdings is “patently false.”  ECF No. 46-1 at 24; see also id. at 20 

(arguing the unredacted version constitutes purported proof that GSA’s privilege claim “is 
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meritless”).  This is a reckless characterization.  As an initial matter, the government “waives its 

right to invoke an otherwise applicable exemption to the FOIA when it makes an ‘official and 

documented’ disclosure of the information being sought.”  Frugone v. CIA, 169 F.3d 772, 774 

(D.C. Cir. 1999) (quoting Fitzgibbon v. CIA, 911 F.2d 755, 765 (D.C. Cir. 1990)).  As the D.C. 

Circuit explained, courts “do not deem ‘official’ a disclosure made by someone other than the 

agency from which the information is being sought.  Id.; see also Fitzgibbon, 911 F.2d at 765-66 

(an agency can refuse to disclose information even if that information has already been reported 

in a congressional committee report).  GSA has not released the information itself, and it is under 

no obligation to research what material may already exist in the public domain.  See Greenberg v. 

U.S. Dep’t of Treasury, 10 F. Supp. 2d 3, 28 (D.D.C. 1998).  GSA has an independent obligation 

to determine whether material is protected from disclosure by an applicable FOIA exemption.  It 

discharged that responsibility here, and separate disclosure by the House Committee on Oversight 

and Reform (“House Oversight Committee”) has no impact upon GSA’s withholdings. 

 A comparison of the unredacted version released by the House Oversight Committee 

against GSA’s redactions confirms that portions of record address “collaborative dialogue” about 

the matters addressed and are protected under the deliberative process privilege.  ECF No. 45-7 at 

2 (Vaughn Index).  Furthermore, even assuming that Plaintiff is correct that the e-mail postdated a 

decision, ECF No. 46-1 at 25, the deliberative process privilege itself does “not have an expiration 

date.”  Nat’l Sec. Archive v. CIA, 752 F.3d 460, 464 (D.C. Cir. 2014).  Notwithstanding the House 

Oversight Committee’s release of the e-mail, GSA properly analyzed the document and made 

appropriate redactions of information that fall within the deliberative process privilege. 

 Finally, Plaintiff’s claim that GSA failed to justify its withholding of “draft” materials is a 

non-starter.  GSA did not characterize these materials as drafts in a perfunctory manner.  Instead, 
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GSA provided detailed information about each draft.  GSA’s Vaughn Index description of the draft 

copy of GSA’s responses to Questions for the Record states: 

This draft document reflects proposed, non-final GSA responses and related 
interagency deliberations between the Office of White House Counsel and GSA’s 
Office of General Counsel prior to any determination being reached on how GSA 
would move forward with responding to questions for the record regarding the FBI 
Headquarters project. 
 

ECF No. 45-7 at 5 (Vaughn Index).  Similarly, GSA’s Vaughn Index description of the draft copy 

of GSA IG’s Draft Review of GSA’s Revised Plan states: 

This draft document contains the GSA IG’s preliminary analysis of the GSA’s 
actions regarding the FBI Headquarters Consolidation Project.  This is an 
investigation sensitive document that has been marked “Draft” by the IG’s office 
and was provided to GSA in order to review/respond to the IG’s questions therein.  
Thus this draft document is part of the IG’s deliberative process of analyzing and 
determining what if any GSA action with respect to the FBI Headquarters project 
requires further inquiry/investigation. 
 

Id. at 6 (Vaughn Index).  Furthermore, GSA’s Vaugh Index description of the draft copy of 

correspondence between GSA’s General Counsel and IG’s Counsel concerning a records request 

explains: 

This draft document also contains deliberative process material because it was used 
by GSA to engage in both interagency and intra-agency discussions about matters 
of policy and agency action.  It was circulated between the Office of General 
Counsel, senior Agency leadership, and the White House Counsel’s Office for the 
purpose of ensuring the letter accurately presented GSA’s legal position on actions 
of the GSA Office of Inspector General, including whether such a letter should even 
be sent, and, if so, what the specific content should contain. 
 

Id. at 7 (Vaughn Index).  GSA’s detailed explanations address the contents of these drafts and the 

basis for their deliberative nature.  Accordingly, these Vaughn Index entries are nothing like the 

“broad and vague descriptions” at issue in Heffernan v. Azar, 317 F. Supp. 3d 94, 126 (D.D.C. 

2018).  Furthermore, this Court recently declined to impose the heightened standard Plaintiff 

advances now when it analyzed the deliberative nature of draft documents.  See Cal. Air Res. Bd. 
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v. U.S. Env’tl Prot. Agency, Civ. A. No. 19-0965 (CKK), 2020 WL 2934914, at *12 (D.D.C. June 

3, 2020). 

 In short, GSA has adequately justified its application of Exemption 5 to withhold from 

disclosure materials exempted from disclosure by the attorney-client, presidential 

communications, and deliberative process privileges. 

II. GSA Properly Invoked Exemption 7(E) 

Exemption 7(E) “sets a relatively low bar for the agency to justify withholding.”  Blackwell 

v. FBI, 646 F.3d 37, 42 (D.C. Cir. 2011).  An agency need only show “logically how the release 

of the requested information might create a risk of circumvention of the law.”  Mayer Brown LLP 

v. IRS, 562 F.3d 1190, 1194 (D.C. Cir. 2009) (internal quotation marks and brackets omitted).  

Exemption 7(E) is broad.  It protects information “that would train potential violators to evade the 

law or instruct them how to break the law,” as well as “information that could increase the risks 

that a law will be violated or that past violators will escape legal consequences.”  Id. at 1193. 

Ignoring these standards, Plaintiff demands “details on the specific ‘technique implicated 

by the withheld material.”  ECF No. 46-1 at 29.  This demand, however, is incongruent with 

Exemption 7(E).  As the Court recently explained, GSA “must walk a fine line.  It must describe 

why Exemption 7(E) applies without disclosing the very techniques, procedures, and guidelines it 

seeks to protect.  That is why Exemption 7(E) sets a ‘relatively low bar.’”6  Am. Immigr. Lawyers 

                                                             
6 In Citizens for Responsibility & Ethics in Washington v. Department of Justice (“CREW”), 
the D.C. Circuit required that the agency “at least provide some explanation” of the procedures 
and techniques that were used by FBI agents during an investigation to justify its invocation of 
Exemption 7(E).  746 F.3d 1082, 1102 (D.C. Cir. 2014).  The agency offered no context, as 
evidenced by a series of rhetorical questions the D.C. Circuit posed.  See id.  As explained below, 
GSA provided sufficient context such that the concerns raised in CREW are not applicable here. 

Case 1:18-cv-02071-CKK   Document 50   Filed 09/15/20   Page 11 of 22



12 
 

Ass’n v. Dep’t of Homeland Sec., Civ. A. No. 16-2470 (TNM), 2020 WL 5231336, at *4 (D.D.C. 

Sept. 2, 2020). 

GSA meets this bar.  GSA described the redacted portions of the communications between 

an Assistant Special Agent within the Inspector General’s office and the Special Assistant to the 

GSA Administrator “regarding the basis of the IG’s request to interview the Administrator.”  ECF 

No. 45-7 at 4.  GSA then explained that the information withheld reflected a 

“specific . . . investigative goal” that was part of its technique in “conducting a law enforcement 

investigation regarding an ongoing investigation within the GSA IG’s office.”  Id.  ECF No. 45-7 

at 4. 

Plaintiff also complains that GSA “offers only a ‘near-verbatim recitation of the statutory 

standard,’ which is plainly ‘inadequate.’”  ECF No. 46-1 at 29 (quoting CREW, 746 F.3d at 1102).  

This complaint is baseless.  The D.C. Circuit explained that it “do[es] not fault [an agency] for 

using the language of the statute as part of its explanation for withholding documents.  As long as 

it links the statutory language to the withheld documents, the agency may even ‘parrot’ the 

language of the statute.”  Judicial Watch, Inc. v. FDA, 449 F.3d 141, 147 (D.C. Cir. 2006) (brackets 

omitted).  GSA’s justifications fall well within the parameters identified by the D.C. Circuit. 

Next, Plaintiff’s challenge that the GSA OIG is “not a general law enforcement agency,” 

ECF No. 46-1 at 29, lacks merit.  Plaintiff concedes that the GSA OIG is “an investigative unit,” 

id. at 30, but it glosses over the specific functions the GSA OIG performs: 

The OIG’s mission is to help the GSA effectively carry out its responsibilities and 
to protect the public interest by bringing about positive change in the performance, 
accountability, and integrity of GSA programs and operations.  This is 
accomplished primarily by performing: independent financial, program, 
information technology, contract and compliance audits; criminal and civil 
investigations; reviews of proposed legislation and regulations; and by providing 
other services to senior GSA, Congressional, and law enforcement officials. 
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GSA OIG Overview, available at https://www.gsa.gov/about-us/organization/gsa-office-of-

inspector-general-overview (last visited Sept. 15, 2020) (emphasis added).  The term “law 

enforcement” in Exemption 7 “refers to the act of enforcing the law, both civil and criminal.”  

Public Emps. for Env’tl Responsibility v. U.S. Section, Int’l Boundary & Water Comm’n, U.S.-

Mex. (“PEER”), 740 F.3d 195, 203 (D.C. Cir. 2014).  Plaintiff fails to explain how GSA’s OIG is 

foreclosed from invoking a FOIA exemption related to materials compiled for law enforcement 

purposes.  See Gould Inc. v. Gen. Servs. Admin., 688 F. Supp. 689, 695 (D.D.C. 1988); cf. Nat’l 

Whistleblower Ctr. v. Dep’t of Health & Human Servs., 849 F. Supp. 2d 13, 36 (D.D.C. 2012) 

(upholding invocation of Exemption 7(E) by a separate agency’s Office of Inspector General). 

 GSA has also demonstrated that the single page at issue was “compiled” for a law 

enforcement purpose.  5 U.S.C. § 552(b)(7).  The term “compiled” requires “that a document be 

created, gathered, or used by an agency for law enforcement purposes at some time before the 

agency invokes the exemption.”  PEER, 740 F.3d at 203 (citing John Doe Agency v. John Doe 

Corp., 493 U.S. 146, 155 (1989)).  The redacted contents of the communication at issue fall within 

this definition.  See ECF No. 45-7 at 4 (Vaughn Index entry explaining the document addresses 

“the basis of the IG’s request to interview the Administrator” and reflects “a specific GSA IG 

investigative goal”). 

 Furthermore, Plaintiff’s theory that “the OIG disclosed its purportedly secret law 

enforcement techniques to the very agency and officials it is charged with investigating,” ECF No. 

46-1 at 30, is flawed and a red-herring.7  Exemption 7(E) applies to “techniques and procedures 

                                                             
7 Plaintiff’s reliance upon a single out of circuit decision, ECF No. 46-1 at 30, reveals the 
tenuousness of its argument.  In Kubik v. Bureau of Prisons, the case Plaintiff references, the 
Oregon district court rejected the agency’s invocation of Exemption 7(E) to withhold a prison 
surveillance video captured during a prison riot, explaining that prisoners could observe directly 
any tactical maneuvers depicted on the video as they occurred and the agency failed to support its 
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generally unknown to the public.”  Albuquerque Publ’g Co. v. Dep’t of Justice, 726 F. Supp. 851, 

857 (D.D.C. 1989) (emphasis added).  “[E]ven commonly known procedures may be protected 

from disclosure if the disclosure could reduce or nullify their effectiveness.”  Judicial Watch, Inc. 

v. FBI, Civ. A. No. 00-745 (TFH), 2011 WL 35612541, at *8 (D.D.C. Apr. 20, 2001).  That the 

GSA IG may have shared information with others in the Executive Branch to advance its 

investigative objectives is immaterial; Exemption 7 is concerned with disclosure to the public.  See 

John Doe Agency, 493 U.S. at 157 (interpreting Exemption 7 and explaining that the Court’s 

interpretations have “endeavored to apply a workable balance between the interests of the public 

in greater access to information and the needs of the Government to protect certain kinds of 

information from disclosure” (emphasis added)). 

In short, GSA has adequately justified its invocation of Exemption 7(E).8 

III. GSA Sufficiently Articulated the Foreseeable Harm That Would Result From 
Disclosure of Exempt Material 

 
 Plaintiff’s arguments that GSA failed to satisfy the foreseeable harm requirement for each 

withholding are meritless.  Contrary to Plaintiff’s characterization, GSA did not proffer “generic 

assertions.”  ECF No. 46-1 at 16.  GSA employed a categorical approach by grouping together like 

                                                             
contention that the utility of surveillance cameras would be compromised if inmates knew their 
location.  Civ. A. No. 10-6078 (TC), 2011 WL 2619538, at *11 (D. Or. July 1, 2011).  Kubik has 
no application here.  No similar public disclosure has occurred here.  Instead, the GSA IG sent an 
internal, nonpublic, inter-agency communication requesting an interview with Administrator 
Emily Murphy.  Under Plaintiff’s flawed logic, privileges that attach to, for example, deposition 
preparatory materials would be extinguished when a party complies with Rule 30(b)(6) by 
“describ[ing] with reasonable particularity the matters for examination” in a deposition notice.  
Fed. R. Civ. P. 30(b)(6).  That is certainly not the case, nor does “sending the email” requesting 
an interview in connection with a law enforcement investigation, ECF No. 46-1 at 30, reveal the 
full scope of an agency’s investigation. 

8 Even if the Court determines that Exemption 7(E) does not apply, GSA properly withheld 
the information under the deliberative process privilege.  See ECF No. 46-8 at 2 (Ex. 6) (reflecting 
withholdings under both Exemptions 5 and 7(E)). 
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records and explaining the foreseeable harm of disclosure for each category.  See Rosenberg v. 

Dep’t of Def., 342 F. Supp. 3d 62, 78 (D.D.C. 2018) (approving a categorical approach).  Its 

explanations are tailored to each specific category of documents, as well as the individual 

documents themselves, and fit within the framework of the D.C. Circuit’s latest discussion of the 

requirements necessary to establish foreseeable harm.  See Amadis v. Dep’t of State, No. 19-5088, 

2020 WL 4914093 (D.C. Cir. Aug. 21, 2020). 

 The Amadis appellant argued that the agency cannot rely upon “‘generalized’ assertions” 

of foreseeable harm.  Id. at *4.  While the Amadis court had “no quarrel with that proposition,” it 

rejected the appellant’s argument that the agency failed to demonstrate foreseeable harm 

associated with disclosing deliberative process material.  Id.  The D.C. Circuit noted that the 

agency affidavit “adequately explained” why full disclosure would discourage candid discussion, 

emphasizing that “[s]uch chilling of candid advice is exactly what the privilege seeks to prevent.”  

Id.  The Amadis court further explained that the agency “specifically focused on ‘the information 

at issue’” in the documents and “concluded that disclosure of that information ‘would’ chill future 

internal discussions.”  Id.  Because the agency “correctly understood the governing legal 

requirement and reasonably explained why it was met here,” the D.C. Circuit upheld the agency’s 

withholdings.  Id. 

 Amadis stands for the proposition that an agency’s articulation of foreseeable harm is not 

generalized where the agency focuses upon the information at issue and explains why disclosure 

“would” cause the specific harms identified.  Although Amadis was issued after the parties filed 

their opening briefs, GSA’s declaration and Vaughn Index comport with the Amadis standard 

because these materials explain in detail that disclosure of protected information “would” cause 
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specific, identifiable, and substantial harms.  See ECF No. 45-6 at 7 (Lewis Decl. ¶ 19); ECF No. 

45-7 (Vaughn Index).   

 First, GSA addressed the materials falling within Exemption 5.  With regard to material 

protected by the attorney-client privilege, GSA explained that release of the information 

would deprive GSA staff, and the agency in general, of the benefit of requesting 
and obtaining confidential advice from GSA attorneys.  It would chill GSA’s ability 
to protect attorney-client communications and stifle GSA’s ability to have agency 
employees engage in discussions about matters of policy and agency action without 
concern over disclosure of proposed agency actions. 
 

Id. (Lewis Decl. ¶ 19(a)) (emphasis added); see also ECF No. 45-7 at 7 (Vaughn Index explaining 

that the document addressed legal issues related to a records request and related matters of policy 

and agency action, the communications were made for the purpose of providing legal advice and 

were confidential, and release of the communications “would deprive GSA staff, and the agency 

in general, of the benefit of confidential advice from GSA attorneys” (emphasis added)).  With 

regard to the material protected by the deliberative process privilege, GSA explained that release 

of the information 

would reveal collaborative dialogue, both within GSA and among other agencies, 
about matters under consideration.  Disclosure of these internal deliberations risk 
chilling government personnel from engaging in candid discussions about policy 
matters and proposed agency actions, having the effect of undermining GSA’s 
ability to perform its functions.  Releasing this information would create confusion 
over versions in drafts, compared to final versions, and stifle future discussion.  
With respect to certain materials, releasing deliberative material would discourage 
individuals not to engage with the OGC, discourage interagency and intra-agency 
discussions, and adversely impact the vetting process through which many 
documents and discussions are subjected. 

 
Id. (Lewis Decl. ¶ 19(b)) (emphasis added); see also ECF No. 45-7 at 5 (Vaughn Index setting 

forth why the document is predecisional and deliberative, and explaining why release of the 

document “would have a chilling effect on the ability of GSA to engage in either interagency and 

intra-agency discussions about matters of policy and agency action without concern that said 
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information could be disclosed prior [to] its occurrence” (emphasis added)), 6 (Vaughn Index 

setting forth why the document is predecisional and deliberative, and explaining that disclosure 

“would jeopardize the integrity of the deliberative process” (emphasis added)), 7 (Vaughn Index 

setting forth why the document is predecisional and deliberative, with whom it was shared and the 

purpose, and explaining why release of drafts “would jeopardize the integrity of the deliberative 

process” (emphasis added)), 9 (Vaughn Index identifying the focus of withheld documents, 

explaining why the communications were predecisional and deliberative, and indicating that 

“[d]isclosure would jeopardize the deliberative process that ensured the final statements or 

documents were an accurate reflection of the positions of GSA, FBI, and OMB, and this the entire 

Executive Branch” (emphasis added)).  With respect to material protected by the presidential 

communications privilege, GSA explained that “revealing communications that are prepared by 

presidential advisers who have broad and significant responsibility for investigating and 

formulating advice for the President would frustrate the need for confidentiality in the 

communications within the Office of the President.”  Id. (Lewis Decl. ¶ 19(c)) (emphasis added); 

see also ECF No. 45-7 at 2 (Vaughn Index entry explaining how disclosure of specific documents 

“would reveal collaborative dialogue” and cause additional harm (emphasis added)), 8 (Vaughn 

Index entry explaining how disclosure of the specific document “would frustrate the need for 

confidentiality in the communications of the Office of the President (emphasis added)). 

 Second, GSA addressed the foreseeable harm associated with disclosing law enforcement 

records, techniques, and procedures under Exemption 7(E), explaining that “release of other law 

enforcement materials would adversely impact the Office of Inspector General’s investigation 

functions and efforts.”  Id. (Lewis Decl. ¶ 19(e)) (emphasis added).  The Vaughn Index elaborated 

that the information withheld “reflected a specific GSA IG investigative goal as part of its 
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techniques in conducting a law enforcement investigation regarding an ongoing investigation 

within the GSA IG’s office.  ECF No. 45-7 at 4; see also id. (“The redacted portion addresses the 

specific topic the Office of Inspector General was reviewing and investigating and was 

redacted . . . so as not to negatively impact the OIG’s work[.]”). 

 The Court is bound by Amadis, and GSA’s submissions are consistent with the D.C. 

Circuit’s ruling.  The district court decisions that Plaintiff cites are inapposite.  In CIR, the district 

court rejected a repetitive three-sentence entry in the agency’s Vaughn Index suggesting that 

disclosure “could” result in harm, explaining that the agency failed to provide context for these 

general statements.  436 F. Supp. 3d at 107.  GSA’s declaration and Vaughn Index, by contrast, 

provide a greater level of detail and context, and, tellingly, do not address harms that “could” 

result.  Furthermore, GSA’s explanations are far from the broadly worded, ostinato statements at 

issue in Judicial Watch, Inc. v. Department of Commerce, 375 F. Supp. 3d 93, 100-01 (D.D.C. 

2019) (rejecting explanation that release of material “would” discourage frank and open dialogue 

where the agency used “identical language to explain claim of exemption for each page”), or 

approach critiqued in Rosenberg, 342 F. Supp. 3d at 79 (rejecting approach by which the agency 

“perfunctorily state[d] that disclosure of all the withheld information—regardless of category or 

substance—‘would jeopardize the free exchange of information’”). 

 Consistent with Amadis, GSA stated why disclosure of protected information would result 

in specific foreseeable harm that each FOIA exemption is designed to protect and addressed its 

explanation to each category of withheld documents.  Plaintiff’s effort to rebrand GSA’s 

submissions as generic assertions is futile and foreclosed by Amadis. 
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IV. GSA Properly Segregated Non-Exempt Material 

 Plaintiff’s effort to undermine GSA’s segregability determination also fails.  Segregability 

is adjudicated using a burden-shifting framework.  Am. Ctr. for Law & Justice v. Dep’t of Justice, 

325 F. Supp. 3d 162, 175 (D.D.C. 2018).  Agencies are “‘entitled to a presumption that they 

complied with the obligation to disclose reasonably segregable material,’ which can be overcome 

by contrary evidence produced by the requester.”  Manning v. Dep’t of Justice, 234 F. Supp. 3d 

26, 33 (D.D.C. 2017 (quoting Sussman v. U.S. Marshals Serv., 494 F.3d 1106, 1117 (D.C. Cir. 

2007)) (emphasis added).  In other words, Plaintiff must rebut the presumption by producing “a 

‘quantum of evidence’” that shifts the burden back to the government to demonstrate that no 

segregable, nonexempt portions were withheld.  Am. Ctr. for Law & Justice, 325 F. Supp. 3d at 

175 (quoting Sussman, 494 F.3d at 1117). 

 GSA satisfied its burden, explaining that it conducted a detailed, line-by-line review of 

responsive records to determine whether it could release reasonably segregable material.  ECF No. 

45-1 at 29; ECF No. 45-6 at 9 (Lewis Decl. ¶ 21).  Plaintiff fails to overcome the presumption that 

GSA complied with its segregability obligation.  Rather than identify evidence, Plaintiff proffers 

pure speculation.  It refers to “strong indications” of non-compliance, suggesting it is “highly likely 

that at least some reasonably segregable non-exempt material” exists.  ECF No. 46-1 at 31 

(emphasis added).  Plaintiff further theorizes that nonexempt information “likely appears” in a 

draft report.  Id.  Yet, Plaintiff cannot identify with specificity any facts that call into question Mr. 

Lewis’s explanation that he personally reviewed each record, line-by-line, to fulfill GSA’s 

statutory obligation and released all nonexempt material.  Nor can Plaintiff show any bad faith on 

the part of the agency. 
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 Plaintiff’s reliance upon Mead Data Central, Inc. is inapt.  The affidavit at issue in Mead 

Data Central, Inc. stated only that “there ‘were no factual portions . . . which could be reasonably 

segregated.’”  566 F.2d at 260 (ellipses in original).  The D.C. Circuit deemed that explanation 

insufficient because “[n]o supporting justification was offered” for that conclusion.  Id.  There is 

no similarity between the Mead Data Central, Inc. affidavit and Mr. Lewis’s declaration.  Mr. 

Lewis explained the process by which GSA conducted its segregability analysis, including a line-

by-line review of each record.  ECF No. 45-6 at 9 (Lewis Decl. ¶ 21).  Courts have repeatedly 

deemed this type of explanation sufficient.  See, e.g., Amadis, 2020 WL 4914093, at *5 (finding 

the agency fulfilled its segregability obligations and observing that “a ‘line-by-line 

review’ . . . ensured that the redactions were no broader than necessary to protect materials covered 

by the deliberative-process privilege”); Juarez v. Dep’t of Justice, 518 F.3d 54, 61 (D.C. Cir. 2008) 

(affirming sufficiency of segregability determination based upon “page-by-page review of all 

investigative records”); Judicial Watch, Inc. v. Dep’t of State, 282 F. Supp. 3d 36, 47 (D.D.C. 

2017) (finding the agency “met its burden” by conducting a line-by-line review for segregable 

material); Anguimate v. Dep’t of Homeland Sec., 918 F. Supp. 2d 13, 22 (D.D.C. 2013) (explaining 

that “a line-by-line examination in an effort to identify all reasonably segregable, unprivileged, 

nonexempt  portions for release” was “adequate” justification for segregability determination); 

Schoenman v. FBI, 841 F. Supp. 2d 69, 84-85 (D.D.C. 2012) (Kollar-Kotelly, J.) (finding 

segregability determination was reasonable where the agency conducted a “line-by-line review of 

each document in an attempt to identify and release non-exempt portions of each document”). 

 In short, GSA conducted a detailed, statutorily compliant segregability analysis and 

released all segregable, nonexempt portions of responsive records.  Plaintiff has not, and cannot, 

show otherwise. 
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V. In Camera Review is Not Warranted 

 Finally, the Court should decline Plaintiff’s invitation to examine in camera the documents 

at issue in this case.  Plaintiff’s complaint that its FOIA request “is now over two years old” is 

irrelevant.9  ECF No. 46-1 at 33.  So, too, is Plaintiff’s campaign to smear GSA’s good faith efforts 

to produce responsive records.10  See id.  As the D.C. Circuit explained, “however fitful or delayed 

the release of information under the FOIA may be, once all requested records are surrendered, 

federal courts have no further statutory function to perform.”  Perry v. Block, 684 F.2d 121, 125 

(D.C. Cir. 1982).  Plaintiff’s complaints are not well taken. 

 Regardless, Plaintiff’s vitriol provides no basis for in camera review.  Examination in 

camera “is a ‘last resort’ to be used only when the affidavits are insufficient for a responsible de 

novo decision.”  Hayden v. Nat’l Sec. Agency/Cent. Sec. Serv., 608 F.2d 1381, 1387 (D.C. Cir. 

1979).  Indeed, summary judgment is appropriate without in camera review of materials where 

“the affidavits provide specific information sufficient to place the documents within the exemption 

                                                             
9 Two years is not protracted by any means.  Cf. Am. Immigr. Lawyers Ass’n, 2020 WL 
5231336, at *8 (observing the passage of seven years after the requester first submitted its FOIA 
request and nearly four years of litigation). 

10 Plaintiff’s statement that “GSA responded to CREW’s arguments not by defending the 
inaccurate declaration, but by abandoning it altogether and seeking to conduct another search,” 
ECF No. 46-1 at 33, is disingenuous and inaccurate.  After reviewing Plaintiff’s previous cross-
motion for summary judgment, GSA noted an “apparent disagreement between the parties over 
search terms and their application” and promptly informed the Court via motion to stay briefing.  
ECF No. 41 at 1.  To rectify any discrepancy, GSA offered to take appropriate corrective action 
by performing a supplemental search and reexamining its withholdings.  Id. at 2-3 (citing cases).  
The Court granted GSA’s request and set deadlines for completion of these tasks.  ECF No. 43.  
GSA then performed a supplemental search and released responsive records, and both parties 
agreed “to withdraw their currently pending summary judgment motions and submit new briefs 
addressing the remaining issues in this litigation.”  ECF No. 44.  There is nothing “dilatory and 
improper,” ECF No. 46-1 at 33, about GSA’s efforts to comply with its statutory obligations.  Nor 
can Plaintiff complain about renewed briefing when its counsel consented to withdrawal of its 
prior brief. 
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category, if this information is not contradicted in the record, and if there is no evidence in the 

record of agency bad faith.”  Id.   

 The sole reason Plaintiff articulates for seeking in camera review revolves around the 

House Oversight Committee’s unredacted version of the Hart-Lai e-mail, which Plaintiff asserts 

contradicts GSA’s withholding justifications.  As explained above, Plaintiff is wrong, see supra 

Part I.C, and this last-ditch effort to compel release of materials that are exempt from disclosure 

falls flat.  None of Plaintiff’s arguments are valid.  Consequently, there is no justification for in 

camera review in this case. 

CONCLUSION 

 For the foregoing reasons, as well as those in support of its renewed motion, the Court 

should grant GSA’s renewed motion for summary judgment and deny Plaintiff’s cross-motion for 

summary judgment.  A proposed order accompanies this submission. 

Dated: September 15, 2020 Respectfully submitted, 

MICHAEL R. SHERWIN 
Acting United States Attorney  
 
DANIEL F. VAN HORN, D.C. Bar No. 924092 
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Washington, D.C. 20530 
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