
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
CITIZENS FOR RESPONSIBILITY ) 
AND ETHICS IN WASHINGTON, ) 
      ) 
  Plaintiff,   ) 
      ) 
 v.     ) Civil Action No. 18-cv-0007 (TSC) 
      ) 
U.S. DEPARTMENT OF JUSTICE ) 
      ) 
  Defendant.   ) 
____________________________________) 
 

JOINT STATUS REPORT 
 

 In accordance with the Court’s minute order of February 9, 2018, the parties respectfully 

submit the following joint status report. 

This matter arises under the Freedom of Information Act (FOIA), 5 U.S.C. § 552. On 

December 13, 2017, Plaintiff Citizens for Responsibility and Ethics in Washington (CREW) 

submitted FOIA requests to the U.S. Department of Justice’s (DOJ) Office of Information Policy 

(OIP) and Office of the Inspector General (OIG), seeking “all communications concerning the 

decision to invite reporters to DOJ on December 12, 2017, for the purpose of sharing private text 

messages sent during the 2016 presidential campaign by two former FBI investigators on Special 

Counsel Robert Mueller’s team.” ECF No. 4 ¶ 14; see also id. ¶ 20.  

Plaintiff filed a complaint in connection with this FOIA request on January 3, 2018, and 

amended the complaint on January 16. ECF Nos. 1, 4. Plaintiff alleges that Defendant has 

wrongfully withheld non-exempt records and seeks injunctive and declaratory relief. See ECF 

No. 4 ¶¶ 31–32. Defendant answered on February 8, 2018. ECF No. 6. The Court ordered the 

parties to submit a joint status report on or before March 5, 2018, containing a proposed schedule 

and a proposed order. ECF No. 7. 
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The parties agree that at this time it is premature to determine whether there will be the 

need for dispositive motions. The parties propose that they meet and confer after the completion 

of all productions and propose a briefing schedule thereafter, if necessary. At this point, 

however, the parties have not been able to agree on a production schedule. Each party sets forth 

its positions below.  

Defendant’s Statement 

Defendant provides the Court with the following status of OIG and OIP’s processing of 

Plaintiff’s FOIA request and their proposals for a production schedule. 

OIG and OIP have received identical FOIA requests from Plaintiff.  However, the nature 

of each office, the types and nature of records possessed by each office, and the fact that OIP 

processes FOIA requests for itself, as well as for six DOJ leadership offices, demonstrate that the 

timing and process of each office must be determined independently of the other.  

OIG:  OIG provided partial responses to Plaintiff’s request on December 15, 2017; 

February 5, 2018; and February 12, 2018, and has completed its search for responsive records. 

OIG released one record to Plaintiff consisting of three pages, sent ten pages of records to OIP 

for consultation, identified 25 pages of e-mail duplicates, and withheld six pages of emails. OIG 

will directly inform Plaintiff once it makes a final determination on the records on which it is 

consulting OIP, which it anticipates doing within the next 28 days. 

OIP:  OIP granted Plaintiff’s request for expedited processing on January 3, 2018, ECF 

No. 4 ¶ 25, and Plaintiff’s request has been placed in the expedited queue. In the two months that 

have elapsed since granting expedited processing, OIP has initiated a fulsome search for 

responsive records and is actively working to fine-tune that search. Until OIP’s search is 

completed, it would be premature for OIP to estimate the number of responsive records, if any 
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exist, that it must process or when any processing of such records will be completed. OIP 

therefore proposes to complete its search and initial responsiveness review of potentially 

responsive records by March 26, 2018 and to file a status report by April 2, 2018, notifying the 

Court of the volume of responsive records to be processed and proposing a final response date. 

OIP further commits to begin making monthly rolling productions of any responsive, non-

exempt records, should such records be located, to Plaintiff, beginning on April 30, 2018.  

Plaintiff understandably wants to receive records responsive to its request immediately, 

but that would unfairly jump Plaintiff’s request in front of other requesters who have also been 

granted expedited processing and risk the inadvertent disclosure of exempt information.  OIP’s 

proposal is reasonable and appropriate in light of the nature of Plaintiff’s FOIA request, OIP’s 

obligation to coordinate search and review among several Departmental offices, OIP’s limited 

FOIA-processing resources, and the competing demands of other pending FOIA requests and 

litigation matters that OIP is also working diligently to respond to as soon as practicable.   

First, contrary to Plaintiff’s claim, Plaintiff’s FOIA request is fairly broad. The request 

seeks anything on the decision to share the texts, i.e. any records involving discussions leading 

up to the decision, making the decision, and after the decision, which is a significantly broader 

request than one seeking communications solely involving how the decision to share the text 

messages at issue was made. Indeed, OIP has initiated searches for records in five offices in 

response to the request: the Office of Attorney General, the Office of the Deputy Attorney 

General, the Office of Assistant Attorney General, the Office of Public Affairs, and the Office of 

Legislative Affairs. These searches entail canvassing staff in each of these five offices for 

potentially responsive records. At this time, OIP’s information technology support team has 

already retrieved electronic (e-mail and electronic documents) records from within the entire 
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electronic accounts of records custodians in all five offices’ staff using a set of keywords 

identified by OIP, and provided these initial search results to OIP on February 20, 2018. OIP has 

since conducted a preliminary review of the voluminous electronic records retrieved and has 

made significant progress in reducing the original universe to a smaller subset of records for 

review. However, OIP still requires time to conduct a more comprehensive review of the records 

in this subset.  

Second, OIP’s resources are finite and it must respond to numerous other pending 

requests, including other requests that have been granted expedited processing and/or are in 

litigation. OIP processes FOIA requests on a first-in, first-out basis within each of the three 

request tracks (expedited, simple, and complex). As of January 3, 2018 (the date OIP granted 

Plaintiff’s expedited processing request), OIP was processing 163 requests on an expedited 

basis.1  Thus, the rate at which OIP can practically process Plaintiff’s request must take into 

account the resources that are currently devoted to processing expedited requests received before 

Plaintiff’s request. OIP has three full-time line attorneys on its Litigation Team, one full-time 

reviewing attorney, one part-time reviewing attorney, and OIP’s Senior Counsel.  Currently, 

OIP’s Litigation Team is handling 74 ongoing litigation matters, and will respond to 18 

significant deadlines and events in these ongoing litigation matters before April 30, 2018. 

OIP has determined that in light of these resource constraints, and the high level of 

review needed for the documents at issue here, it can begin making monthly, rolling productions 

of any non-exempt responsive records a mere four months after Plaintiff submitted its FOIA 

request. Notably, OIP’s proposed production schedule is faster than the established median 

                                                 
1 As a practical matter, this does not mean that each request is processed to completion one at a 
time, but rather, each step along the way for the requests in a given track is prioritized on a first-
in, first-out basis.  
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processing time for expedited requests from the Office of the Attorney General (121 working 

days, or approximately six months, in Fiscal Year 2016, see DOJ Annual FOIA Report-FY 2016, 

available at https://www.justice.gov/oip/page/file/920596/download), even in the face of a 

significant increase in FOIA requests to OIP in Fiscal Year 2018, including voluminous 

expedited processing track requests. 

Defendant’s schedule provides sufficient time to assess the universe of potentially 

responsive records and undertake a necessarily careful review for the applicability of any FOIA 

exemptions to the potentially responsive records, as opposed to Plaintiff’s proposed schedule of 

10 business days to complete searching, processing, and releasing any non-exempt, responsive 

records. “In enacting the FOIA, Congress sought to balance the public’s interest in governmental 

transparency against ‘legitimate governmental and private interests that could be harmed by 

release of certain types of information.’” United Techs. Corp. v. U.S. Dep’t of Defense, 601 F.3d 

557, 559 (D.C. Cir. 2010) (quoting Critical Mass Energy Project v. Nuclear Regulatory 

Comm’n, 975 F.2d 871, 872 (D.C. Cir. 1992) (en banc)). To maintain this balance, Defendant 

has a “responsibility” when processing FOIA requests to “safeguard[] potentially sensitive 

information.” Daily Caller v. U.S. Dep’t of State, 152 F. Supp. 3d 1, 14 (D.D.C. 2015). Releasing 

records without sufficient time for processing “raises a significant risk of harm to the public and 

private interests served by the thorough processing of responsive agency records prior to their 

ultimate production,” particularly through “inadvertent disclosure of records properly subject to 

exemption under FOIA.”  Id. at 15. 

Moreover, unlike Plaintiff’s proposal, Defendant’s proposed schedule also accounts for 

the resources that are currently devoted to processing expedited requests received before 

Plaintiff’s request. See Daily Caller, 152 F. Supp. 3d at 15 (“[T]he plaintiff’s effort to accelerate 
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review of its requests necessarily will displace in processing priority those of third parties who 

submitted equally urgent requests before the plaintiff.”). Because of the substantial and 

conflicting demands on Defendant’s limited FOIA resources, a court order directing Defendant 

to complete its processing of one request by a specific date necessarily reduces the resources that 

Defendant can devote to other pending requests that are no less important, prejudicing other 

requesters, and interfering with the agency’s ability to administer its FOIA operations in a 

manner that is equitable and fair to all requesters.2  

Nor must OIP move for an Open America stay in order for the Court to enter its proposed 

production schedule. See Open America v. Watergate Special Prosecution Force, 547 F.2d 605, 

615-16 (D.C. Cir. 1976). While FOIA generally requires an agency to determine within 20 days 

of receiving a FOIA request whether to comply with it, it is not required to produce all 

responsive, non-exempt records within those 20 days but rather to make them “promptly 

available” to the requester.  5 U.S.C. § 552(a)(3)(A). And, requests granted expedited processing 

must be processed “as soon as practicable,” which necessarily must take into effect an agency’s 

overall FOIA workload and resources. 5 U.S.C 552(a)(6)(E)(iii). Consistent with this statutory 

framework, and contrary to Plaintiff’s suggestion, courts in this district routinely issue 

production schedules in FOIA cases that extend beyond the 20-day timeline without an agency 

filing an Open America stay or presenting evidence of exceptional circumstances. See, e.g., Dkt. 

10, American Oversight v. U.S. Dep’t of Treas., Civ. No. 1-17-cv-02078-RBW (D.D.C.); May 

                                                 
2 In this regard, Defendant notes that an agency's decision to grant expedited processing for a 
FOIA request has the effect of moving the request out of the ordinary queue in which requests 
are generally processed on a first-in, first-out basis. See 6 C.F.R. § 5.5(b), (e)(4). Thus, OIP’s 
decision to grant expedited processing to Plaintiff’s FOIA request has already had the effect of 
prioritizing the request over many other requests that were submitted earlier. 
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22, 2017 Minute Order, Rosenberg v. U.S. Dep’t of Defense, Civ. No. 1:17-cv-00437-APM 

(D.D.C.).  

Finally, at this time, Defendant does not know whether a Vaughn index is required, 

though it will prepare one at summary judgment if any withholdings remain in controversy. See 

Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977 (1974). 

Plaintiff’s Statement 

 Regrettably, the parties have not been able to reach agreement on the issues the Court 

directed them to discuss. This task was complicated by DOJ’s significant delay in providing 

CREW the facts underlying its position; CREW did not receive a written statement of DOJ’s 

latest position until today, March 6, 2018, at 3:30 p.m and was not informed that CREW’s OIP 

request was in the expedited queue until 5:28 p.m. today, leaving CREW’s counsel no time to 

make appropriate adjustments to this statement. 

 Even though this case concerns two expedited FOIA requests CREW submitted to DOJ 

on December 13, 2017, nearly three months ago, for documents concerning a very discrete event, 

DOJ has yet to complete processing either request. Now, DOJ has proposed it be given 28 

additional days to complete its review of 10 pages of emails sent from the OIG to OIP for 

consultation nearly a month ago, a proposal that is facially unreasonable. 

 DOJ also requests that OIP be given an additional three weeks just to complete its search 

and initial review and an additional week after that to file a status report with this Court 

proposing a final response date, with monthly rolling productions beginning on April 30, 2018. 

This proposal also is unreasonable and fails to adequately explain why OIP needs more than four 

and one-half months just to begin releasing responsive documents. As DOJ’s grant of expedition 

explicitly recognizes, the subject matter of these requests concerns “[a] matter of widespread and 
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exceptional media interest in which there exist possible questions about the government’s 

integrity which affect public confidence,” 28 C.F.R. § 16.5 – specifically, the unusual, if not 

unprecedented, decision by some senior DOJ officials to leak to reporters the evening before 

Deputy Attorney General Rod Rosenstein’s congressional testimony highly controversial text 

messages from two former FBI investigators on Special Counsel Robert Mueller’s team. On their 

face CREW’s requests concern a very narrow, discrete event that almost certainly involved a 

very narrow universe of DOJ officials. Indeed, the response of the OIG – which located 39 

emails in total, 25 of which were duplicates, and a letter to Congress – confirms the limited 

nature of CREW’s requests. 

 Nevertheless, DOJ suggests it must cast a wide net for responsive documents, 

characterizing CREW’s request to OIP as seeking “anything on the decision to share the texts[.]” 

To the contrary, CREW’s request focuses on three aspects: (1) communications with reporters 

regarding the December 12, 2017 meeting; (2) communications within named senior leadership 

offices about whether, when, and how to share the text messages with reporters; and (3) 

communications with any member of Congress and/or their staff regarding this matter. 

Moreover, CREW is not seeking “any records involving discussions leading up to the decision, 

making the decision, and after the decision” as DOJ claims (supra at 3) (emphasis added), but 

only communications. Properly construed, CREW’s request should not require months just to 

ascertain the number of responsive records. 

 In a further effort to justify the time it the time it seeks to complete processing CREW’s 

requests, DOJ also has proffered a variety of statistics from this and previous fiscal years, 

divorced from any meaningful context. Standing alone, these statistics provide no basis to 

conclude DOJ is proceeding with due diligence. Without knowing how CREW’s requests 
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compare in size and complexity to those other requests, the statistics offer no true basis for 

comparison. As an example, DOJ points to the median processing time of 121 working days for 

the processing of expedited requests by the Office of the Attorney General (OAG) in Fiscal Year 

2016, see https://www.justice.gov/oip/page/file/920596/download, and suggests that because it is 

likely to beat that response time here its proposal is reasonable. But DOJ makes no mention of 

the fact that this “median processing time” included a low of 11 days and a high of 184 days. Id. 

Without knowing more, it is impossible to determine how CREW’s request compares to those 

numbers. Further, the median processing time in Fiscal Year 2016 for processing expedited 

requests by the Office of the Deputy Attorney General – the office at the center of CREW’s 

requests – was 76 days, with a low of 31 days and a high of 121 days, while the Office of the 

Associate Attorney General apparently had no requests for expedited processing. Id. 

 Similarly, DOJ has pointed to the fact that as of March 8, 2018, OIP is processing 158 

requests on an expedited basis. But missing from this statistic is where CREW’s expedited 

request – submitted on December 13, 2017 – stands in that queue or even whether DOJ has 

placed CREW’s request in the simple or complex queue. All this illustrates that DOJ’s proffered 

statistics, standing alone, provide no support for its requested weeks or months to complete 

processing CREW’s request to OIP. 

 Moreover, while DOJ claims to need weeks, if not months, to complete processing the 

requests at issue, the agency has indicated it is unlikely to move for an Open America stay. In 

this way, DOJ avoids the pleading requirements for such a stay, which would require it to 

demonstrate that “exceptional circumstances exist and that the agency is exercising due diligence 

in responding to the request.” 5 U.S.C. § 552(a)(6)(C)(i)(iii). Further, the term “exceptional 

circumstances” excludes “delay that results from a predictable agency workload of requests[.]” 5 

Case 1:18-cv-00007-TSC   Document 8   Filed 03/06/18   Page 9 of 11



10 
 

U.S.C. §552(a)(C)(ii). Typically, agencies meet this burden by showing they have requested but 

not received additional resources, and face an unexpected increase in workload. Here, DOJ has 

proffered no such evidence of “exceptional circumstances”; indeed, its counsel has been unable 

to tell CREW when OIP even initiated its search, a fact clearly relevant to evaluating the extent 

to which DOJ is “exercising due diligence.”  

DOJ’s counsel also has claimed the delay is due, at least in part, to the anticipated 

multiple levels of internal review required. To the extent this contemplates a political level 

review of potentially embarrassing information that likely will cast the agency in a negative 

light, it is a misuse of the FOIA process.  

In conclusion, based on the record before this Court, CREW submits that DOJ has not 

justified the months-long extension it seeks. Accordingly, DOJ should be directed to complete its 

processing of all responsive records and release to CREW those portions not subject to an 

exemption. If the Court nevertheless concludes that giving DOJ a total of more than four months 

is warranted, the Court should require DOJ to justify, through sworn agency declarations, the 

additional time it seeks.   

Dated: March 6, 2018 Respectfully submitted, 
  
/s/ Anne L. Weismann                                                
Anne L. Weismann 
D.C. Bar No. 298190 
Citizens for Responsibility and  
Ethics in Washington 
455 Massachusetts Ave., N.W. 
Washington, DC 20001 
(202) 408-5565 
aweismann@citizensforethics.org 
 
Counsel for Plaintiff 

CHAD A. READLER    
Acting Assistant Attorney General 
 
MARCIA BERMAN 
Assistant Branch Director 
 
/s/ Vinita B. Andrapalliyal   
VINITA B. ANDRAPALLIYAL 
Trial Attorney  
United States Department of Justice 
Civil Division, Federal Programs Branch 
20 Massachusetts Ave. NW 
Washington, D.C. 20001 
Telephone: (202) 305-0845 
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Facsimile: (202) 616-8470 
Vinita.b.andrapalliyal@usdoj.gov  
 
Counsel for Defendant 
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